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Magna Carta: Still Paving the Long Road to Equality  
by Kirsten Scheurer Branigan and Claudia A. Reis 
 

While it may not be widely known, Magna Carta is a key document that helped lay the 
groundwork for future legislation guaranteeing the rights of women. This was true despite only 
granting rights to a small percentage of elite women when it was signed in 1215. Over time, the 
seeds of progress planted by Magna Carta spread from Europe to America and led to the 
provision of greater legal protections for women.  

By way of historical context, following the Norman conquest in 1066, land in England 
was considered to belong to the king.1 In what became known as the feudal system, the barons 
who supported and fought for the king were handsomely rewarded with large parcels of land to 
govern, and became the “tenants-in-chief” of those lands.2 In exchange for the continued support 
provided by the barons, the king was obliged to protect them, including their widows and 
children.3 However, once the barons died, the king often failed to fulfill these unwritten 
promises. Instead, the king preyed upon the vulnerable remaining family members, who were 
typically women and children.  

The vast majority of Englishwomen in the 13th century had no recognized legal rights. In 
1215, an Englishwoman could be betrothed at age seven and married at 12.4 Once married, any 
property to which an heiress might be entitled legally belonged to her husband, and her legal 
identity was unified with that of her husband.5 Married women also had no right to bring a matter 
in court, since they were not considered to have separate legal identities.6 There were, however, 
limited rights enjoyed by a very select group of women. Prior to 1215, it was recognized by 
barons that their widows had the right to choose whether to remarry. Moreover, in contrast to 
married women, widows were femmes sole, permitted to manage their own affairs and argue 
their cases in court.7 

However, the king had a significant interest in the disposal of estates and garnering 
financial and military support. Consistent with that power, the king was prone to disregard the 
few rights the noble women had, and would also dictate the marriage of heiresses and remarriage 
of widows.8 Despite it being contrary to his agreed-upon promises to his barons, prior to Magna 
Carta, the king routinely forced widows to remarry whomever he pleased before their children 
became of age and inherited their deceased husbands’ estates, thereby depriving both the widows 
and the children of the estate.9 The abuse of this right became so rampant that King John, and his 
predecessor King Richard I, not only interfered with the unions of wealthy widows, they also 
sold heiresses into marriage to the highest bidders, including men who were socially inferior, and 
without notice to the heir’s next-of-kin.10 King John and King Richard I also sold the 
guardianship of noble heiresses in order to fund military operations and their expeditions to the 
Holy Land in the Third Crusade.11 

Prior to Magna Carta, there had been ongoing tensions and escalating pressure on the 
monarchs by their barons, even before King John and King Richard, to respect the autonomy of 
noble widows and not force a union that might result in a stepfather disposing of the inheritance 
of his wife’s children from her first marriage. These conflicts, along with the heavy taxation of 
the barons and the English Church, led Archbishop of Canterbury Stephen Langton and the 
barons to threaten civil war if King John did not agree in writing to grant of certain liberties and 
restrict his many abuses. That agreement, in 1215, became Magna Carta.12 

Significantly, the following chapters of Magna Carta provided some protections for 
women’s rights with respect to marriage and property:  
*** 
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6. Heirs shall be married without disparagement, yet so that before the marriage takes 
place the nearest in blood to that heir shall have notice. 
 
7. A widow, after the death of her husband, shall forthwith and without difficulty have 
her marriage portion and inheritance; nor shall she give anything for her dower, or for 
her marriage portion, or for the inheritance which her husband and she held on the day 
of the death of that husband; and she may remain in the house of her husband for forty 
days after his death, within which time her dower shall be assigned to her. 
 
8. No widow shall be compelled to marry, so long as she prefers to live without a 
husband; provided always that she gives security not to marry without our consent, if 
she holds of us, or without the consent of the lord of whom she holds, if she holds of 
another. 
*** 

In sum, after Magna Carta was signed, while widows still needed the king’s permission to 
remarry, the king could no longer force widows to marry against their will. Widows no longer 
could be cast out of their homes, and were given their dowers and inheritances without difficulty. 
Additionally, an heiress’s next-of-kin needed to be provided notice before she was married. 
While these rights may seem both odd and insignificant today, they were the seeds from which 
the founding fathers found inspiration to assert their own rightful liberties in the Declaration of 
Independence and the U.S. Constitution.13 These seeds were the kernels from which women’s 
rights began to flourish, including the 19th Amendment to the United States Constitution giving 
women the right to vote in 1920.14 

Over the past century, New Jersey has distinguished itself as a state that has acted to 
protect and further women’s rights, especially in the workplace. However, just as there were 
limits to the scope of the law at the time of Magna Carta, the authors believe there are boundaries 
still to be broken today. While the inclination may be to exclaim, “You’ve come a long way 
baby!” from the limitations imposed on King John’s female subjects, there still remains a 
division between men and women in the job force after 800 years. Some of the developments 
that emanate from the rights and liberties that began to be recognized in 1215 are described 
below. 
 
Expansion of Gender Rights, Equal Protection, and Benefits Afforded to Women 

Over the years, New Jersey has consistently added to the protection of women in the 
workplace. Women cannot be discriminated against due to sex, marital status, and pregnancy 
through the broad protections described below.  

 
New Jersey Law Against Discrimination—Sex, Marital Status and Pregnancy 

Unlike Magna Carta, where the focus of protection was on a small segment of women, 
the protections under the New Jersey Law Against Discrimination (NJ LAD) are not limited to 
the privileged classes. Since its inception in 1945, the NJ LAD has been the standard for 
workplace protections for race, national origin, creed, national origin or ancestry and other 
“protected categories.”15 However, discrimination on the basis of sex and marital status were not 
included until 1970.16 The following 30 years brought several other amendments to the NJ LAD 
that impacted some women in terms of preventing discrimination on the basis of affectional or 
sexual orientation (1991),17 disability (2003),18 domestic partnership status (2003),19 civil union 
status (2006)20 and gender identity or expression (2007).21 There was also an amendment 
preventing discrimination on the basis of familial status (1992), however, this amendment does 
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not squarely fall under the NJ LAD’s section that is applicable to employment 
discrimination.22 In addition to the above protections, the NJ LAD protects against retaliation for 
making complaints about discrimination.23 

Until 2014, women who were discriminated against by their employers due to pregnancy, 
and/or were not reasonably accommodated for pregnancy-related conditions, encountered some 
legal obstacles. Because pregnancy was not identified as a protected characteristic under the law, 
aggrieved pregnant employees were required to characterize their claims in terms of sex or 
disability discrimination, which often proved challenging. After many years of fighting for the 
enactment of legislation protecting pregnant workers, the Pregnant Workers Fairness Act 
(PWFA) was signed into law as an amendment of the NJ LAD on Jan. 21, 2014. 24 Additionally,                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    
pregnant workers are entitled to accommodations such as “bathroom breaks, breaks for increased 
water intake, periodic rest, assistance with manual labor, job restructuring or modified work 
schedules, and temporary transfers to less strenuous or hazardous work.”25 

An unpublished 2014 Appellate Division case, Smith v. Millville Rescue Squad,26 even 
though not citing it, nonetheless followed the essential principle of Magna Carta in focusing on 
the marital status of individuals and their rights. In Smith, the court expanded the definition of 
“marital status” to bar employers from making employment decisions based on the status of an 
employee as engaged, separated or divorcing. In reversing the trial court’s dismissal of his claim, 
the Appellate Division focused on the broad remedial efforts of the NJ LAD and expanded the 
interpretation of marital status to include divorcing individuals.27 As such, employers cannot 
make employment decisions based on stereotypes of how an individual’s marital status, in the 
expanded definition, might impact the workplace. 
 
New Jersey Constitution and New Jersey Civil Rights Act 
  Women have rights in New Jersey directly under the New Jersey Constitution, as well as 
in private rights of action. New Jersey adopted its original constitution in 1884, in which it 
provided that, “All men are by nature free and independent, and have certain natural and 
unalienable rights, among which are those of enjoying and defending life and liberty, of 
acquiring, possessing, and protecting property, and of pursuing and obtaining safety and 
happiness.”28 In 1947, New Jersey enacted its present constitution, in which it changed all “men” 
to all “persons.”29 The effect of changing this word has led courts to acknowledge that women 
enjoy constitutional protections in employment and to property equal to those of men.30 In 2004, 
the New Jersey Civil Rights Act (NJ CRA) was enacted, which provided a private right of action 
to protect employees’ New Jersey and United States constitutional rights where someone acted 
“under color of law,” such as in the public-sector workplace.31 However, under the NJ CRA, 
private employers were also affected, as the state attorney general could opt to file a suit against 
a private employer if it was believed that constitutional rights were being infringed.32 
 
Equal Pay Act and Additional Retaliation Protections for Pay Disparity Claims 

In addition to a private right of action under the NJ LAD, women can file claims under 
the New Jersey Equal Pay Act (NJ EPA).33 Since 1952, the NJ EPA, like its federal counterpart, 
has prohibited employers from discriminating in the method or rate of wage payment because of 
an employee’s gender. The NJ EPA does allow for pay differentials on bases other than sex, but 
requires that equal compensation be paid if the nature of the work is the same.  

In Aug. 2013, the anti-reprisal provision of the NJ LAD was amended to prohibit 
employers from retaliating against employees who share compensation and benefit information 
for purposes of investigating, contemplating or filing a discrimination claim under the NJ LAD.34 
The law protects from retaliation an employee who seeks to take action against any wage 
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disparity. The amendment was introduced and enacted because of legislators’ concerns that 
gender-based income disparities continue to exist and go undiscovered because of employees’ 
reluctance to discuss compensation out of fear of retaliation.35 

Effective Jan. 2014, a new posting requirement was implemented for New Jersey 
employers with 50 or more employees, entitled “Right to be Free of Gender Inequity or Bias in 
Pay, Compensation, Benefits or Other Terms and Conditions of Employment.”36 The posting 
references both federal and state protections regarding disparity in compensation and privileges 
of employment due to an individual’s sex. It puts female workers on notice regarding which laws 
pay inequality violate, the remedies available under the laws and the timeframes within which 
claims must be filed. 
 
New Jersey Family Leave Act 

In 1989, New Jersey enacted the New Jersey Family Leave Act (NJ FLA)37 to protect 
employees in need of time off, including time to care for a newborn or adopted child or to care 
for a family member with a serious health condition. The NJ FLA was adopted four years before 
the federal Family Medical Leave Act (FMLA). Under the NJ FLA, employees of a covered 
employer who have worked the requisite number of hours are entitled to take up to 12 weeks of 
unpaid leave during a 24-month period for the care of a newborn. These requirements generally 
only apply to employers with 50 or more employees. 

While the federal FMLA covers areas that are not addressed by the NJ FLA, women 
taking leave for their own pregnancy-related medical condition and/or pregnancy are entitled to 
more than 12 weeks leave due to the way the two laws interact. When women take off in part due 
to their own pregnancy-related disabilities and in part due to caring for and/or bonding with their 
newborns, they can sometime receive more than 12 weeks off with job protection because New 
Jersey’s law does not cover the woman’s own serious health condition and New Jersey 
regulations have made it explicit that it will not abridge any rights. For example, “if an eligible 
employee is on disability leave while pregnant for four weeks and is on disability leave 
following childbirth for an additional six weeks, those 10 weeks of disability leave count against 
the employee's FMLA entitlement only, and the employee retains the full 12-week entitlement 
under the [NJ FLA] for the care of the newly-born child.”38 
 
Sexual Harassment Protections 

In 1992, the New Jersey Supreme Court decided the standards of liability for sexual 
harassment cases in New Jersey in Lehmann v. Toys ‘R’ Us.39 To be actionable under Lehmann, 
sexual harassment does not have to be sexual in nature; rather, it need only be directed toward a 
person because of his or her sex. The Court found that liability could be imposed against 
employers for supervisory sexual harassment. In short, Lehmann recognized that employers will 
be liable for supervisory harassment “in most cases” where supervisors abuse the authority 
delegated to them by employers. However, as discussed below, the longstanding protections 
under Lehmann and its progeny are now being disturbed. 
 
New Jersey Temporary Disability Benefits and New Jersey Family Leave Insurance 

In 1948, New Jersey became one of a limited number of states to provide temporary 
disability benefits to employees.40 Temporary disability benefits can be used for many 
disabilities, including pregnancy, so women are not out of work without financial support.  

In 2008, New Jersey again became a trailblazer as one of the few states that provides paid 
leave to working mothers to enable them to bond with a newborn or newly adopted child, or to 
care for a seriously ill family member under New Jersey family temporary disability benefits, 
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also known as New Jersey family leave insurance.41 Using pregnancy and childbirth as an 
example, a pregnant worker would be entitled to temporary disability benefits for her own 
medical condition, generally up to four weeks before delivery and six or eight weeks after. She 
would then be entitled to up to six weeks of benefits under the Family Leave Insurance Program 
to bond with her child. This program provides coverage to employees of all private and 
governmental employers, and is not limited to employers with 50 or more employees. 
 
New Jersey SAFE Act 

Another area where recent strides have been made for women in the workplace involves 
protections for victims of domestic violence. In 2013, the NJ SAFE Act was passed, which is a 
law that affords domestic violence victims, and their caregivers, leave from work.42 Those 
affected would be entitled to up to 20 days of unpaid leave to obtain medical attention and 
psychological counseling, join a victim services group, and seek legal help and/or relocation 
services during the 12-month period following a documented offense. The caregiver benefit 
allows for the same amount of leave to someone caring for a parent, spouse, child, civil union or 
domestic partner who was the victim of domestic violence. Coverage requires the employee 
provide written notice to the employer. However, the employer is prohibited from asking 
questions that invade the employee’s privacy. 
 
New Jersey Governmental Agencies and Academic Groups 

Governmental agencies have been put in place to safeguard the rights that exist and to 
continue advocating for women’s rights and opportunities. Since 1974, the New Jersey Division 
on Women has been dedicated to developing women’s rights in multiple areas, including 
employment and wages, through program development, research and public discussion. Such 
actions have led to the further advancement of women’s rights. The New Jersey Advisory 
Commission on the Status of Women was also created in 1974 to advocate for all women and 
address critical issues to the Division of Children and Families. In 1993, Rutgers University 
School of Management and Labor Relations founded the Center for Women and Work. The 
center is a research and program leader on issues addressing the advancement of females in the 
workplace. Another entity geared toward compiling studies on the impact of gender at work is 
the New Jersey Council on Gender Parity in Labor and Education, founded in 1999. 
 
Gender Inequities, Discrimination and Equal Pay Disparities  

The protections granted to women in New Jersey, as described above, paint only half the 
picture. Despite these advances, the authors believe there is still much to be done to reach true 
gender parity in the workplace, and that at a very basic level women are still being denied a “seat 
at the table.” For example, within New Jersey’s 111 largest publicly held companies, only four 
have female CEOs, roughly a third have no female board members, and only 14 percent of the 
total board seats belong to women.43 To put that into perspective, women occupy only 139 of the 
1,007 board seats available at those corporations.44 While New Jersey’s female representation is 
slightly higher than the national average, the glass ceiling still seems firmly intact.  

Despite clear advancements and legal protections, statistics also show women in New 
Jersey and throughout the United States are still not receiving equal pay for equal work. In 2013, 
according the U.S. Department of Labor Bureau of Statistics, women’s median earnings, at the 
national level, were 82.1 percent of men’s earnings.45 In New Jersey, the gender gap was greater 
than at the national level, as women only earned 79.5 percent of men’s earnings in 
2013.46 Likewise, in 2012, the U.S. Department of Labor Bureau of Statistics cited that, 
nationally, women’s median earnings were 80.9 percent of their male counterparts.47 However, in 
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New Jersey the median earnings for women were 79.4 percent of that of men’s 
earnings.48 Therefore, from 2012 to 2013 the New Jersey gender pay gap improved, but only to a 
negligible degree. The picture is worse for older women, as history shows that women’s income 
lessens as they age and take on familial responsibilities, whereas men’s income increases during 
that same time.49 

While the above disparities show that gender discrimination remains alive and well in the 
Garden State, proving discrimination becomes more difficult and muddled when familial 
responsibilities come into play given that familial responsibility discrimination does not fit neatly 
within the confines of any of the legally available protected characteristics. Therefore, crafting a 
gender claim out of familial responsibilities discrimination can be tricky even though statistics 
show these responsibilities are often shouldered by women.  

Studies show that while pay and promotion disparities are obvious forms of workplace 
discrimination, other workplace disparities have been cited. For example, women who speak up 
in meetings may be shot down, interrupted, and/or penalized for speaking up.50 Additionally, 
women are often expected to perform duties traditionally considered “women’s work,” such as 
getting coffee, taking notes, and mentoring and helping colleagues—actions that invariably not 
only consume valuable time but may cause women to miss other opportunities for development 
and career advancement. Surprisingly, when women assist or mentor their colleagues, they are 
generally rated lower than men who provide the same assistance.51 
 
Recent Sexual Harassment Limitations 

As recently as early 2015, the New Jersey Supreme Court eliminated some significant 
protections afforded under Lehmann in the decision in Aguas v. State of New Jersey.52 In Aguas, 
the Court endorsed what is commonly referred to as the Farragher/Ellerth53 defense, which 
enables employers to avoid liability for supervisory harassment if they have effective anti-
harassment policies and remedial measures that were not followed by the victim of harassment.54 

 The authors believe the New Jersey Supreme Court’s decision in Aguas does not take 
into consideration the psychology of individuals and workplaces. For example, countless claims 
of sexual harassment may go unreported each year because victims are too embarrassed or 
distressed to complain. Also, victims may fear they will be retaliated against if they complain or 
otherwise feel that they cannot take advantage of remedial and preventative policies that require 
them to report wrongdoing to the wrongdoer.  
 
Financial Constraints in Taking Family and Disability Leave 

Today, the United States is the only industrialized nation without paid maternity leave. 
And while New Jersey’s  family leave insurance provides for six weeks’ of benefits, it is 
administered through the Temporary Disability Benefits Law, thereby limiting the compensation 
paid to two-thirds of an employee’s weekly pay, or a maximum of $604 per week. Additionally, 
the law does not provide job protection.55 
 
Family Leave and Breastfeeding Lack of Protections 

While the FMLA and NJ FLA provide up to 12 weeks of job protection, leave designated 
as FMLA and NJ FLA is unpaid. Moreover, only those employed in workplaces with 50 or more 
employees, who worked for 12 consecutive months prior to the leave and worked a minimum 
number of hours during those 12 months, qualify for leave. Therefore, many women who work 
for smaller employers and/or have not been working a full year for their employers, continue to 
be vulnerable and may be terminated when they take maternity leave.  



7 
#7974831.1 

In 2010, the federal Fair Labor Standards Act was amended to add a requirement that 
employers with 50 or more employees must provide unpaid breaks for breastfeeding unless 
doing so constitutes an undue hardship.56 As such, women are generally entitled to a reasonable 
time to express breast milk for up to one year after the child’s birth, in a location other than a 
bathroom that is shielded from view and intrusion by coworkers. However, even with the 
enactment of the PWFA, New Jersey has no such requirement, and small employers are not 
required to provide breaks for expressing breast milk.  
 
Conclusion 
 While Magna Carta was a document of its time, its core principles have formed part of 
the thread that has run through the various incarnations of the New Jersey Constitution. That 
constitution has been significant in more contemporary developments of women’s rights. It 
remains remarkable that 800 years ago there was some recognition of a woman’s right to not be 
forced to marry against her will. If not the first official recognition of that right, Magna Carta 
nonetheless provided a small first step from which today’s legal terrain has developed.  
  Plainly, the road to equality for women has improved significantly in the 800 years since 
Magna Carta. From narrow rights for noble women regarding marriage and property to an 
expanse of protections for all women in the workplace, the growth that has occurred since 1215 
is obvious. As the great charter of the liberties, Magna Carta was designed to promise 
protections. New Jersey has followed in these historical footsteps, and has changed the face of 
women’s rights in the workplace. However, as with all stages of progress, the authors believe 
there remains room for improvement and further growth to ensure women receive true equality.  
 
Kirsten Scheurer Branigan is an employment lawyer, independent investigator, AAA arbitrator 
and mediator. She is the owner of the Law Office of Kirsten Scheurer Branigan, PC, a woman-
owned law firm in Nutley. She is a past president of the New Jersey Women Lawyers Association 
and continues to serve on the board of directors. In 2014, she was appointed to serve on the New 
Jersey Supreme Court Committee on Women in the Courts. Claudia A. Reis is a partner with 
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Magna Carta: A Blueprint for Rule of Law in America 
by Paulette Brown 
 

Eight hundred years ago, in a swampy English meadow about 25 miles west of London, a 
group of disgruntled feudal barons presented their grievances to whom they considered a 
tyrannical and incompetent king. The barons forced King John to agree to their demands and a 
rebellion was averted. 

But less than three months later, the agreement was annulled by Pope Innocent III and 
war broke out. 

So why did this failed peace treaty endure? Why was it not relegated to a footnote of 
history? Why did it become Magna Carta (the Great Charter)? 

The answer lies in both the practical and symbolic significance of the document. 
The actual words of Magna Carta’s Clauses 39 and 40 set forth principles that have 

prevailed through the centuries, establishing the rule of law. But because Magna Carta became 
viewed as the genesis of the concept that “no man is above the rule of law,” its importance has 
persisted and grown. 

Magna Carta’s principles were instrumental in the formation of the United States and the 
drafting of the Declaration of Independence, the United States Constitution and the Bill of 
Rights; its ideals formed the American system of justice and continue to shape it today. 

As U.S. Attorney General Eric Holder eloquently stated in a speech in Feb. 2015 at the 
Global Law Summit in London: 
*** 
No principle is more fundamental than Magna Carta’s single most powerful assurance: that 
justice is not an abstraction defined merely by the powerful. It lives in our daily work and lives.  
And it must never be an act that’s imposed arbitrarily, by the state upon the individual. Rather, it 
is a sacred compact, to be fulfilled by the people and their government, working side by side.1 
*** 

In his description of Magna Carta, Holder rightly challenges individuals—and their 
governments—to ensure that the somewhat vague promises of Magna Carta continue to be 
fleshed out and used as a tool for positive change.  

Such positive change—inspired by Magna Carta—is evident throughout the nation’s 
history. After all, the idea that the government is, as Abraham Lincoln stated, “of the people, by 
the people, for the people,” is rooted in Magna Carta. From the time settlers landed in America, 
the Great Charter was crucial to the formation of colonial charters. Colonists wanted to be 
governed as Englishmen and, as such, believed that the freedoms afforded by Magna Carta 
applied to them. 

The powerful words of Magna Carta’s Clause 39 resonated with them, and formed their 
belief in the rule of law: 
*** 
No free man shall be seized or imprisoned, or stripped of his rights or possessions, or outlawed 
or exiled, or deprived of his standing in any way, nor will we proceed with force against him, or 
send others to do so, except by the lawful judgment of his equals or by the law of the land.2 
*** 

Clause 40 appealed to fairness and justice and the rights of the people over the 
government or ruler:  
*** 
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To no one will we sell, to no one deny or delay right or justice.3 
*** 

The United States was unique in history, as it was founded on the entitlement to basic 
civil rights—at least to select groups—that are rooted in Magna Carta. The heart and soul of 
Magna Carta is the concept of access to justice. Throughout the years, American laws have 
become more inclusive of groups that had been excluded.  

The United States Constitution repeats one phrase in its text. According to the Fifth 
Amendment, no one shall be “deprived of life, liberty or property without due process of law.” 
Almost the identical words appear in the 14th Amendment. Known as the due process clause, 
together the two amendments assure the people that every level of government will operate by 
the law and provide fair procedures. The words in those clauses, and the principle behind them, 
can be traced back to Clause 39 of Magna Carta. 

Fairness for all groups in the judicial system is still an ongoing venture, but Magna Carta 
provides a device to help it along. 

The Supreme Court has never rigidly defined ‘due process of law,’ preferring instead to 
let the meaning evolve through its decisions as cases arise. This process, coupled with an 
adherence to the core principles of individual rights espoused in Magna Carta, has allowed the 
law to progress. 

The law is a tool for positive change. The United States has built upon the blueprint 
provided by Magna Carta to develop the U.S. Constitution. But even that document was far from 
perfect. 

As in 1215, when the barons’ definition of “free men” excluded all women and more than 
half the men in the kingdom, the Constitution also had its flaws. While the Declaration of 
Independence noted that “All men are created equal” and the preamble of the Constitution stated, 
“We the people,” of course “all men” and “we” did not refer to everyone. 

Women, Native Americans, African American slaves, free blacks and others were 
excluded from enjoying these rights or participating in government.  

Representative Barbara Jordan, an African American congresswoman from Texas, 
summed it up powerfully during a 1974 House Judiciary hearing. In describing the preamble of 
the Constitution, she said:  
*** 
It’s a very eloquent beginning. But when that document was completed, on the seventeenth of 
September in 1787, I was not included in that ‘We, the people.’ I felt somehow for many years 
that George Washington and Alexander Hamilton just left me out by mistake. But through the 
process of amendment, interpretation, and court decision, I have finally been included in ‘We, 
the people.’4 
*** 

The legacy and power of Magna Carta and its enumeration of human rights provided the 
foundation for change. 

Supreme Court Justice William Brennan acknowledged the inevitable progression of 
rights flowing from Magna Carta in a 1985 speech. While Magna Carta and the U.S. Constitution 
excluded the rights of many, Brennan credited the powerful principles of the charter, saying: 
***  
These liberties, taken for granted today, find their root in the spirit of Magna Carta. Once it was 
recognized that an individual had rights against the government and that there was a domain of 
personal autonomy and dignity in which the government had no right to intrude, it was only a 
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matter of time before the full range of civil rights and liberties were called forth in service of the 
same ideal.5 
*** 

While fairness and inclusion for all was not swift and is still a work in progress, the 
framework of the Constitution and the values imbued in it by Magna Carta made change and 
progress possible. Magna Carta clearly influenced the principles of the Constitution’s 13th, 14th, 
and 15th amendments, which emancipated slaves by banning slavery, defined citizenship, and 
ensured voting rights. 

Supreme Court Justice Stephen Breyer noted the enduring nature of Magna Carta 
throughout the history of the country. While the standards of the charter were not always adhered 
to, even by the Supreme Court, the strength of its morality eventually triumphed. Breyer said last 
year:  
*** 
Think of this country. We lived in a period of slavery. We had a terrible Civil War. We had 80 
years of government-backed racial segregation. We’ve had all kinds of ups and downs, and it’s 
taken a very long time before those words in the Magna Carta have come to be accepted in the 
customs and habits of the people.6 
*** 

In an address on the occasion of the bicentennial of the United States Constitution, 
Thurgood Marshall, the first African American justice of the United States Supreme Court, 
argued that the federal Constitution was deeply flawed in its creation and required substantial 
change to bring it to its present state.  

He said “the government (the framers) devised was defective from the start, requiring 
several amendments, a civil war, and momentous social transformation to attain the system of 
constitutional government, and its respect for the individual freedoms and human rights, we hold 
as fundamental today.”  

Justice Marshall went on to say that, “While the Union survived the civil war, the 
Constitution did not. In its place arose a new, more promising basis for justice and equality, the 
14th Amendment, ensuring protection of the life, liberty, and property of all persons against 
deprivations without due process, and guaranteeing equal protection of the laws.”7 

As Representative Jordan said, the process of “amendment, interpretation, and court 
decision” has been a driving force in advancing the concepts of the rule of law and adjusting 
them to fit today’s society. 

Magna Carta’s principles laid the groundwork for historic court decisions that advanced 
the protections of due process of law. Habeas corpus extended to the accused, who complained 
that their 14th Amendment rights to equal protection and due process had been violated. Gideon 
v. Wainwright,8 in 1963 and Miranda v. Arizona,9 in 1966, as well as many other decisions, 
established the rights of defendants to have court-appointed attorneys and racially representative 
juries. It reinforced an accused’s right to remain silent under police interrogation and restricted 
police from coercing confessions. 

The Supreme Court has cited Magna Carta in its decisions more than 175 times.10 The 
values of the document have proven to be highly adaptable and sufficiently elastic to continue to 
make it relevant throughout the centuries. 

In Hamdi v. Rumsfeld,11 the 2004 case that involved the indefinite holding of suspected 
terrorists without charge, Justice David Souter wrote: “We are heirs to a tradition voiced 800 
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years ago by Magna Carta, which on the barons’ insistence, confined executive power by ‘the 
law of the land.’” 

In Boumediene v. Bush,12 in 2008, another detainee rights case, Justice Anthony Kennedy 
wrote for the majority: “Magna Carta decreed that no man would be imprisoned contrary to the 
law of the land.” 

The feudal barons could hardly expect the words they used to petition their king would, 
some 800 years later, determine the fate of accused terrorists being held in Guantanamo Bay. But 
the concept of individual rights proved to be persistent. 

It has also proven to be mutable. The 5th and 14th amendments expanded due process 
into a requirement that federal and state governments provide equal protection under the law. It 
is now accepted, as a fundamental legal tenet, that all people, regardless of gender, race, religion 
or economic standing, must be treated the same under the law.  

Recently, the courts have expanded these protections based on sexual orientation, as well 
as various classes of disability. With the principles of Magna Carta as a guide, America has 
continued to expand the umbrella of rights and rule of law to more people.  

The courts are not the only place where Magna Carta has influenced the rule of law. As 
the country has evolved and advanced, there have been legislative remedies that evoke the 
principles of the Great Charter. 

Last year marked the 50th anniversary of the 1964 Civil Rights Act, which opened public 
accommodations to all people, regardless of race. The NAACP’s then-president, Roy Wilkins, 
referred to the new law as “a Magna Carta for the race and a splendid monument for the cause of 
human rights.”13 

This summer will mark the 50th anniversary of the 1965 Voting Rights Act, which 
outlawed discriminatory voting practices such as literacy tests and poll taxes as a prerequisite to 
voting. The principle of rule of law and equal protection under the law is what makes progress 
possible. 

Today, even after 800 years, Magna Carta serves as a beacon to countries dedicated to the 
rule of law. As the world continues to change and develop, the enduring qualities of justice and 
fairness found in Magna Carta assure it will have a future as well as a distinguished past.
 Attorney General Holder expounded on the importance of Magna Carta looking back and 
going forward: 
*** 
There’s no question that a great deal of work remains to be done. But the progress we have 
secured, and the difference we’ve made, is real. Through all of these efforts, we have been 
guided by a steadfast devotion to the core protections of Magna Carta; a dedication to securing 
the vastly expanded rights in which they take modern expression; and a determination to harness 
the law as a tool for protecting our people.14 
*** 

And as those rights expand, the country can continue to move toward inclusion for each 
person, basic civil rights for all and access to a fair justice system for everyone. 
 
Paulette Brown is the American Bar Association president-elect. 
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Commentary 
by Andrew Caplen 
 
(Editors’ note: The following are the remarks of Andrew Caplen, president of the Law Society of 
England and Wales, on the 800th anniversary of the sealing of Magna Carta and its importance 
today. This article first appeared in the Law Society Gazette and is reprinted here with 
permission. Some of the events referenced may have already occurred at the time of this reprint.) 
 

Of all the events taking place during my year as president of the Law Society of England 
and Wales, the 800th anniversary of the sealing of Magna Carta is undoubtedly the one of 
greatest constitutional significance. It is a valuable opportunity to remind ourselves of the 
importance of the rule of law as being the basis of a free, fair and prosperous society—because 
the Magna Carta is universally recognised as being the foundation stone that supports the 
fundamental civil liberties enjoyed by democratic countries across the world. In fact, many see 
the 'Great Charter' as the starting point for human rights, the most fundamental of documents in 
the protection of the people from the powers of government.  

This year also sees a general election in the United Kingdom (UK). As part of its election 
campaign the Conservative Party has pledged to 'scrap' the Human Rights Act, and replace it 
with a bill of rights. At the same time, in its current position as the leading party, it has been 
instrumental in the promotion and celebration of Magna Carta in its 800th year. Is there a 
troubling contradiction here? 

For the last two years, I have been a member of the Magna Carta 800th Committee. We 
have described this historic document as being "the most valuable export of Great Britain to the 
rest of the world." Indeed, having enshrined the rule of law in our society, for centuries it has 
influenced constitutional thinking worldwide, including in France, Germany, Japan, the United 
States, India, Latin America and Africa.  

Magna Carta was central to both the American Declaration of Independence and 
Constitution, as well as to the United Nations (UN) Declaration of Human Rights in 1948. 
Speaking at the UN General Assembly as the UN Declaration of Human Rights was submitted, 
Eleanor Roosevelt said that: 

"We stand today at the threshold of a great event both in the life of the United Nations 
and in the life of mankind. This declaration may well become the international Magna Carta for 
all men everywhere." 

Magna Carta is far from being relevant purely in history lessons. It is being used 
continually, 800 years after its creation, to defend some of the most prominent human rights 
battles in the most modern of democratic societies.  

An example: Over 200 writs of habeas corpus have been submitted on behalf of detainees 
at Guantanamo Bay. Habeas corpus, or "the Great Writ," is a legal instrument first guaranteed 
following the sealing of Magna Carta, its purpose being to prevent the state from holding 
prisoners in extrajudicial detention—which is, of course, exactly what Guantanamo Bay was 
created to do. Now in the (slow) process of being closed down, the challenges against the legality 
of Guantanamo Bay continue to focus upon the violation of these most basic of human rights 
principles. 

Today, in our own jurisdiction, it is the Human Rights Act (HRA), along with the UN 
Declaration of Human Rights, that is the closest descendant of Magna Carta.   
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The HRA ensures that the rights included in the European Convention on Human Rights 
are enshrined in UK law. The convention was, of course, established following the Second 
World War in order to protect the rights of people over the powers of governments. It was 
designed to be utilised by the young and the elderly, the rich and the poor, British citizens and 
foreign nationals, prisoners and members of the public. We, ourselves, will hopefully never need 
to rely upon it—but every year there are hundreds of people who do. 

The Law Society is proud of the universal protection that the HRA ensures, of Britain's 
role in the creation of a European Union (EU)-wide Court of Human Rights, and of the decisions 
that have been made by that court. We believe that plans to replace it could result in a diminution 
of this universal protection and potentially be an attack upon the principles of Magna Carta itself. 

It is not just the Human Rights Act that is being held up by the weight of Magna Carta 
though. In January of this year, Lord (David) Pannick QC referred to the Great Charter in the 
House of Lords while criticising the government's plans to limit judicial review. Part 4 of their 
Criminal Justice and Courts Bill will make it more difficult to challenge unlawful decision-
making by government and public bodies. When they have behaved unlawfully, it is surely right 
that the courts should be able to say so. After all, it is a right that can be traced back to the 
provisions of that 1215 document. 

Another legal concern relating to fundamental rights became prominent in the UK news 
in early February. The government then announced plans to introduce legislation to regulate the 
use of pre-charge extended bail—specifically to limit it being extended beyond a 28-day limit. 
Placing a person on unlimited bail is seen by many as violating the principle outlined in Article 
39 of Magna Carta that “no freeman shall be taken or imprisoned or disseised or exiled or in way 
destroyed, nor will we go upon him nor send upon him, except by lawful judgment of his peers 
or by the law of the land.” 

Promoting and supporting Magna Carta as part of our commitment to the rule of law and 
access to justice has been—and will remain—a key priority of my year as president. This is why 
we will be both celebrating and commemorating this so-important anniversary. We have already 
called on our members for Human Rights Act case studies. The Graham Turnbull Human Rights 
essay competition has a Magna Carta theme. Upcoming events include a lecture on 15 March 
titled “The Life and Times of the Human Rights Act” with Jonathan Cooper and Lord Black of 
Brentwood, a speech by the Master of the Rolls Lord Dyson on 22 April, Magna Carta Day in 
June, and a continued defence of the need for the Human Rights Act in the coming months. 

Returning to the HRA, in this 800th year since the sealing of this great document, we are 
concerned that the HRA, our closest relative of the document, faces dissolution. As the world 
looks to Britain as the forerunner of human rights, dilution of the rights of our own citizens does 
not set a good example. Does it undermine our moral authority to speak up against abuses 
elsewhere? Does it allow other countries to justify their misconduct by pointing to our own less 
clear example? 

Human rights should never be used as a political tool in the UK, or in any other country. 
Changes that are made should broaden guarantees of rights rather than seek to limit them—
especially in a year when we are celebrating the birth of our fundamental freedoms. It is surely 
what the remembrance of Runnymede deserves. 
 



Magna Carta as the Source for the Bill of Rights and Civil Liberties 
by Ron Chen 

 
Magna Carta is commonly described as the doctrinal progenitor of the American Bill of 

Rights, and thus the ultimate source of the common law’s protection of individual civil liberties. 
The late master of the rolls, Lord (Alfred) Denning, described it effusively as "the greatest 
constitutional document of all times—the foundation of the freedom of the individual against the 
arbitrary authority of the despot." Such was the presumed relationship between Magna Carta and 
the American notion of individual freedoms that the British government even proposed giving its 
American counterpart one of the original copies in order to entice American involvement in 
World War II, as "the only really adequate gesture which it is in our power to make in return for 
the means to preserve our country." 

Many historians warn, however, that this statement, without some qualification, is 
somewhat of an exaggeration. The most immediate function of Magna Carta in 1215, the date of 
its first issuance, was to act as a peace treaty given by the wayward King John “to allay the 
discord that has arisen between us and our barons,” and thus the bulk of the document places 
limitations upon the king’s power with regard to the nobility (i.e., his immediate vassals directly 
subservient to him). Its principal objective was structural, and established both the principle of 
limitations upon the power of the monarch and the requirement that he at least consult with his 
barons on matters of importance to them. Magna Carta was not, nor was it intended to be, a 
general declaration of rights for the vast majority of people. The individual rights that Magna 
Carta protects deal mainly with various mundane property rights, such as dower and inheritance, 
for the relatively few who had an interest in such property, and does not concern itself with the 
welfare of the general populace.  

Moreover, even the more expansive provisions of Magna Carta extended only to “free 
men of our kingdom,” who at the time constituted only 10 percent of the total population, the rest 
being in a state of servitude that made the concept of ‘rights’ somewhat irrelevant. ‘Equal 
protection’ was a concept that was unheard of even among the most liberal thinkers of the day. 
Other rights that we now associate with the mechanisms of a popular democracy, such as the 
rights of free speech, the press, and the right to vote, would have to wait several more centuries 
to be relevant in political discourse. There is, therefore, a reason why the actual text of Magna 
Carta is rarely if ever quoted as the source of rhetoric about individual rights, since even if 
translated with a more modern lexicon, the document rarely speaks to the entitlements of the 
common man.  

Indeed, the less noticed but more notable document in this regard was the companion 
document to Magna Carta, the Charter of the Forest, which was issued along with the 1217 
version of Magna Carta by young King Henry III soon after his father’s unlamented death, and 
which provided a right of common access to “royal forests,” which extended beyond treed areas 
and included heathland and arable areas, access to which had become increasingly difficult to 
commoners since the Norman conquest. At the time, approximately half of the land in England 
was considered ‘forest,’ a good percentage of which was considered ‘royal forest’ that was 
‘disafforrested’ by the charter (i.e., the king granted general access so the land could be used as a 
natural resource). While guarantees such as the rights of agistment and pannage (“every free man 
can conduct his pigs through our demesne wood freely and without impediment to agist [graze] 
them in his own woods or anywhere else he wishes”) may lack poeticism, for the succeeding 
centuries the economic rights bestowed by the Charter of the Forest had a much greater practical 



effect on the livelihood of the populace than did Magna Carta, which after the reign of Edward 
III laid somewhat dormant as a source of political liberty until it was ‘rediscovered’ in the 17th 
century in the aftermath of the English Civil War and the Glorious Revolution. Thus, the general 
populace was first exposed to the concept of ‘rights’—albeit economic rights rather than civil or 
political rights—much more by the Charter of the Forest than by Magna Carta. 

Nevertheless, the common belief persists that Magna Carta was a direct precursor to the 
individual political liberties enshrined in the U.S. Bill of Rights, and while that statement is 
perhaps inaccurate, at a general level Magna Carta could be accurately cited as establishing the 
normative principle of ‘rule of law’ from which, centuries later, specific rights and doctrinal 
protection of individual autonomy would later emerge. Thus, it could be stated that the U.S. Bill 
of Rights was a logical end result of the long process begun at Runnymede. The proposition that 
there was any impediment to the exercise of unreasonable monarchical power was itself novel in 
1215, and Magna Carta, therefore, provides the predicate, if not the template, for what is now 
classified as rights—specific examples of individual entitlement against the per se unreasonable 
exercise of power. That simple predicate (i.e., the notion that there is any external social 
constraint on the arbitrary exercise of power) is perhaps the most lasting contribution to the 
evolution of political theory that eventually led to the adoption of the Bill of Rights in 1791. 

There are a few other specific provisions of the Bill of Rights that have textual 
antecedents in Magna Carta. How many such provisions can be traced to the 1215 document 
depends upon the level of liberality employed in textual interpretation. One commentator 
reckons it as only four out of 26 substantive provisions in the Bill of Rights: the Fourth 
Amendment right against unreasonable seizures, the Fifth Amendment right of due process, the 
Sixth Amendment right to a jury trial, and the Eighth Amendment right against excessive 
fines.1 Another more liberal commentator suggests the number is as high as nine by adding the 
First Amendment right to petition (although Magna Carta clearly bestowed that right only to a 
few who were members of the nobility), the Fifth Amendment right against takings without just 
compensation (e.g., “No constable or other royal official shall take corn or other movable goods 
from any man without immediate payment, unless the seller voluntarily offers postponement of 
this”), the Eighth Amendment proscription against cruel or unusual punishments, and the Sixth 
Amendment rights to a speedy and public criminal trial, to confront witnesses, and to an 
impartial jury of one’s peers.2 Some other provisions, such as the clauses guaranteeing the 
freedom of the established English Church against royal interference, could be deemed an 
antecedent to the First Amendment right of free exercise of religion, although since it applied 
only to the one established church, it would be clearly antithetical to the establishment clause 
today. 

Clearly, the tenet enunciated in the Bill of Rights that has the most extensive textual 
antecedents in Magna Carta is the principle of due process of law. Clause 393 is frequently cited 
as the most powerful statement of this tenet. 
*** 
Nullus liber homo capiatur, vel imprisonetur, aut disseisiatur, aut utlagetur, aut exuletur, 
aut aliquo modo destruatur, nec super eum ibimus, nec super eum mittemus, nisi per 
legale judicium parium suorum vel per legem terre.  
 
No free man shall be seized or imprisoned, or stripped of his rights or possessions, or 
outlawed or exiled, or deprived of his standing in any other way, nor will we proceed 



with force against him, or send others to do so, except by the lawful judgment of his 
equals or by the law of the land. 
*** 

Other Magna Carta provisions augmented and supplemented the general principle that 
regular and predictable process was a necessary attribute of justice. Whether by accident or 
design, these provisions helped to nurture and sustain the nascent institution of the ‘common 
law.’ Thus, Clause 17 provided that “ordinary lawsuits shall not follow the royal court around, 
but shall be held in a fixed place,” so the inordinate delays caused by an itinerant court system 
were avoided, and a stable permanent location where legal records could be archived and 
consulted was created. On a more mundane level, an attempt was made to promote access to civil 
justice, despite a crowded docket, through Clause 19, which commanded that “If any assizes 
cannot be taken on the day of the county court, as many knights and freeholders shall afterwards 
remain behind, of those who have attended the court, as will suffice for the administration of 
justice, having regard to the volume of business to be done.” 

The predictability of the law and the development of consistent rules of decision was 
further promoted by Clause 24, which forbade sheriffs, constables and other local officials from 
hearing lawsuits “that should be held by the royal justices,” who would therefore provide a 
uniform system of justice not subject to the vagaries of local interpretation. Thus, King John 
promised in Clause 45 that “We will appoint as justices, constables, sheriffs, or other officials, 
only men that know the law of the realm and are minded to keep it well,” necessarily 
presupposing there existed a corpus of law that was knowable, and to which the concept of rule 
of law could be meaningfully applied.  

The importance of Magna Carta’s requirement that penalties can be dispensed only 
according to the ‘law of the land’ cannot be gainsaid. Indeed, Clause 39 is one of only three 
provisions of Magna Carta that remain in force in England to this day (the other two being 
Clause 1 concerning the freedom of the English Church and Clause 13 guaranteeing the "ancient 
liberties" of the city of London). All other provisions have been superseded or rendered obsolete 
by subsequent statute.  

But the concept of due process law took root. Over 100 years later, between 1331 and 
1369, during the reign of Edward III, six measures (later known as the six statutes) were enacted 
by Parliament, itself a newly developing institution, which sought to codify and clarify portions 
of Magna Carta, particularly those dealing with legal process. Thus, the first of the six statutes (5 
Edw. III 9 (1331)) provided that “that no man from henceforth shall be attached by any 
accusation nor forejudged of life or limb, nor his lands, tenements, goods, nor chattels seised into 
the King’s hands, against the form of the Great Charter, and the law of the land.” Magna Carta 
was, therefore, reaffirmed as the basic template by which adequate legal process was judged. In 
the third statute (28 Edw. III 3 (1354)) the term of art that has now become canon in Western 
jurisprudence was first used: “no man of what Estate or Condition that he be, shall be put out of 
Land or Tenement, nor taken nor imprisoned, nor disinherited, nor put to Death, without being 
brought in Answer by due Process of the Law.” 

The third statute of Edward III was all the more significant because it extended the right 
to due process to all men, “of what Estate or Condition that he be,” and not just limited to barons 
or “free men.” The last of the six statutes (42 Edward III 3 (1368)) at least tentatively introduced 
the concept of the existence of transcendent principles, and what today might be classified as 
constitutional norms, that could not be contradicted by ordinary official action or legislation: 
*** 



It is assented and accorded, for the good governance of the commons, that no man be put 
to answer without presentment before justices, or matter of record, or by due process and 
writ original, according to the old law of the land: And if any thing from henceforth be 
done to the contrary, it shall be void in the law, and holden for error.  
*** 

The concept of transcendent legal principles that overrule contravening ordinary 
legislation was therefore born. Although England has never had a written constitution, and 
judicial review of primary legislation does not exist due to the doctrine of parliamentary 
sovereignty (except recently in those few cases where such primary legislation is contrary to the 
law of the European Union), Magna Carta is often believed to embody certain immutable 
principles so ancient and immutable they were impervious to subsequent rescission. These 
‘ancient liberties’ were thought to have been received from Anglo-Saxon times before the 
Norman conquest and were restored by Magna Carta in perpetuity. After several centuries of 
virtually forgotten status, Magna Carta was rediscovered in the 17th century and, with a 
modicum of historical legerdemain, cited by eminent legal theoreticians as the wellspring of 
individual liberties.  

Historians indicate this contention is political myth, and in reality almost all of Magna 
Carta has been rescinded and is no longer in force, but this powerful imagery of an unbroken 
chain of almost mystical wisdom received from ancient times formed the basis of the 
documentary heritage that eventually led to the U.S. Bill of Rights. The English Petition of Right 
(1628) authored by Sir Edward Coke and forced by Parliament upon an unwilling Charles I 
before the English Civil War, repeated the due process clause of Magna Carta, and contained 
new provisions that were predecessor to the Third, Fifth, Sixth and Seventh amendments in the 
Bill of Rights. The English Bill of Rights, enacted in 1689 following the Glorious Revolution 
that deposed James II, began to resemble in form the American Bill of Rights and included 
specific provisions that were unmistakable textual precursors of clauses in the latter document, 
including the right (of Protestant subjects) to bear arms, prohibitions against “excessive bail,” 
“excessive fines,” and “cruel and unusual punishment.”  

The new enthusiasm for individual liberties against autocratic government, with Magna 
Carta as the textual source for such liberties, was transplanted to the New World and evidenced 
in documents such as the Massachusetts Body of Liberties (1641), in which the general freedom 
of speech on public issues was guaranteed to “Every man whether Inhabitant or forreiner, free or 
not free.”  

The 1676 New Jersey Concessions of West New Jersey contains one of the first 
renditions of the right to free exercise of religion, and proclaimed “That no men, nor number of 
men upon earth, hath power or authority to rule over men’s consciences in religious matters,” 
and that “all and every such person, and persons, may from time to time, and at all times, freely 
and fully have, and enjoy his and their judgments, and the exercises of their consciences in 
matters of religious worship throughout all the said Province.” The 1683 New York Charter of 
Liberties and Privileges added a right not to be held answerable in a criminal matter except by 
presentment and indictment to a grand jury. Thus, as the concept of individual rights and liberties 
took hold, successive documents in the American colonial period added to the list of specific 
guarantees, culminating in the 1791 Bill of Rights. But the consistent thread in each of these 
documents was the repeated reference to due process of law that began with Magna Carta. 

Despite the fact that there is only limited one-to-one correspondence between specific 
guarantees in the Bill of Rights and correlative provisions of Magna Carta, the Bill of Rights 



does owe its doctrinal underpinnings to the concept of rule of law that Magna Carta first 
committed to tangible medium. But in some ways Magna Carta also owes its place in the 
pantheon of definitive documents of freedom to the U.S. Bill of Rights, since without the 
attempts by Age of Enlightenment jurists to support the legitimacy of individual liberties by 
historically revisionist characterizations of the 1215 document, Magna Carta may have achieved 
no greater notoriety in popular lore than its forgotten companion, the Charter of the Forest. 

Magna Carta is, therefore, as much the progeny of the Bill of Rights as the Bill of Rights 
is the offspring of Magna Carta. 
 
Ronald K. Chen is the acting dean, distinguished professor of law and Judge Leonard I. Garth 
Scholar at Rutgers School of Law—Newark. 
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Magna Carta in 2015 : A View from London 
by Chantal-Aimee Doerries 
 

“To no one will we sell, to no one will we deny or delay right or justice,” 
Article 40, is probably the most frequently quoted part of Magna Carta. It will be 
heard frequently throughout 2015, the 800th anniversary of the issuing of the first 
Magna Carta. This anniversary has provided the context for numerous legal and 
historical events in the United Kingdom, debating Magna Carta and its relevance 
today. Alongside this debate there have been heated discussions in the legal and 
political arena surrounding the stark legal aid cuts the coalition government has 
introduced. The two have, from time to time, clashed.  
 
Magna Carta: An Ancient But Not Forgotten Code 
 Magna Carta, of which there were several iterations (four being issued in 1225 
and revoked, with reissues in 1216, 1217 and 1225 in different forms), is undoubtedly 
more revered in the United States than in the United Kingdom. Recently, Lord 
(Jonathan) Sumption, a justice of the United Kingdom Supreme Court and a respected 
historian, speaking on Magna Carta then and now, attracted much press attention, 
suggesting that much of what United Kingdom lawyers have been ascribing to Magna 
Carta in this celebratorial year amounted to “distortion of history to serve an 
essentially modern political agenda” or “the worst kind of ahistorical Whiggism.” His 
speech can be found on the Supreme Court’s website.1 Having set the scene by tracing 
the history of Magna Carta and attacking the hyperbole surrounding what it means to 
the United Kingdom’s legal system, he accepts that it matters “if not for the reasons 
commonly put forward,” but because it has a symbolic significance quite distinct from 
any principle it actually enacts.  

Lord Sumption may, at least as far as the United Kingdom is concerned, be 
correct, but symbolic significance can, of itself, be very important.  
 To help explain what is sometimes perceived as a British diffidence toward 
Magna Carta, it is worth remembering that whereas in the United States a number of 
states still have the original unamended Magna Carta on their statute books, in the 
United Kingdom only three of the original clauses remain on the statute book. Those 
remaining in the United Kingdom are the clauses protecting the freedom and rights of 
the English Church; the liberties and customs of London and other towns; and the 29th 
clause of the 1225 charter, which reproduced Articles 39 and 40 of the original 1215 
Magna Carta. Article 40, cited above, and Article 39, which provides that no free man 
shall be taken or imprisoned or disseised or outlawed or exiled or in any way ruined 
nor otherwise proceeded against other than by the lawful judgment of his peers or by 
the law of the land, are probably the most well known.  

As Lord Sumption states in his speech, although Magna Carta has been cited 
in nearly 170 judgments of the superior courts in England since 1900 (and usually by 
reference to Article 39), in almost every case the references have been largely 
rhetorical. In contrast, in the United States Magna Carta has been relied upon in more 
than 60 of the nation’s Supreme Court decisions in the previous 50 years.  
 In the United Kingdom, Magna Carta is taught in school, but most attorneys 
practice law without referring to it. Does this mean that it has become irrelevant on 
this side of the pond? The answer is clearly no. It is perceived as representing the first 
step toward the rule of law, and as the foundation of today’s system. In this regard, it 
is a powerful thing. Lord (David) Neuberger, the president of the United Kingdom 
Supreme Court, in closing comments at the recent Global Law Summit in London, 
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remarked that historians may argue about its immediate contemporary significance, 
but that this misses the point—what is extraordinary about Magna Carta is its 
influence over the past eight centuries and the way it is perceived today by so many 
people around the world.2 
 Its symbolic significance was evident at, and around, the recent summit. This 
conference provided an opportunity to celebrate the anniversary of Magna Carta and 
to discuss its relevance. While much of the conference concerned the business of law 
and the development of business, it was obvious that many of the more than 2,000 
lawyers attending from 110 countries considered Magna Carta important to them.  
  
Magna Carta: An Impetus for Debate on Timely but Troublesome Issues 

The 800th anniversary of Magna Carta is a milestone worth celebrating for 
many reasons. One reason is that the celebration has stimulated debate on Magna 
Carta and, through this, debate on the United Kingdom’s political and legal structure.  
 Taking for granted the legal system, and the political stability based on it, is a 
real risk, with dangerous potential consequences. “To no one will we sell, to no one 
will we deny or delay right or justice” is a principle most would applaud, and yet the 
legal aid cuts the current coalition government in the United Kingdom has introduced 
pose a very real threat to this principle. In fact, the House of Commons’ Justice 
Committee, which includes members of Parliament from the Conservative, Labour 
and Liberal parties, has just published its report on the impact of the reforms to civil 
legal aid introduced by the Legal Aid, Sentencing and Punishment of Offenders Act 
of 2012 (LASPO).3 The act was introduced as part of the government’s program of 
spending cuts, and aimed to cut some £350 million from a budget of roughly £2 
billion. The committee’s damning report concluded, a year after the cuts were 
introduced, that the government had garnered significant savings in the legal aid 
budget, but in so doing had harmed access to justice for some litigants. Further, the 
committee concluded the government had failed to achieve three of its four stated 
goals, including, perhaps most importantly, targeting legal aid to those who need it 
most.  
 The most striking cuts were those that represented not so much cuts as 
wholesale obliteration. Certain areas were removed from legal aid altogether; for 
example, all private family law cases were removed from the scope of legal aid, 
except for those who can provide evidence of domestic violence. The result has been 
a 30 percent increase in cases before the family courts where both parties are 
unrepresented. While the government anticipated there would be a substantial 
increase in mediation of family cases, the opposite has occurred. There has been a 
decrease of about 40 percent in family mediations in the last year. In the absence of 
access to legal representation, people are less likely to consider and seek mediation. 

An exceptional cases funding scheme was included in the legislation. The 
government anticipated this would fund some 5,000 to 7,000 cases. In short, it was 
intended to provide a safety net for the most needy of cases. In fact, there have been 
some 1,520 applications, of which only 69 were granted, causing a senior family 
judge to describe the “safety net” as more akin to a “fig leaf.” 
 
Essential Tenets of the Magna Carta Remain Relevant 
 The admonition of Magna Carta is not abstract. Even today, 800 years later, 
the need for adherence to its most basic prescription of no delay or denial of justice 
can be seen. This is concretely demonstrated by a recent compelling case concerning 
a young boy, not yet three years old. The case involved whether he should live with 
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his parents (or if they could not adequately look after him, with other members of his 
family) or, as the local government argued, be permanently adopted outside the 
family. The mother was on the borderline of a mild learning disability. The father was 
found to have more significant cognitive impairment. They did not qualify for legal 
aid and lacked the financial resources to pay for legal representation. The judge 
summarized the position as follows:  
*** 
Thus far the State has simply washed its hands of the problem, leaving the solution to 
the problem which the State itself has created—for the State has brought the 
proceedings but declined all responsibility for ensuring that the parents are able to 
participate effectively in the proceedings it has brought—to the goodwill, the charity, 
of the legal profession. This is, it might be thought, both unprincipled and 
unconscionable. Why should the State leave it to private individuals to ensure that the 
State is not in breach of the State’s…obligations under [Human Rights] 
Convention?”4 
*** 
 In another case, a biological father in a same-sex relationship was seeking 
access to his child, who was born to a mother who was at the time also in a same-sex 
relationship. He was named on the birth certificate with the aim that he would be a 
“legal step-parent” and, together with the two mothers, would have equal legal rights. 
Five or so years after the birth of the child, contact completely broke down, and the 
father issued an application for a contact order, together with other orders concerning 
education and vaccination. The father was able to afford legal representation, but 
although the women were initially represented they could no longer afford to pay for 
counsel. The child alone qualified for legal aid. Although, as the court made clear, the 
father had not acted unreasonably and was not guilty of any reprehensible conduct, he 
was ordered to pay a substantial proportion of the women’s legal costs. Absent this 
unusual order, there would be a gross inequality of arms and arguably a violation of 
the women’s rights under the Human Rights and European Charter of Fundamental 
Rights. As the father was the only reasonable source of funding, subject to very 
limited funding from the two women, the judge made this order, noting “Some may 
say (and have said) that this is grossly unjust.” Recognizing that legal aid has been 
described as the fourth pillar of the welfare state, together with education, health and 
Social Security, he commented in the judgment that “the fourth pillar of the welfare 
state has been largely demolished.”5 
 Finally, there have been a number of private family law cases where the courts 
have had to grapple with a situation where a father is accused, in the context of family 
proceedings, of having abused or been violent toward a partner or child, and where 
the father has no legal representation because legal aid is not available to him, but the 
mother and/or child does. Not only is there an inequality of arms in terms of 
representation, but there are very difficult questions regarding how the court manages 
a situation where the accused father might cross-examine the alleged victim.  
 These are merely examples, and there are many more in other areas. Why do 
they matter, and what do they have to do with Magna Carta? Access to justice in its 
broadest sense (i.e., having meaningful access to legal representation a citizen can 
afford), is surely central to a functioning rule of law. It allows a citizen both to seek 
redress through the courts and to defend him or herself against others, in particular the 
state. Or, put in the words of Magna Carta, “to no one will we deny…justice.” If 
justice cannot be afforded, or if no legal representation can be afforded, than justice is 
denied.  
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Do these challenges to the rule of law in the United Kingdom mean Magna 
Carta should not be celebrated? The author does not believe so. Rather, the time 
should be used as an opportunity for a full and open discussion about the value of the 
principles represented by Magna Carta.  
 
Chantal-Aimee Doerries is vice chair of the Bar Council of England and Wales and 
Queen’s Counsel practicing from Atkin Chambers, Barristers, in London. She 
specializes in commercial dispute resolution, and is recognized in the fields of 
construction, energy and natural resources, professional negligence and international 
arbitration. 
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Roots of New Jersey Punitive Damages Law in Magna Carta 
by James J. Ferrelli and Trevor H. Taniguchi 

 
The purpose of punitive damages is to punish and deter wrongful conduct by imposing 

monetary penalties.1 One of the fundamental principles inherent in the law of punitive damages 
(also known as exemplary damages) is that the monetary penalty imposed upon a defendant for 
the wrongdoing should be proportional to the defendant and to the defendant’s wrongdoing. This 
principle, part of common law and now incorporated into New Jersey’s punitive damages statute, 
derives from Magna Carta. Remarkably, though formulated in the agrarian society of medieval 
England in response to the English system of justice that developed following the Norman 
conquest in 1066, this 800-year-old principle still has applicability in American law in general 
and in New Jersey jurisprudence in particular. 
 
Amercements and Fines Prior and Subsequent to Magna Carta 

As Justice Sandra Day O’Connor explained in Browning-Ferris Industries of Vermont v. 
Kelco Disposal, Inc.,2 in the early days of English justice following the Norman conquest, a 
system of dispute resolution developed in which individuals who had engaged in conduct 
wrongful to others placed themselves “in the King’s mercy” to avoid all monetary claims for 
injuries caused by their wrongdoing. In order to receive clemency, these persons were required to 
pay an “amercement” to a representative of the king or a feudal lord.3 Although amercements 
originated at a time when there was little distinction between criminal and tort law, a number of 
commentators have noted that amercements were civil punishments that were assessed for a wide 
variety of civil wrongs, including but not limited to trespass, improper or false pleading, 
economic wrongs, torts, and crimes.4 

Prior to Magna Carta, the amount of an amercement was set arbitrarily, according to the 
determination made by the king’s representatives in each case.5 As a result, amercements were 
imposed frequently and abusively.6 To address this, Chapter 20 of Magna Carta prohibited 
amercements that were disproportionate to the wrong to deprive the defendant of his livelihood: 
*** 
A Free-man shall not be amerced for a small fault, but after the manner of the fault; and 
for a great fault after the greatness thereof, saving to him as his contenement; and a 
Merchant likewise, saving to him his Merchandise; and any other’s villain than ours shall 
be likewise amerced, saving his wainage, if he fall into our mercy. And none of the said 
amerciaments shall be assessed, but by the oath of honest and lawful men of the 
vicinage.7 
*** 

Chapter 20 thus embodied three related concepts. First, the amount of an amercement 
should bear a relationship to the wrong for which it is assessed. In the words of Magna Carta, a 
free man should be amerced for “great fault” according to the “greatness” of the fault. Second, 
the amercement or penalty should not be so harsh so as to completely deprive the defendant of 
the means of pursuing a livelihood. Third, the amercement should not be assessed arbitrarily, but 
only upon the oath of the defendant’s “honest and lawful” peers. 

Following Magna Carta, the court initially set the amount of amercements in particular 
cases.8 Thereafter, a group of peers of the defendant was assembled to adjust the amercement 
according to the amerced party’s ability to pay.9 
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Originating in the 13th century as voluntary sums paid to the crown to avoid indefinite 
prison sentences, fines had similar functions as amercements, and by the 17th century had 
replaced amercements as the preferred penal sanction imposed by courts.10 By the time of the 
Glorious Revolution of 1688-89, and the drafting of the English Bill of Rights, the abuses of the 
courts imposing ruinous fines on wrongdoers and critics of the crown had reached the point that 
the drafters of the English Bill of Rights incorporated the principle of proportional punishment 
from Chapter 20 of Magna Carta into the document. The final draft of Article 10 of the English 
Bill of Rights provided that “excessive Baile ought not to be required, nor excessive Fines 
imposed, nor cruel and unusual Punishments inflicted.”11 By the late 17th century, the word 
“amercement” had dropped out of ordinary usage, and the word “fine” in Article 10 was a 
shorthand for all monetary penalties in civil and criminal proceedings, whether imposed by judge 
or jury.12 
 
The Principle of Proportional Punishment in New Jersey Punitive Damages Law 

New Jersey law on punitive damages embodies the principle of proportional punishment: 
The law prohibits an unbridled imposition of punitive damages by the jury without “any 
definitive standard or criterion to guide the trier of fact in determining the proper amount.”13 As 
the Appellate Division explains in Cabakov v. Thatcher, the law of punitive damages imports 
criminal law principles of punishment into tort law as “a sort of hybrid between a display of 
ethical indignation and the imposition of a criminal fine.”14 The New Jersey Supreme Court 
further notes punitive damages “are awarded upon a theory of punishment to the offender for 
aggravated misconduct and to deter such conduct in the future.”15 Indeed, the United States 
Supreme Court in Pacific Mutual Ins. Co. v. Haslip explained that “unlimited jury discretion—or 
unlimited judicial discretion for that matter—in the fixing of punitive damages” could trigger 
constitutional due process concerns.16 

Prior to the imposition of the Punitive Damages Act, the New Jersey Supreme Court 
identified factors relevant to the determination of the plaintiff’s entitlement to punitive damages 
and of the appropriate amount of such damages. For instance, the Court in Fischer v. Johns-
Manville Corp. explained that punitive damages must bear a reasonable relationship to actual 
injury; the amount of punitive damages should account for the profitability of the defendant’s 
marketing misconduct, the plaintiff’s litigation expenses, the punishment the defendant probably 
will receive from other sources, the defendant’s financial condition, and the effect on its 
condition of a judgment for the plaintiff.17 These principles derive from Chapter 20 of Magna 
Carta. 

One issue that remained unsettled in New Jersey punitive damages law, however, was the 
extent to which the jury’s punitive damages determination was required to consider the 
defendant’s financial condition as a relevant factor. As Magna Carta prescribed, a merchant 
could be amerced, but not to such an extent as to remove all his merchandise. A villain—or 
general laborer—was only to be amerced in such an amount saving his wainage—or chattels on 
which the laborer depended for his livelihood. This issue was addressed squarely by the New 
Jersey Supreme Court in Herman v. Sunshine Chemical Specialties, Inc.18 

Herman was a product liability action filed by an independent contractor hired to 
demonstrate and sell the defendant’s products, including an all-purpose cleaner called Sun-Clean 
Concentrate. The facts are disturbing. The Sun-Clean label stated that it conformed with 
Occupational Safety and Health Administration (OSHA) requirements; contained no acids, 
caustic ammonia or solvents; and “is safe to use.”19 However, the defendant did not manufacture 
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Sun-Clean, but instead purchased it from a chemical company in bulk quantities it transferred 
into one- and five-gallon containers bearing the Sun-Clean label.20 Contrary to the Sun-Clean 
label, the supplier had provided a safety data sheet to defendant Sunshine that outlined the 
hazardous ingredients of the product, including sodium hydroxide, a caustic soda. It included a 
warning that users should avoid breathing vapors from the product and should use it with 
adequate ventilation.21 The plaintiff developed “occupational asthma” as a result of workplace 
exposure to chemicals and filed a product liability action against the defendants.22 At trial, the 
plaintiff obtained an award of $410,000 in compensatory damages and $400,000 in punitive 
damages.23 On appeal, the defendant’s counsel and insurer asserted there was insufficient 
evidence of the defendant’s financial condition to permit the appropriate imposition of punitive 
damages.24 After the Appellate Division reversed, the Supreme Court reinstated the trial court 
judgment based upon its disagreement with the Appellate Division’s view of the proof offered at 
trial.25 

Consistent with the New Jersey Supreme Court’s holding on the law, the Appellate 
Division explained at length the importance of the wealth and financial condition of the 
defendant as a pertinent consideration in assessing punitive damages. Evidence of the 
defendant’s wealth is relevant to the question of the amount “which will adequately punish the 
defendant for the conduct,”26 and is important because “the degree of punishment or deterrence is 
to some extent proportionate to the means of the wrongdoer.”27 Therefore, evidence of the 
defendant’s financial situation is important so the jury may determine the amount of punitive 
damages that will be sufficient to punish the defendant and deter similar conduct in the future. 

The Appellate Division in Herman cited a California Supreme Court case, Adams v. 
Murakami, in support of its decision, noting that the Adams Court had pointed out “the ancient 
roots behind examining the defendant’s wealth.”28 Specifically, the Appellate Division quoted a 
portion of the Adams opinion in which the California Supreme Court explained that the 
limitations on punitive damages derived in part from the limitations on amercements established 
in Chapter 20 of Magna Carta. As the Adams Court stated:  
*** 
Absent evidence of a defendant’s financial condition, a punitive damages award can 
financially annihilate him. We see no reason why a modern-day civil defendant should be 
entitled to less consideration than one was given 800 years ago.29 
*** 

Rejecting the arguments that considering a defendant’s wealth is an optional factor for 
the jury in accessing punitive damages, the Appellate Division in Herman held that evidence of a 
defendant’s financial condition is a necessary prerequisite to a punitive damages award, and it is 
the plaintiff’s burden to introduce such evidence.30 This evidence is necessary in light of the 
purposes of punitive damages, punishment and deterrence, because without such evidence of 
financial condition, it is impossible for the court to determine if a punitive damages award 
“exceeds the level necessary to properly punish and deter.”31 Without evidence of the 
defendant’s financial condition both the jury and an appellate court will be forced to speculate on 
the amount of punitive damages that would appropriately serve to punish or deter the 
defendant.32 

The proportional punishment principle from Chapter 20 of Magna Carta also is embodied 
in the New Jersey Punitive Damages Act.33 Specifically, under the act once the trier of fact has 
determined the defendant’s conduct was sufficiently egregious to warrant the imposition of 
punitive damages:34 
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*** 
the trier of fact shall then determine the amount of those damages...[and] shall consider 
all relevant evidence, including, but not limited to, the following...[t]he financial 
condition of the defendant.35 
*** 

The trier of fact’s consideration of the defendant’s financial condition under this 
provision of the New Jersey Punitive Damages Act is a direct descendant of the proportional 
punishment principle established in Chapter 20 of Magna Carta. The act recognizes, as did New 
Jersey common law, that a financial penalty imposed upon a defendant that has no relationship to 
the defendant’s financial condition is fundamentally unfair, and does not serve the purpose of 
punishing and deterring egregious wrongful conduct by the defendant. 

In interpreting the Punitive Damages Act, New Jersey courts have taken the proportional 
punishment principle a step further, holding that the purpose of a punitive damages award is not 
“general deterrence” of wrongdoing by parties other than the defendant in the case, even though 
this purpose is consistent with the language of the act. In Tarr v. Bob Ciasulli’s Mack Auto Mall, 
Inc., the New Jersey Supreme Court held that an award of punitive damages against an employer 
under the New Jersey Law Against Discrimination (LAD) should not take into account the 
general deterrence effect the punitive damages award might have on other employers, but could 
only consider the punishment and deterrence of the defendant before the court.36 This holding is 
a direct descendant of Chapter 20 of Magna Carta, which prohibited the imposition of 
punishment for civil wrongs that would financially ruin the defendant. 

In Tarr, the plaintiff filed a sexual harassment claim against her employer under the 
LAD. The trial court ruled that the jury may consider general deterrence in calculating the 
punitive damages award so employers other than the defendant would be deterred from violating 
the LAD. At trial, the jury awarded the plaintiff $85,000 in punitive damages, on top of $25,000 
in compensatory damages, and in excess of $165,000 in legal fees, based on its determination the 
defendant was liable on the plaintiff’s hostile work environment claim under the LAD. The 
Appellate Division reversed the punitive damages award, holding that the jury may only consider 
the punitive damages award’s deterrent effect on the specific defendants involved in the 
litigation, not other parties who were not before the court.37 

The Appellate Division recognized there was a difference between general deterrence 
inherent in a punitive damages award against a defendant in a particular case and “permitting the 
jury to enhance general deterrence by increasing the award beyond the amount required to 
specifically deter the defendant.”38 A punitive damages award enhanced by the jury to deter 
parties who could be completely unconnected with the plaintiff or the defendant’s wrongdoing, 
the court explained, “can be viewed as a windfall for plaintiff and excessively punitive toward 
defendant.”39 Thus, the Punitive Damages Act prohibited plaintiff’s counsel from urging the jury 
to increase a punitive damages award for general deterrence purposes to “send a message” to 
other potential wrongdoers. Rather, the Appellate Division explained, “the jury must focus on an 
amount reasonably sufficient to ‘punish the defendant and to deter that defendant from repeating 
such conduct.’”40 

Affirming the Appellate Division based upon the majority opinion, the Supreme Court 
held that “in fixing the amount of a punitive damages award, a jury may only aim for deterrence 
of the specific defendant.”41 The Supreme Court agreed that the language and legislative history 
of the Punitive Damages Act prohibited a jury from considering the “general deterrence of 
others” in determining the amount of a punitive damages award. 
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The Supreme Court also examined the extent to which the Punitive Damages Act 
contemplates the jury’s consideration of the defendant’s financial condition at the time of the 
wrongful conduct and the time of the judgment when assessing punitive damages. The defendant 
contended the jury should consider the defendant’s financial condition at the time of the 
judgment, and because the defendant corporation was no longer a viable entity (although not 
dissolved), there was no basis for deterrence at the time of the judgment and an award of punitive 
damages should not be allowed. 

The Supreme Court rejected “the either-or timing choice that defendant’s argument posits 
in respect to the determination of its financial condition for purposes of the ability-to-pay 
assessment.”42 Rather than a bright-line rule stating the jury may only consider the defendant’s 
financial condition at the time of the wrongful conduct or at the time of the judgment, the 
Supreme Court explained the case law and appropriate policy dictates the jury should engage in a 
“nuanced” factual analysis in order to fashion a punitive damages award that best comports with 
the dual purposes of punitive damages: to punish and to deter the defendant.  

The Punitive Damages Act “directs the jury to consider the ‘profitability of the 
misconduct to the defendant’ when assessing punitive damages.”43 This requires the jury to 
consider “the defendant’s financial condition after, and at the time of, the wrongful conduct to 
ensure that any compensatory damages award for the wrongdoing does not become a cost of 
business for the defendant.”44 Thus, the fact that the punitive damages award might not be 
recoverable following judgment was not a bar to punitive damages. The New Jersey Supreme 
Court held that the trial court “should direct the jury that it may consider defendant’s financial 
condition at the time of the wrongdoing and, further, that it may consider subsequent events 
concerning the corporation’s financial condition, including its worth at the time of 
judgment.”45 Accordingly, this direction “will assure that the dual purposes of punitive 
damages—deterrence and punishment—are fulfilled, while at the same time ensuring the 
award’s reasonableness.”46 
 
Conclusion  
 A fundamental precept inherent in the modern notion of punitive damages is that the 
monetary penalty must be proportional to the defendant’s wrongdoing. While there may be a 
compulsion to think of this restraint as a purely modern development, remarkably it has much 
more ancient roots, traceable back 800 years to Magna Carta. The same principle described in 
Chapter 20 of Magna Carta has been carved into common law and codified into modern statutes 
like the New Jersey Punitive Damages Act. 
 
James J. Ferrelli, a partner in the trial department of Duane Morris LLP, is resident in its 
Cherry Hill office and concentrates his practice primarily in the areas of complex business and 
commercial litigation, products liability and class actions. He is a member and past chair of the 
New Jersey Lawyer Magazine Editorial Board, a past trustee of the New Jersey State Bar 
Association, and a past president of the Burlington County Bar Association. Trevor H. 
Taniguchi is an associate at Duane Morris in the trial practice group of the firm in Cherry Hill. 
He practices in the area of litigation. 
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Magna Carta: A Personal Perspective  
by C. Judson Hamlin 
 

It wasn't always called Magna Carta. The rights and duties created by the document we 
now call Magna Carta was not recognized by that name until years after 1215. Initially, what we 
honor as Magna Carta today was one of a series of agreements (better described as treaties) 
between King John of England and his barons in the turbulent times that preceded and followed 
1215. It was only after yet another confrontation between the barons and King John in 1217 that 
it became known as the Great Charter or Magna Carta, to distinguish it from the Charter of the 
Forest issued at the same time. While some 800 years later we regard it as a seminal statement of 
individual freedom and limitation of governmental power, it certainly wasn't thought of that way 
by the original participants.  

I have been a prosecutor, public defender and judge. As someone who has served on all 
three sides of advocacy in a common law system, it is fascinating to retrace the development of 
the common law system to appreciate fully how the document called Magna Carta even came 
into being, much less how it became the foundation of much of our state and national 
jurisprudence. We cannot understand the magnitude of this document without understanding the 
times in which it arose.

Reflecting back in time, the world was a very different place when the barons met King 
John at Runnymede, not far from Windsor Castle. While the focus here centers on developments 
in England, it cannot be separated from distant world events occurring then. At that time, 
England, like most other European countries, was Christian with a capital “C”—that “C” being 
Roman Catholic. Martin Luther was centuries away. Innocent III was pope in Rome when that 
exalted office conferred great power and influence on the lives of princes, nobility and common 
folk, who all believed in divine retribution.  

To understand the world in context, it helps to note the violence of that time, and how 
remarkable it was that a piece of paper could provide such concepts of order.   

In 1215, Genghis Kahn had just conquered Peking, imposing Mongol rule in China, and 
would proceed to spread Mongol hegemony over much of the world. The Crusades had captured 
Jerusalem only a little more than 100 years before, in 1099. The year 1169 saw the rise of 
Saladin, who defeated the Christian armies at the battle of Hattin, and reestablished Muslim rule 
in the Middle East and the Al-Aqsa mosque (still in the news today) in Jerusalem. 

 King John was in the position to negotiate with his barons because his older brother, 
King Richard also known as the Lion Heart, had been on ‘crusade’ engaging the forces of the 
Saladin. That confrontation resulted in widespread cruelty and destruction, which reached its 
ultimate end in 1191 when Richard defeated the armies of Saladin at the battle of Acre. 
Following that battle Richard captured 3,000 prisoners and demanded ransom from Saladin and, 
when the ransom was refused, Richard caused the 3,000 prisoners to be executed. Such 
contemporary accepted form of conduct as a way of resolution of armed confrontation makes 
clear the revolutionary changes arising from Magna Carta in the context of a new way of 
avoiding armed confrontation, which has developed to the benefit of our common law 
jurisprudential system. 

In England, there was continuing strife between the barons and the crown. John was still 
a claimant to the crown of France, and held title to significant parcels of French land. In turn, the 
king of France continued to claim rights to the English crown. Warfare was a continuing part of 
medieval life. That was, and always is, an expensive venture, and required the king to go to the 
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principal sources of money and manpower: his barons. Not surprisingly, the barons jealously 
guarded their purse and power.  

The year 1215 was preceded by continuing conflict, which, in the course of human 
nature, came to a head. Not only was there conflict between John and his barons, but also 
between John and the pope in Rome. That is significant in understanding the context of Magna 
Carta, because as the disputes between the king and his barons escalated, from time to time, both 
sought the support of the church and the pope. It also explains why the first clause (and in the 
minds of the barons, presumably the most important clause of Magna Carta) dealt not with 
individual rights or the administration of the king's justice but instead with the freedom and 
power of the church.  

Recall also that England was not so far removed from the murder of Thomas A Becket. 
The head of the English Church, the archbishop of Canterbury, had died prior to 1208, and his 
successor was yet to be selected. The naming of an archbishop of Canterbury as the head of the 
Catholic Church in England had both important religious and temporal powers that carried with 
it huge financial as well as spiritual benefits. That focus explains why the first clause of Magna 
Carta deals not with the rights of individuals but, rather, with the limited power of the crown to 
interfere with the church as an entity outside of the control of the king. Clause 1 of Magna Carta 
reads: "the English Church shall be free, and shall have its rights undiminished and its liberties 
unimpaired." This provision was of practical consequence because conservative estimates placed 
annual church income at that time at 80,000 pounds. If, as happened here, the English church 
clerics elected Cardinal Stephen Langston to be the new archbishop of Canterbury, he was not 
the king’s preferred or approved candidate.  

Nonetheless, after his election Stephen went to Rome, where he was consecrated as 
archbishop of Canterbury by Pope Innocent III, to the king's fury. John responded by not 
permitting Stephen to reenter England, and thereafter seized the income of multiple bishoprics as 
they became vacant. The pope countered in 1208 by placing England under interdict. It is 
unknown today, but in Catholic England at the time it was a drastic sanction because it 
prohibited the clergy from administering all sacraments, including mass, confession, 
communion, marriage and Christian burials. In a deeply religious society, such punishment was 
significant.  

In 1209, after finding the sanctions did not seem to impact the king, the pope 
excommunicated John. The significance of that act was great when all the bishops of England 
(save one) left the realm for Rome and crippled the king’s ability to govern, thus giving added 
support to the barons. It was in that context that King John's efforts to regain his lands in France 
required him to obtain the financial support of his barons, anticipating an invasion by the French, 
which in turn forced the king to meet his barons at Runnymede. Thus, the concessions by the 
king made to his powerful barons and the church were obtained at the point of a sword, but 
nonetheless redounded centuries later to the creation of this system now called justice. Other 
contributors to this issue have provided learned and detailed analyses of the evolution of 
principles of law that have flowed from Magna Carta.  

This brief recounting of the surrounding historic events that gave birth to what may be 
regarded as the seminal genesis of American and New Jersey jurisprudence is meant only to 
provide a fuller understanding of the historical pressures and factors that led to this change. 
These same factors, in different and not so subtle guise, are still brought to bear up to the present 
time, either through the legislative or the judicial process. Those who may think the judicial 
power to void private contractual rights on public policy grounds is novel may be surprised to 
learn the king and the barons did that in Clauses 10 and 11 of Magna Carta. At that time, 
Christians were prohibited (often honored in the breach by subterfuge) from loaning money at 
interest. Such business was supposedly permitted to the “Jews.” Clauses 10 and 11 of Magna 
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Carta directly limited or voided debts at interest that might be due Jews under certain conditions.  
For those who have spent professional time in trial practice, the genesis of national and 

state guiding standards is found in Clauses 39 and 40, affording a trial before one’s peers, a 
determination based on competent evidence, and a right to be heard without delay.  

Lastly, Magna Carta was the beginning of what would eventually become a professional 
judiciary. Clause 45 says it succinctly: “We will not make justices, constables, sheriffs or bailiffs 
who do not know the law of the land and mean to observe it well.”  

So say we all.  
 
C. Judson Hamlin was deputy public defender, Middlesex County; Middlesex County prosecutor; 
and judge of the New Jersey Superior Court, serving in the Criminal Division and concluding 
judicial service as presiding judge in both the Civil and Chancery divisions. He is of counsel to 
Keefe Bartels.  
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Magna Carta and the Rule of Law 
by William C. Hubbard 
  
(Editor’s Note: William C. Hubbard, president of the American Bar Association (ABA), has 
presided over the ABA’s yearlong commemoration of the 800th anniversary of the Magna Carta, 
which culminates this month with four days of substantive programs and ceremonial events in 
London and a ceremony at the ABA’s monument to the Magna Carta at Runnymede, where King 
John met with his barons on June 15, 1215, and sealed the document. The following remarks 
were delivered by President Hubbard before the International Bar Association at its annual 
meeting in Boston in 2013, and are reprinted here with permission.)1  
 
 I am honored to join distinguished members of the bench and bar as we remember our 
common heritage of freedom and liberty, and renew our commitment to the rule of law. 
 Almost 800 years after King John agreed to the "Great Charter," Magna Carta is revered 
as the foundation for the rule of law, and as a symbol of freedom and justice in the United States 
and around the world. Today, the principles of rule of law embodied in Magna Carta remain as 
necessary and important as ever. 
 Chapter 39 of Magna Carta is the cornerstone of many of our legal systems. This 
provision has been essential to the expansion of individual freedoms and the foundation of 
democracies over centuries.  

• It has protected against imprisonment without cause, and the right of habeas corpus is 
fundamental to our systems of justice. 

• This provision set forth the revolutionary idea that no person, including the sovereign, 
should be above the "law of the land"—a concept now embraced in what we call rule of 
law. 

 These principles set forth in Chapter 39 limit governments when they move to curtail 
human rights by detaining citizens without trial, or when they move to curtail the individual's 
rights or freedoms. Chapter 39 is the foundation of the Fifth, Sixth, and 14th amendments to the 
U.S. Constitution. 
 Internationally, the idea of a fair trial as a core human right is also found in Article 6 of 
the European Convention on Human Rights, Articles 6 and 7 of the African Charter on Human 
and Peoples' Rights, Articles 7 and 8 of the American Convention on Human Rights, and 
Articles 10 and 11 of the Universal Declaration of Human Rights. 
 Chapter 39 embodies a commitment to liberty and freedom. But it takes a commitment by 
citizens, by lawyers, and by judges to breathe life into Magna Carta, and into our own 
constitutions that incorporate these values. 
 Judge Learned Hand, arguably the greatest U.S. jurist who did not sit on the U.S. 
Supreme Court, knew this when he said, "Liberty lies in the hearts of men and women; when it 
dies there, no constitution, no law, no court can save it." 
 In the United States, we are also fighting to uphold the principles of freedom and access 
to justice set forth in Chapter 40 of Magna Carta, which states, "To no one will we sell, to no one 
will we deny or delay, right or justice." 
 Americans enjoy the right to counsel as a consequence of the foundational principles of 
Chapter 40 of Magna Carta. But this right is not fully realized. Fifty years ago, in Gideon v. 
Wainright, the United States Supreme Court recognized that the state must appoint a lawyer to 
represent any criminal defendant who cannot afford to pay for a lawyer. Abe Krash, a lawyer 
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now in his 80s, worked on the brief for Mr. Gideon. At a recent symposium I attended, Mr. 
Krash remarked that it is "uncontroverted that many criminal defendants are not adequately or 
competently represented," and this is the “unfulfilled promise of Gideon." 
 Lack of access to the courts for our citizens also continues to be one of the most vexing 
issues for a country whose core values and freedoms are woven into this most basic right. 

• The United States Judiciary is chronically underfunded. Courthouses across the nation are 
closing, laying off court staff, and reducing operating hours, delaying, and ultimately, 
denying access to justice. This has been exacerbated by the recent government shutdown. 

• As this unfolds, 80 percent of the legal needs of the poor remain unmet. The middle class 
is largely shut out as well. 

 There are two essential elements to the protection of our constitutions and the principles 
set forth in Magna Carta: a strong organized bar and an independent Judiciary. 
 Vigilance is required to protect the individual liberties recognized so long ago by Magna 
Carta. Vigilance by lawyers and judges, people who can detect and prevent encroachments on 
individual rights. The ABA works to preserve rule of law in any area in which it may be 
endangered, such as immigration. The ABA Commission on Immigration supports due process 
and judicial review in immigration proceedings, as well as neutrality and independence of 
immigration judges. Immigration is but one example of the ABA's constant vigilance to protect 
the rule of law, as so many have done since Magna Carta was sealed. 
 As the 800th anniversary of the Magna Carta approaches, the American Bar Association 
will look back, recognizing the relationship between Magna Carta and our American legal 
system. We also will look forward to the future of the legal profession and the American justice 
system. 

• The ABA will look to the fundamental principles in Magna Carta to guide a 
comprehensive, renewed assessment of the U.S. legal profession and justice system, with 
the goal of recommending pragmatic reforms to make justice more accessible and 
affordable, and to help lawyers be strong so that they can remain independent and thereby 
preserve the fundamental principles of justice. 

• The resulting recommendations and action steps will be the start of our own march to the 
future. 

 The ideals of Magna Carta are embodied in our constitutions and systems of government. 
Protecting these ideals is hard work. But it is our work, it is our burden and our privilege to 
engage in that work. Together, let us get to it. 
 
Endnote 
1. The videotaped speeches from the symposium may be viewed online 
at http://www.ibanet.org/Conferences/boston_rolsymposium.aspx [accessed March 16, 2015]. A 
presentation at the symposium by Supreme Court Justice Stephen Breyer may be viewed online 
at http://www.ibanet.org/Conferences/breyer.aspx [accessed March 16, 2015]. 
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Magna Carta Remains a Symbol of Liberty and Justice 800 Years Later 
by Duncan McConnel 

 
Few documents, if any, can match Magna Carta for historical, social or legal 

significance. 
On the eve of its 800-year anniversary, it is timely to reflect on the origins of Magna 

Carta and its subsequent impact on the international community and the legal profession.  
It would have been difficult for even the authors to imagine that a document of 

“rights” imposed by feudal barons upon a tyrant king would become the basis for rights in 
many modern constitutional democracies.  

The charter has influenced a reformed understanding of state powers, subjecting 
rulers, parliaments and citizens to the rule of law. It has underwritten watershed moments in 
international legal history, including enactment of the Habeas Corpus Act (1679), the United 
States Declaration of Independence (1776) and Bill of Rights (1791), the Universal 
Declaration of Human Rights (1948) and the Australian Constitution (1901). 

While Magna Carta originally contained 63 clauses, most dealt with specific 
grievances relating to King John’s rule. However, a number remain largely relevant to the 
law today, including: 
*** 
Clause 39: No free man shall be seized or imprisoned, or stripped of his rights or possessions, 
or outlawed or exiled, or deprived of his standing in any other way, nor will we proceed with 
force against him, or send others to do so, except by the lawful judgement of his equals or by 
the law of the land. 
 
Clause 40: To no one shall we see, to no one shall we delay or deny right or justice.  
*** 

These clauses exemplified the class divisions rife in 13th century England, as the 
‘free-men’ referenced in Chapter 39 excluded the lower born, outlaws and slaves. However, 
their later impact on the law and jurisprudence has been profound, representing some of the 
earliest recorded acknowledgments of rights to property, due process, fair trial, freedom from 
arbitrary detention and other fundamental rights and values codified over the centuries.  
 
Lasting Impact 

It is remarkable that Magna Carta continues to influence society and the law eight 
centuries later. After all, there was not much reason at the time to believe the document 
would make history and forge a path for democracy around the world. Indeed, a month after 
it was sealed, King John wrote to the pope to ask for its annulment. The pontiff obliged, 
declaring it illegal and having been sealed under duress.  

However, from those uncertain beginnings the document has defied the odds to 
become a potent rallying cry around the world when over-zealous governments have tried to 
curtail basic freedoms. 

In addition to the clauses mentioned already, arguably some of the most important 
clauses in Magna Carta for the modern system of justice relate to the courts and the 
administration of justice. 
*** 
Magna Carta pays special attention to the machinery of justice and carefully spells out where 
courts are to sit, what procedures shall be followed and how punishments can be meted out. 
These chapters, above all others, have made Magna Carta a symbol of later ages and have 
contributed most significantly to…concepts of justice.1 
*** 



 

 
Significantly, Magna Carta was responsible for enhancing access to justice. 

Previously, appellants would appear before the courts, which would follow the monarch as he 
moved through his kingdom. Clause 17 of Magna Carta declared, “ordinary lawsuits shall not 
follow the royal court around, but shall be held in a fixed place.” Eventually, this ‘fixed 
place’ would be Westminster in London.  

Another clause in Magna Carta addressed a central tenet of modern justice: that the 
punishment should fit the crime.  
*** 
Clause 20: For a trivial offence, a free man shall be fined only in proportion to the degree of 
his offence, and for a serious offence correspondingly, but not so heavily as to deprive him of 
his livelihood. In the same way, a merchant shall be spared his merchandise, and a villein the 
implements of his husbandry, if they fall upon the mercy of a royal court. None of these fines 
shall be imposed except by the assessment on oath of reputable men of the neighbourhood.  
*** 
 
The Legacy of Magna Carta in Australia 

Magna Carta is the cornerstone of the Australian legal system, and its principles 
continue to influence the relationship between the Judiciary and the state, access to justice 
and other fundamental human rights. 

In Australia, the influence of Magna Carta is unsurprisingly strong given that 
Australia inherited the common law of England, much of which flows from the great charter. 

Prior to federation, Magna Carta was cited repeatedly in legal arguments in the courts 
of the Australian colonies. And, as Lord (Derry) Irvine of Lairg observed in his 2002 paper, 
“The Spirit of Magna Carta Still Resonates in Modern Law,” at the time of federation, those 
jurisdictions with imperial acts all chose to enact Clause 29 of Magna Carta, while the 
remaining jurisdictions received the great charter via imperial law reception statutes.2 

Following federation, Magna Carta has continued to be cited and invoked throughout 
Australian courts, including the High Court, with instances including R v. Mackellar; Ex 
parte Ratu (1977), where the Hon. Lionel Murphy QC said: “The doctrine of natural justice is 
not a modern development; it is traditional in most English speaking countries. It is an aspect 
of due process, traceable in English law at least back to Magna Carta.”3 

Also in the High Court, in Ebner v. Official Trustee in Bankruptcy (2000), Chief 
Justice Murray Gleeson, the Hon. Michael McHugh AC QC, the Hon. William Gummow AC 
QC and the Hon. Kenneth Hayne AC QC said: “Fundamental to the common law system of 
adversarial trial is that it is conducted by an independent and impartial tribunal. Perhaps the 
deepest historical roots of this principle can be traced to Magna Carta (with its declaration 
that right and justice shall not be sold)....”4 

Magna Carta has been a guiding light and fundamental principle in the development 
of the rule of law in Australia. This is reflected in part by the fact that, at federation, the 
principles of the separation of powers was entrenched in the Constitution. Australia's form of 
separation of powers is distinct from the doctrine as understood in the United Kingdom and 
the United States, and is indeed a combination of the Westminster and United States 
concepts. In Victorian Stevedoring & General Contracting Co Pty Ltd and Meakes v. Dignan 
(1931)5, the High Court of Australia affirmed that the Judiciary remains separate from 
Parliament and the executive, and in R v. Kirby; ex parte Boilermakers' Society of Australia6 
it also upheld the principle that courts cannot be invested with legislative or executive 
functions. 

While these matters don’t directly trace back to Magna Carta, they are an embodiment 
of the rule of law, which owes so much to the great charter. As Lord (Thomas) Bingham said 
in Lives of the Law: 



 

 
*** 
The terms of chapters 39 and 40 of Magna Carta 1215 would, even if they stood alone, 
deserve to be celebrated as a milestone in our national history. But it seems unlikely that 
these provisions would have enjoyed the celebrity they have had they not been recognized as 
giving rise to an ideal more comprehensive in its scope and more universal in its 
applicability. The ideal is what we now understand as the Rule of Law.7 
*** 

In many ways, Magna Carta has been an unacknowledged inspiration to the work of 
the Law Council and the Law Council’s Rule of Law Policy Statement, which enshrines eight 
key principles.8 

These eight key principles inform all the work the Law Council undertakes on the rule 
of law and many other areas of its advocacy work. Some of these activities include working 
on improving access to justice; terrorist-related powers legislation; asylum-seekers processes; 
indigenous rights; and mandatory sentencing and other forms of curtailment of judicial 
discretion and independence. 

On the question of access to justice, the Law Council believes citizens must have 
access to clear, accurate information about the law and about the powers and responsibilities 
each arm of government hold. Consistent with Clause 40 of Magna Carta, which provides 
that justice should not be delayed or denied, the Law Council has been a vociferous advocate 
of the right of individuals to have access to publicly funded legal advice, particularly for 
those whose liberty or fundamental rights are affected by the actions of government.  

The Law Council has been consistently lobbying for more generous legal aid funding 
since the early 1970s. In more recent times, it has released policy principles on Legal Aid and 
Access to Justice (2008), which advocated a number of initiatives to improve access by 
disadvantaged individuals to the legal process, and in 2009 commissioned a report (in 
conjunction with other stakeholders) on the state of legal aid funding in Australia, concluding 
there was an urgent need for structural reform. 

In a landmark judgment in Dietrich v. The Queen,9 the High Court of Australia 
granted a stay of a criminal trial of an accused who had been refused a grant of legal aid and 
was thus unrepresented by counsel. The High Court said: 
*** 
In our opinion, and in the opinion of the majority of this Court, the common law of Australia 
does not recognise the right of an accused to be provided with counsel at public expense. 
However, the courts possess undoubted power to stay criminal proceedings which will result 
in an unfair trial, the right to a fair trial being a central pillar of our criminal justice system. 
The power to grant a stay necessarily extends to a case in which representation of the accused 
by counsel is essential to a fair trial, as it is in most cases in which an accused is charged with 
a serious offence.  
*** 

The Court referred to its earlier decision of McInnis v. R,10 in which the Hon. Lionel 
Murphy, speaking of the importance of representation for a fair trial, said: 
*** 
The right to counsel derives from the disadvantage of being unrepresented in a judicial 
system which claims to dispense equal justice in accordance with the rule of law. Whatever 
the position in minor cases may be, it is fundamental to the administration of justice in 
serious cases (which undoubtedly include rape) that an accused has the right to legal 
representation, even if he has no means to engage counsel. Counsel is necessary for the 
protection of an accused and desirable for assistance to a court in the administration of 
justice. It is no longer tolerable that persons accused of serious crime who are too poor to pay 
for legal representation can be forced to trial without representation. 



 

 
*** 

The disadvantage, at least in serious cases, of being unrepresented is widely 
recognized. In Powell v. Alabama, Justice George Sutherland, delivering the Court's 
judgment, said: 
*** 
The right to be heard would be, in many cases, of little avail if it did not comprehend the right 
to be heard by counsel. Even the intelligent and educated layman has small and sometimes no 
skill in the science of law....He lacks both the skill and knowledge adequately to prepare his 
defense, even though he has a perfect one. He requires the guiding hand of counsel at every 
step in the proceedings against him. Without it, though he be not guilty, he faces the danger 
of conviction because he does not know how to establish his innocence.11 
*** 

The Law Council has also been publicly supportive of the role of community legal 
centres since 1980; it issued a policy statement as long ago as 1992 supporting the role of the 
profession in providing pro bono services; and it has been prominent in advocating greater 
access to legal services by indigenous people. The Law Council's Access to Justice 
Committee has been active continuously since 1976. 

Against this background, the Law Council has traditionally been, and will in future 
remain, a strong advocate of appropriate levels of legal aid funding for the disadvantaged and 
vulnerable in Australia.  

Another area in which the Law Council has actively pursued the principles enshrined 
in Magna Carta is in responding to new laws that seek to protect Australians from the threat 
of terrorism. While the Law Council understands that Australia needs to have measures in 
place to protect its people from possible terrorist acts, it has consistently placed on record its 
serious concerns regarding the extent to which anti-terrorism measures (particularly question 
and detention powers associated with terrorism allegations) detract from or undermine rule of 
law principles. 

In this regard, the Law Council has specifically raised concerns about the implications 
of detention without charge and without access to meaningful judicial review. 

Most recently, it has sought to draw attention to the need to safeguard legal 
professional privilege in regimes that provide for access to retained metadata. The High Court 
of Australia has described legal professional privilege in the following terms:  
*** 
It is a substantive general principle of the common law and not a mere rule of evidence that, 
subject to defined qualifications and exceptions, a person is entitled to preserve the 
confidentiality of confidential statements and other materials which have been made or 
brought into existence for the sole purpose of his or her seeking or being furnished with legal 
advice by a practising lawyer or for the sole purpose of preparing for existing or 
contemplated judicial or quasi-judicial proceedings (see, generally, Baker v. Campbell (1983) 
153 CLR 52). That general principle is of great importance to the protection and preservation 
of the rights, dignity and freedom of the ordinary citizen under the law and to the 
administration of justice and law in that it advances and safeguards the availability of full and 
unreserved communication between the citizen and his or her lawyer and in that it is a 
precondition of the informed and competent representation of the interests of the ordinary 
person before the courts and tribunals of the land. Its efficacy as a bulwark against tyranny 
and oppression depends upon the confidence of the community that it will in fact be enforced. 
That being so, it is not to be sacrificed even to promote the search for justice or truth in the 
individual case or matter and extends to protect the citizen from compulsory disclosure of 
protected communications or materials to any court or to any tribunal or person with 



 

 
authority to require the giving of information or the production of documents or other 
materials.12 
*** 

Indigenous rights are relevant to the legacy of Magna Carta in the sense that many of 
the challenges facing Australia's indigenous population revolve around access to justice and 
the interaction of the Aboriginal community with the legal system. Consistent with the 
philosophy underpinning Magna Carta's Clause 39, which enshrines the right of individuals 
not to be dispossessed of land without due process, the Law Council has been active in 
supporting Australia's native title system. The Law Council also supports the recognition of 
Aboriginal customary laws, and has encouraged debate on constitutional amendment that 
would expressly recognise Aboriginal and Torres Strait Islanders. Increased access to legal 
aid by the indigenous community has been a continuous focus of the Law Council in its 
advocacy for increased legal aid funding. 

The Law Council has for many years opposed, and continues to oppose, the use of 
mandatory sentencing regimes, which prescribe mandatory minimum sentences upon 
conviction for criminal offences. This opposition is based on the belief that such regimes 
impose unacceptable restrictions on judicial discretion and independence, and undermine 
fundamental rule of law principles. Mandatory sentencing is also inconsistent with 
Australia’s voluntarily assumed international human rights obligations. The Law Council also 
recognises that mandatory sentencing has traditionally had a disproportionate impact on 
indigenous communities. 

In relation to judicial independence generally, the Law Council has adopted policies 
on the appointment of judges, and it has had cause to publicly defend the Judiciary against 
occasional political and media assault.   

This work shows that Magna Carta is not some historical relic without legal or other 
significance in the 21st century. The theme of the first Australian Legal Convention to be 
formally convened by the Law Council, in 1936, revolved around the influence and 
implications of Magna Carta on the rule of law and the independence of the Judiciary. Eighty 
years later, the Law Council continues as the voice of the Australian legal profession in 
preserving and advancing these fundamental principles and philosophies. 
 
Celebrating Magna Carta  

As the peak professional body for Australia, the Law Council of Australia has been 
involved in two significant events to mark Magna Carta’s anniversary. 

From Feb. 22-25, the Global Law Summit in London brought together bar leaders and 
government ministers from over 130 countries. The Law Council and LawAsia jointly 
conducted a session on law as the foundation of a strong and prosperous society in Asia. The 
session included four speakers from India, China, Sri Lanka and Hong Kong Special 
Administrative Region (SAR). The presentations gave an interesting perspective on the state 
of the rule of law in each of those countries, and each country’s own associations with the 
concepts underpinning the rule of law.  

From June 18-19, the Law Council is hosting the 5th National Access to Justice and 
Pro Bono Conference in Sydney, at which the theme will also be Magna Carta. Speakers will 
note how this historic event is rightfully seen as the birthplace of the separation of powers, 
the foundation of the Westminster system of government, the basis upon which the rule of 
law was developed and the inspiration for international human rights law. The event will also 
include the launch of Magna Carta – The foundation of freedom 1215-2015, an illustrated 
volume gathering leading experts on this historic legal text to reflect on the circumstances of 
its genesis and its enduring importance through the centuries. 



 

 
The concept that no one is above the law is commemorated in the Magna Carta 

Memorial and Gardens in Canberra, as well as being enshrined in the Australian Constitution.  
Australia’s inspeximus issue of Magna Carta, now on permanent display in 

Parliament House, Canberra, brings a relevance to the many occasions when Magna Carta is 
cited in Australian court cases, in discussions about human rights and about freedom of the 
individual.  
 
Duncan McConnel is the president of the Law Council of Australia. 
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Magna Carta: Its Essence and Effect on International Law 

by Steven M. Richman 

  

With the benefit of hindsight, Magna Carta—the „Great Charter‟—agreed to by King 

John of England and a force of rebellious barons, has achieved a meaning that reaches far 

beyond the more immediate intentions present in June 1215.  The first part of this article will 

provide a brief overview of the essence of the provisions of the original 1215 Magna Carta. The 

second part of the article will provide some thoughts on its impact on international law.   

While there remains a lack of clarity regarding exactly what, if anything, was signed or 

sealed on June 15, 1215, at Runnymede, and various „exemplifications‟ and versions exist, not to 

mention differences in translation, and certain „mythologies‟ relating to its impact,
1
 there can 

nonetheless be found tangible impact and reference in the development of law in America in 

general, and New Jersey in particular. Magna Carta was not the only such document at the time. 

In 1222, King Andrew II of Hungary acquiesced in a comparable set of limitations on executive 

authority and the rights of nobles in the Golden Bull.
2
 

These documents were adopted at a time of paradoxical competition and cooperation 

between secular and religious law. As one scholar observed: 

*** 

[T]the concept of the rule of law was supported by the prevailing religious ideology. It was also 

supported by the prevailing political and economic weakness of rulers and by the pluralism of 

authorities and jurisdictions. Finally, the concept of the rule of law was supported by the high 

level of legal consciousness and legal sophistication that came to prevail throughout the West in 

the twelfth and thirteenth centuries. It was well understood that the preservation of legality 

required not merely abstract precepts of justice, equity, conscience, and reason but also specific 

principles and rules such as those embodied in the English Magna Carta of 1215 and the 

Hungarian Golden Bull of 1222.
3
 

*** 

Historically, Magna Carta was not meant to be a codification of laws at the time; it was a 

document of truce between King John and a group of barons. Following the loss of Normandy in 

1204 to the French King Philip, King John embarked on a period of significant taxation and 

enforcement of laws regarding the forests to raise money to fight to regain that loss. Jews in 

particular were singled out for excessive taxes. Among other acts directed toward the barons, of 

whom he was suspicious, King John “took theirs sons as hostages for good behaviour, charged 

hefty sums for having his „goodwill‟ and pushed his feudal rights as far as they would stretch, 

naming exorbitant fees for heirs to enter their inheritance and extorting huge fines from widows 

claiming their property entitlements and pleading not to be forced to remarry.”
4
 

The barons rebelled, and King John also lost to the French at Bouvines in July 1214. 

Having been previously excommunicated after rejecting the then pope‟s nominee for archbishop 

of Canterbury, King John now relented and sought papal intervention to stop the rebellion and 

make peace. The result was the 1215 Magna Carta.  

 This did not stop war from coming. Pope Innocent III, on King John‟s request, annulled 

Magna Carta in Aug. 1215,
5 

leading to the First Baron‟s War.
6
 

 The historical context is interesting, and there are ample resources available.
7 

Commentators also note the mythological status achieved by Magna Carta, which was less 

focused on defining legal rights than providing a working document for resolving a conflict. 
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Much of it is centered squarely in its times, but the language and iconization of it led many to 

read into it what they will, and cite it for contemporary positions. At least two of the 

provisions—Chapters 39 and 40, dealing with due process and the preclusion of sale of justice—

are taken as foundations of contemporary understandings of these rights.  

 

The Chapters: An Overview 

 There is a certain confusion, perhaps, when people think about Magna Carta. Most 

understand that on June 15, 1215 a document was signed. That document was annulled on Aug. 

24, 1215, by Pope Innocent III. Following the French invasion of England and the death of King 

John in 1216, on Nov. 12, 1216, the first revision of Magna Carta was issued by Willliam 

Marshal, earl of Pembroke, as regent, followed by a second revision on Nov. 6, 1217. In 1225, 

King Henry III issued another revised version, which was confirmed in 1297 by King Edward I.
8
 

 In anticipation of the 800
th

 anniversary of Magna Carta, the Magna Carta Project was 

created as a collaborative effort between the British Library and others. Its website provides a 

wealth of accessible materials, and it is the Bishop William Stubbs test that it deems the most 

reliably accepted version, which is referred to in this article.
9 

This version contains a preface and 

63 clauses. The topics have been categorized in the Magna Carta Project (some of which 

overlap) as relating to church matters, feudal, forest, Jews, justice, king‟s officers, money, peace, 

trade, Wales and Scotland, women and “misc.”   

 The first chapter declares the English Church to be free and to have its “full rights and its 

liberties intact.”
10 

Other chapters relating to the church are of a more technical nature. Jews were 

not afforded comparable privileges; Chapter 10
11 

limits interest on loans from Jews where the 

debtor dies before it is paid, and Chapter 11
12 

exempts widows from owing money on a debt to 

Jews incurred by the deceased spouse. 

 Twelve chapters (2-6, 16, 29, 32, 37, 43, 46, 60) relate to feudal issues. These address, 

for example, the effect of death of a baron or earl on debts owed and what his heir is responsible 

for (Chapters 2 and 3), other inheritance issues relating to property (Chapters 4 and 5), 

limitations on distraint for services for a knight‟s fee or other tenement (Chapter 16), and so 

forth, relating to particularities of property and feudal arrangements. 

 Four chapters (44, 47-48, 53) relate to forests, and address jurisdiction of the “forest 

judges” who hear crimes relating to forests, “disafforesting” lands seized from the barons and the 

return of rights to the barons regarding the forests held prior to King John. 

 As noted, two clauses related specifically to Jews. 

 Eighteen chapters (17-22, 24, 32, 34, 36, 38-40, 52, 54-57) relate to justice. Some relate 

to the place of hearing; others involve technical issues concerning property. Of interest now are 

the provisions that continue to resonate. These include those that render monetary penalties 

(amercements) proportional to the offense (Chapter 20); guaranteeing monetary penalties to 

“earls and barons” to be made “by their peers,” and proportionate to the offense (Chapter 21); 

facilitation of jury trials for those accused of serious crimes (Chapter 36); requirement of 

“trustworthy witnesses” (Chapter 38);
13 

requirement of due process by which “[n]o free man is to 

be arrested, or imprisoned, or disseised, or outlawed, or exiled, or in any other way ruined, nor 

will we go against him or send against him, except by the lawful judgment of his peers or by the 

law of the land” (Chapter 39);
14 

and no sale, denial or delay of the right to justice (Chapter 40). 

The United States Supreme Court has recognized Chapter 39 as the origin of the due process 

clause in the United States Constitution.
15
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 Six chapters (28, 30, 31, 45, 50-51) address executive power and limitations on the king‟s 

officers to take property for various uses. Among the more interesting (and perhaps cynical) 

chapters that may seem ironic in today‟s world is Chapter 45, stating: “We will not appoint 

justices, constables, sheriffs or bailiffs except from such as know the law of the kingdom and are 

willing to keep it well.”
16 

Consonance may be found in the vetting process for judges and justices 

with bar association ranking, and statutory thresholds for years of experience. The notion that 

those enforcing law should know it, reaching back 800 years, bears emphasis. 

 Seven chapters (9, 12, 14-15, 25-27) dealt with money and taxation, and rules governing 

intestacy. 

 Miscellaneous chapters (13, 23, 42, 49) address the rights of the city of London, who may 

be compelled to build bridges, the right to leave and return to the England (Chapter 42) and 

surrender of hostages. 

 Four chapters address issues relating to the peace (52, 55, 61 and 62, the latter also 

referred to in the Magna Carta Project as Suffixes A and B). In this regard, Chapter 61 (Suffix A) 

provided the remedies section, so to speak, setting forth a procedure for remedying default by the 

king and affording the barons the right to seize “castles, lands and possessions and in any other 

ways they can, until it is rectified in accordance with their judgment, albeit sparing our own 

person and the persons of our queen and children.”
17

 

 Three chapters relate to trade (33, 35, 41), concerning removal of fish-weirs from 

England except for the coast; standardization of measurements for wine, ale, corn, dyed, russet 

and haberget cloths; and safe transit for merchants. 

 Four chapters concern Wales and Scotland (56-59), restoring property and liberty to 

Welshmen, release of Welsh hostages, and the fate of King Alexander of Scotland to be 

determined by judgment of his peers. 

 The clauses that remain part of the statutory law of England and Wales are Chapter 1 

(noted above, relating to the rights of the church), Chapter 13 (addressing London) and Chapters 

39 and 40 (the right to trial by jury and due process).
18 

A cursory review of many of the chapters 

would show their obsolete nature. 

 

Magna Carta and International Law 

 Having briefly summarized the various chapters of Magna Carta, it is possible to trace 

certain provisions that have influenced international law. International law encompasses both 

private and public aspects; however, there are certain norms that achieve universal recognition 

across judicial systems. These are known as jus cogens, “which are nonderogable and 

peremptory, enjoy the highest status within customary international law, are binding on all 

nations, and can not be preempted by treaty.”
19

 International law, therefore, may be viewed as 

including jus cogens but not exclusively so; certain other principles have general application in 

the jurisprudence of a broad spectrum of countries across different legal systems. 

 Perhaps the core principle of Magna Carta is that there must be due process and a fair 

trial. While due process is embedded in the American legal system, does “fair trial” rise to the 

level of jus cogens? One leading jurist, serving on the International Court of Justice, has argued 

that the right to a fair trial should be considered one of the established jus cogens norms.
20 

On the 

other hand, British diplomat and scholar Anthony Aust has suggested that due process does not 

equate with the “generally accepted examples” of “aggression, genocide, slavery, racial 

discrimination, torture and crimes against humanity,” concluding that “[d]espite what may be 

said or written, it is wrong to assume that many important provisions of human rights treaties, 
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such as due process, are jus cogens, or, for that matter, even rules of customary international 

law.”
21

  

Whether or not this particular principle, articulated in Magna Carta, rises to the level of a 

jus cogens norm remains open to debate. At least in the 9
th

 Circuit, there is a suggestion that due 

process and fair trial could be deemed a jus cogens right. The question was raised in United 

States v. Struckman,
22 

where the defendant, indicted for tax fraud, was handed over by 

Panamanian officials to U.S. agents. He claimed, among other things, that the facts warranted 

dismissal of the indictment based on violation of his jus cogens “right to habeas corpus in a 

foreign land, the right to counsel, the right to due process and the right of access to the courts." 

In this particular case, the court rejected the argument, not because of the inapplicability of jus 

cogens and the arguments about due process generally, but because as a factual and legal matter, 

the defendant had not developed the argument.   

On a less rarefied level, though, certain other concepts currently forming the foundation 

of areas of international law have been identified as being raised in Magna Carta, and continue to 

have viability in American jurisprudence. For example, Chapter 42 addresses the right “for every 

man to depart from our kingdom, and to return to it, safely and securely, by land and water, 

saving our allegiance, except in time of war for some short time, for the sake of the common 

utility of the kingdom, [and] excepting those imprisoned and outlawed according to the law of 

the kingdom, and people from the land against us in war, and merchants who are to be dealt with 

as aforesaid.”
23 

This found resonance in Kent v. Dulles,
24

 in which the United States Supreme 

Court addressed State Department denials of passport applications of two persons on the grounds 

that they were Communists. The Court stated that “the right to travel is part of the „liberty‟ of 

which the citizen cannot be deprived without due process of law under the Fifth Amendment,” 

and noted that right under Anglo-Saxon law reaching back to 2015 and Chapter 42.
25 

The Court 

ruled that the applicable statutes did not authorize the secretary of state to exercise the authority 

that had been applied in the case. Interestingly, as pointed out by the District of Columbia 

Circuit, in Briehl v. Dulles, the documented right of travel was short lived, and was not found in 

versions of Magna Carta following King John‟s death.
26 

Nonetheless, the importance of this 

fundamental right of movement in international law traces back to initial recognition in Magna 

Carta. 

 Similarly, in Rusk v. Cort,
27

 the Court held unconstitutional a federal statute that deprived 

defendants of their American citizenship “automatically—without prior court or administrative 

proceedings.”
28

 In this particular case, the automatic forfeiture of citizenship was imposed “for 

the offense of leaving or remaining outside the country to evade military service,” which was 

invalid due to the lack of procedural safeguards under the Fifth and Sixth amendments, 

essentially leaving such persons stateless.
29

 

In its conclusion, the majority noted: 

*** 

We recognize that draft evasion, particularly in time of war, is a heinous offense, and should and 

can be properly punished. Dating back to Magna Carta, however, it has been an abiding principle 

governing the lives of civilized men that 'no freeman shall be taken or imprisoned or disseised or 

outlawed or exiled…without the judgment of his peers or by the law of the land….What we hold 

is only that, in keeping with this cherished tradition, punishment cannot be imposed „without due 

process of law.‟ Any lesser holding would ignore the constitutional mandate upon which our 

essential liberties depend.
30

 

*** 



 

 5 
DM1\5554471.2 

In the context of more recent issues relating to Guantanamo, the Court reached back to 

Magna Carta to hold that petitioners, designated as enemy combatants, hold the privilege of 

habeas corpus, and that the statutory regime then in place was “not an adequate and effective 

substitute for habeas corpus.”
31

 

Magna Carta was raised in a case involving a subpoena of a resident alien and Lithuanian 

national regarding his activities during World War II. In United States v. Gecas,
32

 Gecas claimed 

the constitutional privilege against self-incrimination. The Court found the facts could warrant 

conviction of Gecas under foreign law, but ultimately the privilege did not apply in this case. 

Chapter 38 of Magna Carta became relevant to, and addressed in, the Court‟s analysis of the 

question of whether the privilege against self-incrimination was intended by the drafters of the 

Constitution to extend to possible incrimination under foreign law, as opposed to United States 

law.  

The Court noted that:  

*** 

Before the Norman Conquest in 1066, the English common-law courts heard both secular and 

religious cases according to the ancient accusatorial system of ordeals, battles, and oaths. 

Religious and secular jurisdictions were unified. During this period of shared jurisdiction, the 

common-law courts effectively adopted the nemo tenetur principle: an individual could only be 

forced to face the ordeal, fight, or swear if properly accused. The nemo tenetur maxim was 

enshrined in chapter 28 [sic] of the Magna Carta, the first English bill of rights: "No Bailiff can 

put any one to his Law upon his single accusation, without sufficient witnesses." Magna Carta 

ch. 28 [sic] (1215).
33

 

*** 

This led the Court to conclude that only justly accused persons could be made to appear 

and, once before the court, had to prove innocence by “ordeal, battle, or oath,” and had no 

privilege in either secular or ecclesiastical proceedings.
34 

Ultimately, the Court concluded:  

*** 

the history of the privilege against self-incrimination indicates that the Fifth Amendment's Self-

Incrimination Clause was intended as a limitation on the investigative techniques of government, 

not as an individual right against the world. The privilege developed in opposition to systems of 

law enforcement that relied on self-incrimination for the prosecution of crime.
35

 

*** 

The dissent disagreed over the interpretation of what Magna Carta guaranteed regarding 

self-incrimination.
36 

What makes this fascinating is that, notwithstanding that only a few of its 

chapters survive in codified form, the rationale of Magna Carta and its place in understand the 

development of common law was not merely mentioned in passing, but actively debated by a 

vigorous dissent as part of a contemporary issue. 

 

Parting Comments 

Magna Carta remains as a fundamental statement for the rule of law, and in particular, the 

subjugation of the sovereign to that rule of law. It stands for principles of due process and trial 

by jury. Some of it is antiquated, locked in its own time frame, and some of it is plainly anti-

Semitic while at the same time offering strands of freedom of religion as far as the church was 

concerned.  

Magna Carta‟s significance has evolved. In the 16
th

 and 17
th

 centuries, Sir Edward Coke 

relied on Magna Carta to support parliamentary supremacy over the monarchy.
37 

That tension 



 

 6 
DM1\5554471.2 

remains today across the democracies of the world. But fundamental notions of property rights, 

due process, fairness of proceedings and judgment by one‟s peers persist. They are embodied in 

the New Jersey Constitution and its predecessor East Jersey and West Jersey constitutions as 

well.
38 

Even where fundamental concepts may not rise to the level of jus cogens, the debate 

continues. 

The rule of law always begs two questions: Whose rule and whose law? Law that is 

abhorrent, even if legitimately passed in accordance with governing procedure, does not mandate 

acceptance. The apartheid laws of South Africa, the slavery laws of the United States and the 

anti-Semitic laws of Germany under the Nazis are cases in point. Indeed, the Declaration of 

Independence makes clear that untenable laws cannot stand. For 800 years, though, the core 

principles of a few chapters of Magna Carta have withstood the test of time and remain an 

integral part of New Jersey and American jurisprudence. To not understand something of that 

history is to not understand the source of fundamental law that governs today. 

 

Steven M. Richman practices commercial and international law in New Jersey, New York and 

Pennsylvania. He is vice-chair of the 21,000-member Section of International Law of the 

American Bar Association, chair of the International Law Committee of the New Jersey State 

Bar Association, president of the New Jersey State Bar Foundation, and chair of the 

Multidisciplinary Practice Committee of the International Bar Association. 
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Magna Carta and the New Jersey Constitution: Reflections of an Attitude 
by Robert F. Williams 
 

Magna Carta’s importance to American jurisprudence was summed up in Jan. 1968 by 
Parker of Waddington, Lord Chief Justice of England: 
*** 
Magna Carta is in many ways the spiritual and legal ancestor of what we today call the 
rule of law. This ideal is summed up most precisely in the most famous provision of the 
Charter, chapter 39: “No free man shall be taken, imprisoned, disseised, outlawed, 
banished, or in any way destroyed, nor will We proceed against or prosecute him, except 
by the lawful judgment of his peers and by the law of the land.” Chapter 39 has an echo 
in the Fifth Amendment to the Constitution of the United States: “No person shall 
be...deprived of life, liberty, or property, without due process of law....” 
 
And so it was when the Americans wrote their own constitution. Like Magna Carta, the 
Constitution of the United States limits the power of government to deal with persons and 
their property to actions that comport with due process of law. And like Magna Carta, the 
Constitution stands as one of the great written embodiments of the rule of law”1  
*** 
 In this statement, the lord chief justice, like many people, identified American 
constitutionalism as represented exclusively by the United States Constitution. It is becoming 
increasingly clear, however, that American constitutionalism actually includes the ‘other’ 50 
American state constitutions.2 Further, most analyses of Magna Carta’s influence on American 
constitutionalism have focused on its impact on the United States Constitution. As the leading 
political science expert on state constitutions in the United States, Professor Alan Tarr recently 
has pointed out Magna Carta also had significant influence on the American state constitutions, 
at least in their earlier versions.3 
 It is logical to consider Magna Carta’s influence on the state constitutions, and even the 
earlier colonial charters, because these were the precursors of the United States Constitution. 
During the founding decade of 1776-1786, 11 of the 13 newly independent American colonies 
adopted their own ‘state’ constitutions. These served, together with other important materials, as 
both positive and negative models for the founding fathers as they drafted the federal 
constitution.4 So, it is in this sense that the colonial charters and first state constitutions served as 
the direct conduits through which Magna Carta’s political, legal and symbolic English influence 
was transmitted first through the colonies and states and then to the new American nation. 
 Julian Boyd, a leading scholar of colonial New Jersey, has noted that New Jersey’s 
colonial documents included the concepts of limited government and peoples’ rights that could 
be traced through English legal history to Magna Carta. The 1665 “Concessions and Agreement 
of the Lords Proprietors of the Province of New Caesarea or New-Jersey” “began three centuries 
of fundamental law in New Jersey.”5 A major figure in New Jersey’s colonial history was 
William Penn,6 who had relied on Magna Carta in his famous trial and continued to do so in his 
impact on colonial Pennsylvania and New Jersey.7 As coauthor of the 1676 Fundamental Laws 
of West Jersey he articulated the concepts of constitutional supremacy (and by implication, 
judicial review) and due process, as well as many others.8 
 The influence of Magna Carta on the New Jersey colonial, and then constitutional, 
documents has been more a function of the ideas and attitudes reflected in it, rather than a more 
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direct textual influence. In the words of Professor A.E. Dick Howard of University of Virginia 
Law School: “The story of Magna Carta is the story of a number of concepts central to Anglo-
American jurisprudence, most notably due process of law. But the story is more than one of 
specific concepts associated with Magna Carta; it is also an account of the growth of an attitude 
that government is or ought to be, at its base, constitutional government.”9  

Magna Carta’s provisions, as well as its ‘attitude,’ matured through the development of 
English law long before it found its way across the Atlantic to the colonies, then to the states, and 
finally to the federal constitution. This progression reflected Magna Carta’s “potential for 
growth.”10 The “law of the land” provision contained in Chapter 39 evolved into the concept of 
due process of law.11 
 New Jersey’s much-maligned constitution of 1776 did not contain a separate declaration 
of rights, but did contain a few rights within its provisions.12 This constitution also failed to 
implement the important concept of separation of powers, or checks and balances, a concept that 
has its origins in Magna Carta. Its creation of a very weak governor followed that of most of the 
early state constitutions, “a very pale reflection indeed of its regal ancestor.”13 For these reasons 
New Jersey’s first state constitution was subjected to wide criticism, including in The 
Federalist.14 Still, the attitude of limited government was reflected in the state’s first constitution. 
 Notably, however, the jury trial guarantee contained in the body of this early constitution 
gave rise in 1780 to what is generally acknowledged as the first American example of judicial 
review, a generation before Marbury v. Madison.15 Magna Carta, as interpreted by Lord 
(Edward) Coke, the leading jurist of the Elizabethan and Jacobean periods, was “one of the 
fundamental sources of the American concept of judicial review.”16 These origins of judicial 
review are reflected through to modern times in the attitude of the highly regarded (and 
sometimes criticized) New Jersey Supreme Court. 
 New Jersey’s first constitution in 1776, however, provided that the “Common Law of 
England…Shall Remain in Force…such Parts only excepted as are repugnant to the Rights and 
Privileges contained in this Charter.”17 Therefore, from the beginning, New Jersey constitutional 
law included the concepts and attitude from Magna Carta that had evolved over the centuries in 
England to become central features of its common law. As Professor Donald Lutz, a state 
constitutional scholar, has observed:  
*** 
In England the common law was the primary means of limiting governmental power, 
whereas in America the means was different. The idea of limited government does in part 
derive from it. But in the American constitutional tradition, what replaced common law 
was a new political technique, the written constitution.18 
*** 
 Still, the 1776 New Jersey Constitution drafters’ decision to adopt the English common 
law as, among other things, a source of rights, appears to have been an intentional alternative to 
the more-common declarations of rights adopted by other states. In the words of Charles R. 
Erdman Jr., the leading expert on the 1776 Constitution: 
*** 
On the other hand the New Jersey lawyers may have considered that these fundamental rights 
were protected by the principles of the common law since the author failed to include in the new 
constitution the provisions of the famous 39th Article of Magna Charta, the substance of which 
had been part of the “Fundamental Laws of West Jersey,” the “Fundamental Constitution of East 
Jersey” and the “Instructions” to Lord Cornbury. The inhabitants of New Jersey had been living 
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for a century under charter which contained provisions protecting them as to their life, liberty 
and property; and the omission, under these circumstances, of the “law of the land” clause would 
appear strange unless we take the view that the authors of the fundamental law of 1776 
considered these provisions established, beyond fear of usurpation, in the principles of the 
common law.19 
*** 
 After much agitation for state constitutional revision, the New Jersey Legislature finally 
asked the voters to elect delegates to a constitutional convention, leading to the constitution of 
1844. A declaration of rights was adopted, finally continuing the transition from Magna Carta 
through English common law to the state constitution. The modern declaration of rights, updated 
in 1947, is based substantially on the 1844 document.20 
 A series of 28 changes to the 1844 constitution were submitted to and approved by the 
voters in 1875. Many of these imposed new limitations on government, again reflecting if not 
Magna Carta’s text, certainly its attitude.21 
 Surprisingly, the New Jersey Constitution does not, and never has, contained a due 
process clause. It seems to be the only state in the country where this is true.22 The ‘attitude’ of 
Magna Carta, however, is strongly reflected in the New Jersey Supreme Court’s doctrine of due 
process of law that it has viewed as inherent in Article I, paragraph 1 of the state 
constitution,23 as well as its subconstitutional doctrine of “fairness and rightness.”24 One of the 
most common of Magna Carta’s ideas to be included in American state constitutions, however, 
the right of access to court or right to remedy, has not been included in the state constitution.25 
 New Jersey’s state constitutional takings clause is probably the provision with the most 
direct historical link not only to the text of Magna Carta but also its attitude.26 Justice Barry 
Albin recognized this in a 2013 case concerning the calculation of just compensation in a post-
Sandy condemnation of beachfront property: 
*** 
We begin with some basic principles of law governing the case before us. The right to 
“just compensation” when the government takes property for a public use is one of the 
essential guarantees of both the United States and New Jersey Constitutions. U.S. Const. 
amend. V (“[N]or shall private property be taken for public use, without just 
compensation.”); N.J. Const. art. I, ¶ 20 (“Private property shall not be taken for public 
use without just compensation.”). This fundamental right is of ancient origin, predating 
the founding of our Republic, and is found even in the text of the Magna Carta. Magna 
Carta ch. 28 (1215), reprinted in The Ango-American Legal Heritage 84 (Daniel R. 
Coquillette, 2d ed. 2004) (“No constable or other bailiff of ours shall take grain or other 
chattels of any one without immediate payment therefor in money.”)27 
*** 

The case concerned the borough’s eminent domain proceeding to take beachfront 
property to construct a dune structure that would protect Long Beach Island from storms. The 
Court addressed the question of “just compensation” for property that is both decreased and 
increased in value. Justice Albin concluded: “In a partial-takings case, homeowners are entitled 
to the fair market value of their loss, not to a windfall, not to a pay out that disregards the home’s 
enhanced value resulting from a public project. To calculate that loss, we must look to the 
difference between the fair market value of the property before the partial taking and after the 
taking.” 
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Just four months after Harvey Cedars, the Court, in an opinion by Justice Jaynee 
LaVecchia, quoted Justice Albin’s language about the “ancient origin” of the right to just 
compensation, dating from Magna Carta.28 The case dealt with the effect of future zoning 
changes on the valuation of property. Notably, Justice Albin dissented, disagreeing with the 
majority’s view of the facts in the record, but not the legal standard.29  

The Appellate Division followed the Harvey Cedars legal standard in another beachfront 
dune case.30 

As the evolution of state constitutions has continued unabated for over 200 years, the 
lessons of other states’ experiences, and of the rapidly developing society, economy and ideas 
about governmental structures and rights have had more direct influence on New Jersey’s and 
other states’ constitutions.31 There is no question, however, that the echoes of Magna Carta ring 
loud and clear in the New Jersey Constitution. In some ways, Magna Carta is as important for 
how it has been perceived as for what it may have actually said in places. To that extent, it 
reflects not just words, but a persona. This is reflected in the Judiciary’s approach to the New 
Jersey Constitution as a ‘constitution with an attitude.’  
 
Robert F. Williams is a professor of law at Rutgers University School of Law in Camden, 
associate director of the Center for State Constitutional Studies and author of The New Jersey 
State Constitution (2nd Ed., Oxford, 2012). 
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House of Delegates, and a member of the ABA Human Rights Institute Advisory Council. He also is publications officer of the Sales Committee of
the International Bar Association and co-communications officer of the Professional Ethics Committee. Mr. Richman has written numerous legal
articles and books on federal civil practice and international, bankruptcy, commercial and constitutional law and political issues and is a frequent
CLE lecturer.

Admitted to practice in New Jersey, New York and California, he is a 1980 graduate of New York University Law School, where he was a member
of the Order of the Coif, and a graduate of Drew University.

Areas of Practice

Commercial Litigation (anti-trust, bankruptcy, contract, foreclosure, intellectual property, art law, energy, patent litigation)
International Law
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RESUME 
 
 JOHN B. WEFING  
 49 Melrose Place  
 Montclair, New Jersey 07042  
 (201) 744-6395  
 
 

SETON HALL UNIVERSITY SCHOOL OF LAW 
 
  Distinguished Professor of New Jersey Law and History 
 

Professor of Law, 1975 - present  
(Associate 1972-75, Assistant 1968-72) 

 
Richard J. Hughes Professor of Constitutional and Public Law (1997-2004) 
 
Acting Dean, Spring 1988; Associate Dean, 1979 - 1982 

 
Subjects Taught 

 
Courses: Constitutional Law, Criminal Procedure, New Jersey Constitutional Law, Criminal Law, Land 
Use Planning, Jurisprudence, Professional Responsibility, Agency, Personal Property, Appellate Moot Court, 
Legal Writing. 
 
Seminars: New Jersey Constitution, Practice before Zoning and Planning Boards, Fourth Amendment, 
Juvenile Offender, Church and State, Proposed New Jersey Penal Code, Selected Problems in Criminal Law. 

 
Programs 

 
Initiated numerous new programs and courses including the Law-focused Education Project and the U.S. 
Attorney's Clinic. 

 
Directed many law school programs including Appellate Moot Court, Legal Writing and Placement. 

 
Served as member or chairperson of virtually all law school and many university committees. 

 
HONORS & AWARDS 

 
 2009 Recipient of Public Service Award at Faculty dinner. 

 
2008 Recipient of the Thomas More Medal at the Red Mass 

 
2004 Recipient of the Professor of the Year award 
 
1988 Recipient of the Bishop Bernard J. McQuaid Medal for Distinguished Service to Seton Hall University 
(presented at 1988 Commencement exercises) 

 
Student Bar Association Award for outstanding dedication and concern for students as Acting Dean 1988. 
 
1987 Recipient of Professor of the Year Award. . 

 
Young Lawyers' Section of the New Jersey State Bar Association Award As "Young Lawyer of the year" 1978. 

 
Best Oral Argument - Regional Championship in Washington of National Moot Court Competition 1966. 
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Best Appellant Brief (runner-up best brief) National Moot Court Competition - 1965 (semi-finalist in oral 
argument). 

 
Winner, Best Oral Argument in finals of intra-school competition at Catholic University - 1965. 

 
OTHER LAW SCHOOL TEACHING 

 
Rutgers Law School  - Adjunct Professor Spring 1984, 85, 86, 89, 91, 92, 93. 
Cardozo Law School - Visiting Professor Spring 2001. 
Catholic University - Visiting Professor Fall 1989. 
St. John's Law School, Visiting Professor, Spring 1983.  
Fordham Law School, Teaching and Research Associate, 1967- 1968 
. 
SUPREME COURT & GOVERNORS’ COMMITTEES 
 
Governor’s Council on Higher Education, 2011 to present. 

 
Member, New Jersey Crime Prevention Advisory Council 1985- 1990.  
Supreme Court Task Force on Speedy Trials, (1980).  
Ethics Committee for Hudson County.  
Governor's Committee for Implementation of the New Criminal Code. 

 
BAR ASSOCIATION & OTHER PROFESSIONAL ACTIVITIES 

 
Member, Editorial Board, New Jersey Lawyer (1992-1994)  

 
Member, Board of Trustees, N.J. State Bar Association (1977) 

 
Chairman, Young Lawyers Section, New Jersey State Bar Association, (1976), (Vice-Chairman, 1975, 
Secretary 1974). 

 
Delegate to General Council of ABA Young Lawyers Section -  representing New Jersey and Delaware, 1978. 

 
Chairman, New Jersey State Bar Association Committee on Legal Education and Admission to the Bar 
(1980). 

 
Member, General Council of New Jersey State Bar Association,(1977 to present). Board of Directors Hudson 
County Legal Services (1970-1979) 

 
Scholarly presentations 
 
Numerous talks and presentations given at various programs including symposium in honor of the 
Bicentennial of the Bill of Rights, six presentations at the New Jersey Judicial College, Institute for Continuing 
Legal Education, Bar Associations, Training Program for Administrative Law Judges, Polytech Law School in 
London. Dozens of talks about Governor and Chief Justice Richard J. Hughes after publication of his 
biography. (See publications)  

 
PROFESSIONAL EXPERIENCE  
 
Of Counsel, Waters, McPherson & McNeill (1990 - present). 

 
Attorney, Kearny Planning Board (1970 - 1989). 

 
Clerk, Bergen County Grand Jury, Summer 1973. 

 
Deputy Attorney General (Temporary), New Jersey Attorney General's Office, Summer 1970 and 1971. 
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Staff Attorney, Passaic County Legal Services, Summer 1969. 

 
Clerk and Associate, Milton, Keane & DeBona, 1965 - 1968.  

 
EDUCATION  

 
New York University School of Law LL.M/ 1971  

 
Catholic University School of Law J.D./ l967  

National Moot Court Team (1965 and 1966) Vice Chairman, Moot Court Board of Governors. 
Staff writer for Law School magazine, "The Legal Issue" 
 

 
St. Peter's College A.B./ 1964 

Member, Cross Keys Honor Society; Writer and Business Manager for College Newspaper  
Member of tennis and fencing teams 
 

PUBLICATIONS  -   
 
Book: 
 
 “The Life and Times of Richard J. Hughes: the Politics of Civility” Rutgers University Press, Rivergate Books, 
an Imprint of Rutgers University Press, New Brunswick, New Jersey (2009)  Chosen by the New Jersey 
Council for the Humanities as a 2010 Honor Book. 
 
Law Review Articles 
 
Two Cheers for the Appointment System, 56 Wayne Law Review 583 (2010) 
 
Chief Justice Richard J. Hughes and His Contributions to the Judiciary of New Jersey, 36 Seton Hall L.R. 
1257 (2006) 

 
The Performance of the New Jersey Supreme Court at the Opening of the Twenty-First Century: New Cast, 
Same Script, 32 Seton Hall L. R. 769 (2003) 
 
Wishful Thinking by Ronald J. Tabak: Why DNA Evidence Will Not Lead To the Abolition of the Death 
Penalty, 33 Connecticut Law Review 861 (2001) 

 
Employer Drug Testing: Disparate Judicial and Legislative Responses,  63 Albany Law Review 799 (2000) 

 
The New Jersey Supreme Court 1948-1998: Fifty Years of Independence and Activism 29 Rutgers L. J. 701 
(1998) 

 
State Supreme Court Justices - Who Are They? 32 New England Law Review 47 (1997) 

 
A Case Study on the Right to Privacy, 11 Thomas Cooley Law Review 839 (1994) 

 
Richard J. Hughes - Public Servant, 23 Seton Hall L. Review 411 (1993)   
 
Cruel and Unusual Punishment, 20 Seton Hall Law Review 478 (1990), reprinted in the Criminal Practice Law 
Review. 

 
Search and Seizure New Jersey Supreme Court v. United States Supreme Court, 7 Seton Hall L.R. 771 
(1977). 
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Wefing and Miles, Consent Searches and the Fourth Amendment, Voluntariness and Third Party Problems, 5 
Seton  Hall L.R. 211 (1974).  

 
Miles and Wefing, Automobile Search and the Fourth Amendment, A Troubled Relationship, 4 Seton Hall L. 
R. 105  (1972 ) . 

 
Teaching Materials 

 
Cases and Materials on the New Jersey Constitution (1997)  

 
Cases and Materials on Jurisprudence (1992)  

 
Cases and Materials on Cruel and Unusual Punishments (1989) 
 
Other Writings 

 
Chapter on New Jersey in Legal Systems of the World, A Political, Social and Cultural Encyclopedia, ABC – 
CLIO (2002)  
 
Introduction to Symposium, Seton Hall Const. L.J. (1997); Book Reviews, 9 Seton Hall L.R. 625 (1978) and 2 
Seton Hall L.R. 268 (1971).  

 
Penelope H. Iffington v. Floyds of  Whiteacre, winning appellant brief in National Moot Court Competition 
published in Pittoni, Brief Writing and Argumentation, Foundation Press, 1967. 
 
Numerous briefs for various courts  

 
PERSONAL 
Born January 29, 1943  
 
Married to Dorothea O'C. Wefing, retired Presiding Judge for Administration of the Appellate Division 
temporarily assigned to the New Jersey Supreme Court. 
 
Three children, John, Paul and Dorry.  
 
Member of the Board of Trustees of Mount Saint Dominic Academy. 



 
Paula A. Franzese 

Peter W. Rodino Professor of Law 
 

Professor Paula Franzese, the Peter W. Rodino Professor of Law, is one of the country's leading experts 
in property law as well as government ethics. She has spearheaded ethics reform initiatives on behalf of 
three governors, serving as Special Ethics Counsel to Governor Richard Codey, Chair of the State Ethics 
Commission, Vice-Chair of the Election Law Enforcement Commission and as ethics advisor to state and 
local governments across the country, including Mayor Cory Booker's administration in Newark. In 2014, 
Professor Franzese was appointed Vice-Chair of the New Jersey Supreme Court Special Committee on 
Attorney Ethics and Admissions. 
 
The author of numerous publications, her scholarship in the area of Property Law includes critical 
examination of common interest communities, homeowners associations and the dilemma of privatization, 
the law of servitudes, exclusionary zoning, affordable housing, adverse possession doctrine and takings 
law. She joined in the submission to the U.S. Supreme Court of an amicus brief in the Kelo Case, and has 
written and presented on takings law reform. She has been elected a Fellow of the American College of 
Real Estate Lawyers, a highly coveted honor, is a Fellow of the American Bar Foundation, and the 
recipient of numerous accolades, including the Sir Thomas More Medal of Honor, the YWCA Woman of 
Influence Award, the Women Lawyers Association's Trailblazer Award, and the State Bar Foundation's 
Medal of Honor. Most recently, in 2013 she received the Woman of Achievement Award from the NJ 
Federation of Women's Clubs.  In 2011, she was presented with the National Council on Governmental 
Ethics Laws (COGEL) Award, the highest form of recognition conferred by the organization, in honor of 
her "significant, demonstrable and positive contributions to the fields of campaign finance, elections, 
ethics, freedom of information and lobbying over a significant period of time." Amongst her 
groundbreaking initiatives in those arenas, she and Justice Daniel J. O'Hern promulgated the Uniform 
Ethics Code, a pioneering statutory achievement and a model for national replication. 
 
Professor Franzese is the creator of the acclaimed Short and Happy Guide book series (West Publishing) 
and is the author of A Short and Happy Guide to Property (2d ed.), A Short and Happy Guide to Being a 
Law Student and A Short and Happy Guide to Being a College Student.  She is the author of Strategies 
and Techniques for Teaching Property (Aspen), is a contributor to the books America's Second Gilded 
Age? Perspectives on Law and Class Differences (NYU Press), The Affective Assistance of Counsel: 



Practicing Law as a Healing Profession (Carolina Academic Press), and Reaction and Reform in New 
Jersey (Hall Institute). She co-authored Property Law and the Public Interest (with Callies, Mandelker & 
Hylton), which expansively explored the public interest dimensions of Property law. She serves on the 
editorial board of the Land Use and Environmental Law Review, a prestigious peer-reviewed scholarly 
journal. She has published extensively on the anatomy of ethics reform of state and local government, 
and in the areas of law teaching and attorney professionalism. 
 
Nationally renowned for her excellence in law teaching, a new book names Professor Franzese one of 
only 26 "best law teachers in the United States." The book, What the Best Law Teachers Do (Harvard 
University Press 2013), profiles in detail the pedagogical approach that renders her a "dazzlingly effective 
model of rigor, hard work, creativity and humility." Professor Franzese is the unprecedented ten-time 
recipient of the Student Bar Association's Professor of the Year Award, has been named "Exemplary 
Teacher" by the American Association of Higher Education and was ranked the Top Law Professor in 
New Jersey by the New Jersey Law Journal. She has demonstrated and deconstructed her pedagogical 
expertise on teaching as both art and science at workshops and colloquia across the country. She is the 
Gilbert's "Legend of the Law" in Property (CD series, Lexis) and the national Property lecturer for the 
BAR/BRI bar review course. She is the past Chair of the Association of American Law Schools Section on 
Teaching Methods and serves as Vice-Chair of the Legal Education Section of the American Bar 
Association. 
 
Professor Franzese was a litigator with Cahill, Gordon, and Reindel in New York City, where she also 
served as a member of the New York Housing Court Reform Project and the Governor's Task Force on 
Life and Law. She clerked for Justice Alan B. Handler of the New Jersey Supreme Court. She received 
her B.A., summa cum laude, Phi Beta Kappa, from Barnard College, Columbia University, where she was 
awarded the Bryson Prize, Alpha Zeta Fellowship, Marion Churchill White Prize, Davidson-Foreman 
Foundation Award and Barnard Alumnae Fellowship, and her J.D. from Columbia University School of 
Law, where she was an International Fellow, Teaching Fellow and recipient of the prestigious Rosenman 
Prize for excellence in public law courses. 
 



JEROME B. SIMANDLE
CHIEF UNITED STATES DISTRICT JUDGE

DISTRICT OF NEW JERSEY

Jerome B. Simandle became a United States District Judge in June, 1992, and

he sits in Camden, New Jersey.  Since January of 2012, he has served as Chief Judge

of the United States District Court for the District of New Jersey, which has courthouses

in Newark, Trenton, and Camden.  He previously served as a United States Magistrate

Judge from 1983 to 1992.  He had served a clerkship (1976-78) for the late John F.

Gerry, Chief Judge of the District of New Jersey, and then as an Assistant U. S.

Attorney in the Civil Division (1978-1983), the last two as attorney in charge of the

Trenton office.

Judge Simandle graduated from Princeton University (1971) and from the

University of Pennsylvania Law School (1976), where he was an editor of the Law

Review.  He also earned a graduate certificate from the University of Stockholm,

Sweden, which he attended as a Rotary Foundation International Graduate Fellow

(1974-1975).

On a national level, in 1991 he was appointed by Chief Justice Rehnquist to

serve on the Committee on Court Administration and Case Management of the Judicial

Conference of the United States, through 1997; he was chairman of the Subcommittee

on Court-Annexed Alternative Dispute Resolution, which promulgated the national

standards applicable to the ADR programs of the federal courts. In 2002 he was

selected as chairman of the Third Circuit Rules Committee, which exercises supervisory

authority over the local rules adopted by the federal courts of Pennsylvania, New

Jersey, Delaware, and the U.S. Virgin Islands.  Chief Justice Roberts appointed him to



the Codes of  Conduct Committee in 2008, on which he served until 2014,  offering

guidance to federal judges and judicial employees regarding ethics.

In the District of New Jersey, Chief Judge Simandle chaired the Patent Advisory

Committee since 2008, leading to the adoption of the Local Patent Rules.  He is also a

designated patent judge under the Patent Pilot Program.  He served as chairman of the

Case Management Committee and of the Committee on Budget and Functioning of the

Clerk’s Office.  He served as the District of New Jersey’s Liaison to the Third Circuit

Task Force on Race and Gender Bias (1994-97).  He served during various periods as

a judicial member of the Lawyers Advisory Committee of the District Court since its

inception in 1983.  He was one of the original members of the Camden American Inn of

Court, and served as Program Chairman and as Vice-Chairman.  He is a member of

the Executive Committee of the Federal Judges Association and was Treasurer of the

Association for six years.

In addition to authoring several hundred published opinions, he has spoken and

written on judicial ethics, patents, pretrial management, complex litigation, civil rights

litigation, environmental law, court governance, and alternative dispute resolution.  He

was born in 1949 and is married with two children and five grandchildren.
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