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AN ACT concerning remote notarial acts and supplementing Title 52
of the Revised Statutes.
BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:
1. Notarial Act Performed by Remotely Located Individual.
a. As used in this section:
(1) “Communication technology” means an electronic device or
process that:
(a) allows a notarial officer and a remotely located individual to
communicate with each other simultaneously by sight and sound;
and
(b) when necessary and consistent with other applicable law,
facilitates communication with a remotely located individual who
has a vision, hearing, or speech impairment.
(2) “Foreign state” means a jurisdiction other than the United
States, a state, or a federally recognized Indian tribe.
(3) “Identity proofing” means a process or service by which a
third person provides a notarial officer with a means to verify the
identity of a remotely located individual by a review of personal
information from public or private data sources.
(4) “Outside the United States” means a location outside the
geographic boundaries of the United States, Puerto Rico, the United
States Virgin Islands, and any territory, insular possession, or other
location subject to the jurisdiction of the United States.
(5) “Remotely located individual” means an individual who is
not in the physical presence of a notarial officer performing a
notarial act under subsection c. of this section.
b. This section does not apply to a record to the extent it is
governed by:
(1) a law governing the creation and execution of wills or
codicils;
(2) the Uniform Commercial Code other than Sections 1-107
and 1-206, Article 2 and Article 2A;
(3) a statute, regulation or other rule of law governing adoption,
divorce or other matters of family law.
c. A remotely located individual may comply with subsections
a. and b. of R.S.46:14-2.1 by using communication technology to
appear before a notarial officer.
d. A notarial officer located in this State may perform a
notarial act using communication technology for a remotely located
individual if:
(1) the notarial officer:
(a) has personal knowledge of the identity of the individual;
(b) has satisfactory evidence of the identity of the remotely
located
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individual by oath or affirmation from a credible witness appearing
before the notarial officer; or
(c) has obtained satisfactory evidence of the identity of the
remotely located individual by using at least two different types of
identity proofing;
(2) the notarial officer is able reasonably to confirm that a
record before the notarial officer as the same record in which the
remotely located individual made a statement or on which the
remotely located individual executed a signature;
(3) the notarial officer, or a person acting on behalf of the
notarial officer, creates an audio-visual recording of the
performance of the notarial act; and
(4) for a remotely located individual who is located outside the
United States:
(a) the record:
(i) is to be filed with or relates to a matter before a public
official
or court, governmental entity, or other entity subject to the
jurisdiction of the United States; or
(ii) involves property located in the territorial jurisdiction of the
United States or involves a transaction substantially connected with
the United States; and
(b) the act of making the statement or signing the record is not
prohibited by the foreign state in which the remotely located
individual is located.
e. If a notarial act is performed under this section, the
certificate of notarial act required by section 10 of P.L.1979, c.460
(C.52:7-19) or the certificate required by subsection c. of
R.S.46:14-2.1 must indicate that the notarial act was performed
using communication technology.
f. A notarial officer, a guardian, conservator, or agent of a
notarial officer, or a personal representative of a deceased notarial
officer, shall retain the audio-visual recording created under
paragraph (3) of subsection d. or cause the recording to be retained
by a repository designated by or on behalf of the person required to
retain the recording. Unless a different period is required by rule
adopted under paragraph (4) of subsection i. of this section, the
recording must be retained for a period of at least 10 years after the
recording is made.
g. Before a notary public performs the notary public’s initial
notarial act under this section, the notary public must notify the
State Treasurer that the notary public will be performing notarial
acts and identify the technologies the notary public intends to use.
h. If the State Treasurer has established standards under
subsection i. of this section for approval of communication
technology or identity proofing, the communication technology and
identity proofing must conform to the standards.
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i. The State Treasurer may adopt rules under this section
regarding performance of a notarial act. The rules may:
(1) prescribe the means of performing a notarial act involving a
remotely located individual using communication technology;
(2) establish standards for communication technology and
identity proofing;
(3) establish requirements or procedures to approve providers of
communication technology and the process of identity proofing; and
(4) establish standards and a period for the retention of an
audio-visual recording created under paragraph (3) of subsection d.
of this section.
j. Before adopting, amending, or repealing a rule governing
performance of a notarial act with respect to a remotely located
individual, the State Treasurer must consider:
(1) the most recent standards regarding the performance of a
notarial act with respect to a remotely located individual
promulgated by national standard-setting organizations such as the
Mortgage Industry Standards Maintenance Organization and the
recommendations of the National Association of Secretaries of
State;
(2) standards, practices, and customs of other jurisdictions that
have laws substantially similar to this section; and
(3) the views of governmental officials and entities and other
interested persons.
2. This act shall take effect on the 90th day following
enactment.

STATEMENT
This bill would allow notaries public to perform certain notarial
acts remotely.
Under the bill, a remotely located individual would be allowed to
use communication technology to appear before a notarial officer.
A notarial officer located in this State would be authorized to
perform a notarial act using communication technology for a
remotely located individual if:
(1) the notarial officer:
(a) has personal knowledge of the identity of the individual;
(b) has satisfactory evidence of the identity of the remotely
located
individual by oath or affirmation from a credible witness appearing
before the notarial officer; or
(c) has obtained satisfactory evidence of the identity of the
remotely located individual by using at least two different types of
identity proofing;
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(2) the notarial officer is able reasonably to confirm that a
record before the notarial officer as the same record in which the
remotely located individual made a statement or on which the
remotely located individual executed a signature;
(3) the notarial officer, or a person acting on behalf of the
notarial officer, creates an audio-visual recording of the
performance of the notarial act; and
(4) for a remotely located individual who is located outside the
United States:
(a) the record:
(i) is to be filed with or relates to a matter before a public
official
or court, governmental entity, or other entity subject to the
jurisdiction of the United States; or
(ii) involves property located in the territorial jurisdiction of the
United States or involves a transaction substantially connected with
the United States; and
(b) the act of making the statement or signing the record is not
prohibited by the foreign state in which the remotely located
individual is located.
If a notarial act is performed remotely, the certificate of notarial
act required by section 10 of P.L.1979, c.460 (C.52:7-19) or the
certificate required by subsection c. of R.S.46:14-2.1 must indicate
that the notarial act was performed using communication
technology.
A notarial officer, a guardian, conservator, or agent of a notarial
officer, or a personal representative of a deceased notarial officer,
would be required to retain the audio-visual recording created under
the bill, or cause it to be retained by a repository designated by or
on behalf of the person required to retain the recording. Unless a
different period is required by rule adopted under the bill, the
recording must be retained for a period of at least 10 years after the
recording is made.
The bill provides that the State Treasurer may adopt rules
regarding performance of a notarial act. The rules may:
(1) prescribe the means of performing a notarial act involving a
remotely located individual using communication technology;
(2) establish standards for communication technology and
identity proofing;
(3) establish requirements or procedures to approve providers of
communication technology and the process of identity proofing; and
(4) establish standards and a period for the retention of an
audio-visual recording.
Before adopting, amending, or repealing a rule governing
performance of a notarial act with respect to a remotely located
individual, the State Treasurer must consider:
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(1) the most recent standards regarding the performance of a
notarial act with respect to a remotely located individual
promulgated by national standard-setting organizations such as the
Mortgage Industry Standards Maintenance Organization and the
recommendations of the National Association of Secretaries of
State;
(2) standards, practices, and customs of other jurisdictions that
have laws substantially similar to this section; and
(3) the views of governmental officials and entities and other
interested persons.
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AN ACT concerning remote notarial acts for the duration of the
Public Health Emergency and State of Emergency declared by
the Governor in Executive Order 103 of 2020.
BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:
1. a. As used in this section:
“Communication technology” means an electronic device or
process that:
(1) allows a notary public and a remotely located individual to
communicate with each other simultaneously by sight and sound;
and
(2) when necessary and consistent with other applicable law,
facilitates communication with a remotely located individual who
has a vision, hearing, or speech impairment.
“Foreign state” means a jurisdiction other than the United
States, a state, or a federally recognized Indian tribe.
“Identity proofing” means a process or service by which a third
person provides a notary public with a means to verify the identity
of a remotely located individual by a review of personal
information from public or private data sources.
“Notarial act” means any official act performed by a notary
public under the laws of this State, which shall include the
following acts: taking acknowledgments; administering oaths and
affirmations; executing jurats or other verification; taking proofs of
deed; and executing protests for non-payment.
“Outside the United States” means a location outside the
geographic boundaries of the United States, Puerto Rico, the United
States Virgin Islands, and any territory, insular possession, or other
location subject to the jurisdiction of the United States.
“Remotely located individual” means an individual who is not in
the physical presence of a notary public performing a notarial act
under subsection c. of this section.
“Satisfactory evidence” means a passport, driver’s license, or
government issued nondriver identification card, which is current or
expired not more than three years before performance of the
notarial act; another form of government identification issued to an
individual, which is current or expired not more than three years
before performance of the notarial act, contains the signature or a
photograph of the individual, and is satisfactory to the notary
public; or a verification on oath or affirmation of a credible witness
personally appearing before the notary public and known to the
notary public or whom the notary public can identify on the basis of
a passport, driver’s license, or government issued nondriver
identification card, which is current or expired not more than three
years before performance of the notarial act.
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b. Notwithstanding the provisions of any law or regulation to
the contrary, during the Public Health Emergency and State of
Emergency declared by the Governor in Executive Order 103 of
2020, a notary public appointed pursuant to the provisions of the
"Notaries Public Act of 1979,” P.L.1979, c. 460 (C.52:7-10 et seq.),
or otherwise qualified and commissioned as a notary public in this
State may perform notarial acts using communication technology
for a remotely located individual if:
(1) the notary public:
(a) has personal knowledge of the identity of the individual
appearing before the notary public, which is based upon dealings
with the individual sufficient to provide reasonable certainty that
the individual has the identity claimed;
(b) has satisfactory evidence of the identity of the remotely
located individual by oath or affirmation from a credible witness
appearing before the notary public; or
(c) has obtained satisfactory evidence of the identity of the
remotely located individual by using at least two different types of
identity proofing;
(2) the notary public is reasonably able to confirm that a record
before the notary public is the same record in which the remotely
located individual made a statement or on which the remotely
located individual executed a signature;
(3) the notary public, or a person acting on behalf of the notary
public, creates an audio-visual recording of the performance of the
notarial act; and
(4) for a remotely located individual who is located outside the
United States:
(a) the record: (i) is to be filed with or relates to a matter before
a public official or court, governmental entity, or other entity
subject to the jurisdiction of the United States; or (ii) involves
property located in the territorial jurisdiction of the United States or
involves a transaction substantially connected with the United
States; and
(b) the act of making the statement or signing the record is not
prohibited by the foreign state in which the remotely located
individual is located.
c. During the Public Health Emergency and State of
Emergency declared by the Governor in Executive Order 103 of
2020, a remotely located individual may comply with subsections a.
and b. of R.S.46:14-2.1 by using communication technology to
appear before a notary public.
d. This section shall not apply to a record to the extent it is
governed by:
(1) a law governing the creation and execution of wills or
codicils;
(2) the Uniform Commercial Code other than Sections 1-107
and 1-206, Article 2 and Article 2A; or
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(3) a statute, regulation or other rule of law governing adoption,
divorce or other matters of family law.
e. If a notarial act is performed under this section, the
certificate required by subsection c. of R.S.46:14-2.1 and name
affixation required by section 10 of P.L.1979, c.460 (C.52:7-19)
shall indicate that the notarial act was performed using
communication technology.
f. A notary public, a guardian, conservator, or agent of a notary
public, or a personal representative of a deceased notary public,
shall retain the audio-visual recording created under paragraph (3)
of subsection b. of this section or cause the recording to be retained
by a repository designated by or on behalf of the person required to
retain the recording. Unless a different period is required by rule
adopted pursuant to subsection g. of this section, the recording must
be retained for a period of at least 10 years after the recording is
made.
g. Notwithstanding the provisions of the “Administrative
Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et seq.), to the
contrary, the State Treasurer may, in her discretion, adopt rules or
append provisions to the manual distributed pursuant to section 8 of
P.L.1979, c.460 (C.52:7-17) as necessary to implement the
provisions of this section, which rules or appended provisions may
include the means of performing a notarial act involving a remotely
located individual using communication technology; standards for
communication technology and identity proofing; and standards for
the retention of an audio-visual recording created under paragraph
(3) of subsection b. of this section. Any rule adopted or provisions
appended to the manual pursuant to this subsection shall be
effective for a period not to exceed the duration of the Public Health
Emergency and State of Emergency declared by the Governor in
Executive Order 103 of 2020.
2. This act shall take immediately and shall expire upon
rescission of Executive Order No. 103 of 2020 by the Governor.

STATEMENT
This bill allows, for the duration of the Public Health Emergency
and State of Emergency declared by the Governor in Executive
Order 103 of 2020, a notary public appointed pursuant to the
provisions of the "Notaries Public Act of 1979,” P.L.1979, c. 460
(C.52:7-10 et seq.), or otherwise qualified and commissioned as a
notary public in this State to perform notarial acts using
communication technology for a remotely located individual.
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EVELYN PADIN, PRESIDENT
Law Office of Evelyn Padin
286 First Street
Jersey City, NJ 07302
201-963-8822 • FAX: 201-963-8874
evelyn@lawjcnj.com

March 24, 2020

The Honorable Joann Downey
The Honorable Eric Houghtaling
802 West Park Avenue
Suite 302
Ocean Township, New Jersey 07712
The Honorable Lisa Swain
205 Robin Road
Suite 122
Paramus, New Jersey 07652
A3903 (Downey) – Allows remote notarial acts during Public Health Emergency and
State of Emergency declared by Governor in Executive Order 103 of 2020

Re:

Dear Assemblywoman Downey, Assemblyman Houghtaling and Assemblywoman Swain:
In order to address the emergent issues facing our citizens, we request your immediate
attention to amend A3903 to include amendments to address exigencies as we are seeing them on
– quite literally – a moment by moment basis:
-

Expand the bill to permit any individual who is authorized to administer oaths and
affidavits pursuant to N.J.S.A. 41:2-1 (oaths) and N.J.S.A. 46:14-6.1
(acknowledgments) and not just notaries public.
This would then allow not just notaries public, but also attorneys, who are not all notaries
public, to notarize documents remotely and greatly reduce the number of individuals
involved in the emergent transactions taking place during this public health emergency
and state of emergency.
While notaries public are authorized under N.J.S.A. 52:7-19 to administer oaths and
New Jersey Law Center
732-249-5000 •

• One Constitution Square • New Brunswick, New Jersey 08901-1520
FAX: 732-249-2815 • EMAIL: president@njsba .com
• njsba .com
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affidavits, there are a number of other individuals who are authorized to do so pursuant to
N.J.S.A. 41:2-1 who are not notaries public. Attorneys-at-law are such individuals and
routinely notarize documents for their clients. As attorneys are being called upon during
this public health emergency and state of emergency to prepare countless documents in
preparation for emergent matters that are coming up at a frequent clip, the importance of
including attorneys and all officials who are currently authorized to administer oaths and
affidavits becomes increasingly critical.
-

Permit the use of remote notaries for the creation and execution of wills and
codicils.
By far, the most urgent requests received by our members is that remote notaries be
applicable in this regard as these individuals are among the most vulnerable population
and these documents are in great demand during this public health emergency and state of
emergency. By temporarily permitting the use of remote notaries in these two instances
would greatly protect the health and safety of this vulnerable group and provide them
much-needed access to justice.

We are keenly aware that these temporary measures and we propose that they only last as
long as Executive Order 103 is in place. These are drastic measures and to that end, we urge you
to consider these amendments prior to tomorrow’s vote as we are well aware that there is little
room for amendments before this bill is sent off to the Senate.
Thank you for all of the work you are doing to keep New Jersey strong, safe, healthy and
on a positive track to get New Jerseyans back to normal again. If you have any questions or for
further discussions, please contact Lisa Chapland at 732-239-3356 or at lchapland@njsba.com.
Very truly yours,

Evelyn Padin, Esq.

cc:

Assemblyman Craig Coughlin, Speaker
Anthony “Skip” Cimino, Executive Director
Brian Quigley, General Counsel, Assembly Democrats
Kimberly A. Yonta, Esq., President-Elect
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NJSA 3B:3-2 Execution; witnessed wills; writings intended as wills. (New Jersey Statutes (2019 Edition))

3B:3-2 Execution; witnessed wills; writings intended as wills.
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
3B:3-2 Execution; witnessed wills; writings intended as wills.

3B:3-2. Execution; witnessed wills; writings intended as wills.
a. Except as provided in subsection b. and in N.J.S.3B:3-3, a will shall be:
(1) in writing;
(2) signed by the testator or in the testator's name by some other individual in the testator's
conscious presence and at the testator's direction; and
(3) signed by at least two individuals, each of whom signed within a reasonable time after
each witnessed either the signing of the will as described in paragraph (2) or the testator's
acknowledgment of that signature or acknowledgment of the will.
b. A will that does not comply with subsection a. is valid as a writing intended as a will,
whether or not witnessed, if the signature and material portions of the document are in the
testator's handwriting.
c. Intent that the document constitutes the testator's will can be established by extrinsic
evidence, including for writings intended as wills, portions of the document that are not in
the testator's handwriting.
L.1981, c.405, s.3B:3-2, eff. May 1, 1982; amended 2004, c.132, s.9; 2005, c.160, s.2.

-1-

Reprinted with Permission from FastCase.
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NJSA 3B:3-3 Writings intended as wills. (New Jersey Statutes (2019 Edition))

3B:3-3 Writings intended as wills.
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
3B:3-3 Writings intended as wills.

3B:3-3. Writings intended as wills.
Although a document or writing added upon a document was not executed in compliance
with N.J.S.3B:3-2, the document or writing is treated as if it had been executed in
compliance with N.J.S.3B:3-2 if the proponent of the document or writing establishes by
clear and convincing evidence that the decedent intended the document or writing to
constitute: (1) the decedent's will; (2) a partial or complete revocation of the will; (3) an
addition to or an alteration of the will; or (4) a partial or complete revival of his formerly
revoked will or of a formerly revoked portion of the will.
L.1981, c.405, s.3B:3-3, eff. May 1, 1982; amended 2004, c.132, s.10; 2005, c.160, s.3.

-1-

Reprinted with Permission from FastCase. 16

NJSA 3B:3-4 Making will self-proved at time of execution. (New Jersey Statutes (2019 Edition))

3B:3-4 Making will self-proved at time of execution.
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
3B:3-4 Making will self-proved at time of execution.

3B:3-4. Any will executed on or after September 1, 1978 may be simultaneously executed,
attested, and made self-proved, by acknowledgment thereof by the testator and affidavits of
the witnesses, each made before an officer authorized pursuant to R.S.46:14-6.1 to take
acknowledgments and proofs of instruments entitled to be recorded under the laws of this
State, in substantially the following form:
I, .........., the testator, sign my name to this instrument this .... day of ......., 20..., and being
duly sworn, do hereby declare to the undersigned authority that I sign and execute this
instrument as my last will and that I sign it willingly (or willingly direct another to sign for
me), that I execute it as my free and voluntary act for the purposes therein expressed, and
that I am 18 years of age or older, of sound mind, and under no constraint or undue
influence.
.........................................
Testator
We,............., the witnesses, sign our names to this instrument, and, being duly sworn, do
hereby declare to the undersigned authority that the testator signs and executes this
instrument as the testator's last will and that the testator signs it willingly (or willingly
directs another to sign for him), and that each of us, in the presence and hearing of the
testator, hereby signs this will as witness to the testator's signing, and that to the best of our
knowledge the testator is 18 years of age or older, of sound mind, and under no constraint or
undue influence.
........................................
Witness
........................................
Witness
-1-

Reprinted with Permission from FastCase.
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NJSA 3B:3-4 Making will self-proved at time of execution. (New Jersey Statutes (2019 Edition))

The State of................
County of...................
Subscribed, sworn to and acknowledged before me by ................, the testator and subscribed
and sworn to before me by ............ and ............., witnesses, this ............. day of.................
(Signed).............................
................................
(Official capacity of officer)
L.1981, c.405, s.3B:3-4, eff. May 1, 1982; amended 1991, c.255; 2004, c.132, s.11.

-2-
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NJSA 3B:3-5 Making will self-proved subsequent to time of execution. (New Jersey Statutes (2019 Edition))

3B:3-5 Making will self-proved subsequent to time of execution.
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
3B:3-5 Making will self-proved subsequent to time of execution.

3B:3-5. A will executed in compliance with N.J.S.3B:3-2 may at any time subsequent to its
execution be made self-proved by the acknowledgment thereof by the testator and the
affidavits of the witnesses, each made before an officer authorized pursuant to R.S.46:14-6.1
to take acknowledgments and proofs of instruments entitled to be recorded under the laws of
this State, attached or annexed to the will in substantially the following form:
The State of
County of
We, , and , the testator and the witnesses, respectively, whose names are signed to the
attached or foregoing instrument, being duly sworn, do hereby declare to the undersigned
authority that the testator signed and executed the instrument as his last will and that the
testator had signed willingly (or willingly directed another to sign for the testator), and that
he executed it as the testator's free and voluntary act for the purposes therein expressed, and
that each of the witnesses, in the presence and hearing of the testator, signed the will as
witness and that to the best of his knowledge the testator was at that time 18 years of age or
older, of sound mind and under no constraint or undue influence.
Testator
Witness
Witness
Subscribed, sworn to and acknowledged before me by , the testator, and subscribed and
sworn to before me by and , witnesses, this day of .
(Signed)
(Official capacity of officer)
-1-
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L.1981, c.405, s.3B:3-5, eff. May 1, 1982; amended 2004, c.132, s.12.
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3B:3-7 Who may witness a will.
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
3B:3-7 Who may witness a will.

3B:3-7. Any individual generally competent to be a witness may act as a witness to a will and
to testify concerning execution thereof.
L.1981, c.405, s.3B:3-7, eff. May 1, 1982; amended 2004, c.132, s.13.
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3B:3-8 Will not invalidated if signed by interested witness
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
3B:3-8. Will not invalidated if signed by interested witness
A will or any provision thereof is not invalid because the will is signed by an interested
witness.
L.1981, c. 405, s. 3B:3-8, eff. May 1, 1982.

-1-
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3B:31-18 Methods of creating trust.
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
3B:31-18 Methods of creating trust.
3B:31-18. Methods of Creating Trust.
A trust may be created by:
a. transfer of property under a written instrument to another person as trustee during the
settlor's lifetime or by will or other written disposition taking effect upon the settlor's death;
b. written declaration by the owner of property that the owner holds identifiable property as
trustee; or
c. written exercise of a power of appointment in favor of a trustee.
L.2015, c.276, s.1.
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3B:31-19 Requirements for creation.
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
3B:31-19. Requirements for creation.
3B:31-19. Requirements for Creation.
a. A trust is created only if:
(1) the settlor has capacity to create a trust;
(2) the settlor indicates an intention to create the trust;
(3) the trust has a definite beneficiary or is:
(a) a charitable trust;
(b) a trust for the care of an animal, as provided in N.J.S.3B:31-24; or
(c) a trust for a noncharitable purpose, as provided in N.J.S.3B:31-25;
(4) the trustee has duties to perform; and
(5) the same person is not the sole trustee and sole beneficiary of all beneficial interests.
b. A beneficiary is definite if the beneficiary can be ascertained now or in the future, subject
to the provisions of section 14 of P.L.1999, c.159 (C.46:2F-10) or any other applicable rule
against perpetuities.
c. A power in a trustee to select a beneficiary from an indefinite class is valid if exercised
within a reasonable time and is not void as provided in section 14 of P.L.1999, c.159
(C.46:2F-10) or any other applicable rule against perpetuities or restraint on alienation. If
invalid, the power fails and the property subject to the power passes to the persons who
would have taken the property had the power not been conferred.
d. A written instrument which creates a trust or transfers property to a trust shall not be
invalid or ineffective because the transferee is identified as the trust rather than the trustee
thereof.
-1-
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3B:31-42 Capacity of settlor of revocable trust.
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
3B:31-42 Capacity of settlor of revocable trust.
3B:31-42. Capacity of Settlor of Revocable Trust.
The capacity required to create, amend, revoke, or add property to a revocable trust, or to
direct the actions of the trustee of a revocable trust, is the same as that required to make a
will.
L.2015, c.276, s.1.
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3B:31-43 Revocation or amendment of revocable trust.
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
3B:31-43 Revocation or amendment of revocable trust.
3B:31-43. Revocation or Amendment of Revocable Trust.
a. Unless the terms of a trust expressly provide that the trust is irrevocable, or that it is
proved by clear and convincing evidence that the settlor intended for it to be irrevocable, the
settlor may revoke or amend the trust. This subsection does not apply to a trust created
under an instrument executed before the effective date of this act.
b. If a revocable trust is created or funded by more than one settlor:
(1) to the extent the trust consists of community property, the trust may be revoked by either
spouse or partner in a civil union acting alone but may be amended only by joint action of
both spouses or partners; and
(2) to the extent the trust consists of property other than community property, each settlor
may revoke or amend the trust with regard to the portion of the trust property attributable to
that settlor's contribution.
c. The settlor may revoke or amend a revocable trust:
(1) by substantial compliance with a method provided in the terms of the trust; or
(2) if the terms of the trust do not provide a method or the method provided in the terms is
not expressly made exclusive, by:
(a) executing a later will or codicil that expressly refers to the trust or specifically devises
property that would otherwise have passed according to the terms of the trust; or
(b) any other writing manifesting clear and convincing evidence of the settlor's intent.
d. Upon revocation of a revocable trust, the trustee shall deliver the trust property to the
settlor as the settlor directs.
e. A settlor's powers with respect to revocation, amendment, or distribution of trust property
-1-
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may be exercised by an agent under a power of attorney only to the extent expressly
authorized by the terms of the trust and the power.
f. A guardian of the property of the settlor may exercise a settlor's powers with respect to
revocation, amendment, or distribution of trust property only with the approval of the court
supervising the guardianship.
g. A trustee who does not know that a trust has been revoked or amended is not liable to the
settlor or settlor's successors in interest for distributions made and other actions taken on
the assumption that the trust had not been amended or revoked.
L.2015, c.276, s.1.
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26:2H-56 Advance directive for health care; execution
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
26:2H-56. Advance directive for health care; execution
4. A declarant may execute an advance directive for health care at any time. The advance
directive shall be signed and dated by, or at the direction of, the declarant in the presence of
two subscribing adult witnesses, who shall attest that the declarant is of sound mind and free
of duress and undue influence. A designated health care representative shall not act as a
witness to the execution of an advance directive. Alternatively, the advance directive shall be
signed and dated by, or at the direction of, the declarant and be acknowledged by the
declarant before a notary public, attorney at law, or other person authorized to administer
oaths. An advance directive may be supplemented by a video or audio tape recording. A
female declarant may include in an advance directive executed by her, information as to what
effect the advance directive shall have if she is pregnant.
L.1991,c.201,s.4.
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46:2B-8.9 Formality.
These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.
46:2B-8.9 Formality.

9. Formality.
A power of attorney must be in writing, duly signed and acknowledged in the manner set
forth in R.S.46:14-2.1.
L.2000,c.109,s.9.
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Page 263

I.

107 N.J. 263
526 A.2d 1005
In the Matter of the ESTATE OF Conrad
PETERS, Deceased.
Supreme Court of New Jersey.
Argued Feb. 18, 1987.
Decided June 17, 1987.

Joseph Skrok commenced an action in
the Middlesex County Surrogate's Court,
seeking the admission to probate of a will
Page 266
executed by Conrad Peters, Skrok's stepfather. The will designated Skrok as an
executor. The Surrogate denied admission to
probate of the proffered will for the reason
that it did not bear the signature of two
witnesses. This caused the intestacy of the
decedent's estate, there apparently being no
next-of-kin of the decedent. Because the
estate in intestacy would escheat to the State,
the trial court directed the State to show
cause why the proffered will should not be
admitted to probate. The State then brought a
motion for summary judgment to deny
probate of the proffered will.

[526 A.2d 1006]
Page 265
Philip L. Strong, New Brunswick, for
appellant, Pauline P. Skrok, Executrix of the
Estate of Joseph S. Skrok.
Robert P. Krenkowitz, Deputy Atty. Gen.,
for respondent, State of N.J. (W. Cary
Edwards, Atty. Gen., atty.; James J. Ciancia,
Asst. Atty. Gen., of counsel).
The opinion of the Court was delivered by

The testimony at the hearing on the
motion disclosed that Conrad Peters, the
testator, died on March 28, 1985. Prior to his
death, Peters had been married to Marie
Peters (formerly Gall); they had no children
during their marriage. Marie Peters had been
married once before, and had one son, Joseph
Skrok, during her previous marriage. Marie
Peters died on March 23, 1985, approximately
126 hours before the testator, so that at the
time of his death Conrad Peters had no
surviving relatives. 1

HANDLER, J.
This case requires our determination of
whether a will can be admitted to probate
despite the fact that it lacked the signatures of
two witnesses, as prescribed by the statute,
N.J.S.A. 3B:3-2, governing the formal
requirements for the execution of a will. The
Superior Court, Law Division, ordered that
the will be probated, despite the absence of
the signatures of witnesses; it held that under
the circumstances allowing a witness to sign
was a proper exercise of its equitable powers.
The Appellate Division reversed, ruling that
literal compliance with the formal statutory
requirements governing the execution of wills
was mandated, and that the court had no
power to excuse the failure to have the will
subscribed by the witnesses as required by the
statute. In re Estate of Peters, 210 N.J.Super.
295, 509 A.2d 797 (1986). The case is before
this Court on appeal as of right, as a result of
the dissent from the decision below. R. 2:21(a)(2). We affirm the judgment below.

The circumstances surrounding the
execution of the will are important. In
December 1983, the testator was in the
hospital for treatment following a stroke.
While Peters was hospitalized,
Page 267
a will was prepared for his signature by
Sophia M. Gall, Peters' sister-in-law. Ms. Gall
had prepared[526 A.2d 1007] an identical will
for her sister, Marie Peters. The wills were
drawn up at the request of Marie Peters, who
-1-
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apparently had discussed the need for these
wills with her husband in mid-December,
1983. Although Conrad Peters was physically
disabled as a result of the stroke, he suffered
no mental disability; accordingly, his
competency to make a will has not been
questioned.

As I say, just because of the emotional
aspect of the whole situation, my sister-in-law
was there, my husband, her brother was
there, myself and the two girls. There were six
of us. The other patients had visitors. It got to
be kind of--I don't known how to explain it,
just the situation, and the girls were in a
hurry to get back to the office, because they
had to leave the office.

The dispositive provisions of the two wills
complemented each other. Each provided for
the distribution of the entire estate, after
payment of debts and funeral expenses, to the
surviving spouse. Both appointed the
surviving spouse as executor. Additionally,
both wills named Joseph Skrok, Marie Peters'
son, as the alternate beneficiary and alternate
executor.

I honestly think in their minds, when
they saw me sign the will, they thought that is
why they were there. And we folded up the
will, gave it [to] my sister-in-law. It was just
that type of situation.
Page 268
In an affidavit executed on June 28,
1985, Ms. Gall explained that her failure to
obtain the signatures of the two witnesses was
the result of her being "affected emotionally
by [the testator's] appearance."

On December 30, 1983, Sophia Gall came
to the testator's hospital room with her
husband and Marie Peters. Ms. Gall read the
provisions of the will to Mr. Peters; he then
assented to it, and signed it. Although Ms.
Gall, her husband, and Mrs. Peters were
present at the time, none of these individuals
signed the will as witnesses. It was the
apparent intention of Ms. Gall, who was an
insurance agent and notary, to wait for the
arrival of two employees from her office, who
were to serve as witnesses.

According to Sophia and Charles Gall,
Conrad Peters signed the instrument in their
presence but before the arrival of the
intended witnesses. However, an affidavit
submitted to the court by Mary Elizabeth Gall
on July 29, 1985, alleges that Mary Elizabeth
Gall was present while Conrad Peters signed
his will, and that she actually observed him as
he executed the document. Plaintiff's only
explanation for this discrepancy is that the
affidavit
was
executed
approximately
eighteen months after the ceremony at the
hospital. The State, however, does not argue
that the contradictory versions raise the
possibility of fraud with respect to Conrad
Peters' will.

When those two employees, Mary
Elizabeth Gall and Kristen Spock, arrived at
the hospital, Sophia Gall reviewed the will
briefly with the testator, who, in the presence
of the two women, again indicated his
approval, and acknowledged his signature.
Ms. Gall then signed the will as a notary, but
neither of the two intended witnesses placed
her signature on the will. Ms. Gall folded the
will and handed it to Mrs. Peters. Conrad
Peters died fifteen months later, on March 28,
1985. At the time of his death the will was still
not signed by either of the witnesses.

The trial court found that the proffered
instrument "was properly executed" because
it was signed by the testator in the presence of
two individuals, who were in his presence and
that of each other. It further found that in
such circumstances, the notary could be
considered a subscribing witness and the
probate action handled just as if one of two

At the Probate Court proceeding, Ms.
Gall testified as to why the two intended
witnesses never signed the will:
-2-
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and should therefore be upheld.
N.J.Super. at 311-12, 509 A.2d 797.

witnesses had died and the instrument were
being proved by the testimony of the one
surviving witness. According to the court, the
failure of the intended witnesses to subscribe
the instrument could be ignored as a mere
"quirk," which should not be allowed to
frustrate the obvious testamentary intent of
the decedent. Where, as here, the alternative
would be an escheat to the State, the trial
court found that it had "equitable powers"
[526 A.2d 1008] to avoid what it perceived as
a miscarriage of justice. Accordingly, the
court ordered that

210

II.
The operative statute governing the
validity of the execution of a will is N.J.S.A.
3B:3-2. The statute prescribes the formalities
necessary for the proper execution of a will. It
requires (1) that the will be in writing and (2)
that it be signed by the testator (or by
someone in his presence and at his direction).
It also requires that a will be signed by at least
two persons who witnessed either (a) the
signing or (b) the testator's acknowledgement
of his signature or of the will.

Page 269
the second witness, also present at the
December 30, 1983, execution ceremony, be
permitted to sign the document. Pursuant to
this order, Skrok commenced an action in the
Surrogate's Court, seeking to have the
proffered will, now bearing the additional
signature of a witness, admitted to probate in
common form. Letters Testamentary were
issued to Skrok.

The narrow issue in this case is whether
the statute authorizes a person who has
witnessed the testator's execution or
Page 270
acknowledgement of the will to sign the will
as a witness after the testator has died; the
broader issue is whether the statute places
any limits on how long after the testator's
execution or acknowledgement of the will a
witness may affix his or her signature. These
questions are necessarily determined by what
the Legislature intended by the formalities
that are prescribed in N.J.S.A. 3B:3-2, and by
the extent to which the Legislature intended
that these formalities be strictly followed.

As noted, the Appellate Division reversed
the trial court and remanded the case for
entry of judgment dismissing the action. In re
Estate of Peters, supra, 210 N.J.Super. at 295,
509 A.2d 797. The court held that the Probate
Court was without power to cure a will's
failure to comply with the statutory
formalities; that New Jersey case law
indicated that literal compliance with the
wills statute was required in order for a will to
be valid; and that, in any event, the evidence
in this case, which contained significant
contradictions and an inadequate explanation
for the failure to obtain the witnesses'
signatures, did not support application of a
"substantial compliance" rule to uphold the
will. One judge dissented, taking the position
that there was nothing in the statute
invalidating
post-death
signatures
by
attesting witnesses. Furthermore, according
to the dissent, the execution of the will
undertaken in this case was in substantial
compliance with the statutory requirement,

A.
Wills are solely the creatures of positive
law. "The right to make a will ... is derived
from the statute." A. Clapp, 5 New Jersey
Practice, Wills and Administration § 41, at 173
(3d ed. 1982). As was stated by this Court in
United States v. Kingsley, 41 N.J. 75, 79, 194
A.2d 735 (1963):
The right of a citizen to dispose of his
property by will has always been deemed a
legislative creation. The state may regulate
the manner and terms upon which his
-3-
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property, both real and personal, within its
jurisdiction may be transmitted by will or by
inheritance. It may prescribe who shall take,
and who shall not be capable of taking, the
property. And the privilege of transmission of
property by will or by intestacy may be made
subject to such terms as in the judgment of
the state will serve the public good.

Code's approach was not to encourage courts
to abandon their strict construction of the
formalities prescribed, but rather to reduce
the number and refine the scope of those
formalities so that, if strict construction were
employed, "inequities" in individual cases
would occur less frequently and would be
justified by the importance of the interests
protected by the formal requirements that
were retained. See Love, "Imperfect Gifts as
Declarations of Trust: An Unapologetic
Anomaly," 67 Ky.L.J. 309, 329-31 (1978-79)
("The bare-bones formalities that remain [in
the UPC] for a valid witnessed will are those
that most laymen would associate with a
will"). Thus, the General Comment to Part
Five of the Code states:

Historically, courts have held that, as
statutory creations, wills must adhere to the
requirements prescribed by the statute.
Failure to comply with the statutory
requirements has long resulted in a will being
declared invalid, no matter how accurately
the document may have reflected the wishes
of the testator. See Murray v. Lewis, 94
N.J.Eq. 681, 684, 121 A. 525 (Ch.Div.1923).

If the will is to be restored to its role as
the major instrument for disposition of
wealth at death, its execution must be kept
simple. The basic intent of these sections is to
validate the will whenever possible. To this
end, ... formalities for a written and attested
will are kept to a minimum....

This policy of construing the wills
statute's formalities strictly came to be
criticized for producing inequitable results
and [526 A.2d 1009] for encouraging, in
effect, the circumvention of the wills statutes
through such means as conveyances in joint
tenancy, revocable trusts, tentative or
"Totten" trusts, and cash value life insurance
policies.
See
Langbein,
"Substantial
Compliance With the Wills Acts," 88
Harv.L.Rev. 489, 503-09 (1975) ("the
flexibility and comparative informality of the
will substitutes

A second approach to reform was
proposed in 1975 by Professor John Langbein,
in "Substantial Compliance With the Wills
Act," supra, 88 Harv.L.Rev. 489. According to
Professor Langbein, "[t]he finding of a formal
defect should lead not to automatic invalidity,
but to a further inquiry: does the
noncomplying
document
express
the
decedent's testamentary intent, and does its
form sufficiently approximate Wills Act
formality to enable the court to conclude that
it serves the purposes of the Wills Act?" Id.
Thus, while addressing the same ills, the
Uniform Probate Code and the substantial
compliance doctrine endorse different
remedies; the Uniform Probate Code reduces

Page 271
... is making the rule of literal compliance
with Wills Act formalities ever more
incongruous and indefensible"); see also
Langbein, "The Nonprobate Revolution and
the Future of the Law of Succession," 97
Harv.L.Rev. 1108 (1984) (describing will
substitutes). The perception of inequitable
results, coupled with the decline of wills,
relative to other instruments, as means of
devising property after death, led the
National Conference of Commissioners of
Uniform State Laws and the American Bar
Association, in August 1969, to propose
adoption of the Uniform Probate Code. The

Page 272
the number and refines the scope of
formalities,
whereas
the
"substantial
compliance" approach relaxes the extent to
which whatever formalities exist must be
-4-
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complying with the formalities that are
prescribed for witnesses. 3 Thus, as to the
witnessing prescription, the current statute,
N.J.S.A. 3B:3-2, no longer requires the
witnesses to sign the will in the presence of
the testator and in the presence of each other.
A. Clapp, 5 N.J. Practice, supra, § 50, at 193.
The Official Comment to the companion
provision of the Uniform Probate Code
explains the policy reform:

honored. One approach addresses the
formalities themselves; the other addresses
the formalism with which they are construed.
As Professor Langbein put it,
[w]hereas the argument [for substantial
compliance] is for a rule of reduced formalism
in enforcing whatever formalities the Wills
Act requires, the UPC approach is to reduce
the number of required formalities. Although
both techniques work generally in the same
direction, they will produce different results
in many cases if the UPC's "minimal
formalities" are to be enforced with the same
literalism as before. [Id. at 512.]

The formalities for execution of a witnessed
will have been reduced to a minimum....
There is no requirement that the testator
publish the document as his will, or that he
request the witnesses to sign, or that the
witnesses sign in the presence of the testator
or of each other.... The intent is to validate
wills which meet the minimal formalities of
the statute.

This state's former statute, N.J.S.A. 3A:32 (repealed), was rife with the formal
encrustations that had inspired the proposals
for reform. 2 It required that the testator sign
his will (or acknowledge his signature) before
two witnesses, both of whom were required to
be present at the same time; that he declare
the document to be his will; and that the
witnesses subscribe the will in the presence of
the testator. [526 A.2d 1010] See In re Hale's
Will, 21 N.J. 284, 295-97, 121 A.2d 511 (1956).
The Legislature responded to the infirmities
of the statute by enacting the Probate Reform
Act of 1978, L. 1977, c. 412 (effective
September 1, 1978), the current statute.

[Comment, § 2-502, Uniform Probate Code.]
Plaintiff argues that the repeal of N.J.S.A.
3A:3-2 and the elimination of the
requirement that the witness sign in the
presence of the testator indicate that the
Legislature intended that a witness could sign
a will as a subscribing witness at any time
after the testator has signed or acknowledged
the will, even after the testator's death.
Plaintiff points to the lack of any other
restrictions in the statute relating to when
witnesses may sign a will. Plaintiff thus
argues that the procedure employed here was
within the contemplation of the statute. In the
alternative, plaintiff argues that, in the
absence of any allegation of fraud, the will
should be validated as in substantial
compliance with the statute. We treat first the
argument that the procedure involved here-allowing the witness to sign

The current statute, a variant of the
Uniform Probate Code, constitutes a
significant statutory change from its
predecessor with respect to how a will must
be witnessed. See, e.g., Estate of
Cunningham, 198 N.J.Super. 484, 487, 487
A.2d 777 (Law Div.1984); Matter of
Fernandez' Estate, 173 N.J.Super. 240, 245,
413 A.2d 998 (Law Div.1980). In accordance
with the Uniform Probate Code, the thrust of
the change is to reduce the number of
formalities

Page 274
the will some eighteen months after the will
was witnessed, where the testator had died
with the will unsigned by witnesses some

Page 273
entailed in the witnessing of the execution of
a will and, in doing so, to ease the difficulty of
-5-
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fifteen months after the will was witnessed-complies with the statute.

Page 275
requirement. The witness' signature has
significance as an evidentiary requirement or
probative
element,
serving
both
to
demonstrate and to confirm the fulfillment of
the observatory function by the witnesses.
There is nothing, therefore, to suggest that in
retaining the requirement that a will's
execution be witnessed, the Legislature meant
to imply that either witnessing function is
dispensable. The statutory policy to reduce
the required formalities to a minimum should
not, in our view, be construed to sanction
relaxation of the formalities the statute
retained.

B.
It cannot be overemphasized that the
Legislature, in reforming the Wills statute,
did not dispense with the requirement that
the execution of a will be witnessed. Indeed, it
is arguable that as the number of formalities
have been reduced, those retained by the
Legislature have assumed even greater
importance, and demand at least the degree
of scrupulous adherence required under the
former statute.
It is generally acknowledged that
witnesses serve two functions, which can be
characterized
as
"observatory"
and
"signatory." A. Clapp, 5 N.J. Practice, supra, §
50 at 192. The current statute, N.J.S.A. 3B:32, clearly requires the fulfillment of both
functions; a testamentary writing proffered as
a will, in the statute's terms, "shall be signed
by at least two persons each of whom
witnesses either the signing or the testator's
acknowledgement of the signature or of the
will." Id. (emphasis added).

Resolution of the issue of when the
witnesses must sign the will in relation to
their observations of the execution of the will
by the testator follows from the purpose of
the requirement that the will be signed.
Because, as noted, the signatory function
serves an evidentiary purpose, the signatures
of the witnesses would lose probative worth
and tend to fail of this purpose if the
witnesses were permitted to sign at a time
remote from their required observations as
witnesses.
Consequently,
because
the
witnessing requirement of the statute consists
of the dual acts of observation and signature,
it is sensible to infer that both acts should
occur either contemporaneously with or in
close succession to one another.

[526 A.2d 1011] The observatory function
consists of the actual witnessing--the direct
and purposeful observation--of the testator's
signature to or acknowledgement of the will.
It entails more than physical presence or a
casual or general awareness of the will's
execution by the testator; the witnessing of a
will is a concomitant condition and an
integral part of the execution of the will.

We are thus satisfied that it would be
unreasonable to construe the statute as
placing no time limit on the requirement of
obtaining two witnesses' signatures. By
implication, the statute requires that the
signatures of witnesses be affixed to a will
within a reasonable period of time from the
execution of the will.

The signatory function consists of the
signing of the will by the persons who were
witnesses. The signatory function may not
have the same substantive significance as the
observatory function, but it is not simply a
ministerial or precatory requirement. While
perhaps complementary to the observatory
function, it is nonetheless a necessary
element of the witnessing

This reading of N.J.S.A. 3B:3-2 to require
subscription within a reasonable time from
observation is buttressed by a consideration
of other statutory provisions. The Legislature
clearly required that a witness actually
-6-
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under the reformed statute: the purpose of
execution formalities is to "forestall[ ] fraud
by the living upon the dead [and to]
discourage imposition on the unwary...." See
also In re Taylor's Estate, 28 N.J.Super. 220,
225-26, 100 A.2d 346 (App.Div.1953)
(statute's execution requirements intended to
"forestall frauds by the living upon the
dead"); Murray v. Lewis, supra, 94 N.J.Eq. at
684-85, 121 A. 525 (equity may not be
invoked to cure a defect in execution); 2 W.
Bowe & D. Parker, Page on the Law of Wills

observe directly and in his or her presence the
testator's
signing
of
the
will
or
acknowledgement that the will bears the
witness's signature. If, indeed, the will is to be
"self-proving," that is, susceptible of
Page 276
being validated solely by the signed
acknowledgement of the witnesses, the will
must be signed by the witness in the presence
of the testator either at the time the testator
executed the will, N.J.S.A. 3B:3-4, or
subsequent to the execution of the will,
N.J.S.A. 3B:3-5. If a will cannot be "selfproving," then at the very least N.J.S.A. 3B:32 requires that the witness himself sign the
will intending that the signature be that of a
witness to the testator's signing or
acknowledgement, and that the witness'
signature be affixed to the will within a
reasonable period of time following the
testator's execution or acknowledgement of
the will. In other words, since the witnessing
of the will still constitutes a part of the formal
ceremony entailed in the will's proper
execution, it follows that the signing of the
will by the witnesses must be within a
reasonable period of time of the signing or
acknowledgement of the will by the testator.
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§ 19.4, at 66 (rev. ed. 1960) (purpose of wills
statute is to prevent "fraud, perjury, mistake
and the chance of one instrument being
substituted for another").
In Matter of Estate of Cosman, 193
N.J.Super. 664, 475 A.2d 659 (App.Div.1984),
the court was requested to enforce on
equitable grounds an oral contract to make a
will, despite the contract's failure to comply
with N.J.S.A. 3B:1-4 (adapted from Uniform
Probate Code § 2-701). The court noted the
general rule that when a statute is clear on its
face, it must be enforced by the courts "as
written and not according to some
unexpressed intention." Id. at 671, 475 A.2d
659 (quoting Dacunzo v. Edgye, 19 N.J. 443,
117 A.2d 508 (1955)). It therefore held:

The requirement of subscription within a
reasonable time follows also from the
consistent policy of this state that execution
formalities are substantive requirements,
and, therefore, that execution defects are
substantive. See Watkins v. Watkins, 82
N.J.Eq. 483, 485, 89 A. 253 (Ch.Div.1913).
Because the purpose of execution formalities
is to prevent fraud and undue influence, they
have consistently been held by our courts to
be substantive requirements. The fact that the
Legislature has reduced the number of
execution formalities required[526 A.2d 1012]
does not diminish the significance of the
formalities it retained; if anything, in our
view, their significance is heightened. What
this Court stated in In re Hale's Will, supra,
21 N.J. at 297, 121 A.2d 511, is no less true

The principles of equitable fraud ... urged by
respondent are unavailing in the face of the
unequivocal legislative declaration. Were we
to enforce such principles we would nullify
the clear purpose of the statute.... The
resulting inequities were not occasioned by
the law but by their failure to adhere to it. [In
re Estate of Cosman, supra, 193 N.J.Super. at
670-71, 475 A.2d 659.]
The principle that the reform of the wills
statute does not entail the abandonment of
the settled mode of construction of wills is
similarly reflected in our recent opinion,
Matter of Alleged Will of Smith, 108 N.J. 257,
-7-
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and that permitting witnesses to sign after the
testator's death "would erode the efficacy of
[this] safeguard...." Thus, "[the witnesses']
signatures are the last acts in the ceremony
required by the statute. By its terms, the
statute requires a witness to sign." See also
Matter of Estate of Mikeska, 140 Mich.App.
116, 362 N.W.2d 906, 910 (1985) [526 A.2d
1013] ("We agree with the holding in Flicker,
as well as with the rationale"); Rogers v.
Rogers, 71 Or.App. 133, 691 P.2d 114 (1984) (a
will, as an ambulatory instrument, takes
effect at the time of the testator's death;
failure to comply with the formalities of
execution by the time the testator has died
results in an invalid will).

528 A.2d 918 (1987), in which we ruled that
the statutory provision authorizing the
validation of holographic wills required a
clear expression of testamentary intent.
Justice Pollock observed:
Although the statute does not allude to it,
testamentary intent has always been a
prerequisite to admission of an instrument to
probate.... Although the Wills Act recognizes
holographic wills as valid, whether witnessed
or not, nothing suggests that the Legislature
intended to eliminate testamentary intent ...
for a holographic ... will. [Id. at 262, 528 A.2d
918 at 920-921 (citations omitted).]
As the Appellate Division in this case
pointed out, while the new statute reduces the
number and extent of the formalities
required, its continued prophylactic purpose
to prevent fraud indicates that the remaining
formal requirements may not be ignored on
equitable grounds. In re Estate of Peters,
supra, 210 N.J.Super. at 306, 509 A.2d 797.

In this case, the Appellate Division
declined to adopt a bright-line rule under
N.J.S.A.
3B:3-2
requiring
witnesses'
signatures before the death of the testator. It
expressly left open the question raised by In
re Leo's Will, 12 Fla.Supp. 61 (Fla.Dade
Co.Cir.Ct.1958), concerning the validity of a
will where a testator has died moments after
execution, but before the witnesses have had
an opportunity to sign. In re Estate of Peters,
supra, 210 N.J.Super. at 305, 509 A.2d 797.
We endorse this conclusion. There may
indeed be cases in which the affixation of
witnesses' signatures after the testator's death
would be reasonable, particularly if the
witnesses were somehow precluded from
signing before the testator died. This case,
however, does

Given our conclusion that the witnesses
must sign within a reasonable time from
observation, the question is whether the
Page 278
time period involved here--in which the
testator died with the will still unsigned by
witnesses fifteen months after the will was
witnessed--is reasonable. Two factors in this
case
affect
our
determination
of
reasonableness: (1) the fact that the witness
signed after the testator's death; and (2) the
fact that some eighteen months passed
between the observatory and signatory
functions of the witness. While there have
been no New Jersey cases addressing the
issue of whether a witness may sign a will
after the testator's death, the problem has
been treated in other jurisdictions. In In re
Estate of Flicker, 215 Neb. 495, 339 N.W.2d
914, 915 (1983), the Nebraska Supreme Court
observed that the purpose of the witnessing
requirement is to prevent fraud or mistake,

Page 279
not present such a situation. Even if one
accepts the testimony that the emotional
trauma of the moment prevented the
witnesses from signing the will while the
testator was hospitalized, there is simply no
adequate explanation of the failure to have
obtained their signatures in the extended
fifteen-month interval prior to his death. If
the Legislature's retention of the signing
requirement is to be at all effectual, signing
must occur within a reasonable time of
-8-
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may be received to demonstrate that the
function of the formality has still been met....
The problem is that wills are unlike the world
of contract where the demands of business
often necessitate informality.... Wills are
more often made without such demands of
time pressure. The testator has every
opportunity to comply with formality
requirements....

observation to assure that the signature
attests to what was actually observed, and not
to what is vaguely remembered. While this
requirement does not necessarily entail
subscription prior to the testator's death, the
interval here between the observation and the
testator's death was simply too long for
subscription after death to have been
reasonably within the contemplation of the
statute.

A second problem is the ambiguity of
"substantial compliance." ... Does it mean that
some formalities are more important than
others and that substantial compliance
involves completion of only the important
formalities?

C.
Plaintiff argues in the alternative,
however, that even if compliance with
execution formalities was defective, this Court
should validate the will in the absence of any
allegation of fraud because it was in
"substantial compliance" with the statute.
Thus, given the historical trend toward
liberalization of the wills statute described
above, and the policy favoring validation of
wills that "meet the minimal formalities of the
statute," the ultimate question raised by this
case is how courts should construe wills that
fail to satisfy even the "minimal formalities"
retained in the statute.

[Nelson and Starck, "Formalities and
Formalism: A Critical Look at the Execution
of Wills," 6 Pepperdine L.Rev. 331, 355
(1979).]
[526 A.2d 1014]
Page 280
In addition, the doctrine's reliability has been
questioned because of its emphasis upon
evidence of testamentary intention and the
recollection of distant, indistinct events.
Irmiston, "Formalities and Wills: A Plea for
Caution," American/Australian/New Zealand
Law: Parallels and Contrasts, A.B.A., 72, 74
(1980). This has led to rejection of the
doctrine in some states, where it has been
found to "lead to confusion and uncertainty."
Hopkins v. Hopkins, 708 S.W.2d 31, 32
(Tex.Ct.App.1986).

As Professor Langbein has explained,
"[t]he substantial compliance doctrine would
permit defective compliance with ...
ceremonials to be evaluated purposively. It
would permit the proponents to prove that in
the circumstances of the case the testator
executed the will with finality and that the
execution
is
adequately
evidenced
notwithstanding the defect." Langbein,
"Substantial Compliance with the Wills Act,"
supra, 88 Harv.L.Rev. at 521. The doctrine
has been criticized, however, because it
reduces predictability of wills:

The Appellate Division correctly noted
that the New Jersey courts have generally
rejected a rule of substantial compliance. In
re Estate of Peters, supra, 210 N.J.Super. at
307, 509 A.2d 797. In In re Hale's Will, supra,
21 N.J. at 295, 121 A.2d 511, this Court stated
that "although on at least one occasion in this
state it has been suggested that substantial
compliance ... is all that should be required,
our more authoritative appellate tribunals

The argument in favor of the
implementation of the substantial compliance
doctrine is that, while it lacks the
predictability of the U.P.C., it does insist upon
a higher degree of formality yet with the
understanding that where the failure to
comply with any formality is shown, proof
-9-
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have been averse to the adoption of any such
view...." Our courts have thus acknowledged
the important policy interest advanced by a
rule of strict compliance. In In re Taylor's
Estate, 28 N.J.Super. 220, 225, 100 A.2d 346
(App.Div.1953), where the issue was whether
the witnesses actually saw the testator
execute a will, the court declined to follow the
substantial compliance approach. In In re
Johnson's Will, 115 N.J.Eq. 249, 253-54, 171
A. 307 (Prerog.Ct.1934), the court denied
probate to a will on defective publication

Court to take this process of liberalization a
step further by holding that, in the absence of
fraud, even defective compliance with the
remaining formalities may be sufficient.
To do so on the facts of this case would,
in our view, effectively vitiate the statutory
requirement that witnesses sign the will. 4 We
continue to believe that, as a general
proposition, strict, if not literal, adherence to
statutory requirements is required in order to
validate a will, and that the statutory
requirements must be satisfied regardless of
the possibility of
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grounds, despite its recognition that the
document was clearly intended to be the
testator's will. The court stated:
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fraud in any particular case. Cf. Matter of Will
of Smith, supra, 108 N.J. at 261, 265-266, 528
A.2d 918 ("we reach our conclusion [that an
alleged holographic will was invalid because
there was no proof of the required
testamentary intent] notwithstanding the
concession ... that the document complies
with the formal requirements for a
holographic will ... and that it represents the
decedent's intentions for the disposition of
her estate"). The doctrine of [526 A.2d 1015]
strict adherence to statutory requirements
follows from the status of wills as creatures of
statutory law, and from the statutory purpose
to prevent fraud upon the estate of the
deceased:

It is said that such a construction of the
demands of the statute as this is harsh and
may work an injustice. The answer is that the
statute expresses the legislative requirement
for a valid will, and until that body sees fit to
change it, the courts are not at liberty to do
so.
Id. at 244, 171 A. 307; see also In re
Baker's Will, 68 N.J.Super. 574, 588, 173 A.2d
422 (App.Div.1961) ("the solemn function of
witnessing a will ... must be performed with
strict adherence to the statutory formalities");
Murray v. Lewis, supra, 94 N.J.Eq. at 684, 121
A. 525 ("A writing may express clearly the
wish or intention of a decedent, but if the
statutory formalities have not been followed,
it is not a valid will").

If the testator has not complied with the
statutes which regulate the execution of the
will, his intention to pass his property by will
has no legal effect; and it will be ignored by
the courts. On the other hand, a will is valid,
as far as execution is concerned, if it complies
with statute, although the courts may feel that
the legislature would have acted more wisely
in requiring other formalities....

It is undeniable that in liberalizing
execution formalities in accordance with the
Uniform Probate Code, the Legislature was
responding to the perceived inequities
resulting from strict construction of the
former statute. The Legislature's response, as
we have seen, was to reduce the number of
formalities with which compliance is
required, not necessarily to relax the extent to
which the remaining "minimal formalities"
must be honored; plaintiff now asks this

The purpose of these statutes is to make
it certain that testator has a definite and
complete intention to pass his property, and
to prevent as far as possible, fraud, perjury,
-10-
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mistake and the chance of one instrument
being substituted for another.

witnesses' signatures may be obtained within
a reasonable period after the will is executed.
We agree; compliance in such cases need not
necessarily be considered defective. We
further concur in the Appellate Division's
conclusion that a fifteen-month interval,
without any extenuating circumstance, is too
long to be reasonable, and may not be
salvaged by resort to the doctrine of
"substantial compliance."

[2 Bowe-Parker, Page on Wills, § 19.4, pp. 6366 (1960).]
Courts have recognized, moreover, that
"[t]he fact that there is no fraud, or even a
suggestion or intimation of it, will not justify
the courts in departing from the statutory
requirements, even to bring about justice in
the particular instance, since any material
relaxation of the statutory or codal rule will
open up a fruitful field for fraud, substitution,
and imposition." Succession of Roussel, 373
So.2d 155, 157 (La.1979). Compare In re
Petkos' Will, 54 N.J.Super. 118, 120-25, 148
A.2d 320 (App.Div.), certif. denied, 30 N.J.
150, 152 A.2d 170 (1959) (testator's
publication accepted where the testator's
lawyer announced, in testator's presence, that
the document was the testator's will) with
Ludlow v. Ludlow, 35 N.J.Eq. 480, 489
(Prerog.Ct.1882), aff'd, 36 N.J.Eq. 597 (E. &
A.1883) (substantial compliance doctrine
cannot validate a will where there was no
evidence of publication). To adopt the
doctrine of substantial compliance on the
facts of this case would unsettle the probate
process and undermine the reform enacted by
the Legislature.

Accordingly, for the reasons stated, the
judgment below is affirmed.
For affirmance--Chief Justice WILENTZ
and
Justices
CLIFFORD,
HANDLER,
POLLOCK, O'HERN, GARIBALDI and
STEIN--7.
For reversal--None.
--------------1 N.J.S.A. 3B:5-1 provides that "[a]ny person
who fails to survive the decedent by 120 hours
is deemed to have predeceased the decedent
for purposes of intestate succession, and the
decedent's heirs are determined accordingly."
Under this statute, had Conrad Peters died six
hours earlier, he would have been deemed to
have predeceased his wife for purposes of the
distribution of her estate, and her property
would have passed by intestacy to her son.
See In re Estate of Peters, supra, 210
N.J.Super. at 309-10, 509 A.2d 797
(dissenting opinion). However, as is pointed
out in respondent's brief, the statute does not
cover the disposition of jointly-held property,
nor does it affect the property owned solely by
Conrad Peters. Therefore, as respondent
argues, operation of N.J.S.A. 3B:5-1 would
not have saved Conrad Peters' estate from
escheat, because it would have applied only to
Marie Peters' sole property, which, at her
death, constituted three bank accounts with
an aggregate balance of $1,900.00. On
August 16, 1985, the Surrogate ordered
distributions of Marie Peters' estate as an
intestate estate, which consisted of the three

Page 283
IV.
The prophylactic purpose of preventing
fraud would be substantially undermined if
"witnesses" to a will that contained no
witnessing signatures could testify to their
presence at execution, no matter how much
time had elapsed between execution and the
affixing of their signatures. As the Appellate
Division pointed out, such an approach would
have the effect of eliminating the signing
requirement in its entirety. By acknowledging
that there may be some cases where postexecution signatures may not be barred, the
Appellate Division opinion indicates that
-11-
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bank accounts. Plaintiff is objecting to the
denial of probate of the will of Conrad Peters.
2 The Statement to Senate Bill No. 902, a
precursor of the Reform Act, observed that
"the statutes in New Jersey [presently]
require great formalities in the execution of a
will and often result in home-drawn wills
being refused probate merely because some
formality was not followed, or if followed,
cannot be proved." See State of New Jersey,
Division of Law Revision, Legislative Services
Agency, 1972-73 Legislation from the
Proposed Uniform Probate Code, at 13 (1973).
3 Comments prepared by Legislative Services
for use by the Senate Judiciary Committee at
public hearings explained that enactment of
the relevant Uniform Probate Code provision
would eliminate the requirement that both
witnesses to the making or acknowledgement
of a will be present at the same time and
would substitute a requirement that the will
need be merely signed by two witnesses, each
of whom witnessed either the signing or the
testator's acknowledgement of the signature
on the will. The Assembly Committee
Statement to the Act also indicates that
"Section 4 [now N.J.S.A. 3B:3-2] relaxes the
formalities required in the execution of a will
so that the testator and both witnesses need
not be present at the same time."
4 We are unwilling to foreclose consideration
of the substantial compliance doctrine in a
case where there is no question of fraud, and
where, unlike this case, there has been a clear
attempt to comply with a statutory formality
but compliance is deficient. In this case,
however,
the
statutory
formalities
contemplate at a minimum witnessing by two
persons; the treatment of a notary's signature
as that of a witness does not compensate for
the absence of the signature of a second
witness.

-12-

41

! (520) 622-0400

" *emingandcurti@gmail.com

$ % &

! (520) 622-0400

ABOUT US
EVENTS

FAQS
REVIEWS

$ % &

PRACTICE AREAS

NEWSLETTER

PODCASTS

CONTACT US #
'

Signing Safeguards for Your Documents
Mar

29
2020

Suppose you need to sign a new will, trust and powers of attorney. It’s important
that you get this project completed in the midst of the current national health
crisis. But what signing safeguards should you look for, in order to help protect
your safety?
At Fleming & Curti, PLC, we share your concern over the possibility of inadvertent
transmission of infectious agents. We are working hard to get your documents
signed quickly, e!ciently — and safely.

Signing choices for you to consider
For most of the documents making up your estate plan, you will need a notary and
two witnesses to watch you sign — or to hear you tell them that you have signed.

Reprinted with author's permission.
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You may be comfortable with the relatively low risk inherent in coming to our o!ce
for the signing. But even if you are comfortable with that option, we have
implemented several signing safeguards to help protect you. And we will let you
choose to be even more cautious if you prefer.
We do wipe down surfaces in our front o!ce and conference rooms before and
after each visit. But if you are concerned about taking even that level of risk, we
have other options. We are happy to arrange for a “drive-by” signing — we won’t
even make you get out of your car. Or you can sit outdoors and have the witnesses
and notary stand an appropriate distance away while you sign.
Are you too concerned to even leave your home? No problem; we can come to you.
We ordinarily charge a "at home-visit fee of $250 to bring the witnesses and notary
to you. For April and May, we will reduce that charge to $100. And once there, we
can either conduct the signing in your kitchen or living room, OR do the whole
thing on your patio or other outside location. That way, you don’t leave your home
and no one else comes inside.

Some signing safeguards we will use in every case
Regardless of how or where we handle the signing, we will take a few protective
steps. As noted above, we wipe down every surface you might come in touch with,
using either a bleach-based or an alcohol solution. All of our sta# will wear gloves
for the signing ceremony, and only the one sta# member supervising the signing
will actually handle the documents.
In some cases we will even print the documents at least 72 hours in advance, and
arrange things so that no one handles the documents before you sign. Witnesses
will remain at a safe distance, and may actually sign later, back in the o!ce. Their
signing may take place as much as 72 hours after you sign; Arizona law permits a
later signing by witnesses and notary.
We have long provided a new pen to each client signing a document. That helps
minimize your contact with anything touched by anyone in the o!ce. Our pens
come in separate sleeves so no one will have touched them in advance. And we
can deliver the signed original documents to you three days (or more) later, so that
you won’t have to worry about who might have handled documents during
scanning, copying and collation.

Can’t we just go virtual?
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Can’t we just go virtual?
You might wonder why we can’t just conduct virtual signings, or do everything
online. That’s because Arizona law doesn’t (yet) allow every document to be signed
remotely and electronically.
Arizona did adopt a new “digital will” law two years ago. The new law — just the
third in the country — took e#ect last summer. But it still requires the two
witnesses to be physically present when a will is signed. So it doesn’t really help
reduce the number of people involved in a will signing.
Signing trusts and powers of attorney might be a little bit easier to handle
electronically. But because there is such signi$cant confusion about Arizona’s law
we are reluctant to run the risk that your documents might not be e#ective.
Could we just mail (or deliver) the documents to you? Twenty-four to seventy-two
hours later you could open the envelope and have family and/or caregivers sign as
witnesses? In theory, yes — but Arizona law has a set of complicated and
contradictory requirements about who can witness the various documents.
To complete a set of estate planning documents, we’d have to $nd two witnesses
who aren’t related to you, don’t receive anything from your will, and aren’t involved
in your medical care. And then we’d need a notary, too. In other words, three
people from our o!ce. And we’re right back where we started.
We know you’re concerned about safety. We are, too — our signing safeguards are
intended to protect our sta# just as much as we protect you. Please don’t put o#
signing your wills, trust and powers of attorney out of concern for exposure. Let us
help you get the signing of these important documents completed safely.
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County Surrogate Information During Covid-19 Pandemic
County
Atlantic

Bergen

County
Surrogate
James Curcio

Michael R.
Dressler

Website
https://www.atlanticcounty.org/surrogate/

https://bergencountysurrogate.
com/

Email

Hours of
Operation (M-F)

pio@atlanticcounty.org

8:30 a.m.- 4:30 p.m.
(Mays Landing)

bersurr@co.bergen.
nj.us

8:30 a.m. - 4:30 p.m.

Open to the
Public

Additional Information

In person visits
suspended
until further
notice

For emergency assistance, call Surrogate James
Curcio at (609) 705-2572.

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:

The Atlantic City office is temporarily closed.
All services provided by the Atlantic County
Surrogate's Court are available at:
5911 Main St.
Mays Landing NJ
Phone: (609) 645-5800

To contact Surrogate Michael Dressler:
bersurr@co.bergen.nj.us
To contact the Correspondence Division:
bersurrcorrespondence@co.bergen.nj.us
To contact the Probate Clerks:
bersurrprobate@co.bergen.nj.us
To contact the Court Division:
bersurrcourt@co.bergen.nj.us
To contact our Records Room:
bersurrrecords@co.bergen.nj.us
To contact the Finance Division:
bersurrfinance@co.bergen.nj.us
To contact the Letters Division:
bersurrletters@co.bergen.nj.us
Phone: (201) 336-6700
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Burlington

Mary Ann C.
O'Brien

http://www.co.burlington.nj.us
/538/Surrogate

surrogates@co.burli
ngton.nj.us

8:00 a.m. - 4:30 p.m.

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
Phone: (609) 265-5005
Fax: (609) 261-4511
Mail:
50 Rancocas Road, 1st Floor
P.O. Box 6000
Mount Holly, NJ 08060
Emergency situations will be handled on a caseby-case basis.

Camden

Deputy
Surrogate,
Cheryl Nidorf
Austin

https://www.camdencounty.co
m/service/surrogate-court/

Cheryl.Austin@cam
dencounty.com

8:30 a.m. - 4:30 p.m.

In person visits
suspended
until further
notice

During the closure through March 31, 2020, the
Camden County Surrogate’s Court will be
accepting only EMERGENT matters concerning
guardianship applications via email to Deputy
Surrogate, Cheryl Nidorf Austin
Cheryl.Austin@camdencounty.com.
Phone: (856) 225-7282

Cape May

Dean
Marcolongo

http://www.capemaycountynj.
gov/545/Surrogate

surrogate@co.capemay.nj.us,
Dean.Marcolongo@
co.cape-may.nj.us

Cumberland

Douglas M.
Rainear

http://www.co.cumberland.nj.
us/countysurrogate

douglasra@co.cumb
erland.nj.us

8:30 a.m. - 4:30 p.m.
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Open for in
person visits,
call to confirm

Please use the following to contact the
Surrogate’s Office:
Phone: (609) 463-6666
Fax: (609) 463-6454
Mail:
9 N. Main Street
Cape May Court House, NJ 08210

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
Court House
60 W. Broad Street, Suite A111
Bridgeton, NJ 08302
Phone: (856) 453-4800
Fax: (856) 451-7356
Probate:
mairaro@co.cumberland.nj.us (856) 453-4805
almari@co.cumberland.nj.us (856) 453-4803
Court filings:
shawnpl@co.cumberland.nj.us (856) 453-4804
Minor or Atty. Accounts:
rebeccagu@co.cumberland.nj.us (856) 453-4806

Essex

Alturrick
Kenney

https://essexsurrogate.com/

Gloucester

Giuseppe
Chila

http://www.gloucestercountynj
.gov/depts/s/surrogate/default.
asp

Hudson

Tilo E. Rivas

https://www.hudsonsurrogate.
org/

info
@surrogate.essexco
untynj.org

HCSURROGATE@
HCNJ.US

8:30 a.m. – 1:00 p.m.

Open for in
person visits,
call to confirm

Please use the following to contact the
Surrogate’s Office:
Phone: (973) 621-4901
Fax: (973) 621-2647

8:00 a.m. – 4:30 p.m.

Open for in
person visits,
call to confirm

Please use the following to contact the
Surrogate’s Office:
Phone: (856) 853-3282

8:30 a.m. - 4:30 p.m.

In person visits
suspended
until further
notice

All emergent matters must be emailed to Paul
Morales II, Esq., Special Deputy Surrogate, at
rmorales@hcnj.us
Please use the following to contact the
Surrogate’s Office:
Phone: (201) 795-6378
Fax: (201) 795-5488
Email: hcsurrogate@hcnj.us
Mail:
Hudson County Surrogate
583 Newark Avenue, 1st Floor
Jersey City, NJ 07306

Hunterdon

Susan J.
Hoffman

https://www.co.hunterdon.nj.u
s/depts/surrog/message.htm

surrogate@co.hunte
rdon.nj.us

7:45 a.m. - 5:15 p.m.

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
Phone: (908) 788-1156
Fax: (908) 788-1586
There will be a receptacle in the lobby of the
Justice Center to deposit filings, documents,
checks, etc.

Mercer

Diane
Gerofsky

http://www.mercercounty.org/
government/countysurrogate/the-surrogates-office

Middlesex

Kevin J.
Hoagland

http://www.middlesexcountynj
.gov/Government/Departments
/CS/Pages/Surrogate/Surrogat
e-.aspx

dgerofsky@mercerc
ounty.org

8:30 a.m. - 4:30 p.m.
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In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
dgerofsky@mercercounty.org
Phone: (609) 989-6331
All emergent matters are being handled by the
law/civil division.

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
Phone: (732) 745-3055

Monmouth

Rosemarie D.
Peters

https://co.monmouth.nj.us/pag
e.aspx?ID=130

pcoyne@co.monmo
uth.nj.us

8:30 a.m. - 4:00 p.m.

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
Phone: (732) 431-7330
Email: pcoyne@co.monmouth.nj.us

Morris

Heather
Darling

https://surrogate.morriscounty
nj.gov/

surrogate@co.morri
s.nj.us

8:30 a.m. to 4:30
p.m. (M, W, Th., and
F)
4:30 p.m. to 6:30
p.m. on (T)

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
Phone:(973) 285-6500
Fax: (973) 829-8599
Email: surrogate@co.morris.nj.us
Mail:
Morris County Surrogate Court
P.O. Box 900
Morristown, NJ 07963-0900

Ocean

Jeffrey W.
Moran

https://www.co.ocean.nj.us/O
C/surrogate/

ocinfo@co.ocean.nj.
us

Please use the following to contact the
Surrogate’s Office:
Phone: (732) 929-2011

Passaic

Bernice
Toledo

http://www.passaiccountynj.or
g/government/elected_and_ap
pointed_officials/passaic_coun
ty_surrogate/index.php

bernicet@passaicco
untynj.org

In person visits
suspended
until further
notice
In person visits
suspended
until further
notice

Salem

Nicki Burke

https://surrogate.salemcountyn
j.gov/

Surrogate@salemco
untynj.gov

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
Phone: (856) 935-7510 ext. 8323
Fax: (856) 339-9359

8:30 a.m. - 4:30 p.m.

Please use the following to contact the
Surrogate’s Office:
Phone: (973) 881-4760
Email: Surrogateinfo@passaiccountynj.org

You can also contact staff at one of the following
email addresses:
lisa.giovanetti@salemcountynj.govshermayne.va
naman@salemcountynj.gov
donna.rosenstock@salemcountynj.gov
ch_sparks@salemcountynj.gov
nicki.burke@salemcountynj.gov
The Surrogate’s Court is also postponing all
home estate visits, speaking engagements,
meetings, and marriage ceremonies through the
end of March. They will also not be providing
any notarization of documents to the public.
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Somerset

Frank Bruno

https://www.co.somerset.nj.us/
government/electedofficials/surrogate

SurrogatesOffice@c
o.somerset.nj.us

Sussex

Gary
Chiusana

http://www.sussexcountysurro
gate.com/

Union

James S.
LaCorte

https://ucnj.org/surrogate/

sbadri@ucnj.org

Warren

Kevin O'Neill

http://www.co.warren.nj.us/su
rrogate/

mgardner@co.warre
n.nj.us

8:30 a.m. - 4:30 p.m.

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
Phone: (908) 231-7003
Fax: (908) 541-5061

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
Phone: (973) 579-0920
Fax: (973) 579-0909

Mon. & Thurs. 8:30
a.m. - 12:30 p.m. For
Phone: fax or email
only.

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
sbadri@ucnj.org
Fax: (908) 351-9212
Phone: (908) 527-4280

8:00 a.m. - 4:30 p.m.

In person visits
suspended
until further
notice

Please use the following to contact the
Surrogate’s Office:
Phone: (908) 475-6223

surrogate@sussex.nj
.us

Call to inquire
about in
person
meetings
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Virtual Witnessing and Signing
of
Estate Planning Documents
in the COVID-19 Crisis
New Jersey State Bar Association
April 6, 2020

What We’ll Cover
• Execution and witnessing requirements
• In-oﬃce signing
• Signing out of the oﬃce
• “Non-compliant” documents
• Post-mortem planning

Executive Order 107

Gathering Info
and Preparing Documents

Signing Documents in Office

Safeguards

Safeguards
• Large room or open area
• Wipe down surfaces before and after
• Gloves and face coverings
• Separate pens
• Minimize handling of documents

More Safeguards
• Delayed signing by witnesses
• Delayed copying and distribution

“Drive-by” Signing

Signing at Hospital or Nursing Home

Signing at Client’s Home

“Window-Separated” Signings
National Notary Association Guidelines:
https://www.nationalnotary.org/notary-bulletin/blog/2020/03/notariesprecautions-coronavirus
OR
https://tinyurl.com/wzp3cfl

Questions?

Virtual Witnessing and Signing
of
Estate Planning Documents
in the COVID-19 Crisis
New Jersey State Bar Association
April 6, 2020

