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Cross-examination: Raising awareness about disability rights
Ruth Lowenkron is a senior staff attorney at Disability Rights New Jersey and specializes in special
education law. She has been active in the field of disability rights since 1981 and is a member of the New
Jersey State Bar Association’s Blue Ribbon Commission on Unmet Legal Needs, which is examining ways
to connect people who need legal representation with attorneys. She spoke recently about the Pledge for
Change, which the NJSBA endorsed.
Q: What is the Pledge for Change?
A: The Pledge for Change is a tool created by the American Bar Association's Commission on Disability
Rights to promote diversity and inclusion of persons with disabilities in the legal profession. It is a short but
powerful statement that its signatories are committed to creating a legal profession that is diverse in terms of
representation of persons with mental, physical and sensory disabilities, and are committed to ensuring that
the signatories' own workplaces are similarly diverse.
Q: Why is it important to include language about disabilities in the discussion about diversity?
A: As the pledge itself says, including persons with disabilities in the discussion of diversity of the legal
profession is critical because "the legal and business interests of our clients and the populations we serve
require legal representation that reflects the diversity of our employees, customers and the communities
where we operate." The people who are clients and belong to our communities include a large percentage of
persons with disabilities.
Q: Why is it important for New Jersey and what do you hope it will achieve in the New Jersey legal
community?
A: What's good for the rest of the country is good for New Jersey. Fifteen percent of the people who live in
our state are persons with disabilities. The ABA has recognized the importance of including employees with
disabilities in the legal profession, as have numerous legal professionals in New Jersey, including the New
Jersey State Bar Association, the Essex County Bar Association, Disability Rights New Jersey, and Wong
Flemming, to name but a few who have already signed the pledge. With its three law schools and thousands
of legal employers, the legal profession in New Jersey is well positioned to embrace this issue. I hope we can
spread the word about this effort.
Q: How is it catching on?
A: While I am proud of the number of legal professionals who have signed the pledge; we want to see all of
New Jersey's legal professionals sign on.

Executive Order: Border Security and
Immigration Enforcement Improvements
Issued on: January 25, 2017
By the authority vested in me as President by the Constitution and the laws of the
United States of America, including the Immigration and Nationality Act (8 U.S.C. 1101
et seq.) (INA), the Secure Fence Act of 2006 (Public Law 109-367) (Secure Fence Act),
and the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (Public
Law 104-208 Div. C) (IIRIRA), and in order to ensure the safety and territorial integrity of
the United States as well as to ensure that the Nation’s immigration laws are faithfully
executed, I hereby order as follows:
Section 1. Purpose. Border security is critically important to the national security of the
United States. Aliens who illegally enter the United States without inspection or
admission present a significant threat to national security and public safety. Such aliens
have not been identified or inspected by Federal immigration officers to determine their
admissibility to the United States. The recent surge of illegal immigration at the southern
border with Mexico has placed a significant strain on Federal resources and
overwhelmed agencies charged with border security and immigration enforcement, as
well as the local communities into which many of the aliens are placed.
Transnational criminal organizations operate sophisticated drug- and human-trafficking
networks and smuggling operations on both sides of the southern border, contributing to
a significant increase in violent crime and United States deaths from dangerous drugs.
Among those who illegally enter are those who seek to harm Americans through acts of
terror or criminal conduct. Continued illegal immigration presents a clear and present
danger to the interests of the United States.
Federal immigration law both imposes the responsibility and provides the means for the
Federal Government, in cooperation with border States, to secure the Nation’s southern
border. Although Federal immigration law provides a robust framework for Federal-State
partnership in enforcing our immigration laws – and the Congress has authorized and
provided appropriations to secure our borders – the Federal Government has failed to
discharge this basic sovereign responsibility. The purpose of this order is to direct
executive departments and agencies (agencies) to deploy all lawful means to secure
the Nation’s southern border, to prevent further illegal immigration into the United
States, and to repatriate illegal aliens swiftly, consistently, and humanely.
Sec. 2. Policy. It is the policy of the executive branch to:
(a) secure the southern border of the United States through the immediate construction
of a physical wall on the southern border, monitored and supported by adequate

personnel so as to prevent illegal immigration, drug and human trafficking, and acts of
terrorism;
(b) detain individuals apprehended on suspicion of violating Federal or State law,
including Federal immigration law, pending further proceedings regarding those
violations;
(c) expedite determinations of apprehended individuals’ claims of eligibility to remain in
the United States;
(d) remove promptly those individuals whose legal claims to remain in the United States
have been lawfully rejected, after any appropriate civil or criminal sanctions have been
imposed;
(e) cooperate fully with States and local law enforcement in enacting Federal-State
partnerships to enforce Federal immigration priorities, as well as State monitoring and
detention programs that are consistent with Federal law and do not undermine Federal
immigration priorities.
Sec. 3. Definitions. (a) “Asylum officer” has the meaning given the term in section
235(b)(1)(E) of the INA (8 U.S.C. 1225(b)(1)).
(b) “Southern border” shall mean the contiguous land border between the United States
and Mexico, including all points of entry.
(c) “Border States” shall mean the States of the United States immediately adjacent to
the contiguous land border between the United States and Mexico.
(d) Except as otherwise noted, “the Secretary” shall refer to the Secretary of Homeland
Security.
(e) “Wall” shall mean a contiguous, physical wall or other similarly secure, contiguous,
and impassable physical barrier.
(f) “Executive department” shall have the meaning given in section 101 of title 5, United
States Code.
(g) “Regulations” shall mean any and all Federal rules, regulations, and directives
lawfully promulgated by agencies.
(h) “Operational control” shall mean the prevention of all unlawful entries into the United
States, including entries by terrorists, other unlawful aliens, instruments of terrorism,
narcotics, and other contraband.

Sec. 4. Physical Security of the Southern Border of the United States. The Secretary
shall immediately take the following steps to obtain complete operational control, as
determined by the Secretary, of the southern border:
(a) In accordance with existing law, including the Secure Fence Act and IIRIRA, take all
appropriate steps to immediately plan, design, and construct a physical wall along the
southern border, using appropriate materials and technology to most effectively achieve
complete operational control of the southern border;
(b) Identify and, to the extent permitted by law, allocate all sources of Federal funds for
the planning, designing, and constructing of a physical wall along the southern border;
(c) Project and develop long-term funding requirements for the wall, including preparing
Congressional budget requests for the current and upcoming fiscal years; and
(d) Produce a comprehensive study of the security of the southern border, to be
completed within 180 days of this order, that shall include the current state of southern
border security, all geophysical and topographical aspects of the southern border, the
availability of Federal and State resources necessary to achieve complete operational
control of the southern border, and a strategy to obtain and maintain complete
operational control of the southern border.
Sec. 5. Detention Facilities. (a) The Secretary shall take all appropriate action and
allocate all legally available resources to immediately construct, operate, control, or
establish contracts to construct, operate, or control facilities to detain aliens at or near
the land border with Mexico.
(b) The Secretary shall take all appropriate action and allocate all legally available
resources to immediately assign asylum officers to immigration detention facilities for
the purpose of accepting asylum referrals and conducting credible fear determinations
pursuant to section 235(b)(1) of the INA (8 U.S.C. 1225(b)(1)) and applicable
regulations and reasonable fear determinations pursuant to applicable regulations.
(c) The Attorney General shall take all appropriate action and allocate all legally
available resources to immediately assign immigration judges to immigration detention
facilities operated or controlled by the Secretary, or operated or controlled pursuant to
contract by the Secretary, for the purpose of conducting proceedings authorized under
title 8, chapter 12, subchapter II, United States Code.
Sec. 6. Detention for Illegal Entry. The Secretary shall immediately take all appropriate
actions to ensure the detention of aliens apprehended for violations of immigration law
pending the outcome of their removal proceedings or their removal from the country to
the extent permitted by law. The Secretary shall issue new policy guidance to all
Department of Homeland Security personnel regarding the appropriate and consistent
use of lawful detention authority under the INA, including the termination of the practice

commonly known as “catch and release,” whereby aliens are routinely released in the
United States shortly after their apprehension for violations of immigration law.
Sec. 7. Return to Territory. The Secretary shall take appropriate action, consistent with
the requirements of section 1232 of title 8, United States Code, to ensure that aliens
described in section 235(b)(2)(C) of the INA (8 U.S.C. 1225(b)(2)(C)) are returned to the
territory from which they came pending a formal removal proceeding.
Sec. 8. Additional Border Patrol Agents. Subject to available appropriations, the
Secretary, through the Commissioner of U.S. Customs and Border Protection, shall take
all appropriate action to hire 5,000 additional Border Patrol agents, and all appropriate
action to ensure that such agents enter on duty and are assigned to duty stations as
soon as is practicable.
Sec. 9. Foreign Aid Reporting Requirements. The head of each executive department
and agency shall identify and quantify all sources of direct and indirect Federal aid or
assistance to the Government of Mexico on an annual basis over the past five years,
including all bilateral and multilateral development aid, economic assistance,
humanitarian aid, and military aid. Within 30 days of the date of this order, the head of
each executive department and agency shall submit this information to the Secretary of
State. Within 60 days of the date of this order, the Secretary shall submit to the
President a consolidated report reflecting the levels of such aid and assistance that has
been provided annually, over each of the past five years.
Sec. 10. Federal-State Agreements. It is the policy of the executive branch to empower
State and local law enforcement agencies across the country to perform the functions of
an immigration officer in the interior of the United States to the maximum extent
permitted by law.
(a) In furtherance of this policy, the Secretary shall immediately take appropriate action
to engage with the Governors of the States, as well as local officials, for the purpose of
preparing to enter into agreements under section 287(g) of the INA (8 U.S.C. 1357(g)).
(b) To the extent permitted by law, and with the consent of State or local officials, as
appropriate, the Secretary shall take appropriate action, through agreements under
section 287(g) of the INA, or otherwise, to authorize State and local law enforcement
officials, as the Secretary determines are qualified and appropriate, to perform the
functions of immigration officers in relation to the investigation, apprehension, or
detention of aliens in the United States under the direction and the supervision of the
Secretary. Such authorization shall be in addition to, rather than in place of, Federal
performance of these duties.
(c) To the extent permitted by law, the Secretary may structure each agreement under
section 287(g) of the INA in the manner that provides the most effective model for
enforcing Federal immigration laws and obtaining operational control over the border for
that jurisdiction.

Sec. 11. Parole, Asylum, and Removal. It is the policy of the executive branch to end
the abuse of parole and asylum provisions currently used to prevent the lawful removal
of removable aliens.
(a) The Secretary shall immediately take all appropriate action to ensure that the parole
and asylum provisions of Federal immigration law are not illegally exploited to prevent
the removal of otherwise removable aliens.
(b) The Secretary shall take all appropriate action, including by promulgating any
appropriate regulations, to ensure that asylum referrals and credible fear determinations
pursuant to section 235(b)(1) of the INA (8 U.S.C. 1125(b)(1)) and 8 CFR 208.30, and
reasonable fear determinations pursuant to 8 CFR 208.31, are conducted in a manner
consistent with the plain language of those provisions.
(c) Pursuant to section 235(b)(1)(A)(iii)(I) of the INA, the Secretary shall take
appropriate action to apply, in his sole and unreviewable discretion, the provisions of
section 235(b)(1)(A)(i) and (ii) of the INA to the aliens designated under section
235(b)(1)(A)(iii)(II).
(d) The Secretary shall take appropriate action to ensure that parole authority under
section 212(d)(5) of the INA (8 U.S.C. 1182(d)(5)) is exercised only on a case-by-case
basis in accordance with the plain language of the statute, and in all circumstances only
when an individual demonstrates urgent humanitarian reasons or a significant public
benefit derived from such parole.
(e) The Secretary shall take appropriate action to require that all Department of
Homeland Security personnel are properly trained on the proper application of section
235 of the William Wilberforce Trafficking Victims Protection Reauthorization Act of
2008 (8 U.S.C. 1232) and section 462(g)(2) of the Homeland Security Act of 2002 (6
U.S.C. 279(g)(2)), to ensure that unaccompanied alien children are properly processed,
receive appropriate care and placement while in the custody of the Department of
Homeland Security, and, when appropriate, are safely repatriated in accordance with
law.
Sec. 12. Authorization to Enter Federal Lands. The Secretary, in conjunction with the
Secretary of the Interior and any other heads of agencies as necessary, shall take all
appropriate action to:
(a) permit all officers and employees of the United States, as well as all State and local
officers as authorized by the Secretary, to have access to all Federal lands as
necessary and appropriate to implement this order; and
(b) enable those officers and employees of the United States, as well as all State and
local officers as authorized by the Secretary, to perform such actions on Federal lands
as the Secretary deems necessary and appropriate to implement this order.

Sec. 13. Priority Enforcement. The Attorney General shall take all appropriate steps to
establish prosecution guidelines and allocate appropriate resources to ensure that
Federal prosecutors accord a high priority to prosecutions of offenses having a nexus to
the southern border.
Sec. 14. Government Transparency. The Secretary shall, on a monthly basis and in a
publicly available way, report statistical data on aliens apprehended at or near the
southern border using a uniform method of reporting by all Department of Homeland
Security components, in a format that is easily understandable by the public.
Sec. 15. Reporting. Except as otherwise provided in this order, the Secretary, within 90
days of the date of this order, and the Attorney General, within 180 days, shall each
submit to the President a report on the progress of the directives contained in this order.
Sec. 16. Hiring. The Office of Personnel Management shall take appropriate action as
may be necessary to facilitate hiring personnel to implement this order.
Sec. 17. General Provisions. (a) Nothing in this order shall be construed to impair or
otherwise affect:
(i) the authority granted by law to an executive department or agency, or the head
thereof; or
(ii) the functions of the Director of the Office of Management and Budget relating to
budgetary, administrative, or legislative proposals.
(b) This order shall be implemented consistent with applicable law and subject to the
availability of appropriations.
(c) This order is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the United States, its
departments, agencies, or entities, its officers, employees, or agents, or any other
person.
DONALD J. TRUMP
THE
January 25, 2017.
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Affording Congress an Opportunity to
Address Family Separation
Issued on: June 20, 2018
By the authority vested in me as President by the Constitution and the laws of the
United States of America, including the Immigration and Nationality Act (INA), 8 U.S.C.
1101 et seq., it is hereby ordered as follows:
Section 1. Policy. It is the policy of this Administration to rigorously enforce our
immigration laws. Under our laws, the only legal way for an alien to enter this country is
at a designated port of entry at an appropriate time. When an alien enters or attempts
to enter the country anywhere else, that alien has committed at least the crime of
improper entry and is subject to a fine or imprisonment under section 1325(a) of title 8,
United States Code. This Administration will initiate proceedings to enforce this and
other criminal provisions of the INA until and unless Congress directs otherwise. It is
also the policy of this Administration to maintain family unity, including by detaining alien
families together where appropriate and consistent with law and available resources. It
is unfortunate that Congress’s failure to act and court orders have put the Administration
in the position of separating alien families to effectively enforce the law.
Sec. 2. Definitions. For purposes of this order, the following definitions apply:
(a) “Alien family” means
(i) any person not a citizen or national of the United States who has not been admitted
into, or is not authorized to enter or remain in, the United States, who entered this
country with an alien child or alien children at or between designated ports of entry and
who was detained; and
(ii) that person’s alien child or alien children.
(b) “Alien child” means any person not a citizen or national of the United States who
(i) has not been admitted into, or is not authorized to enter or remain in, the United
States;
(ii) is under the age of 18; and
(iii) has a legal parent-child relationship to an alien who entered the United States with
the alien child at or between designated ports of entry and who was detained.
Sec. 3. Temporary Detention Policy for Families Entering this Country
Illegally. (a) The Secretary of Homeland Security (Secretary), shall, to the extent

permitted by law and subject to the availability of appropriations, maintain custody of
alien families during the pendency of any criminal improper entry or immigration
proceedings involving their members.
(b) The Secretary shall not, however, detain an alien family together when there is a
concern that detention of an alien child with the child’s alien parent would pose a risk to
the child’s welfare.
(c) The Secretary of Defense shall take all legally available measures to provide to the
Secretary, upon request, any existing facilities available for the housing and care of
alien families, and shall construct such facilities if necessary and consistent with
law. The Secretary, to the extent permitted by law, shall be responsible for
reimbursement for the use of these facilities.
(d) Heads of executive departments and agencies shall, to the extent consistent with
law, make available to the Secretary, for the housing and care of alien families pending
court proceedings for improper entry, any facilities that are appropriate for such
purposes. The Secretary, to the extent permitted by law, shall be responsible for
reimbursement for the use of these facilities.
(e) The Attorney General shall promptly file a request with the U.S. District Court for the
Central District of California to modify the Settlement Agreement in Flores v. Sessions,
CV 85-4544 (“Flores settlement”), in a manner that would permit the Secretary, under
present resource constraints, to detain alien families together throughout the pendency
of criminal proceedings for improper entry or any removal or other immigration
proceedings.
Sec. 4. Prioritization of Immigration Proceedings Involving Alien Families. The Attorney
General shall, to the extent practicable, prioritize the adjudication of cases involving
detained families.
Sec. 5. General Provisions. (a) Nothing in this order shall be construed to impair or
otherwise affect:
(i) the authority granted by law to an executive department or agency, or the head
thereof; or
(ii) the functions of the Director of the Office of Management and Budget relating to
budgetary, administrative, or legislative proposals.
(b) This order shall be implemented in a manner consistent with applicable law and
subject to the availability of appropriations.
(c) This order is not intended to, and does not, create any right or benefit, substantive
or procedural, enforceable at law or in equity by any party against the United States, its

departments, agencies, or entities, its officers, employees, or agents, or any other
person.
DONALD J. TRUMP
THE WHITE HOUSE,
June 20, 2018.
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Thank you for printing content from www.citylab.com. If you enjoy this piece, then please check
back soon for our latest in urban‐centric journalism.
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The question that typically pops up when black people are killed by police is whether racism
had anything to do with it. Many studies do show that racism plays a part in causing police
to pull the trigger more quickly on black suspects. That’s usually because of the implicit
racial biases of the individual police oﬃcer involved. Law enforcement oﬃcials often try to
rule out racism by arguing that you can’t tell what’s in a oﬃcer’s heart when these killings
happen.
But what a team of researchers at the Boston University School of Public Health recently
endeavored to find out was whether the kind of racism that’s woven into laws and policies
also informs racial disparities in police violence. Their findings were released in the paper,
“The Relationship Between Structural Racism and Black‐White Disparities in Fatal Police
Shootings at the State Level,” which was recently published in the Journal of the National
Medical Association.
For this study, a research group led by community health sciences professor Michael Siegel
looked at data on fatal police shootings between 2013 and 2017 from the Mapping Police
Violence database, and then ran that along five key indicators of systemic racism— racial
segregation, incarceration rate gaps, educational attainment gaps, the economic disparity
index, and employment disparity gaps—for each state. The worse that African Americans
are doing on those five fronts compared to white people, the higher the state’s score on what
the researchers call a “state racism index.” If a state scores high on those five factors, and also
happens to have a high per capita rate of unarmed African Americans shot and killed by
police, then structural racism serves as a worthy explanation for police violence in those
states.
Siegel’s team controlled their analysis by considering other factors such as each state’s
population size, non‐homicide violent crime rate, household gun ownership, and proportion
of population living in urban areas. They found that structural racism does positively
correlate with higher levels of police killings of African Americans. For every ten‐point
increase in the state racism index there’s a corresponding 24 percent increase in the ratio of
unarmed black people killed by police compared to white people killed in same conditions.
This was true for the nation, when looking at state results in aggregate. Racial segregation
was the most significant predictor among the five state racism index factors for this outcome.
Below is a map of how each state scored using this analysis:
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Before this study there were two general schools of thought on racial disparities in police
killings of unarmed black suspects: The threat hypothesis, which reflects the influence of
racism on police interaction with African Americans, and the community violence
hypothesis, which supposes that higher rates of violent crime in black neighborhoods might
explain higher rates of police shootings of African Americans. Siegel’s study says both are
contributors, but don’t totally explain the disparities.
“Even when controlling for both the overall rate of Black police shootings and Black arrest
rates,” reads the study, “structural racism was still a significant positive predictor of police
shootings of unarmed Black suspects.”
The best state examples for seeing how structural racism might influence police violence
against African Americans are Wisconsin, Minnesota, and Illinois, which register the highest
on the state racism index, and have some of the highest rates of unarmed African Americans
shot by police. So, one might apply this study to see if explains the police killing of Dontre
Hamilton, an unarmed African American who suﬀered from a mental disorder who police
shot 14 times in 2014; or, the Facebook‐lived police killing of Philando Castile in 2016, who
was also unarmed when police shot him in an area outside of St. Paul, Minnesota. Or, you
could look at any one of the hundreds of police killings that occurred in Chicago, Illinois
over the past few years to see if the lessons of Siegel’s study applies.
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No matter how these matters are reviewed, the racial disparities found in police violence can
no longer be written oﬀ as a dispute over what was in a police oﬃcer’s heart when he or she
pulled the trigger. There is now empirical data that shows that broader policies perpetuating
racism must be considered, too.

Brentin Mock is a staﬀ writer at CityLab. He was previously the
justice editor at Grist.
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NJSBA Board of Trustees
Thomas Prol, President-elect
October 12, 2015
ERA 2020

Issue Presented
I believe we can create a Constitutional right to equality on account of sex by completing the
ratification of the Equal Rights Amendment (ERA) to the United States Constitution by 2020.
Discussion
The proposed ERA states,
Section 1. Equality of rights under the law shall not be denied or abridged by
the United States or by any State on account of sex.
Section 2. The Congress shall have the power to enforce, by appropriate
legislation, the provisions of this article.
Section 3. This amendment shall take effect two years after the date of
ratification.
Article V of the Constitution prescribes how an amendment can become a part of the U.S.
Constitution. While there are two ways, only one has ever been used. All 27 successful
Amendments have been ratified after two-thirds of the House and Senate approve of the
proposal and send it to the states for a vote. Then, three-fourths of the states must affirm
the proposed Amendment.1
ERA Background
The ERA was originally presented by Alice Paul in 1923 as the "Lucretia Mott Amendment"
in the celebration of the 75th anniversary of the 1848 Seneca Falls Convention and the
In addition, a Constitutional Convention called by two-thirds of the legislatures of the several states can
propose as many amendments as it deems necessary; those amendments must be approved by three-fourths
of the states to be adopted.
1
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Declaration of Sentiments. It has a long, storied history in United States political discourse,
most prominently through its attempted (and nearly successful) enactment in the 1970’s and
early 1980’s. It reached a zenith of having the necessary Congressional approval in both
Houses and the affirmation of 35 out of 38 necessary states, but it ultimately failed to receive
any further support. After a conservative backlash, five states de-affirmed their prior
approvals in 1973-79.
Representative Martha Griffiths of Michigan achieved success on Capitol Hill with her House
Joint Resolution No. 208, which was adopted by the House on October 12, 1971, with a vote
of 354 yeas, 24 nays and 51 not voting. Griffiths's joint resolution was then adopted by the
Senate on March 22, 1972, with a vote of 84 yeas, 8 nays and 7 not voting. The Senate version,
drafted by Senator Birch Bayh of Indiana, passed after an amendment proposed by Senator
Sam Ervin of North Carolina that would exempt women from the draft was defeated.
President Richard Nixon endorsed the ERA's approval upon its passage by the 92nd
Congress.2 Congressional approvals contained an expiration clause, requiring that the ERA
be adopted on or before June 30, 1982.3
As of that original deadline the ERA had been ratified by the following states:
Hawaii (March 22, 1972)
New Hampshire (March 23, 1972)
Delaware (March 23, 1972)
Iowa (March 24, 1972)
Idaho (March 24, 1972)
Kansas (March 28, 1972)
Nebraska (March 29, 1972)
Texas (March 30, 1972)
Tennessee (April 4, 1972)
Alaska (April 5, 1972)
Rhode Island (April 14, 1972)
New Jersey (April 17, 1972)
Colorado (April 21, 1972)
West Virginia (April 22, 1972)
2

Massachusetts (June 21, 1972)
Kentucky (June 26, 1972)
Pennsylvania (September 27, 1972)
California (November 13, 1972)
Wyoming (January 26, 1973)
South Dakota (February 5, 1973)
Oregon (February 8, 1973)[27]
Minnesota (February 8, 1973)
New Mexico (February 28, 1973)
Vermont (March 1, 1973)
Connecticut (March 15, 1973)
Washington (March 22, 1973)
Maine (January 18, 1974)
Montana (January 25, 1974)

This supplemented President John F. Kennedy’s endorsement of the provision in an October 21, 1960, letter
to the chairman of the National Woman's Party
3
The original 1979 deadline was extended under the 95th Congress by House Joint Resolution No. 638 (H. J.
Res. 638), introduced by NY Representative Elizabeth Holtzman. Beginning in 1917, Congress has usually
(but not always) imposed deadlines on proposed amendments. While the Constitution does not expressly
provide for a deadline on the state legislatures' or state ratifying conventions' consideration of proposed
amendments. In Dillon v. Gloss, 256 U.S. 368 (1921), the Supreme Court affirmed that Congress can provide a
deadline for ratification. But Cf. Coleman v. Miller, 307 U.S. 433 (1935), in which the Court modified Dillon
considerably, holding that the question of timeliness of ratification is a political and non-justiciable one,
leaving the issue to Congress's discretion. It would appear that the length of time elapsing between proposal
and ratification is irrelevant to the validity of the amendment. For example, the 27th Amendment was
proposed in 1789 and ratified more than 200 years later in 1992. On May 20, 1992, both houses of Congress
adopted concurrent resolutions accepting the 27th Amendment's unorthodox ratification process as having
been successful and valid.
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Wisconsin (April 26, 1972)
New York (May 18, 1972)
Michigan (May 22, 1972)
Maryland (May 26, 1972)

Ohio (February 7, 1974)
North Dakota (March 19, 1975)
Indiana (January 24, 1977)

Affirmations were rescinded by five states as follows:
 Nebraska (March 15, 1973 – Legislative Resolution No. 9)
 Tennessee (April 23, 1974 – House Joint Resolution No. 371 and Senate Joint
Resolution No. 29)
 Idaho (February 8, 1977 – Senate Joint Resolution No. 133 and House Concurrent
Resolution No. 10)
 Kentucky (March 17, 1978 – House (Joint) Resolution No. 2 and House (Joint)
Resolution No. 20)
 South Dakota (March 1, 1979 – Senate Joint Resolution No. 1 and Senate Joint
Resolution No. 2) South Dakota's own ratification of the ERA would only be valid up
until March 22, 1979, and that any ratification activities transpiring after that date
anywhere else would be considered by South Dakota to be null and void.
It is important to note that the U.S. Constitution is silent regarding a state's authority to
rescind its ratification of a proposed, but not yet adopted, constitutional amendment.
On December 23, 1981, in Idaho v. Freeman, the United States District Court for the District
of Idaho ruled that the rescissions—all of which occurred before the original 1979
ratification deadline—were valid and that the ERA's deadline extension was
unconstitutional. The National Organization for Women appealed both rulings. The
Administrator of General Services noted that the ERA had not received the required number
of ratifications, so that "the Amendment has failed of adoption no matter what the resolution
of the legal issues presented here." On October 4, 1982, in NOW v. Idaho, 459 U.S. 809 (1982),
the U.S. Supreme Court vacated the ruling in Idaho v. Freeman and declared the entire matter
moot on the grounds that the ERA was dead for the reason given by the Administrator of
General Services.
There remains considerable academic and political disagreement on whether the ERA can
be revised and ratified by achieving an additional 3 states’ ratifications under the 35 of 38
state tally noted above; to wit, the “three state strategy.” Beginning in the mid-1990s, a few
proponents of the ERA launched a three state strategy to win ratification of the ERA by the
legislatures of states that did not ratify it in 1972–1982. Proponents of the three state
strategy have promoted ratification resolutions in the legislatures of most of the 15 states
that never ratified the ERA approved by Congress in 1972. Ratification resolutions have been
introduced in several state legislatures, but not one state has given it approval. On June 21,
2009, the National Organization for Women resolved to support both the three state strategy
and any strategy to submit a new ERA to the states for ratification.

ERA2020
Page Four
In 2013, the Library of Congress's Congressional Research Service issued a report that said,
"ERA proponents claim that the Supreme Court’s decision in Coleman v. Miller4 gives
Congress wide discretion in setting conditions for the ratification process." It also states that
"Revivification opponents caution ERA supporters against an overly broad interpretation of
Coleman v. Miller, which, they argue, may have been be a politically influenced decision.”
Going Forward To Success - NJSBA ERA2020 Commission
While the ERA has been introduced in every session of Congress since 1982, it has not
achieved a critical mass to propel it to success. Now is the time.
Regardless of the legal arguments of whether the 3-State Strategy can be effective or not, I
seek to achieve a reaffirmation in at least 38 states and build a national momentum to
achieve its ratification prior to 2020.

4

Coleman v. Miller, 307 U.S. 433 (1939), discussed supra, clarified that if the Congress of the United States, when proposing for ratification an
amendment to the United States Constitution, pursuant to Article V thereof, chooses not to specify a deadline within which the state legislatures (or
conventions held in the states) must act upon the proposed amendment, then the proposed amendment remains pending business before the state
legislatures (or conventions). The Coleman ruling—which modified the high Court's earlier 1921 dictum in Dillon v. Gloss, supra, formed the basis
of the belated and unusual ratification of the 27th Amendment. The Coleman decision has been described as reinforcing the political question
doctrine which is sometimes espoused by Federal courts in cases wherein the court deems the matter at hand to be properly assigned to the discretion
of the legislative branch of the Federal government.
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Introduction

The disparate treatment of whites and minorities in the criminal justice system is a central
policy concern in the United States. Blacks and Hispanics are more likely to be stopped by
the police (Coviello and Persico, 2013), convicted of a crime (Anwar et al., 2012), denied
bail (Arnold et al., 2017), and issued a longer prison sentence (Rehavi and Starr, 2014)
relative to observably similar whites. In light of these disparities, a literature has developed to test whether these outcomes can be explained by discrimination on the part of
police officers, judges, and other criminal justice agents (Knowles et al., 2001; Anwar and
Fang, 2006; Grogger and Ridgeway, 2006; Antonovics and Knight, 2009; Persico, 2009;
Abrams et al., 2012; Horrace and Rohlin, 2016; Fryer, 2016; Arnold et al., 2017). The view
that discrimination is responsible has gained traction in recent years, particularly within
minority communities, following several highly publicized police killings of minorities.
A 2013 Gallup poll found that half of black adults agreed that racial differences in incarceration rates are “mostly due to discrimination,” while only 19% of white respondents
agreed.1
While current methods focus on detecting the presence of racial discrimination on average, an unresolved challenge is how to identify discrimination at the level of the individual
criminal justice agent. Existing approaches largely do not differentiate between discrimination that is widespread versus that which is concentrated among a few agents. However,
the optimal policy for mitigating the presence of discrimination depends crucially on how
it varies across individuals. Without knowing which agents are discriminatory, it is not
possible for institutions to target individuals for discipline or training. More generally, the
optimal remedy will depend on the concentration of discrimination across individuals. If
misbehavior is widespread, a targeted policy of disciplining specific individuals will be
ineffectual, and the appropriate response may require a department-wide solution.2
1 See www.gallup.com/poll/175088/gallup-review-black-white-attitudes-toward-police.

aspx.
2 The question of whether misbehavior is systemic or the product of a few bad individuals
has also garnered policy interest with regard to federal oversight of local police departments. In
January 2017, Attorney General nominee Jeff Sessions stated, ”I think there’s concern that good
police officers and good departments can be sued by the Department of Justice when you just have
individuals within a department who have done wrong. These lawsuits undermine the respect
for police officers and create an impression that the entire department is not doing their work
consistent with fidelity to law and fairness.”
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In this paper, we study traffic policing by the Florida Highway Patrol and examine whether officers discriminate when setting punishments for speeding. We exploit a
common institutional feature in traffic policing and use a bunching estimation design to
identify discrimination. In many states, the punishment for speeding increases discontinuously with the speed of the driver, exhibiting “jumps” in harshness. A jump may
involve not only a higher fine, but also a mandated court appearance or permanent mark
on the driver’s record. Although officers typically observe a driver’s speed via radar
before stopping them, they are free to choose what speed to charge. It is thus a common
practice for officers to reduce the written speed on a driver’s ticket to right below a jump
in the fine schedule.3 Our objective is to identify discrimination in discounting at the level
of the individual officer, where we define discrimination as the differential treatment of
drivers on the basis of their race when stopped for the same speed.
Several features of our setting are ideal for studying discrimination. When testing
for discrimination in many criminal justice outcomes, a central concern is accounting
for unobserved differences in criminality across individuals. In the context of speeding
tickets, guilt is summarized by the driving speed, which is both one-dimensional and
typically observed by the ticketing officer. Further, in many criminal justice contexts,
lenience is relative, while in our setting officers make an explicit decision to reduce a
driver’s speed. Perhaps most importantly, we observe agents making many decisions in
very similar contexts, which allows us to construct an accurate measure of discrimination
for each officer by comparing his treatment of nonwhites and whites.
This paper proceeds in three parts. First, we document that officers are on average
discriminatory against minority drivers. Second, we estimate the degree of discrimination
of each individual officer. Third, we apply our officer-level measures of discrimination to
various policy-relevant questions.
As shown in Figure 1, the distribution of speeds ticketed by the Florida Highway
Patrol between 2005 and 2015 shows substantial excess mass at speeds just below the
first fine increase. Meanwhile, a remarkably small portion of tickets are issued for speeds
just above. We take this bunching as evidence that officers systematically manipulate
the charged speed, commonly charging speeds just below fine increases after observing
3 This

practice is similar to teachers’ bunching up of grades on high-stakes exams (Dee et al.,
2016; Diamond and Persson, 2016)
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a higher speed, perhaps to avoid an onerous punishment for the driver. However, when
disaggregated by driver race in Figure 2, we see that minorities are significantly less likely
to be found at the bunch point.
The first task of this paper is to confirm that this disparity is evidence of officer
discrimination. Our central challenge is in ruling out that racial differences in treatment
are due to differences in criminality. Minorities may be driving faster than whites when
stopped, leading officers to treat them less leniently. To deal with this challenge, we use
the fact that one-third of officers practice no lenience. Namely, they exhibit no bunching
in their distribution of tickets.4 For these officers, we argue that their distribution of
ticketed speeds reflects the true distribution of driven speeds among stopped drivers. We
show that, conditional on location and time, driver characteristics are not predictive of
the average lenience of the officer he encounters. Non-lenient officers do not write fewer
tickets than lenient officers, and a similar share of their tickets are for speeding offenses.
These facts suggest that lenient and non-lenient officers are pulling over similar types of
drivers, and thus non-lenient officers can be used to identify the “true” distribution of
speeds.
Using a differences-in-differences framework, we then find that white drivers differentially benefit from being stopped by a lenient officer. White drivers stopped by lenient
officers are 6 percentage points more likely to be discounted than minority drivers, off a
base of 45%. This gain stems from the fact that minorities are treated less leniently when
stopped for speeds ranging from 12 to 25 MPH over the limit.
The central contribution of our paper is to further provide an estimate of the discrimination of each individual officer. Specifically, we compute an officer’s lenience toward
minorities relative to his own treatment of white drivers, differencing out the treatment
of each race by non-lenient officers and adjusting for other features of the stop, and treat
that difference as the officer’s discrimination.
Disaggregating to the officer level reveals significant heterogeneity in degree of discrimination. An officer at the 90th percentile of discrimination is nearly twice as likely to
discount a white driver as a minority driver. The modal officer practices no discrimination,
and forty percent of officers explain the entirety of the aggregate disparity. Correlating
4 The

existence of non-lenient officers also leads us to conclude that the bunching of ticketed
speeds is not due to drivers strategically driving below the jump in fine.
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officer-level discrimination to demographics, we find that minority and female officers
tend to practice less discrimination than other officers.
We then show that a police department could feasibly use our approach to identify
discriminatory officers early in their careers. We construct our measure of each officer’s
discrimination using only his first 100 tickets and show that this early measure is closely
correlated with the full-sample estimate of her discrimination. An officer in the top 2% of
discrimination in the early measure is on average at the 8th percentile of discrimination
in our full-sample estimate, suggesting that a department can quickly identify the worst
offending officers.
The remainder of the paper exploits our officer-level measures of lenience and discrimination to understand the mechanisms that lead to the disparity in treatment. To
what extent are minorities being discounted less often because they are driving faster?
Conversely, how much of the gap in discounting is caused by discrimination? And what
policies can be used to reduce any disparity that is due to discrimination?
To answer these questions, we estimate a simple model that identifies both differences
in driving speeds, by each race and county, and preferences for discounting, by each officer
and race of driver. Model estimates indicate that, within location, forcing all officers to
treat minority drivers the same as they treat white drivers removes 87% of the gap in
discounting. Only 13% of the gap is due to minorities driving faster. Across locations, a
large share of the disparity in treatment is due to the fact that minorities drive in areas
where officers are less lenient to all motorists.
Performing the counterfactuals discussed above, we find that policies that target discrimination directly are only mildly effective for reducing the treatment gap. Firing the
most discriminatory officers (both for and against minorities) reduces the gap, as does
increasing the presence of minority or female officers, but the gains are limited. Perhaps
most effective and easily implemented, reassigning officers across counties within their
troops so that minorities are exposed to more lenient officers can remove essentially the
entire white-minority discounting gap.
While the central focus of the paper is not to differentiate between taste-based discrimination (Becker, 1957) and statistical discrimination (Arrow, 1973; Phelps, 1972), several
pieces of evidence suggest that the discrimination we observe is taste-based. First, our setting is not as conducive to statistical discrimination as other criminal justice interactions.
4

In a speeding stop, the officer is aware of the crime committed (i.e., the speed driven) and
does not need to use race as a signal of criminality. This knowledge contrasts with cases
such as vehicle searches or stop and frisk, where the officer may use demographics to
infer whether an individual is carrying contraband. Further, we see a full distribution of
discrimination, which is not consistent with officers uniformly inferring something about
the driver from their race (Anwar and Fang, 2006). The fact that minority and female
officers are less discriminatory on average suggests that the discrimination we observe is
a function of preferences rather than statistical inference. We also provide evidence that
officers are not statistically discriminating on the basis of whether drivers will contest their
ticket, nor on whether they are deterred from future speeding by getting the full ticket.
Therefore, for the remainder of the paper, we use discrimination and bias interchangeably.
This paper contributes to a growing literature on methods of testing for the presence of
discrimination in criminal justice and beyond. Popular approaches include audit studies
that vary individual race (Bertrand and Mullainathan, 2004; Edelman et al., 2017; Agan
and Starr, 2016), studies that vary the observability of race (Goldin and Rouse, 2000;
Grogger and Ridgeway, 2006; Donohue, 2014), and studies of settings with rich controls
for underlying behavior and context (Fryer, 2016). A prevailing approach to testing for
bias is the “hit rate test,” pioneered by Becker (1957). This test posits that a treator who is
maximizing some objective regardless of race will have equal marginal success regardless
of the race of the treated. Knowles et al. (2001) apply this logic to police motor vehicle
searches and argue that a race-blind police force should be equally successful in finding
contraband in white and minority vehicles. The strength of such an approach is the ability
to differentiate between bias and statistical discrimination. Relative to our approach, the
hit rate test is less applicable to estimating individual-level discrimination, as the success
rates of most policing activities are hard to measure well at the individual level.5
Another popular set of methods for detecting racial bias are benchmarking procedures,
whereby the behavior of one agent is compared to a proposed control group.6 Ridgeway
and MacDonald (2009) compare the racial makeup of NYPD officers’ stop and frisks
to those of nearby officers and are able to identify a small number of officers with a
disproportionately high share of minority stops. Price and Wolfers (2010) compare the
5 For
6 See

an example of the hit-rate test outside of criminal justice, see Chandra and Staiger (2010).
Ridgeway and MacDonald (2010) for a review of the benchmarking literature.
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racial makeup of fouls given by different NBA referees and find that the share of black
fouls given by white referees is higher than for black referees and thereby reject that all
referees are monolothic and unbiased in their behavior. Abrams et al. (2012) compare
the treatment of race across judges and find significant heterogeneity, suggesting that at
least some judges are discriminatory. In a paper closely related to ours, Anbarci and
Lee (2014) study the discounting behavior of officers and find that the racial makeup of
discounted tickets is whiter for white officers than for minority officers, suggesting that
at least one group is biased in favor of their own race. Our approach broadly falls into the
benchmarking literature, as we use the set of non-lenient officers as a benchmark for the
behavior of other officers.
This paper also falls into a broad category of recent research using “bunching” estimators to recover behavioral parameters (Kleven, 2016). Predominantly used in the literature
on taxation, these studies traditionally attempt to estimate the hypothetical distribution of
interest in the absence of bunching by looking at the distribution outside a region around
the manipulated area and inferring out-of-sample how the distribution should look at
the discontinuity (Chetty et al., 2011; Saez, 2010). They then estimate bunching to be the
difference between the true and hypothetical distribution around the bunch point. In contrast, our approach is similar to Best et al. (2015) in that we use panel data and differences
across individuals in propensity to bunch to identify the true underlying distribution.
The rest of the paper is organized as follows. Section 2 provides institutional background on the Florida Highway Patrol and describes the data. Section 3 presents a
conceptual framework, and Section 4 describes our empirical strategy. Section 5 presents
the central findings and specification checks, and Section 6 discusses applications of our
officer-level measures of discrimination. In Section 7, we present and estimate a model of
officer behavior and perform counterfactuals. Section 8 considers alternative interpretations of our results, and Section 9 concludes.
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2

Institutional Background and Data

2.1

Institutions of the Florida Highway Patrol

State-level patrols are the primary enforcers of traffic laws on interstates and many highways. When on patrol, officers are given an assigned zone, within which they combine
roving patrol and parked observation patrol. During the course of a traffic stop for speeding, officers have two primary ways to exercise discretion. They can give a written or
verbal warning, which leads to no fine or points on the driver’s license, or they can reduce
the speed charged on the ticket. Florida Highway Patrol (FHP) officers are told explicitly
in their training manuals that no enforcement actions during a traffic stop can be based
on any demographic characteristics, including race and gender.
In Florida, driving 10 MPH over the limit leads to about a $75 higher fine than 9 MPH
over.7 While drivers receive points on their license for speeding, tickets received for 9 and
10 MPH over the limit carry the same number of license points. While it is also common
to find a jump in fine between 19 and 20 MPH over, the data strongly suggest that officers
prefer to reduce the ticket to 9 MPH over.
Officers in the FHP are divided into one of 12 troops, almost all of which patrol six
to eight counties each. Officer assignments operate on eight-hour shifts and cover an
assignment region that roughly corresponds to a county, though the size of a “beat” can
vary based on the population density of the region. In practice, because we do not observe
the exact beat policed by an officer, we will use the county of the stop as a proxy for the
officer’s assignment region.
Officers face no revenue incentive to collect tickets, as all fines paid by drivers are
collected by the government of the county in which the fine was issued. There is also, to
the best of our knowledge, no quota system for a minimum number of tickets officers must
write.8 Officers do, however, potentially have a promotion incentive to write a certain
number of tickets, as the number of tickets they write appears on their performance
evaluations. We believe these set of institutional factors contribute to an environment in
7 The

actual fine schedule depends on the county in Florida, though the jump point is the same
across all counties and always includes at least a $50 jump in fine.
8 We checked for a spike in the number of issued tickets at certain days of the month or days of
the week, and found no evidence of an ”end of the period” effect.
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which officers are encouraged to write tickets but also have the freedom to write reduced
charges, which is ideal for our research design.
While all speeding beyond 5 MPH over the limit commands a statutory fine, the
evidence suggests that drivers are not regularly pulled over for less than 10 MPH over.
This fact has been confirmed by officers we spoke with, and the data show very few
tickets for 8 MPH over and 10 MPH over. As we will reiterate in Section 4, many officers
have almost no tickets issued at 9 MPH over the limit, suggesting that the majority of the
bunching of tickets is for higher speeds that have been reduced.

2.2

Data

From the Florida Court Clerks & Comptrollers, we obtained data on traffic citations
issued by the Florida Highway Patrol (FHP) for the years 2005-2015. These data include
all information provided on the stopped motorist’s driver’s license – name, address, race,
gender, height, and date of birth, as well as driver’s license state and number. The make,
model, and year of the stopped automobile is provided, but this information is recorded
inconsistently. In the final sample of citations, 69% of tickets list the vehicle make and
year. The citing officer is identified by name, rank, troop number, and badge number.9
While we see the speed charged by the officer, we do not see the original speed recorded
by the officer. We also do not see stops and interactions that do not result in a traffic
citation.10
To supplement the citations data, we obtained officer demographic information from
the Florida Department of Law Enforcement (FDLE). These data include officer race,
sex, age, education level, and the Florida law enforcement employment history of all law
enforcement officers employed in the State of Florida. It further includes every misconduct
investigation made by the state against an officer, the type of alleged violation, and the
ultimate verdict of the state. From the FHP, we also collected information on all use of
9 The

full data from the FCC contain all traffic citations for 2005-2015, including tickets not
given by the highway patrol. We use these tickets to measure an individual’s previous driving
record. We do not use non-FHP tickets in our measures of bias, because officers are much harder
to identify in these data. Further, many of the personnel information we collected is unique to the
FHP.
10 The problem of only seeing interactions that lead to enforcement is general in the discrimination
literature. For a recent paper that addresses this issue, see West (2015).

8

force incidents and civilian complaints against officers for the period 2010-2015, which list
the name of the officer, the date of the incident, and a description of the incident.
While the citations record the driver race, there appear to be inconsistencies in the
recording of Hispanic. For example, Miami-Dade County issues less than 1% of their
tickets to Hispanic drivers. To address this issue, we match the drivers’ names to Census
records, which record all names that appear more than 1,000 times and the share of white,
black, Hispanic, and other that carry that name. If an individual in our data has a name
that is more than 80% Hispanic, we record them as such.
We restrict the sample to citations in which the main offense is speeding; no accident
is reported; the cited speed is between zero and 40 above the posted speed; race of the
driver is reported as white, black, or Hispanic (or is imputed as such); and the gender, age,
and driver’s license number are not missing. To link citations and officer information, we
first narrowed the list of FDLE personnel to include only officers with an employment
spell as a sworn officer with the FHP covering some portion of the 2005-2015 period. We
then match the list of candidate officers with the citations data using the officer name.
We exclude stops that cannot be matched to an officer. Lastly, we restrict the sample to
officers issuing at least 100 citations, with at least 20 given to minorities and 20 to whites.
The final sample includes 1,142,210 citations issued by 1,591 officers, from an initial
sample of 2,124,692 speeding citations. The two most binding restrictions are requiring
that race be specified (84% of tickets) and requiring that the officer be linkable to the FDLE
(77%). In the Appendix we include a table that documents the sample reduction from
each restriction we make. In all of our analyses, we consider speed relative to the speed
limit (or posted speed) rather than absolute speed. We often refer to this quantity as MPH
Over or simply as “the speed.”
Beginning in 2013, about 40% of tickets are geocoded with the latitude and longitude
of a stop (135,586 observations). We link the geocoded tickets to a Florida Department
of Transportation roadmap shapefile using ArcGIS.11 The shapefile is at the level of road
“segments,” which are on average 6.7 miles long and roughly correspond to entire streets
within cities and uninterrupted stretches of road on interstates and highways. Tickets
are linked to the nearest segment, and we remove tickets that are more than 100 meters
11 http://www.fdot.gov/planning/statistics/gis/road.shtm;

Measures” shapefile.
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We use the ”Basemap Routes with

from the nearest road (dropping 1.5% of observations). Officers in more rural areas and
on interstates are given priority for vehicles with GPS, as they cannot clearly describe the
location of their ticket using street intersections. 40% of officers have fewer than 5% of
their stops geocoded, and there is some variation across counties in the share of tickets
geocoded. Throughout the analysis, we report results for the restricted sample of tickets
with GPS with corresponding fixed effects at the road-segment level.

2.3

Summary Statistics

Table 1 presents summary statistics for the sample, broken out by driver race. 70% of
drivers are white, 20% are black, and about 10% are Hispanic. Drivers are 35% female
and about 36 years old on average, with Hispanics less likely to be female and minority
drivers typically younger. In-state drivers account for 84% of tickets. The average driver
has been cited about 0.04 times in the past year, though minorities have slightly more
prior tickets. On average, minority drivers are charged with higher speeds than whites:
just over 1 MPH higher for blacks and almost 3 MPH higher for Hispanics. Minorities
are also less likely to be ticketed for 9 MPH over the limit, which is just below the first
jump in the fine schedule. As we show in Appendix Tables A-1 and A-2, these disparities
in speed and ticketing below the jump persist after controlling for all stop characteristics
and time and location fixed effects.
In Table 2, we compare the racial distribution of speeding tickets with the racial
distribution of residents and drivers in Florida using the 2006-2010 American Community
Survey (ACS) 1% samples.12 These data demonstrate that whites account for about 62.5%
of Florida’s population, and 60% of its drivers (an ACS respondent is considered a driver
if they indicate that they drive to work), and about 58% of tickets. Blacks represent around
14% of the population and driving population, but 18% of tickets. Similarly, Hispanics
are 20% of the population, almost 22% of the driving population, and 24% of tickets.
In columns 4 and 5, we present the racial distribution of black, white, and Hispanic
drivers involved in crashes and crashes with injuries over the 2006-2010 period. These
12 We

obtained these data from Integrated Public Use Microdata Series (IPUMS). So that the
samples are parallel, we use only citations from 2006-2010 and keep only white, black, or Hispanic
individuals aged 16 or over in the ACS. We use sampling weights when computing the shares
from the ACS data.
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shares are computed from records provided by the Florida Division of Motorist Services
that contain information on all auto accidents known to police. Relative to the citations
data, Hispanics are slightly underrepresented in crashes, which may suggest that Hispanic
drivers are targeted for citations relatively more often. Blacks are slightly overrepresented
in crashes relative to citations, while white shares in citations and serious crashes are nearly
identical. However, overall we do not have the impression that minorities are severely
overrepresented or underrepresented in the tickets data relative to the population.

3

Conceptual Framework

In the previous section we documented the disparity in ticketing at 9 MPH over between
whites and minorities. Here we introduce a simple framework of officer decision-making
that can explain the disparity in discounting through two mechanisms – differences in
speeding and discrimination – and motivates our empirical strategy in Section 4 and our
modeling exercise in Section 7.
Officer j stops motorist i for speeding. His observed speed x0 is drawn from some
discrete distribution Fr (·), which can be a function of the driver’s race r. We assume a
simple discontinuous fine structure, in which the fine for speeding depends on the charged
speed x according to




 πL
Fine(x) = 


 πH

if x ≤ xd
if x > xd

with πH > πL . If the driver’s speed is above xd , the officer has the choice to reduce the
charged speed to xd to reduce the fine the driver will face; otherwise, the speed is set to
x0 . When deciding whether to reduce the ticket, we suppose the officer weighs a mix of
personal concerns, such as the inconvenience of attending traffic court, policing objectives
– such as the blameworthiness of the individual and the potential deterrence effect of
ticketing the individual – and bias against certain groups r. Balancing these objectives,
the officer has some probability P j (x, r(i)) of discounting the individual, which may be a
function of the driver’s race r and the driver’s speed x.
In this framework, it is natural to define discrimination in the following way: We say
that officer j is discriminatory if P j (x, r(i) = w) > P j (x, r(i) = m) for a given speed x. While
we describe the officers’ preferences as potentially reflecting bias, we are not yet taking a
11

stand on whether any disparity in treatment is taste-based versus statistical. For example,
it is possible that some officers prefer whites because they believe the likelihood of having
to go to court later is lower. We discuss statistical discrimination in Section 8 and why we
believe the observed discrimination in discounting is taste-based.
The first empirical step we take is to model the likelihood of an individual’s appearing
at the discount point and above, given his observables. In our model, the probability of
being charged the discount speed is the summed likelihood of appearing at or above that
speed times the likelihood of being discounted:
Pr(Xi = xd | i, j ) = Fr(i) (xd ) +

X

Fr(i) (k) · P j (x, r(i))

(1)

k>xd

and the probability of appearing at a point above the discount point,


Pr(Xi = x > xd | i, j ) = Fr(i) (x) · 1 − P j (x, r(i))

(2)

is the likelihood of having driven that speed and then not being discounted.

4

Empirical Strategy

From Equations 1 and 2, we see that racial difference in likelihood of appearing at the
bunch point and above can arise from either differences in speeds Fr (x) or differences in
speed-specific discounting, P j (x, r(i)). Primarily in the latter case will the disparity be of
policy interest, as it would be due to discrimination rather than differences in behavior.
To determine whether the observed disparity is due to differences in driving speed, we
use the fact that one-third of officers in our sample practice no lenience. In other words,
these officers have no bunching in their distribution of speeds.
In Figure 3, we motivate this approach by documenting the significant heterogeneity
in discounting across officers. Panel A plots the officer-level distribution of lenience,
defined as the share of tickets written for 9 MPH or above that are for exactly 9 MPH. A
large share of officers appear to exhibit very little lenience. About 16% of officers write no
tickets for exactly 9 MPH over, while 30% write less than 1% of tickets for this bunching
speed. Panel B plots the distribution of officer lenience after residualizing county and
month-of-stop fixed effects and driver characteristics. The observed disparity suggests
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that the heterogeneity across officers is not due to differences in location or characteristics
of the stopped drivers.
The lower two panels confirm that officers are persistent in their level of lenience across
time and location. In Panel C, we plot each officer’s residualized lenience in his year with
the second-most stops (y-axis) against his residualized lenience in his year with the most
stops (x-axis). A strong correlation is evident: an officer who charges 9 MPH relatively
more often in one year also does so in other years. In Panel D, we plot lenience in the
county where the officer has made the second most stops against lenience in the county
where he has made the most stops, confirming that officer lenience is highly correlated
over space.
We treat the 33% of officers with fewer than 2% of their tickets issued at 9 MPH over as
non-lenient officers, and we use these officers for two purposes.13 First, we suppose that
these officers’ ticketing distribution reflects the true distribution of speeds within their
location and shift and use them to uncover the true racial difference in speeding. Secondly,
we use these officers as a control group in a difference-in-difference style framework to
estimate the effect of encountering a lenient officer on the likelihood of being discounted
for each racial group.
To do so, we run a linear probability model of whether a driver is stopped at a given
speed S, where the race of the driver is interacted with the lenience of the officer:
Sij = β0 + β1 · Whitei + β2 · Lenient j
+β3 · Whitei · Lenient j + Xij γ + ij
For all regressions, the primary coefficient of interest is β3 , the interaction between
white driver and lenient officer. For the bunch point of 9 MPH over the limit, β3 reflects
how much more a white driver benefits from encountering a lenient officer than a minority
driver. For all speeds above 9 MPH, the interaction reflects how much less likely minorities
are to be discounted by a lenient officer.
To calculate each officer’s individual discrimination coefficient, we take a similar approach and use non-lenient officers as a control for the baseline frequency of tickets at
13 An

alternative approach is to explicitly test for the presence of bunching officer-by-officer.
When we do so using the Frandsen (2017) test, the set of officers identified as non-lenient remain
very similar and the regression results do not change.
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9 MPH over, but we allow the coefficients for Lenient j and Whitei ·Lenient j to vary by
individual officer:
j

S9ij = β0 + β1 · Whitei + β2 · Lenient j
j

+β3 · Whitei · Lenient j + Xi j γ + i j
j

The coefficients of interest, β3 , are identified from each officer’s difference in discounting between whites and minorities, differencing out the disparity in ticketing for
j

non-lenient officers. We denote β3 as officer j’s degree of discrimination. For the purpose
of reporting the distribution of discrimination across officers, we treat non-lenient officers
j

as having β3 = 0, since by definition they cannot be discriminatory.
The intuition for our differences-in-differences procedure is shown in Figure 7. Here
we plot the histogram for non-lenient officers over the histogram for lenient officers,
separately by driver race. The gap in histograms between lenient and non-lenient officers
above 9 MPH over indicates the speeds at which drivers are reduced to 9 MPH over. The
difference in these gaps between white and minority drivers indicate the difference in
discounting between races for each speed.
For lenient officers to be a valid control group, it must be the case that, conditional on
location and shift of the stop, the lenience of the officer is uncorrelated with the error term,
Cov(Lenient j , ij ) = 0. This assumption entails two presumptions about the stop. First,
we require that officers in the same shift and beat are not systematically different in who
they stop; second, officers do not systematically differ in the characteristics of drivers to
whom they give a warning, which would lead to differential selection into our data. As
mentioned above, we see no information about stops that do not result in a ticket. One
concern is that officers who differ in their lenience toward discounting may also differ in
their lenience in the initial margin of whether to even write a ticket.
While we cannot directly check the assumption of conditional random assignment
of officer, we perform various specification checks to test for randomization. Figure 4
shows that officer lenience is not predictive of share minority, implying that officers do
not vary systematically in their lenience toward minorities in terms of whether to give a
warning. Figure 5 shows that lenient officers have no more or fewer daily tickets than
non-lenient officers, corroborating the assumption that lenient officers in discounting are

14

not more lenient in the margin of whether to write a ticket. Figure 6 confirms that officers
of different lenience do not vary in their share of tickets written for speeding or share of
tickets written for seatbelt violations.
To test for selection on observables, Table 3 estimates how officer lenience varies with
driver characteristics. The F-tests report a joint test of the hypothesis that all driver
characteristics have zero correlation with officer lenience. The first column reports results
with no controls for location or time. Here officer lenience varies significantly with driver
characteristics. Hispanic drivers and in-state-license drivers are ticketed in areas where
officers are less lenient to everyone. Columns 2 and 3 restrict attention to variation within
location and location plus time, respectively. With these controls, officer type varies much
less significantly with driver characteristics. A joint F-test fails to reject at 5% significance
that all driver characteristics are equal to zero, though specification (3) rejects at the 10%
level. Columns (4) and (5) report results for our GPS’ed sample. Both with and without
fixed effects for the road-segment of the stop, we find that officer lenience is uncorrelated
with driver characteristics.

5

Results

Our first use of non-lenient officers is to test whether minorities truly drive faster than
white drivers. Figure 8 reports the distribution of ticketed speeds for non-lenient officers.
Unconditional on any covariates, minorities drive 1.5 MPH faster than whites. However,
when controlling for county and individual covariates, this disparity shrinks to .39 MPH,
and the disparity is barely perceptible visually. The majority of the reduction comes from
accounting for county fixed effects, since minorities tend to drive in counties in which
all drivers are stopped at faster speeds. The fact that the county-specific disparity is so
small suggests that the racial disparity in discounting cannot be explained by differences
in driving speed. In Appendix Figure A-3, we show that this small gap is consistent across
various specifications for time and location controls.
Figure 9 and Table 4 report the results of the difference-in-difference test of discrimination. The figure reports regression coefficients from both a specification with no controls
and our preferred specification with individual covariates and fixed effects for county by
year by month by shift by highway. As indicated by the interaction variable for white
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drivers and lenient officers encountered at 9 MPH over, white drivers are significantly
more likely to receive a discount than minority drivers. Off a mean probability of 45%,
white drivers stopped by lenient officers are encountered at the bunch point 6-8.4pp
more often than minorities, and this disparity persists regardless of the specification. In
Columns 4 and 5 of Table 4, we perform the same regression for the restricted sample
with GPS ticket location, and the results continue when allowing for stretch-of-road fixed
effects.
The interpretation of these coefficients tell us how much more likely a lenient officer is
to discount a white driver. To calculate a differential probability of discount by an average
officer, we use the fact that two-thirds of tickets are written by lenient officers and scale
accordingly, finding that an average encounter leads to a 4pp higher discount probability
for white drivers, off a base of 30%.
The interaction coefficients for speeds above 9 MPH shown in Figure 9 indicate where
minority drivers are disproportionately being ticketed, and thus the speeds at which
white drivers are being differentially discounted. The interaction coefficient is negative
and significant for all speeds between 12 and 20 MPH, suggesting that at these speeds
minorities are less likely to receive a break.
A natural question to ask is how this estimate aggregates to a total cost of discrimination. There are about 590,000 Florida tickets given to speeding drivers for 9 MPH or
greater, 130,000 of which are given to black and Hispanic drivers. The jump from 9MPH
over to 10MPH over leads to $75 fine increase. Using our estimate that minority drivers
are 4 percentage points less likely to be discounted, we calculate the cost of discrimination
toward minority drivers to be $389,000 per year. Scaled up to the entire US population,
that figure increases to $6.1 million.14
Officer-level results are reported in Figure 10 and Table 5. The figure displays the
j

across-officer distribution of the interaction coefficient β̂3 , where non-lenient officers are
j

assigned β̂3 = 0. The line represents a kernel density plot of our measure of discrimination
against minority drivers, so that the farther right an officer is in the distribution of discrimination, the greater his level of discrimination. The unit of our measure is probability
difference in percentage points. An officer whose discrimination against minorities is 0.1,
14 Florida’s 2016 population is 20.6 million, and the US population is 323.1 million, so we multiply

our figure by 323.1/20.6
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for example, is 10 percentage points more likely to offer a fine reduction to a white than a
minority driver.
The first fact to note is the substantial heterogeneity in discrimination across officers.
While the modal officer practices no discrimination, we find a large mass of officers with
positive discrimination. Officers at the 10th and 90th percentiles of discrimination have
a 14 percentage point difference in their racial disparity. When calculating their lenience
toward minorities as a share of their lenience toward whites, officers at the 90th percentile
are more than 40% less likely to discount minorities.
The second notable fact is that the median level of discrimination is quite small, three
percentage points off a base of 30%. While this disparity is comparable to the black-white
wage gap (Neal and Johnson, 1996), it is possible that the officer in question is not aware
of such a disparity. A large literature has explored the role of implicit bias as a source
of discrimination (Greenwald and Krieger, 2006; Banks et al., 2006), and in many cases
the individual in question is not aware of his bias. We believe that for the median officer
our results are consistent with such a theory. However, for higher percentiles of the
distribution, it is hard to explain large gaps in treatment as a practice that is imperceptible
to the officer. An officer at the 75th percentile has a 6.8pp difference in treatment, and this
gap nearly doubles to 12.8pp at the 90th percentile.
Even under a data-generating process in which officers all have the same true discrimination, our estimates would have a distribution due to sampling error. This scenario,
however, cannot explain the heterogeneity we find. The average standard error for an
j

j

officer’s β̂3 is .014 – less than one-fourth the standard deviation of β̂3 across officers, .068.
In the scenario in which true discrimination is uniform, these numbers would be similar
in magnitude. We thus conclude that the majority of the variation is due to true officer
differences in discrimination rather than noise.

5.1
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Share of Officers Who Are Discriminatory

Another approach to understanding the variance in discrimination across officers is to
estimate what share of officers are discriminatory. We know that each officer’s discrim15 One

way to calculate officer heterogeneity’s accounting for noise is to do a Bayes shrinkage procedure. When we replicate the approach of Aaronson et al. (2007), our distribution of
discrimination looks nearly identical to the unshrunk version.
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ination measure is an additive function of his true discrimination plus estimation error,
θ̂ j = θ j +  j , where  j is asymptotically normally distributed and σ2j is known from the
model estimation. We can assume an officer’s discrimination can take on a finite set of
values on a fine grid, θ j ∈ {θk },16 and calculate the likelihood of observing each officer’s
discrimination measure θ̂ j given the noise in the measure and the true distribution f (θk ):
Prob(Θ̂ j = θ̂ j ) =

X

f (θk ) · Prob( j = θk − θ̂ j )

{θk }

We then estimate { f (θk )} by maximum likelihood. Using this approach, and calculating
1 − F̂(0) as the share, we find that 41% (CI 38.5-43.7%) of officers are discriminatory.17 In
contrast, we find that only 7% (CI 5.6-8.7%) of officers have θ j < 0, i.e., practice reverse
discrimination.18

5.2

Additional Specification Check

In Section 4, we reported various specification checks for the randomization of officer
lenience. An additional test for the random assignment of officer to driver is that officer
discrimination is not correlated with driver characteristics. We report such regressions
in Table 6. As before, Column 1 reports the regression with no controls, and the Ftest indicates that some driver characteristics are correlated with officer discrimination,
statewide. All other regressions, which include controls for county, report no relationship
between officer discrimination and driver demographics.

6

Applications of Officer Heterogeneity

Relative to the literature, our central contribution is the ability to generate officer-level
estimates of discrimination, as presented in Section 5. The first insight we gain from
this distribution is that discrimination varies greatly from officer to officer. However,
grid is 99 points spanning the 1st to 99th percentiles of the empirical distribution of θ̂ j .
17 Confidence intervals are calculated through bootstrapping by performing 100 draws of the set

16 The

{θ̂ j } and performing MLE on each draw.
18 This approach is a discretized version of a deconvolution procedure (Delaigle et al., 2008).
Doing the continuous deconvolution leads to an identical estimate for the share of officers who are
discriminatory.
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estimating the degree of discrimination of individual officers allows us to address various
previously unanswerable questions. How does discrimination vary by officer demographics? Are early measures of discrimination predictive of long-term discrimination?
And which personnel policies can mitigate the effect of discrimination? We answer the
first two questions in this section and the third in Section 7.

6.1

Do Officer Characteristics Predict Discrimination?

Given an officer-level measure of racial discrimination, a natural question is how it correlates with other officer characteristics and behaviors. We can tackle this question using
the personnel records collected from the FDLE and the FHP.
Figure 11 shows how our measure of discrimination varies by officer race. Perhaps
consistent with intuition, white officers are much more likely to be discriminatory against
minority drivers, with a greater rightward skewness in their distribution. However,
minority officer are still, on average, discriminatory against minority drivers. Among
black officers, a very small percentage are discriminatory in favor of minorities.
Some of the disparity in discrimination across officer race is driven by minority officers’
being less likely to be lenient overall. However, this fact is due mostly to minority
officers’ working in troops in which all officers are less lenient. In Figure 12, we show
the distribution of discrimination only for lenient officers. White officers’ distribution
continues to shift farther to the right.
The ability to identify discrimination separately by officer race is another advance
beyond the previous literature. Several benchmarking papers detect bias using comparisons across officer race (Anwar and Fang, 2006; Antonovics and Knight, 2009; Price and
Wolfers, 2010; Anbarci and Lee, 2014). With such an approach, we can know that some
race of officers is acting in a discriminatory manner, but not which group. With our
method, we can see the magnitude of discrimination separately for each officer race.
In Table 8, we present regressions of officer-level discrimination on officer characteristics. Here we have disaggregated officer discrimination to be calculated separately against
black drivers and Hispanic drivers. All observations are weighted by the variance of the
noise in our estimate of the officer’s bias.
As with the density plots, the clear takeaway from the regressions is that minority
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officers are more lenient toward drivers of their own race, as we might expect. Female
officers appear less biased against both black and Hispanic drivers. Older officers exhibit
more bias against both groups, though the standard errors are large. Officers with any
higher education are less likely to be biased toward blacks but not Hispanics. Neither
complaints nor seeking promotion have consistent predictive power on bias.
While some officer demographics are predictive of discrimination, we are also interested in the usability of our measures of discrimination to predict other officer behavior.
Specifically, we ask whether our measures of lenience and discrimination can be used
to predict an officer’s propensity to receive a civilian complaint or use force on the job.
To make the analysis at the officer-level – but still account for differences in years and
locations worked – we run regressions of the following form:
Yi = α0 + α1 · Leniencei + α2 · Biasi + Xi · β +

X
k

Districtki +

X

Yearki + i

k

where Yi is an outcome of either receiving a civilian complaint or using force. Districtki
is an indicator for an officer ever working in District k in the years 2011-2016, and Yearki
indicates whether an officer appears in our traffic data in year k. Xi are other officer-level
characteristics.
The results, reported in Table 9, indicate that lenience is statistically predictive of both
civilian complaints and use of force. An increase of one standard deviation in lenience (25%
change in discounting) correlates to .19 fewer civilian complaints and a 5.5% decreased
likelihood of receiving any complaints. Similarly, a 1 SD increase in lenience is associated
with .06 fewer incidents of force and 3% lower likelihood of any force. Black officers
are less likely to engage in force, as are older officers. Female officers are less likely to
receive complaints but just as likely as male officers to use force. Discrimination against
minorities seems to be positively related to force and complaints, though the standard
errors are too large to say conclusively.19
19 Our

estimates of lenience and discrimination are both measured with error, leading to attenuation in the relationship between these measures and misconduct. To attempt to account for this
error, we also do a split-sample instrumental variables procedure. We divide each officer’s data
randomly in half and estimate their bias and lenience for each sample. We then use one estimate
as an instrument for the other. By doing so, the coefficients on discrimination increase overall in
magnitude, though the standard errors remain too large to definitively say whether there is a true
relationship.
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6.2

Are Our Estimates Usable by a Police Department?

We argued above that the central value of estimating the distribution of discrimination is
its use for conducting policy. Knowing who is discriminatory is crucial for identifying who
to train or discipline. Given this motivation, a natural question is whether the complicated
measure we have constructed for each officer is actually usable by a department to identify
discriminatory officers. Specifically, we ask whether an individual’s discrimination, as
calculated from his first 100 tickets, is close to his measure from the full sample. The
median officer takes 400 calendar days to write that many tickets.
To calculate the early measure of discrimination, we first predict whether a ticket is
going to be at the discount point using only our sample of non-lenient officers, fitting
E(S9ij |Xij ) = Xij β. We then calculate ij = S9ij − Xij β̂ for each interaction, including lenient
officers. Then, we take each officer’s first 100 tickets and calculate discrimination as the
difference in residuals across his white and minority drivers.
early

Dj

− min
= white
ij
ij

We report in Table 10 the relationship between this early measure and our full-sample
early

estimates of discrimination. We find that D j
relation with our full measure

j
β3

has significant value for policy. Its cor-

is .45. The top panel reports how the percentiles of the

two distributions correspond. Among the 2% of officers with the most discrimination in
our early measure, the median percentile in the full sample is 3.2. The 5% and 10% most
discriminatory also mostly consist of officers who are discriminatory in the full sample.
However, the 95th percentile of “early discrimination” officers are quite nondiscriminatory when calculated in the full sample. This fact implies that some officers who are
discriminatory in their early patrolling grow out of this practice in later years.
This “mistake” in the early measure is confirmed in the bottom panel of Figure 10,
which reports Type I and Type II error. Among the 398 (25%) officers whose early measures
indicate discrimination with 95% confidence, 32.2% are found not to be discriminatory
at 5% significance in the full sample. Restricting attention to officers whose z-statistic in
the early measure exceeds 3 (99.8% confidence) barely reduces Type I error, to 28%. The
stubborness of this error suggests that the early measures are somewhat incorrect – not
because of imprecision, but because officers change in their ticketing practice past their
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first year in policing. The Type II error column indicates the share of officers who, in
the full sample, are found to be discriminatory at the 5% level but were not detected in
the early measure. This number is greater than 50% in all columns, suggesting that early
detection can catch no more than half of discriminatory officers.
Taken together, these calculations suggest that our early measure can be useful for
identifying officers for training as part of an early-warning system (Walker et al., 2000).
However, we caution against disciplining or removing officers on the basis of our early
measures, as they often identify officers who are non-discriminatory in the totality of their
careers. An early warning system is also not a panacea, as it fails to identify more than
50% of officers who will practice discrimination in their later careers.

7

Model and Counterfactuals

One of the central motivations of our paper is the need to understand how various personnel policies affect the aggregate disparity in treatment between whites and minorities.
To perform counterfactual analyses, however, we need to know both how driver speeds
are generated and how officers then choose to discount these speeds.
To do so, we present a simple model that allows us to simultaneously estimate officers’
taste parameters for each racial group and speed parameters for each race-by-county. By
doing so, we can also perform counterfactuals that change the distribution of discrimination across officers. The model setup is as follows.
Officer j encounters individual i driving at a speed drawn from a Poisson distribution
x ∼ Pλi (x), where the Poisson parameter depends on the driver’s county and race, λi = λrc .
The officer faces the choice to either charge the driver his measured speed x or, if the speed
is above the jump in fine, discount the speed to xd . He makes this decision by weighing
a cost to discounting, which we impose to have the form c(x) = b · x, against the value of
discounting, tij = trj + ij . So the driver has her speed reduced to xd if
trj + ij > a + bxi
The officer’s preference is allowed to vary by race r. We pool black and Hispanic drivers
into a single nonwhite, or minority, group when estimating model parameters. The noise
term ij is assumed to be a standard normal variable. Thus, for an individual driving at
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speed x, her probability of discount is
Pr(Discount|x) = Φ(tr j − b · xi )
Conditional on officer, county, and driver race, the likelihood for each speed, after the
manipulation by the officer, is the following:



Pλrc (x)
if x < xd




PX

Pr(X = x) = 
Pλrc (xd ) + k=xd +1 Pλrc (k) · Φ(trj − b · k) if x = xd





 Pλrc (x) · Φ(trj − b · x)
if x > xd

7.1

Identification

In principle, our model can be identified using only aggregate information, as if all data
came from one officer. Intuitively, the tickets provide 40 moments (for each potential
speed) to estimate three parameters (discount slope, preference for discounting, and true
speed). Such an estimation approach relies heavily on the functional form assumptions
of a Poisson speed distribution.
In practice, our estimation in similar to our differences-in-differences regressions, in
that it relies heavily on the heterogeneity across officers in discount lenience. While
all officers’ data enter the maximum likelihood equations, the estimation of speeds is
primarily estimated using officers who exhibit no lenience, from which we get an estimate
of the true distribution of speeds.
Our estimation also depends heavily on the smoothness and parameterization of the
underlying speed distribution. Any excess mass at the bunch point is taken to be lenience
on the part of the officer. As argued earlier, we believe this assumption is valid, and
drivers are not systematically choosing to bunch below the fine increase.
We estimate the model via maximum likelihood. The model parameters to be identified
are the 67×2 county-race speeds λrc ; 1592×2 officer average racial preferences, t jr ; and the
slope of the cost function b, totaling 2,789 parameters. Details of how the estimation is
carried out in practice are provided in the Appendix.
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7.2

Model Estimates

Table 11 presents estimates of the model parameters. Columns present the mean and
variance of each class of parameters, broken down by race, and the final column compares
differences across racial groups in the mean parameter estimates. The slope parameter is
positive and significant at .023. Consistent with our intuition, officers face an upwardsloping cost with respect to speed, meaning that tickets are less likely to be discounted
the higher the observed speed. The parameter t represents an officer’s mean valuation
of a racial group. We find both significant heterogeneity and a significant disparity
across whites and minorities in how officers value discounting drivers, with officers’
mean valuation for whites being 0.1 higher than for minorities. While the values of t
are by themselves hard to interpret, dividing them by the slope parameter b gives the
interpretation of the valuation in terms of MPH driven. The difference of 0.1 in valuation
between whites and minorities, scaled by .0228, tells us that the average officer treats a
minority driver like a white driver stopped for driving 4 MPH faster.
These differences in treatment are more easily understood in terms of the probability
of discount (i.e., fine reduction). P(Discount) represents the likelihood of receiving a
reduced ticket if the driver is at the speed right above the bunching speed. Consistent
with the reduced-form evidence, the average officer is substantially lenient, with a large
variance across officers. Officers are 3.3 percentage points less likely to discount minorities
than whites, off a baseline of 35.7% likelihood of discount. Figure 13 further shows this
disparity, highlighting how racial bias results in a decreased mass of officers with very
high lenience and an increase in mass of officers with very low lenience.
The λ estimates tell us how races-by-counties differ in their underlying speeds prior
to officers’ choice of lenience. As we found in Section 5 when restricting our attention to
non-lenient officers, model estimates suggest that minorities on average drive significantly
faster than whites, on the order of .5 to .7 MPH. Figure 15 presents this gap by county,
showing that minority speeds stochastically dominate white speeds. These results are
in line with previous studies of highway patrol ticketing, which argue that much of the
gap in ticketing between whites and minorities can be explained by higher speeds by
minorities (Smith et al., 2004; Lange et al., 2005). However, these previous studies and the
news coverage that followed implicitly argued that the racial difference in speeds rules
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out the presence of bias by officers. Our study highlights how this thinking is incorrect
by showing that disparities in driving and racial bias coexist in our setting.
7.2.1

Decomposing the Gaps in Speeding and Discounting

A first-order question in the study of discrimination is the extent to which an aggregate
racial disparity can be explained by the measured amount of bias. Tables 12 and 13
seek to answer this question by decomposing the measured racial speed and discounting
disparities, respectively, into discrimination by officers, sorting of officers across counties,
and differential speeding by racial groups.
To do so, we simulate the model with different restrictions on the behavior and location
of the officers. In each simulation, drivers are randomly re-assigned a new officer from
their county and drawn a new speed x from their race-and-county specific distribution
Pλ (x). If the driver’s speed is above the discount point, the officer draws a preference
shock  and gives the driver a discount to 9 MPH over if t +  > b · x.
The “Baseline” row of Table 12 shows how the charged speeds of drivers appear in a
simulation of the model that does not change any of the parameters of the model. All of
the decompositions are benchmarked to this baseline. In the ”No Discrimination” row,
we remove discrimination by making each officer treat minority drivers like they treat
white drivers. This restriction reduces the gap in speeding by 15%. In the ”No Sorting”
row, drivers and officers match randomly from throughout the entire state rather than
the initial county. Here we find that 28% of the gap in speeding is removed, consistent
with the earlier finding that officers tend to be more lenient overall in neighborhoods
with fewer minorities. Removing both sorting and discrimination, the gap in speeding
is reduced by 46%. The remaining gap is due exclusively to the fact that minorities are
driving faster speeds. In the second panel of Table 12 we report the same decompositions,
where the gap is conditional on the county of the stop. Removing the sorting of officers
no longer has any effect, since that only leads to differences across counties.
In Table 13, we report our decomposition of the gap in bunching. Consistent with
the previous discussion, removing both the discrimination and sorting of officers leads to
reductions in the aggregate disparity. As reported in the ”Neither” rows, only 9-13% of
the gaps in bunching are due to differences in speeding by white and minority drivers.
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7.3

Counterfactual Analysis

The model above estimates officer discrimination and driver speeds using a complementary approach to our differences-in-differences regressions, but corroborates the same
story. While minority drivers on average drive slightly faster, officer are less likely to discount minorities at any given speed, and this disparity varies significantly across officers.
We now use the estimates to conduct a series of policy counterfactuals to explore
how best to curb discrimination in speeding tickets. Because we provide a nonparametric
estimate of the distribution of behavior across officers and speeds across race and locations,
we can explore a rich set of counterfactuals whose outcomes depend on the full distribution
of lenience and discrimination. The results of these counterfactuals are compared relative
to a baseline simulation, reported in the first row, that retains the empirical pool of officers
and their distribution across counties.
It is important to note here that we steer clear of making normative statements in these
counterfactuals; the only outcome we consider is the statewide disparity in discounting.
A full consideration of the welfare impact of the ensuing policies would likely consider
additional outcomes, such as the speeding response to changes in enforcement (Gehrsitz,
2015).
7.3.1

Firing and Hiring

We first consider the most direct policy for mitigating the disparity in treatment: removing
the most discriminatory officers. We take officers in the 95th percentile and above of
discrimination and remove them from the pool of officers. This cutoff removes officers
with a difference in discounting of 16 percentage points or greater between whites and
minorities. For symmetry, we also remove officers who reverse discriminate by that
amount (comprising only .4% of officers).
The statewide disparity in treatment barely changes in response to removing these
officers, falling by less than 2%. The lack of effectiveness from this policy partly stems
from the fact that discriminatory officers are on average very lenient. When they are
removed, drivers are left to be stopped by officers who, while less discriminatory, are also
less lenient overall. This fact can be seen by noting that the average discount rate goes
down in nearly equal measure for both white and black drivers.
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The next counterfactuals we consider are increased hiring of minority and female
officers. Given our earlier finding that minority and female officers exhibit lower levels of
discrimination, we should expect that increasing their presence might lead to lower levels
of aggregate bias. We calculate this counterfactual by re-simulating which officer each
driver draws, taken from within his county, where the probability of drawing a minority
or female officer is exogenously changed. Results are reported in Table 14, in which
we display the probabilities of discount for white and minority drivers unweighted, to
represent the statewide disparity. Consistent with our intuition, the gap in probability
of discount declines, though very modestly. Increasing the share of female officers from
8% to 18% of the force leads to a reduction in the discount gap from .094 to .082, a 14%
reduction. An increase in minority officers from the empirical share of 35% to 45% reduces
the gap from .094 to .088, an 8% reduction.
Demographic policies have been suggested in the past as a possibility for systemically
changing police behavior, particularly toward poor and minority communities. Donohue III and Levitt (2001) find that an increase in minority officers leads to an increase
in arrests of white offenders, no effect on non-white offenders, and vice versa for an increase in white officers. Our results, though only counterfactuals, are consistent with their
findings.
7.3.2

Resorting Officers

The final counterfactuals we consider are to reassign officers to specific areas based on
their behavior and the share of minorities in each county. Officers are assigned to troops,
which patrol 6-10 counties. Within the troops, officers regularly vary in which locations
they patrol. It may be potentially feasible for a senior officer to, for example, change the
assignment of officers such that minorities face less biased officers. The bottom two rows
of Table 14 present the results of such a policy. The first column is the baseline simulation
of the model to match the true data. The second column sorts officers within a troop such
that the least biased officers are in counties with the most minorities. The third column
sorts officers within a troop such that the most lenient officers are in counties with the
most minorities.
Surprisingly, sorting officers to expose minorities to the least discriminatory has a
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deleterious effect on the treatment gap. The least biased officers are also the least lenient
on average, leading minorities to be treated poorly relative to whites, now exposed to
lenient and biased officers. The gap in probability of discount increases from .094 to .097.
Much more effective in reducing the gap in treatment is assigning the most lenient officers
to minority counties. This policy reduces the treatment gap from .094 to .01.
In short, the counterfactual analyses highlight the importance of absolute lenience as
a consideration separate from discrimination. The policy aimed at exposing minorities to
lenience is much more effective than removing overall bias through firing biased officers
or hiring minority and female officers.

7.4

Caveats

Our simplified modeling framework and counterfactuals are meant to be suggestive of
how the racial treatment gap might change when various personnel policies are considered. That being said, many caveats must be recognized. We are not taking a strong
normative stance on the social welfare function; other outcomes could be relevant to the
policy makers’s problem that we do not consider here. For example, increasing lenience
uniformly may lead to increased speeding, which we show to be the case in a separate
study (Goncalves and Mello, 2017). Changing leniency standards may also lead officers
to give drivers verbal warnings rather than a reduced charge.
We have also assumed that officers are uniform in their treatment of drivers across
counties, which we impose for modeling simplicity. If this uniformity does not hold, it
may be the case that reassigning lenient officers to minority communities will reduce their
lenience, weakening the efficacy of our proposed reassignment policy.

8

Interpretation

We have shown that officers discriminate when setting punishments for speeding, that this
discrimination is concentrated among 40% of officers, and that our officer-level measures
of discrimination can inform the best policy to mitigate the disparity in ticketing. In this
section we consider potential threats to our methodology and alternative interpretations
of our results.
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8.1

Selection into the Data

As we state in Section 2, our data are constrained by the fact that we do not observe
interactions that do not result in a ticket. One concern is that differences on the margin
of whether to give a ticket vary across officers and that this difference may make our
estimates of officer-level discrimination inconsistent.
We do not believe that this issue is a serious concern in our setting. In Section 4 we
show that officer lenience does not correlate with the frequency of tickets written and,
in Section 5, that discrimination does not correlate with the share of tickets written for
minorities. We therefore believe that lenience and discrimination on the stopping margin
are not correlated with behavior on the discounting margin.
We further believe that any discrimination on the stopping margin would bias our
results toward finding less discrimination in discounting. To see this argument, imagine
a minority driver who is on the margin of being ticketed, such that if he were white he
would have been let off with a warning. This driver appears in our data only because
he is a minority. Because he is at this margin, it is very likely the officer will give him
a discount. Therefore, discrimination on the ticketing margin places too many minority
drivers in our sample, and they are disproportionately at the discount point. Thus the
disparity in discounting without the disparity in ticketing would be even greater than
what we observe.20 We formalize this argument in the Appendix and present a method
to estimate the potential effect of selection on our results.

8.2

Racial Difference in Requesting a Break

One key insight of our analysis is that while whites and minorities do not seem to be
differentially exposed to police through traffic enforcement, the quality of the interaction
can vary significantly. This insight has also been confirmed by research that documents
racial differences in the quality of police-civilian interactions (Najdowski, 2011; Najdowski
et al., 2015; Trinkner and Goff, 2016; Voigt et al., 2017).
However, differences in the quality of the interaction leave open the possibility that
20 As

pointed out in Brock et al. (2012), it is not necessarily the case that an individual at the
margin of appearing in the data is guaranteed a certain treatment once in the data. We therefore
use a trimming procedure in the Appendix that provides bounds on our discrimination estimates
under any relationship between ticketing and discounting.
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white drivers are actually more likely to request a break than minorities. If officers are
open to requests for a discount, this difference in solicitations could generate a disparity
in lenience. As in most discrimination studies, we do not have direct information on the
quality and content of the interaction between officer and driver, so we cannot directly
test for whether drivers differ in their propensity to request a break.
We do not believe, however, that differences in requests for a break can explain the
disparity in discounting we observe. For a given level of lenience toward whites, we still
see differences in discrimination across officers. If officers are simply receiving solicitations
for a discount from the drivers (and whites ask more often), we should expect that for
a given level of lenience toward whites, lenience toward minorities is a fixed fraction of
that lenience. This pattern is not borne out in the data. We find that 50% of the variance
in discrimination remains after conditioning for lenience against whites.
Additional evidence that requests for a break are not driving our results are presented
in Table 15. Here we estimate linear probability models of receiving a discount with driver
fixed effects and officer fixed effects separately, and then we estimate with both sets jointly.
We restrict attention to tickets where the driver appears in our data at least twice. As
evidenced by the adjusted R-squared measures, both sets of fixed effects have explanatory
power for whether a driver is discounted. We should expect this finding, since we have
shown that officer lenience and driver characteristics matter for discounting. Surprisingly,
however, driver fixed effects have very little explanatory power after accounting for officer
fixed effects. If it is the case that drivers vary systematically in their propensity to request
a ticket, we should expect that the identity of the driver matters more than the identity of
the officer, but that is not what we find.
Understanding differences in likelihood to request a break remains a challenge for
all discrimination papers. The hit-rate test and approaches that benchmark the behavior
of white officers against black officers are as susceptible to labeling as discrimination a
propensity of white drivers to differentially request a break from white officers. So, while
we do not have a perfect solution, this issue is unresolved in the literature.
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8.3

Statistical Discrimination v. Taste-Based Discrimination

Throughout the paper, we have defined discrimination as the differential treatment of
drivers by race who are stopped for the same speed. This definition is not innocuous,
as there may be some reasons for differential treatment unrelated to observed driving
speed that, while contentious in their use, are not specifically racial animus. For example,
officers may be choosing treatment on the basis of how an individual’s future driving
responds to punishment (Gehrsitz, 2015; Hansen, 2015) or the likelihood of paying a ticket
(Rowe, 2010; Makowsky and Stratmann, 2009). If individuals systematically differ by race
in these characteristics, the racial disparities we observe may reflect the fact that officers
are statistically discriminating by using race as a proxy for deterrability.
In the Appendix, we present a simple test for whether officers are attempting to
minimize court contesting or maximize deterrence. We find no evidence that they are
doing either, which suggest that they are not statistically discriminating to optimize these
objectives.
Further, as noted in Anwar and Fang (2006), statistical discrimination can only explain
behaviors that are uniform across officers, as they are due to the relationship between race
and unobserved heterogeneity rather than anything specific to the officer. The median
amount of bias in our setting is small, but we find a significant and skewed right tail. Such
a distribution of disparate treatment is hard to explain with statistical discrimination.
We do, however, believe that our results are consistent with some officers incorrectly
discriminating in the belief that it is statistical. As shown in Table A-2, drivers with
fewer previous tickets are treated more leniently. And in Figure 17, we show that the
white-minority gap in treatment is smaller among drivers with more previous tickets.
These facts suggest that officers decide who to discount on the basis of whether they
are a responsible driver, and they use race as a signal for responsibility when there is no
previous driving record. We argue that this statistical discrimination is incorrect because
whites and minorities in truth have quite similar driving records, as reported in our
summary statistics, Table 1. This finding is consistent with the result of Arnold et al.
(2017), who find that bail judges discriminate against black offenders, but do so out of an
inaccurate belief that black defendants are differentially more likely to reoffend.
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9

Conclusion

The large racial disparities in the criminal justice system have led many to claim discrimination as the root cause. We argue in this paper that identifying discrimination at the
level of the individual criminal justice agent is crucial for understanding the best policy
for mitigating the disparities in outcomes. We study speeding tickets and the choice of
officers to discount drivers to a speed just below an onerous punishment.
By using a bunching estimator approach that allows for officer-by-race measures of
lenience in tickets, we can explore the entire distribution of both lenience and discrimination on the part of officers. We find that 90% of the gap in discounting can be attributed
to discrimination. The rest of the gap is due to underlying differences in driving speeds
across races. Officers are very heterogeneous in their degree of discrimination, with 40%
of members explaining the entirety of the aggregate discrimination.
We explore whether discrimination is predictable by regressing individual officers’
bias on demographic and personnel characteristics. We find that officers tend to favor
their own race, older officers are more racially biased, and women and college-educated
officers are less biased on average. Personnel information, such as failing an entry exam,
receiving civilian complaints, and seeking a promotion, are not strongly informative about
bias.
Using a model of driver speeding and officer decision-making, we confirm that while
minorities drive faster on average, our officer-level estimates of bias are not confounded
by differences in speeding across groups. We find that setting discrimination to zero across
officers fails to remove the majority of the treatment gap, due to the fact that minorities
tend to live in regions where officers are less lenient toward all drivers. Because of this fact,
policies directed at reducing discrimination directly have a significant but modest effect
on the treatment gap. Policies that instead target officers’ lenience, by reassigning lenient
officers to minority neighborhoods, are much more effective at reducing the aggregate
treatment disparity.
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Table 1: Summary Statistics
White
0.362
(0.481)

Black
0.397
(0.489)

Hispanic
0.301
(0.459)

Total
0.354
(0.478)

Age

37.39
(14.89)

34.15
(12.10)

34.20
(11.93)

36.03
(13.83)

Florida License

0.818
(0.386)

0.853
(0.355)

0.893
(0.309)

0.842
(0.365)

Zip Code Income

56.96
(53.20)

39.70
(31.18)

46.49
(42.81)

51.13
(47.79)

Citations in Past Year

0.0391
(0.209)

0.0482
(0.231)

0.0459
(0.232)

0.0424
(0.219)

MPH Over

15.49
(6.518)

16.67
(7.046)

18.32
(6.972)

16.38
(6.829)

Tickets at 9 MPH Over

0.352
(0.478)

0.316
(0.465)

0.206
(0.405)

0.311
(0.463)

Fine Amount

182.3
(76.40)
.584
667,447

190.2
(80.50)
.184
210,368

200.7
(79.33)
.231
264,374

188.0
(78.23)
1
1,142,189

Female

Share
N

Notes: Number of observations is 571,751 (White); 184,567 (Black);
234,323 (Hispanic); 990,641 (Total). Standard deviations in parentheses.
Zip code income is missing for 42% of White stops, 40% of Black stops,
37% of Hispanic stops. To account for the fact that a large share of fine
amounts are missing or zero in our data, we impute the fine amount
with the modal non-zero fine for each county × speed over the limit cell.
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Table 2: Characteristics of Cited Drivers Relative to Other Data Sources
Citations
0.356
(0.479)

ACS - Any
0.515
(0.500)

ACS - Drivers
0.474
(0.499)

Crash - Any
0.424
(0.494)

Crash - Injury
0.441
(0.497)

Age

34.90
(13.45)

47.46
(19.39)

41.70
(13.72)

39.65
(16.78)

39.77
(17.11)

White

0.578
(0.494)

0.625
(0.484)

0.606
(0.489)

0.556
(0.497)

0.576
(0.494)

Black

0.181
(0.385)

0.138
(0.345)

0.136
(0.343)

0.189
(0.391)

0.193
(0.394)

Hispanic

0.241
(0.428)

0.200
(0.400)

0.217
(0.412)

0.233
(0.423)

0.211
(0.408)

Female

Notes: Standard deviations in parentheses. ACS data include individuals aged 16 or
older and sampling weights are used.
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Figure 1: Distribution of Charged Speeds and Fine Schedule
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Notes: Connected line shows histogram of tickets. Dashed line plots fine schedule for Broward
County. 30 MPH over is felony speeding and carries a fine to be determined following a court
appearance.
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Figure 2: Charged Speed Distributions by Driver Race
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Notes: Connected line shows histogram of ticketed speeds, separately by driver race. 34.3% of
tickets to white drivers are given at 9 MPH over compared to 25.2% of tickets for minority drivers.
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Figure 3: Evidence of Officer Lenience

Panel A: Lenience Distribution

Panel B: Residualized Lenience Distribution
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Panel C: Correlation Across Time

Panel D: Correlation Across Space
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Notes: Panel A plots the across-officer distribution of lenience, calculated as the share of tickets
given for 9 MPH over the limit. Panel B plots the across-officer distribution of residualized lenience.
Panel C plots officers’ residualized lenience in the years with the most and second most citations.
Panel D plots the residualized lenience in the county with the most and second most citations.
Estimates residualized by conditioning on county fixed effects, speed zone fixed effects, year and
month fixed effects, and day of week fixed effects. See text for additional details.

44

Figure 4: Officer Lenience and Share Drivers Minority
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Notes: Figure plots each officer’s lenience against the share of officer’s drivers who are minority,
residualized. The y-axis variable is constructed by regressing whether an individual is a minority
on county and year fixed effects and other demographics and averaging the residual within an
officer.
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Figure 5: Officer Lenience and Average Daily Tickets
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Notes: Figure plots each officer’s lenience against the average number of tickets per day given by
the officer.

46

Figure 6: Officer Lenience and Other Tickets
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Notes: Figure plots each officer’s lenience against the share of tickets written for non-speeding
infractions and share of tickets written for seatbelt violations.
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Table 3: Officer Lenience Randomization Check

Full Sample

GPS Sample

(1)
Lenience
0.00228
(0.0166)

(2)
Lenience
0.00268
(0.00305)

(3)
Lenience
-0.000275
(0.00323)

(4)
Lenience
-0.00688
(0.00485)

(5)
Lenience
0.000165
(0.00518)

Driver Hispanic

-0.0900***
(0.0285)

-0.00557
(0.00476)

-0.00690
(0.00452)

-0.0220*
(0.0123)

-0.00230
(0.00335)

Driver Female

0.0194***
(0.00434)

0.00490**
(0.00240)

0.00272
(0.00182)

0.00127
(0.00128)

0.00128
(0.00198)

Florida License

-0.0775***
(0.0249)

0.000557
(0.00334)

0.000560
(0.00312)

0.00695
(0.00749)

-0.00226
(0.00372)

-0.167
(0.161)

0.243*
(0.142)

0.0881
(0.115)

0.156
(0.106)

0.0352
(0.0751)

1 Prior Ticket

-0.0104*
(0.00620)

-0.0000658
(0.000811)

-0.000576
(0.000875)

0.00136
(0.00127)

-0.000708
(0.00241)

2+ Prior Tickets

-0.0223*
(0.0122)

-0.000594
(0.00110)

-0.000175
(0.00129)

0.00427**
(0.00208)

0.00138
(0.00377)

Log Zip Code Income

-0.00178
(0.00826)
0
.305

0.00445
(0.00288)
.401
.305
X

-0.00402**
(0.00193)
.085
.305

-0.000417
(0.00294)
.311
.326

-0.0000911
(0.00223)
.957
.326

X

X

1142189

135565

Driver Black

Driver Age

F-test
Mean
Location FE
Location + Time FE
GPS FE
Observations

1142189

1142189

X
135565

Notes: All regressions includes vehicle type fixed effects and county fixed effects. The Ftest reports the joint hypothesis test that variables Driver Black through Log Zip Code Income are zero. Standard errors are clustered at the county level. ”Location FE” includes
county by highway fixed effects. ”Location + Time FE” includes county by highway by
year by month by day of the week by shift fixed effects. ”GPS FE” includes road segment by county by highway by year by month by day of the week by shift fixed effects.
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Figure 7: Difference-in-Difference Raw Data Plot
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Notes: Figure plots the difference-in-difference regression results for each speed. The y-axis plots
the interaction between driver being white and the officer being lenient. Standard errors are at the
5% level.
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Figure 8: Histogram for Non-Lenient Officers
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Notes: Figure plots the difference-in-difference regression results for each speed. The y-axis plots
the interaction between driver being white and the officer being lenient. Standard errors are at the
5% level.
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Figure 9: Difference-in-Difference Results
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Notes: Figure plots the difference-in-difference regression results for each speed. The y-axis plots
the interaction between driver being white and the officer being lenient. Standard errors are at the
5% level.
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Table 4: Difference-in-Difference Results

Full Sample

GPS Sample

(1)
Discount
0.00126***
(0.000326)

(2)
Discount
-0.0210***
(0.00617)

(3)
Discount
-0.0127**
(0.00586)

(4)
Discount
-0.00827*
(0.00464)

(5)
Discount
-0.00715*
(0.00395)

Officer Lenient

0.396***
(0.0355)

0.304***
(0.0377)

0.294***
(0.0440)

0.243***
(0.0194)

0.199***
(0.0322)

Driver White
× Officer Lenient
Mean
Covariates
Location FE
Location + Time FE
GPS FE
Observations

0.0840***
(0.0167)
.305

0.0673***
(0.0111)
.305
X
X

0.0620***
(0.0101)
.305
X

0.0689***
(0.00800)
.322
X

0.0561***
(0.00602)
.322
X

X

X

1142189

135565

Driver White

1142189

1142189

X
135565

Notes: Table reports linear probability estimates where the outcome variable is
whether an individual is ticketed for 9 MPH over the limit. County-level clustered
standard errors in parentheses. Dependent variable is an indicator for charged
speed equals 9 MPH above the limit. GPS indicates fixed effects at the level of
road segment by county.
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Figure 10: Diff-in-Diff Officer-Level Results
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Notes: Figure plots each officer’s β3 from the regression
j

j

S9ij = β0 + β1 · Whitei + β2 · Lenient j + β3 · Whitei · Lenient j + Xi j γ + i j .
j

j

Officers who are non-lenient are assigned β3 = 0. SD reports the standard deviation across β3 , and
j

Avg SE. reports the average standard error for each individual β3 .
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Table 5: Diff-in-Diff Officer-Level Results

Discrimination Percentile
10 %

25%

50%

75%

90%

N

All Officers

-.0113

0

.0053

.0681

.1275

1591

White Officers

-.0076

0

.0231

.0835

.1386

998

Black Officers

-.0339

0

0

.0228

.0637

250

Hispanic Officers

-.0112

0

0

.0403

.1199

318

Notes: Each cell reports the average probability of being observed
at the bunch point, broken down by officer-driver race, where the
probability is derived from the officer lenience and discrimination
estimates from the regression
j
j
S9ij = β0 + β1 · Whitei + β2 · Lenient j + β3 · Whitei · Lenient j + Xij γ + ij .
Observations are weighted so that officers have equal share across
troops.
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Table 6: Officer Discrimination Randomization Check

Full Sample

GPS Sample

(1)
Discrimination
0.000891
(0.00190)

(2)
Disc
0.00152**
(0.000604)

(3)
Disc
0.000708
(0.000575)

(4)
Disc
0.00227
(0.00190)

(5)
Disc
-0.0000482
(0.000884)

Driver Hispanic

-0.00616*
(0.00319)

0.000174
(0.000849)

-0.000665
(0.000677)

-0.00101
(0.00266)

-0.000385
(0.000635)

Driver Female

0.00125**
(0.000614)

-0.000174
(0.000181)

-0.000157
(0.000210)

0.000534
(0.000546)

0.000172
(0.000440)

Florida License

-0.0111***
(0.00304)

-0.000233
(0.000715)

-0.000532
(0.000681)

0.000171
(0.00223)

0.000211
(0.000487)

-0.0140
(0.0274)

-0.00259
(0.0168)

-0.000642
(0.0144)

-0.0104
(0.0276)

-0.00229
(0.0139)

1 Prior Ticket

-0.000770
(0.000694)

0.0000159
(0.000174)

0.0000403
(0.000170)

0.000661
(0.000663)

0.000373
(0.000452)

2+ Prior
Tickets

-0.00198
(0.00144)

0.0000713
(0.000224)

0.000125
(0.000210)

0.00111
(0.000754)

0.000302
(0.000522)

Log Zip Code
Income
F-test
Mean
Location FE
Location + Time FE
GPS FE
Observations

0.00115
(0.00128)
0
.305

0.00150**
(0.000720)
.177
.305
X

0.0000822
(0.000365)
.19
.305

0.000799
(0.00108)
.274
.326

0.000106
(0.000610)
.785
.326

X

X

1142189

135565

Driver Black

Driver Age

1142189

1142189

X
135565

Notes: All regressions includes vehicle type fixed effects and county fixed effects. The F-test
reports the joint hypothesis test that variables Driver Black through Log Zip Code Income
are zero. Standard errors are clustered at the county level. ”Location FE” includes county
by highway fixed effects. ”Location + Time FE” includes county by highway by year by
month by day of the week by shift fixed effects. ”GPS FE” includes road segment by county
by highway by year by month by day of the week by shift fixed effects.
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Figure 11: Diff-in-Diff Officer-Level Results
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Notes: Figure plots each officer’s β3 from the regression
j

j

S9ij = β0 + β1 · Whitei + β2 · Lenient j + β3 · Whitei · Lenient j + Xi j γ + i j .
j

j

Officers who are non-lenient are assigned β3 = 0. SD reports the standard deviation across β3 , and
j

Avg SE. reports the average standard error for each individual β3 .
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Figure 12: Officer-Level Results, Lenient Officers
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Notes: Figure plots the discrimination coefficient β3 for all officers who are lenient.
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.4

Table 7: Lenience by Officer-Driver Race
White Officer
0.321
(0.303)

Black Officer
0.291
(0.295)

Hispanic Officer
0.319
(0.298)

Total
0.310
(0.299)

Black Driver

0.282
(0.286)

0.289
(0.292)

0.278
(0.279)

0.283
(0.285)

Hispanic Driver

0.266
(0.279)

0.278
(0.294)

0.279
(0.285)

0.274
(0.286)

White Driver

Notes: Each cell reports the average probability of being observed at the bunch
point, broken down by officer-driver race, where the probability is derived from
the officer lenience and discrimination estimates from the regression
j
j
S9ij = β0 + β1 · Whitei + β2 · Lenient j + β3 · Whitei · Lenient j + Xi j γ + i j .
Observations are weighted so that officers have equal share across troops.
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Table 8: Predicting Officer Bias

(1)
Black Bias
-0.0232***
(0.00328)

(2)
Hispanic Bias
-0.0203***
(0.00460)

-0.00731**
(0.00326)

-0.0148***
(0.00457)

0.0103
(0.0108)

-0.00375
(0.0131)

Female Officer

-0.0124***
(0.00366)

-0.0112**
(0.00476)

Age

0.0000700
(0.00166)

0.000496
(0.00277)

Experience

-0.00223
(0.00212)

0.00242
(0.00345)

Failed Entrance Exam

-0.00647
(0.00431)

-0.00484
(0.00550)

Any College

-0.00273
(0.00262)

0.00227
(0.00383)

Any Complaints

-0.00101
(0.00367)

0.00115
(0.00460)

Sought Promotion

-0.00123
(0.00262)
Bias
.02
1587

-0.00294
(0.00390)
Bias
.028
1587

Black Officer
Hispanic Officer
Other Race

Dep Var
Mean
Observations

Notes: Robust standard errors in parentheses. In
Columns (1) and (4), dependent variable is our measure of the officer’s bias. In Columns (2) and (5), it
is an indicator for whether our bias estimate is positive. In Columns (3) and (6), it is an indicator for
whether the estimate is positive and statistically significant. Columns (1)-(3) refer to bias against blacks
while Columns (4)-(6) refer to bias against Hispanics.
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Table 9: Predicting Officer Complaints/Force

(1)
# Complaints
-0.721***
(0.223)

(2)
Any Complaints
-0.206***
(0.0588)

(3)
# Use of Force
-0.246
(0.150)

(4)
Any Use of Force
-0.113**
(0.0530)

Minority Bias

0.355
(0.642)

0.321
(0.216)

0.444
(0.462)

0.0793
(0.183)

Black

0.112
(0.176)

0.00156
(0.0400)

-0.190**
(0.0905)

-0.0847**
(0.0336)

-0.00683
(0.144)

0.0170
(0.0372)

0.0340
(0.0993)

0.00730
(0.0373)

Other

0.184
(0.380)

0.0261
(0.0998)

-0.234
(0.181)

-0.0720
(0.0939)

Female

-0.296*
(0.158)

-0.110**
(0.0496)

-0.0145
(0.104)

0.0135
(0.0442)

Age

-0.121
(0.332)

0.161*
(0.0898)

-0.735***
(0.213)

-0.193**
(0.0794)

Age Squared

0.0166
(0.0478)

-0.0247*
(0.0131)

0.0608**
(0.0266)

0.0136
(0.0109)

Experience

-0.0636
(0.413)

-0.0821
(0.130)

-0.559*
(0.331)

-0.0108
(0.117)

Exp Squared

-0.0265
(0.0767)

0.0332
(0.0249)

-0.00401
(0.0460)

-0.00118
(0.0196)

Failed Entrance Exam

0.256
(0.205)

0.0429
(0.0483)

-0.104
(0.109)

-0.00344
(0.0458)

Any College

-0.186*
(0.104)

-0.0263
(0.0294)

0.102
(0.0946)

0.0135
(0.0264)

Sought Promotion

-0.199*
(0.113)
1.259
1401
OLS

-0.0680**
(0.0294)
.551
1401
OLS

-0.0407
(0.0887)
.560
1401
OLS

0.0243
(0.0277)
.294
1401
OLS

Lenience

Hispanic

Mean
Observations
Regression

Notes: Heteroskedasticity-robust standard errors in parentheses. Column title indicates the dependent variable. Data is at the officer level. Regressions have fixed effects for years when and
districts where the officer worked.
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Table 10: Early Discrimination

Early Measure Cutoff

Full Sample Percentiles
N

Median

95th percentile

2% most discriminatory

28

3.2

23.6

5% most discriminatory

76

6.5

60.2

10% most discriminatory

153

9.2

82.6

Early Sample

Full Sample
N

Type I Error

Type II Error

θ j > 1.96 · SE(θ̂ j )

398

32.2%

54.6%

θ j > 2.33 · SE(θ̂ j )

329

31.0%

61.8%

θ j > 3 · SE(θ̂ j )

236

28.0%

71.4%

Notes: This table presents the relationship between early measures
of discrimination (using first 100 tickets) and discrimination using
all an officer’s data. The first panel reports how different cutoffs
in the percentile of early discrimination translate to percentiles in
the full sample. For example, the median percentile of full-sample
discrimination for an officer who is in the top 2% of early discrimination is 3.2. The 95th percentile among those from the early
2% cutoff is 23.6. The bottom panel reports how often the early
measures mislabels an officer as discriminatory and how often it
misses a discriminatory officer. Type I Error reports the percentage of officers identified as discriminatory in the early sample who
are not discriminatory at the 5% level in the full sample. Type II
Error reports the percentage of officers who are discriminatory in
the full sample at the 5% level who are not identified as discriminatory in the early sample.
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Table 11: Model Parameter Estimates

White

b, slope
t, officer valuations
λ, speeds
Pr(Discount)

Minority

µ

σ2

# Param

µ

σ2

# Param

Mean Diff

.0228∗∗∗
(9.38 X 10−5 )

—

1

—

—

—

—

-2.41∗∗∗
(.046)

20.12∗∗∗
(0.781)

1591

-2.52∗∗∗
(.057)

19.50∗∗∗
(0.757)

1591

0.10∗∗∗
(.013)

18.387∗∗∗
(0.002)

2.905∗∗∗
(0.506)

67

19.107∗∗∗
(0.003)

2.186∗∗∗
(0.381)

67

-0.720∗∗∗
(0.004)

0.357∗∗∗
(6.90 X 10−4 )

0.125∗∗∗
(0.005)

1591

0.325∗∗∗
(7.98 X 10−4 )

0.112∗∗∗
(0.004)

1591

0.033∗∗∗
(0.001)

Standard errors in parentheses
∗

p < 0.05, ∗∗ p < 0.01, ∗∗∗ p < 0.001

Notes: This table presents estimates of the model introduced in section 7. b is the slope parameter for how
officers weight the speed of drivers in choosing to discount, t is each officer’s mean valuation of a racial
group in choosing to discount, and λ is the poisson speed parameter for each race by county. Pr(Discount)
= Φ(t − 10b), i.e. the probability of being discounted when driving right above the bunch point. Note that
the discount probabilities are not technically parameters but rather are calculated using the estimated t’s
and b. The variances are empirical variances of the estimates, not adjusted for sampling error.
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Figure 13: Model Estimates: Officer Lenience by Race
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Notes: Prj ≡ P j (Discount|X = 10, Driver Race = r)

Figure 14: Model Estimates: Percentiles of Officer Lenience
25th Pctile

Median Lenient Officer

.8

75th Pctile

.8

.8

.6

.6

White Driver

Probability of Discount

Probability of Discount

.6

.4

.2

Probability of Discount

Minority Driver

.4

.2

0

.2

0
10

20

30

40

Speed Over Bunch Point

.4

0
10

20

30

40

Speed Over Bunch Point

Notes: Prj ≡ P j (Discount|X = 10, Driver Race = r)
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Figure 15: Model Estimates: Speed Distribution
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Notes: Figure plots the distribution of speed parameters λ across counties, separately by race of
the driver.

Figure 16: Model Estimates: Racial Discrimination by Officer
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Notes: P j (Discount|X = 10, Driver Race = White) − P j (Discount|X = 10, Driver Race = Minority)
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Table 12: Speed Gap Decomposition

State-Wide Disparity
White Mean (MPH)

Minority Mean

Difference

Percent

Baseline

15.533
(.539)

17.545
(0.643)

2.011
(0.351)

100

No Discrimination

15.511
(.563)

17.218
(0.670)

1.707
(0.363)

84.9

No Sorting

15.633
(.501)

17.086
(.572)

1.453
(.276)

72.3

Neither

15.520
(.505)

17.063
(.577)

1.543
(.279)

54.6

County-Level Disparity
White Mean (MPH)

Minority Mean

Difference

Percent

Baseline

15.533
(.576)

16.43
(.586)

.897
(.103)

100

No Discrimination

15.511
(.563)

16.091
(.568)

.58
(.076)

64.7

No Sorting

15.633
(.501)

16.55
(.504)

.917
(.054)

102.3

Neither

15.622
(.505)

16.199
(.508)

.577
(.0550)

64.3

Notes: Table presents how the racial gap in discounting and speeds change without
bias and sorting of officers across counties. The probability gap is the probability of
being discounted if you are at the speed right above the jump in fine. Both gaps are
the white drivers’ outcome minus minority drivers’ outcome. No bias is calculated
by assigning each officer’s preferences toward minorities to be the same as his preference to whites. No sorting is calculated by simulating a new draw of officers for
each driver, where the draw is done at the state level.
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Table 13: Discounting Gap Decomposition

State-Wide Disparity
White Mean

Minority Mean

Difference

Percent

Baseline

.346
(.043)

.257
(.048)

.090
(.021)

100

No Discrimination

.348
(.041)

.287
(0.047)

.061
(.022)

67.8

No Sorting

.325
(.037)

.283
(.041)

.042
(.017)

46.1

Neither

.325
(.037)

.317
(.041)

.009
(.017)

9.2

County-Level Disparity
White Mean

Minority Mean

Difference

Percent

Baseline

.346
(.043)

.3097
(.043)

.037
(.006)

100

No Discrimination

.354
(.041)

.341
(0.041)

.007
(.004)

17.2

No Sorting

.325
(.037)

.287
(.037)

.038
(.002)

101.7

Neither

.325
(.037)

.32
(.037)

.0049
(.0009)

13.1

Notes: Table presents how the racial gap in discounting and speeds change
without bias and sorting of officers across counties. The probability gap is the
probability of being discounted if you are at the speed right above the jump
in fine. Both gaps are the white drivers’ outcome minus minority drivers’
outcome. No bias is calculated by assigning each officer’s preferences toward
minorities to be the same as his preference to whites. No sorting is calculated
by simulating a new draw of officers for each driver, where the draw is done
at the state level.
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Table 14: Model Counterfactuals

Hiring & Firing
White Mean

Minority Mean

Difference

Percent

Baseline

.353
(.041)

.259
(.046)

.094
(.02)

100

Fire 5% Most Biased Officers

.347
(.043)

.254
(.04)

.094
(.02)

98.7

Increase Female Share 10pp
(Base of 8%)

.333
(.038)

.251
(.043)

.082
(.02)

86.2

Increase Minority Share 10pp
(Base of 35%)

.353
(.039)

.266
(.044)

.088
(.021)

92.3

Resorting Officers
White Mean

Minority Mean

Difference

Percent

Exposing Minorities
To Least Biased

.350
(.045)

.253
(.05)

.097
(.022)

102.6

Exposing Minorities
To Most Lenient

.308
(.057)

.299
(.065)

.01
( .03)

10.1

Notes: Results are reporting the probability of being ticketed 9MPH over. Observations
are not weighted, so the disparities reflect statewide racial differences in lenience.
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Figure 17: Racial Disparity by Previous Tickets
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Notes: Table reports the white-black and white-hispanic disparity in discounting, where the race
of the driver is interacted with the number of previous tickets a driver has at the point of the stop.
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Table 15: Officer and Driver Fixed Effects

R-Squared
Adj. R-Squared
Driver FE
Officer FE
N

(1)
Discount
.558
.178
X
192380

(2)
Discount
.471
.466
X
192384

(3)
Discount
.728
.486
X
X
192380

Notes: Data is at the citation level and the outcome is
whether a driver is found at the discount point. Sample is restricted to drivers with two or more tickets
in the citations data. Columns vary by level of fixed
effects.
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Data Appendix
Citations Data
Our data cover the universe of citations written by the Florida Highway Patrol for the
years 2005-2015, comprising 2,614,119 observations. We make several restrictions that
reduce the number of observations:
1. speeding is the primary citation (1,677,177 observations, 64% of previous sample)
2. no crash is involved (1,676,141, 99.9%)
3. speed is between 0 and 40 over the limit (1,665,699, 99.4%)
4. posted speed limit is between 25MPH and 75MPH (1,664,570, 99.9%)
5. citations not from an airplane (1,660,355, 99.7%)
6. race/ethnicity is not missing (1,408,355, 84.8%)
7. race/ethnicity is white, black or Hispanic (1,335,887, 94.8%)
8. not missing driver’s license state, gender, or age (1,333,720, 99.8%)
9. officer is identifiable (1,024,631, 76.8%)
10. officer has at least 100 tickets, and at least 20 for minorities and 20 for whites (988,096,
96.5%)

Linking Offenses to Personnel Information
Officers enter their information by hand onto each speeding ticket, leading to inconsistencies in how their names are recorded. Some names are misspelled, and sometimes officers
place only their last name and first initial. The Florida Department of Law Enforcement
(FDLE) maintains a record of each certified officer in the state, along with demographic
information. We link these using each officer’s last name and first three letters of first
name (if available on ticket) using a fuzzy match algorithm in Stata (reclink). We restrict
attention to officers who are unique up to last name and first three letters of first name in
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the FDLE data. Among tickets where only the first initial is listed, we keep matches where
the last name and first initial of an officer are unique in the FDLE data. Of the 1,677,177
speeding tickets in our data, 1,651,933 have at least an officer last name and first initial
listed. Of these, 1,260,900 match successfully to the FDLE data.

Hours and Shifts of Tickets
Officers manually enter time of day, and there are several inconsistencies in how these are
recorded. Most officers use either a 12-hour time and clarify AM versus PM, and others
use 24-hour military time. Some officers regularly use 12 hour time and do not record AM
versus PM. We set these times to be missing.
The FHP has three shifts, 6am to 2pm, 2pm to 10pm, and 10pm to 6am. We record
these directly from the hour of the ticket if it is properly recorded above. If there is no
correct hour of day, we take a two-week moving average of the officer’s modal shift for
his citations and impute the shift. For the remaining tickets we leave shift as missing. Of
the 1.6 million initial speeding citations, 692,416 have shift missing, and 413,560 remain
missing after the imputation procedure.
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Estimation of Model
While the setup of the model is simple, non-parametrically estimating the distribution
of bias is computationally complex. The model parameters to be identified are the 67×2
county-race speeds λrc , 1327×2 officer average racial preferences, t jr , and the slope of the
cost function b, totaling 2,789 parameters. This complexity makes estimation directly
through maximum likelihood challenging.
We estimate the model by iterating across the groups of parameters until the solution
converges. We solve first for a set of initial guesses by assuming that speeds and officer
preferences are uniform and performing maximum likelihood on b, λ, t. We set b̂ to be
from the aggregate MLE. We then calculate the county-specific speeds and officer-specific
preferences in the following way:
1. Set initial values λ(0)
rc = λ̂ from the aggregate MLE estimation.


(0)
},
b̂
condi2. Solve for officer preferences t(0)
by
maximizing
likelihood
L
t
|x
,
{λ
jr
jr
rc
ij
tional on speed parameters and slope estimate.


(0)
3. Solve for speed parameters λ(1)
rc by maximizing likelihood L λrc |x jr , {t jr }, b̂ conditional on officer preferences and slope estimate.
4. return to step 2 and repeat until parameter guesses converge.
Because in every iteration the total likelihood increases, the process will converge at
least to a local optimum. We check different starting values to confirm that our results
achieve a global maximum.
Conditional on speed and slope, the officer parameters are separable and thus can
be easily solved, and similarly for the speed parameters when conditioning on officer
parameters. Further, the conditional likelihood functions are unimodal in the parameters;
this means that the score functions only cross zero once, simplifying the search for an
optimum. Standard errors are calculated by estimating the information matrix via the
variance of the parameters’ score functions.
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Accounting for Stopping Margin Selection
As discussed in Section 8, one concern we face is that we do not observe the interactions
that do not result in a ticket, therefore officer differences in lenience and discrimination
on whether to give a ticket may bias our estimates of discount discrimination. Here we
write down a simple selection model to think about potential bias and present a trimming
procedure for bounding the effect of officer differences in ticketing on our estimates of
discrimination.
Consider a model of ticketing where there is a first margin of whether or not a driver
is ticketed at all:
B
Yij∗ = θW
j + θ j · Bi + i j
B
Zij = αW
j + α j · Bi + ηi j

Yij∗ is a latent variable for whether the driver receives a discount, and Zi j is a latent variable
for whether the officer tickets the driver at all. We observe Yi j if Zi j crosses zero and the
officer chooses to ticket the driver.


∗


 1I(Yi j ≥ 0) if Zi j ≥ 0
Yij = 


 missing
otherwise
When we estimate our probit/LPM, the object of interest is θBj , each officer’s degree of
discrimination in discounting. Our estimation of θBj is based on comparing treatment of
white and non-white drivers conditional on appearing in the data:
E[Yij∗ |Bi = 1, Zi j > 0] − E[Yi∗j |Bi = 0, Zi j > 0]
B
W
= θBj + E[ij |ηi j > −αW
j − α j ] − E[i j |ηi j > −α j ]

If there’s a difference in treatment in the first margin (αBj , 0) and corr(i j , ηi j ) , 0, then
our estimate of θBj will be inconsistent. In particular, if αBj > 0 (discrimination in ticketing)
and corr(ij , ηij ) < 0 (drivers more likely to be ticketed are less likely to be discounted),
then the error term above will be positive, suggesting that our measure of discrimination
will be biased toward zero.
Ideally we could compare E[Yij∗ |Bi = 1, ηi j > −αW
] − E[Yi∗j |Bi = 0, ηi j > −αW
], i.e. drivers
j
j
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of both races who would be ticketed regardless of race. We present here a trimming
procedure based on Lee (2009) that provides bounds on this difference.
We know that
B
E[Yij∗ |Bi = 1, ηij > −αW
j − αj ]

=p j

· E[Yij∗ |Bi = 1, ηij > −αW
j ]

W
B
+(1 − p j ) · E[Yij∗ |Bi = 1, −αW
j > ηij > −α j − α j ]

where
pj =

P(ηij > −αW
)
j
P(ηi j > −αW
− αBj )
j

In words, the observed treatment is a linear combination of treatment of marginal and
inframarginal black drivers, where 1 − p j is the share of marginal drivers.
The Lee (2009) approach is the following: we do not know E[Yi∗j |Bi = 1, ηij > −αW
], but
j
we can bound it by assuming the marginal drivers are either at the bottom or top of the
distribution f (Yij∗ |Bi = 1, ηij > −αW
− αBj ) and ”trimming” them from the sample, where
j
the amount that needs to be trimmed is 1 − p j .
In a traditional case of censored data, the researcher directly observes p j , the differential
degree of censoring across groups. In our setting, we do not observe p j , because we do
not see who does not appear in the data. To remedy this issue, we do the following: we
take each officer’s share of tickets issued to black (Hispanic) drivers and regress it on his
discrimination against blacks (Hispanics), residualizing both for all driver characteristics
and location and time of stop:
Blacki = b0 + b1 · θ̂Bj + Xij · β + ij
If we find that b1 > 0 (b1 < 0), we trim the pool of black drivers from officers with high
(low) θBj so that the relationship in the trimmed sample is zero. We trim observations from
both the top and the bottom of the distribution of f (Yi∗j |Bi = 1, Zi j = 1) to get our bounds.
This procedure is meant to remove drivers that seem to appear in the data because the
officer is discriminatory who would otherwise not appear in the data.
As shown in Section 5, we find no statistically significant relationship when this regression is aggregated to share of minority drivers and discrimination against all minorities.
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Figure A-1 shows the results of the regression above, where the left panel is for black
drivers and the right panel is for Hispanic drivers. We graph a nonparametric relationship
between the variables but report the coefficient from a linear regression. Consistent with
our previous results, there is almost no relationship, and the coefficient for black drivers
is not significant. There is a small but statistically significant relationship between share
hispanic drivers and Hispanic discrimination.
Figure A-2 shows the results of the trimming procedure that sets the above relationships
to zero. We then rerun the difference-in-difference regressions from before for both the
trimmed-above and trimmed-below samples, and the bounds are shown all possible
values between these two estimates. For both black and Hispanic discrimination, the
disparity in discounting persists after accounting for differential selection into the data.
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Testing for Statistical Discrimination
We argue that the discrimination we find in traffic discounting is taste-based rather than
statistical. In other words, there is no policing objective that is correlated with race that
is driving the disparity in treatment. In this section, we present a method for testing
whether officers are maximizing a certain objective, and the two outcomes we consider
are future recidivism and court contestations. The approach borrows from the selectionon-gains test from Heckman et al. (2010), among others. The notation flips depending on
the approach, so we will start with court contesting.
Officer j stops driver i for speeding and sets punishment πij ∈ {0, 1}, where 1 indicates
the harsher ticket. Each individual is identified by his response to both ticket types,
{Y0 (i), Y1 (i)}, which indicate the probability they will contest their ticket. An individual’s
probability of this action can be written as
Y(i) = Y0 (i) + π · (Y1 (i) − Y0 (i)) ≡ Y0 (i) + π · ∆Y(i)
For simplicity, we assume drivers are drawn from a unit mass, where i ∈ [0, 1], indicates
where in the distribution a driver is drawn. Drivers are ordered by their responsiveness
to receiving a ticket:
i < i0 ⇒ ∆Y(i) ≥ ∆Y(i0 )
i.e. ∆Y(i) is monotonically decreasing in the ordering of drivers.
The officer’s objective is to maximize the total number of drivers who receive the
harsh ticket, subject to a constraint on the amount of time he can be in court C. In practice,
because of the ordering of drivers, he will choose some cutoff θ below which drivers are
treated leniently and above which drivers are treated harshly. Because the objective is
increasing in number of tickets, as is the constraint, the constraint will be binding and we
can solve the problem by solving
Z

1

Y0 (v)dv +
0

1

Z

θ∗

∆Y(v)dv = C

(3)

In our data, we observe θ∗ and C for each officer. The Marginal Treatment Effect (MTE)
of lenience on court time at a given lenience can be calculated using the Implicit Function
Theorem and Leibniz’s rule:
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MTE(θ∗ ) ≡

∂C
= −∆Y(θ∗ )
∂θ∗

(4)

This fact tells us that the MTE across officers should be strictly declining in magnitude
by officer lenience. In other words, the officer with the least lenience should have the
most negative MTE, and the officer with the most lenience should have the least negative
MTE.
The intuition for the result is the following: imagine an officer who is very lenient
toward his drivers. If he is going to be harsh to one driver, it’s going to be because they’re
not very responsive to a harsh ticket and will not contest. We will thus see that officer
have a small MTE. Imagine an officer who is harsh toward nearly all drivers. If he is going
to give a break to someone, it is because they would have a large response to it, and giving
him a break would give him a large return in reduced court time. We should thus expect
a large MTE for him.
The formulation for recidivism is similar, except that harsher tickets lead to less recidivism, so ∆Y(i) < 0. In that case, the officer who is most lenient will have the most positive
MTEs, and the officer who is least lenient will have the least positive MTEs.
To take this test to the data, we first check whether ticket harshness affects court contestation. Of course, each driver’s ticket harshness is potentially endogenous, so we use the
stopping officer’s average lenience as an instrument for the driver’s ticket. This averagelenience-of-treater instrumenting design has been used in various settings to study the
effect of criminal sentence length (Kling, 2006; Mueller-Smith, 2014), bankruptcy protection (Dobbie and Song, 2015), foster care (Doyle, 2007; Doyle Jr, 2008), and juvenile
incarceration (Aizer and Doyle Jr, 2015). We then consider whether a driver who encounters a harsh officer is more likely to contest her ticket. Figure A-4 reports the reduced form
relationship between residualized officer lenience and contest rate, and we find a strong
relationship between officer lenience and court contest rate.
More importantly for our analysis, we next consider whether the effect of ticketing
harshness on driver contest rate varies by the level of officer lenience. To do so, we take
the approach of Doyle (2007) and calculate each driver’s probability of getting a break by
regressing whether he receives a harsh ticket solely on the officer’s residualized lenience,
generating a driver-level propensity score. We then regress court contest rate on driver
propensity score, separately by bins of propensity level. The result is reported in Figure
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A-5.
The prediction of our theory is that drivers encountering officers with low lenience
will have the most negative treatment effect, and the drivers encountering the officers
with high lenience will have the least negative treatment effect. We do not see this borne
out in our analysis. While we reject that the treatment effects across bins are all the same,
the treatment effects do not have a strict monotonic direction, nor do they appear to be
generally increasing with officer lenience. This fact suggests that officers are not choosing
ticket harshness so as to minimize court time.
We perform the same analysis for traffic deterrence, reported in Figures A-6 and A-7.
As with contest rates, we find that recidivism responds to ticketing severity. A driver who
encounters a lenient officer is more likely to receive a ticket in the following year relative
to one encountering a harsh officer. The prediction of our framework is that, if officers are
maximizing deterrence, the marginal treatment effect for lenient officers is least positive,
and the marginal treatment effect for harsh officers is most positive. Again, we find that
this prediction is not consistent with the data. If anything, it seems that officers who are
harshest have the largest treatment effects.
We therefore conclude that officers are not ticketing optimally to minimize court time
or maximize deterrence, ruling out that they are discriminating on the basis of these
outcomes.
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Appendix Figures
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Figure A-1: Share Minority By Officer Discrimination, by Race
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Notes: Left panel reports an officer’s residualized share of tickets that are for black drivers against
that officer’s measure of discrimination. The same is reported on the right hand side, but for
Hispanic drivers and discrimination against Hispanics.
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Figure A-2: Trimmed Bounds on Difference-in-Difference Regressions

Hispanic Drivers
.05

0

0

Hisp X Lenient Coefficient Bounds

Black X Lenient Coefficient Bounds

Black Drivers
.05

-.05

-.1

-.05

-.1

-.15

-.15
5

10

15

20

25

30

5

MPH Over

10

15

20

25

30

MPH Over

Notes: Figures report regression coefficients from regression where outcome is whether a driver is
encountered at speed s and driver race Blacki and Hispanici are interacted with whether the officer
is lenient. The left panel reports the interaction term for black drivers for each speed, and the right
panel reports the interaction for Hispanic drivers.
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Figure A-3: Court Contest Rate
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Notes: Figure reports the rate at which individuals contest their ticket, for each speed and race of
driver.
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Figure A-4: Officer Lenience and Court Contest Rate
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Notes: Figure reports the rate at which individuals contest their ticket, for each speed and race of
driver.
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Figure A-5: Marginal Treatment Effect of Officer Lenience on Court Contest Rate
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Notes: Figure reports the Appendix analysis of how the effect of officer lenience on contest rate
varies by officer level of lenience.

83

Figure A-6: Officer Lenience and Recidivism Rate
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Notes: Figure reports the rate at which individuals contest their ticket, for each speed and race of
driver.
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Figure A-7: Officer Lenience and Recidivism Rate
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Notes: Figure reports the Appendix analysis of how the effect of officer lenience on recidivism rate
varies by officer level of lenience.
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Table A-1: Racial Disparity in Speeding

Full Sample

GPS Sample

(1)
MPH Over
1.072***
(0.267)

(2)
MPH Over
0.809***
(0.0876)

(3)
MPH Over
0.727***
(0.0845)

(4)
MPH Over
0.636***
(0.0831)

(5)
MPH Over
0.620***
(0.0762)

(6)
MPH Over
0.897***
(0.0666)

(7)
MPH Over
0.785***
(0.0750)

2.765***
(0.526)

0.875***
(0.128)

0.791***
(0.133)

0.646***
(0.136)

0.650***
(0.134)

1.044***
(0.213)

0.785***
(0.125)

Driver Female

-0.610***
(0.0462)

-0.554***
(0.0408)

-0.393***
(0.0536)

-0.348***
(0.0540)

FL License

-0.179**
(0.0804)

-0.350***
(0.0799)

-0.683***
(0.151)

-0.521***
(0.124)

Driver Age

-0.0439***
(0.00131)

-0.0416***
(0.00125)

-0.0379***
(0.00166)

-0.0337***
(0.00208)

1 Prior Ticket

0.283***
(0.0244)

0.287***
(0.0457)

0.296***
(0.0685)

2+ Prior Tickets

0.792***
(0.0366)

0.686***
(0.0715)

0.737***
(0.0618)

Log Zip Code Income

0.122**
(0.0481)
16.554
X

0.0879*
(0.0466)
15.979
X
X
X

0.0402
(0.0501)
15.979
X

Driver Black
Driver Hispanic
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Mean
Vehicle FE
Location FE
Location + Time FE
GPS FE
Observations

16.554

16.554

16.554

16.554

X

X

X

1125068

1125068

1125068

1125068

X
1125068

133927

X
133927

Notes: Table reports regressions where the outcome is the speed for which the individual is ticketed. ”Location FE”
are fixed effects at the county by posted speed limit. ”Location + Time FE” are fixed effects at the county by posted
speed limit by year by month by day of week by hour fixed effects. ”GPS FE” are fixed effects at the road segment by
posted speed limit by year by month by day of week by hour fixed effects. GPS sample are tickets with the GPS location
available. Standard errors are clustered at the county level.

Table A-2: Racial Disparity in Discounting

Full Sample

GPS Sample

(1)
Discount
-0.0315*
(0.0179)

(2)
Discount
-0.0270***
(0.00452)

(3)
Discount
-0.0244***
(0.00477)

(4)
Discount
-0.0220***
(0.00482)

(5)
Discount
-0.0231***
(0.00450)

(6)
Discount
-0.0386***
(0.00679)

(7)
Discount
-0.0313***
(0.00642)

-0.143***
(0.0331)

-0.0401***
(0.00883)

-0.0390***
(0.00937)

-0.0344***
(0.00890)

-0.0355***
(0.00880)

-0.0571***
(0.0124)

-0.0395***
(0.00844)

Driver Female

0.0282***
(0.00416)

0.0262***
(0.00389)

0.0188***
(0.00374)

0.0178***
(0.00390)

FL License

0.00796*
(0.00410)

0.0142***
(0.00433)

0.0326***
(0.00774)

0.0211**
(0.00864)

Driver Age

0.00134***
(0.000232)

0.00127***
(0.000221)

0.00124***
(0.000199)

0.00103***
(0.000208)

1 Prior Ticket

-0.0122***
(0.00260)

-0.0101***
(0.00367)

-0.0125***
(0.00456)

2+ Prior Tickets

-0.0289***
(0.00577)

-0.0215***
(0.00611)

-0.0269***
(0.00667)

Log Zip Code Income

-0.00938***
(0.00208)
.31
X

-0.00506
(0.00373)
.326
X
X
X

-0.00203
(0.00472)
.326
X

Driver Black
Driver Hispanic
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Mean
Vehicle FE
Location FE
Location + Time FE
GPS FE
Observations

.31

.31

.31

.31

X

X

X

1125068

1125068

1125068

1125068

X
1125068

133927

X
133927

Notes: Table reports regressions where the outcome is an indicator for the individual being ticketed at 9MPH
over the limit. ”Location FE” are fixed effects at the county by posted speed limit. ”Location + Time FE” are
fixed effects at the county by posted speed limit by year by month by day of week by hour fixed effects. ”GPS
FE” are fixed effects at the road segment by posted speed limit by year by month by day of week by hour fixed
effects. GPS sample are tickets with the GPS location available. Standard errors are clustered at the county level.

Table A-3: Racial Disparity in Speeding, Non-lenient Officers

Full Sample

GPS Sample

(1)
MPH Over
1.230***
(0.184)

(2)
MPH Over
0.701***
(0.160)

(3)
MPH Over
0.622***
(0.158)

(4)
MPH Over
0.503***
(0.144)

(5)
MPH Over
0.474***
(0.138)

(6)
MPH Over
0.751***
(0.154)

(7)
MPH Over
0.599***
(0.204)

1.578***
(0.277)

0.486***
(0.0676)

0.416***
(0.0602)

0.262***
(0.0655)

0.258***
(0.0719)

0.445***
(0.152)

0.401**
(0.163)

Driver Female

-0.525***
(0.0760)

-0.468***
(0.0694)

-0.397***
(0.102)

-0.308***
(0.0896)

FL License

-0.199**
(0.0807)

-0.364***
(0.0833)

-0.550***
(0.160)

-0.490**
(0.197)

Driver Age

-0.0449***
(0.00253)

-0.0424***
(0.00233)

-0.0324***
(0.00259)

-0.0319***
(0.00256)

1 Prior Ticket

0.265***
(0.0321)

0.261***
(0.0667)

0.180*
(0.0935)

2+ Prior Tickets

0.708***
(0.0431)

0.667***
(0.113)

0.617***
(0.141)

Log Zip Code Income

0.0248
(0.0483)
20.377
X

0.0704
(0.0740)
19.99
X
X
X

0.0576
(0.0716)
19.99
X

Driver Black
Driver Hispanic

87
Mean
Vehicle FE
Location FE
Location + Time FE
GPS FE
Observations

20.377

20.377

20.377

20.377

X

X

X

366277

366277

366277

366277

X
366277

32131

X
32131

Notes: Table reports regressions where the outcome is the speed for which the individual is ticketed, restricting attention
only to non-lenient officers. ”Location FE” are fixed effects at the county by posted speed limit. ”Location + Time FE”
are fixed effects at the county by posted speed limit by year by month by day of week by hour fixed effects. ”GPS FE”
are fixed effects at the road segment by posted speed limit by year by month by day of week by hour fixed effects. GPS
sample are tickets with the GPS location available. Standard errors are clustered at the county level.

How U.S. Military Policy on Transgender
Personnel Changed Under Obama

President Trump, speaking in the Rose Garden of the White House on Tuesday. CreditJustin
Gilliland/The New York Times

By Jonah Engel Bromwich
July 26, 2017
President Trump’s announcement on Twitter Wednesday morning that
transgender people would be barred from the United States military “in any
capacity” marked a sudden reversal of a policy that had evolved rapidly under
the Obama White House.

1

Here is a look at The New York Times’s coverage of the events leading to the
lifting of the transgender ban in June 2016, and what has happened since.

May 2014: A Review of the Prohibition

I
CreditChip Somodevilla/Getty Images

Defense Secretary Chuck Hagel said that the military should “continually”
review its prohibition on transgender people in the armed forces.
“Every qualified American who wants to serve our country should have an
opportunity if they fit the qualifications and can do it,” Mr. Hagel said in an
interview.
At the time, Defense Department guidelines written decades earlier described
transgender people as sexual deviants. President Barack Obama, who in 2011
had repealed the “don’t ask, don’t tell” policy that banned openly gay men,
lesbians and bisexuals from serving in the military, had refrained from
commenting on transgender people in the armed forces, even as he had been
pressured on the issue by activists for L.G.B.T. rights.
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July 2015:
Approach

Moving

to

End

an

‘Outdated’

CreditZach Gibson/The New York Times

Mr. Hagel’s successor as defense secretary, Ashton B. Carter, announced that
the Pentagon would move to allow transgender people to serve openly, making
good on Mr. Hagel’s promise of continual review.
In announcing the plan, Mr. Carter acknowledged the many transgender people
who were already serving in the military.
“We have transgender soldiers, sailors, airmen and Marines — real, patriotic
Americans — who I know are being hurt by an outdated, confusing,
inconsistent approach that’s contrary to our value of service and individual
merit,” he said.
In previous months, lawmakers had begun to openly champion the cause of
transgender service members.
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October 2015: The Vice President Weighs In

CreditStephen Crowley/The New York Times

Vice President Joseph R. Biden Jr., speaking to the Human Rights Campaign, a
gay rights group, argued that transgender people should be allowed to serve in
the armed forces.
The vice president, who was still contemplating a presidential run at the time,
called transgender rights “the civil rights issue of our time.”
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May 2016: Low Cost and “No Significant Impact”
on Readiness

A study commissioned by Mr. Carter and carried out by the RAND Corporation
found that allowing transgender people to serve openly would “cost little and
have no significant impact on unit readiness.”
The study estimated that 2,450 active-duty members were transgender and
predicted that around 65 would seek to transition each year. It estimated that
the cost to the Pentagon of those procedures would be $2.9 million to $4.2
million a year.
The study predicted that service members would not seek to transition were
the procedures not covered by the Pentagon, and that they would likely have
higher rates of substance abuse and suicide as a result.
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June 2016: A Barrier Removed

Defense Secretary Ashton B. Carter announced new rules allowing transgender individuals to serve
openly in the military.Credit Alex Brandon/Associated Press

“Effective immediately, transgender Americans may serve openly,” Mr. Carter
announced, on June 30, 2016. “They can no longer be discharged or otherwise
separated from the military just for being transgender.”
He said that the Pentagon would cover the medical costs of those in uniform
who wished to undergo gender transition, and that it would begin a yearlong
training program for service members on the changes.
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November
2016:
Administration

Worries

About

a

New

CreditScott McIntyre for The New York Times

Mr. Trump’s victory in November was greeted with alarm by many in the
lesbian, gay, bisexual and transgender community, who feared reversals of
political advances.
“All across America right now there are millions of people who are terrified,”
Mara Keisling, the executive director of the National Center for Transgender
Equality, told The Times.
Mr. Trump had sometimes seemed to court their support in his race against
Hillary Clinton, tweeting during the campaign, “Thank you to the L.G.B.T.
community! I will fight for you while Hillary brings in more people that will
threaten your freedoms and beliefs.”
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May
2017:
Commissions

Transgender

Cadets

Denied

CreditLauren Lancaster for The New York Times

Two transgender cadets — one at West Point, the other at the Air Force
Academy — were denied their commissions because of a loophole in the
Pentagon’s transgender policy, which officials said only covered active-duty
service members.
The policy, which had been released in October, was written by Brad Carson,
an undersecretary of defense under President Obama.
But Mr. Carson said that he had envisioned academy personnel as being
covered by the same rules as active-duty service members because “they’re
already in the military.”
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June 2017: A Delay in Transgender Recruits

CreditJulien Warnand/European Pressphoto Agency

A year after Mr. Carter lifted the Pentagon’s ban, Mr. Trump’s defense
secretary, Jim Mattis, delayed a plan to allow transgender recruits to join the
military.
According to a Pentagon spokeswoman, the delay would allow service leaders to
“review their accession plans and provide input” as they consider the impact of
transgender recruits on “the readiness and lethality of our forces.”
Congressional Republicans were also attempting to roll back the Obama policy.
In early July, the House narrowly rejected a bill that would have stopped the
Pentagon from paying for gender transition and hormone therapy.
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July 2017: A Reversal From President Trump

CreditDoug Mills/The New York Times

On Wednesday, Mr. Trump swiftly reversed what had been ushered in by the
Obama administration, saying on Twitter that he had made the decision based
on advice from generals and military experts. (He did not specify whom he had
consulted.)
“After consultation with my generals and military experts, please be advised
that the United States government will not accept or allow transgender
individuals to serve in any capacity in the U.S. military,” he wrote in a series of
tweets.
“Our military must be focused on decisive and overwhelming victory and
cannot be burdened with the tremendous medical costs and disruption that
transgender in the military would entail.”
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INTERPERSONAL RELATIONS AND GROUP PROCESSES

Implicit and Explicit Prejudice and Interracial Interaction
John F. Dovidio

Kerry Kawakami

Colgate University

University of Nijmegen

Samuel L. Gaertner
University of Delaware

The present research examined how implicit racial associations and explicit racial attitudes of Whites
relate to behaviors and impressions in interracial interactions. Specifically, the authors examined how
response latency and self-report measures predicted bias and perceptions of bias in verbal and nonverbal
behavior exhibited by Whites while they interacted with a Black partner. As predicted, Whites’
self-reported racial attitudes significantly predicted bias in their verbal behavior to Black relative to
White confederates. Furthermore, these explicit attitudes predicted how much friendlier Whites felt that
they behaved toward White than Black partners. In contrast, the response latency measure significantly
predicted Whites’ nonverbal friendliness and the extent to which the confederates and observers
perceived bias in the participants’ friendliness.

for example, proposed that explicit attitudes shape deliberative,
well-considered responses for which people have the motivation
and opportunity to weigh the costs and benefits of various courses
of action. Implicit attitudes, alternatively, influence responses that
are more difficult to monitor and control (e.g., some nonverbal
behaviors) or responses that people do not view as an indication of
their attitude and thus do not try to control. Chen and Bargh (1997)
also posited that the activation of implicit evaluations and associations can influence, often without the individual’s awareness or
intention, nonverbal behavior in systematic ways. Similarly, Fazio’s (1990) motivation and opportunity as determinants of processing (MODE) model suggests that behavioral decisions may
involve conscious deliberation or occur as spontaneous reactions
to an attitude object or issue. When people have the opportunity
(e.g., sufficient time) and motivation (e.g., concern about evaluation) to assess the consequences of various actions, explicit attitudes primarily influence responses as people reflect on the relevant attitudes. When the opportunity is not permitted (e.g., because
of time pressure) or the motivation is absent (e.g., because the task
is unimportant), implicit attitudes are more influential.
Recent research examining explicit and implicit measures of
racial attitudes suggests that both are systematically related to
behavior, but to different types of behavior. For example, a study
by Fazio, Jackson, Dunton, and Williams (1995) found that direct
ratings concerning the legitimacy of the Rodney King verdict and
the illegitimacy of the anger of the Black community were correlated with explicit, self-reported prejudice (as measured by the
Modern Racism Scale; McConahay, 1986) but not with an implicit
response-latency measure. The implicit measure, however, corre-

Attitudes serve a fundamental function by subjectively organizing the environment and orienting perceivers to objects and persons in it. However, people do not have to be aware of the
operation of attitudes for attitudes to be influential; attitudes can be
implicit as well as explicit. In contrast to explicit attitudes, which
are exemplified by the attitudes measured by traditional self-report
measures, implicit attitudes are evaluations that are automatically
activated by the mere presence (actual or symbolic) of the attitude
object and commonly function without a person’s full awareness
or control (Greenwald & Banaji, 1995). Implicit and explicit
attitudes may or may not be consistent (Blair, 2001; Dovidio,
Kawakami, & Beach, 2001; Wilson, Lindsey, & Schooler, 2000),
and they commonly diverge for socially sensitive issues (Dovidio
& Fazio, 1992). The present research examines how implicit and
explicit racial attitudes of Whites relate to behaviors and impressions in interracial interactions.
Not only can implicit and explicit attitudes be largely dissociated, they also can influence behavior in different ways (Bargh,
1999; Dovidio & Fazio, 1992; Fazio, 1990). Wilson et al. (2000),
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lated with perceptions of participant friendliness by a Black interviewer, reflecting more subtle and indirect manifestations of racial
bias. Participants’ Modern Racism Scale scores did not predict
these responses.
Also consistent with the Fazio (1990) and Wilson et al. (2000)
general attitude frameworks, Dovidio, Kawakami, Johnson, Johnson, and Howard (1997) hypothesized that the relationship between racial attitudes and behavior may be affected by the way
attitudes are measured and the type of behavior being examined.
Their research revealed that whereas self-reported prejudice predicted more deliberative behaviors, a response-latency measure of
implicit prejudice predicted spontaneous behaviors. In particular,
only explicit, self-reported prejudice predicted deliberative bias in
evaluating a Black relative to a White interviewer. In contrast, the
implicit but not the explicit measure predicted the extent to which
White participants showed more spontaneous nonverbal behaviors
(i.e., a higher rate of blinking and less eye contact) associated with
discomfort or other negative feelings with a Black than with a
White partner.
To the extent that implicit and explicit racial attitudes shape the
everyday behaviors of Whites toward Blacks, these potentially divergent influences, which can produce mixed messages, can interfere
with the communication and trust that is critical to developing longterm positive relations between Blacks and Whites. We suggest that
different and sometimes contradictory behaviors of Whites toward
Blacks in interracial interaction can help to contribute to the climate of
miscommunication, misperception, and distrust that characterizes
contemporary Black–White relations in the United States. For example, Blacks perceive racial discrimination to be more pervasive and
damaging to Blacks than do Whites (Hochschild, 1995), and they
believe that conspiracies inhibit the progress of Blacks (Crocker,
Luhtanen, Broadnax, & Blaine, 1999). In addition, the majority of
Blacks in America today have a profound distrust for the police and
legal system, and about a third are overtly distrustful of Whites in
general (Anderson, 1996).
The present research was designed to extend the work on
implicit racial attitudes by exploring their role in shaping the
behaviors of Whites during interracial interactions and influencing
impressions formed by White and Black interactants. In particular,
we propose that during an interracial interaction Whites and
Blacks have fundamentally different perspectives on the attitudes
and actions related to Whites. Whites have full access to their
explicit attitudes and are able to monitor and control their more
overt and deliberative behaviors. They do not have such full access
to their implicit attitudes or to their less monitorable behaviors. We
expect that as a consequence, Whites’ beliefs about how they are
behaving or how Blacks perceive them are based primarily on their
explicit attitudes and their more overt behaviors, such as the verbal
content of their interaction with Blacks, and not on their implicit
attitudes or less deliberative (i.e., nonverbal) behaviors. We acknowledge that verbal behaviors may have significant implicit
influences and that nonverbal behaviors can be deliberately regulated with some success, and this control can be improved by
practice, experience, and knowledge (DePaulo & Friedman, 1998).
Nevertheless, people generally monitor and control their nonverbal
behaviors less frequently and effectively than they do their verbal
behaviors. Thus, nonverbal behaviors represent relatively spontaneous social behaviors.
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In contrast to the perspective of participants, the perspective of
their partners in an interaction allows them to attend to both the
spontaneous (e.g., nonverbal) and the deliberative (e.g., verbal)
behaviors of Whites. To the extent that Whites may have implicit
negative racial attitudes, these attitudes may be reflected in more
negative nonverbal behaviors (Dovidio et al., 1997) in their interactions with Blacks than in their interactions with Whites. People
generally rely heavily on nonverbal behaviors when interpreting
others’ behaviors, especially when there is an inconsistency between verbal and nonverbal behavior (Mehrabian, 1972). Furthermore, Blacks may be particularly sensitive to the nonverbal behaviors in interracial interactions. As Vorauer and Kumhyr (2001)
have recently demonstrated, minority group members are attuned
to negative behaviors of majority group members that could reveal
their prejudice, and detecting these behaviors makes minority
group members less satisfied with the interaction (Shelton, 2000).
In the present research, we assessed perceptions of interracial
interactions by Whites and Blacks and related these perceptions to
White participants’ explicit and implicit attitudes. We first assessed the implicit attitudes using Dovidio et al.’s (1997) responselatency priming technique and explicit racial attitudes using
Brigham’s (1993) Attitudes Toward Blacks Scale. Then we arranged interracial conversations around a race-neutral topic. To
provide baseline interaction measures and to control for individual
differences in interaction styles that could obscure race-related
responses, we also had participants interact with a White partner.
We videotaped the interactions and subsequently had one set of
coders rate the nonverbal and verbal behaviors of White participants and another set of coders rate their global impressions of
participants from a videotape recorded from the partners’ perspective. Our primary focus was on racial biases (i.e., differences in
response to Black and White partners) in verbal and nonverbal
behavior exhibited by Whites during their interactions, the extent
to which White participants perceived their friendliness to differ
for Black relative to White partners, and the extent to which their
partners and additional observers perceived differences in White
participants’ responses to Black and White partners.
We hypothesized that in these interracial interactions White
participants would rely on their explicit, self-reported racial attitudes to shape deliberative behaviors such as their friendliness of
verbal behavior toward Black relative to White partners. Explicit
racial attitudes and participants’ verbal behavior, in turn, were
expected to predict Whites’ impressions of how friendly they
behaved in interactions with the Black relative to the White partner. Implicit racial attitudes, measured with response latencies, and
racial bias in White participants’ nonverbal behaviors were not
expected to predict these impressions because they are not easily
monitored by the participants.
We also anticipated, on the basis of our previous research, that
White participants’ implicit racial attitudes would predict biases in
their nonverbal friendliness. We further hypothesized that for Black
and White partners and independent observers, who could monitor
both the White participants’ deliberative actions (verbal behaviors)
and more spontaneous and subtle behaviors (nonverbal behaviors),
perceptions of bias in participants’ friendliness would relate significantly to perceptions of bias in participants’ nonverbal behaviors and
to participants’ implicit attitudes. Finally, as a consequence of their
different perspectives and their reliance on different cues, we also
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expected that participants’ perceptions of their own racial biases and
their partners’ perceptions would be only weakly related.

Method
Participants
Fifteen male and 25 female White undergraduates from a northeastern
liberal arts college participated to fulfill one option of a course requirement. Participants were selected randomly from the pool of 143 potential
participants to be invited to be in the study. These participants completed
Brigham’s (1993) 20-item Attitudes Toward Blacks Scale at the beginning
of the semester. Item responses were assessed on a 5-point (1 ⫽ agree
strongly to 5 ⫽ disagree strongly) scale. Cronbach’s alpha was .83, and the
mean was 46.2.

Procedure
Participants were informed that they would be in two different experiments that were being conducted sequentially to save time. The “first
study,” which was described as a decision task, assessed implicit racial
attitudes. The “second study,” which was introduced as an investigation of
the acquaintance process, examined Whites’ behaviors and Whites’ and
Blacks’ impressions in interracial interaction.
Decision task and implicit attitudes. To measure implicit prejudice, we
used a decision task in which participants were first presented with priming
stimuli and then asked to make a decision about a word that followed
(Dovidio et al., 1997). Test stimuli for the task included schematic faces of
two Black and two White men and women constructed with Mac-a-Mug
(Shaherazam, 1985) software and positive (i.e., good, kind, and trustworthy) and negative (i.e., bad, cruel, and untrustworthy) nonstereotypic characteristics. The 2.00 ⫻ 1.75 in. (10.16 ⫻ 4.45 cm) facial primes in the
present study were presented subliminally on a Macintosh Power PC
for 22.5 ms and then immediately masked by geometrical figures that fully
covered the area of the screen occupied by the facial and control primes.
Specifically, a P within an oval, signifying a person, or an H within a
rectangle, representing a house, appeared on the screen for 250 ms. The test
word (a positive or negative word or one of the six words that do not
normally describe persons) was then presented until the participant pressed
the decision key or for up to 750 ms. Participants were to decide whether
the test word could ever describe a person (when a P appeared) or a house
(when an H appeared). There was a 1.5-s interval between trials.
Consistent with the Dovidio et al. (1997) study, the experiment consisted
of 120 trials. The 60 trials of theoretical interest included six persondescriptive words paired with a White female face, Black female face,
White male face, Black male face, and control (i.e., X) prime presented
once to the left of the fixation point and once to the right of the fixation
point. Six house descriptors (i.e., drafty, furnished, leaky, roomy, thatch,
wooden) paired with the person and control primes were used for the 60
distractor trials. Two orders of the stimuli (one the reverse of the other) and
the locations of the yes and no keys (Z and M on the keyboard) were
counterbalanced across participants. Debriefing revealed that all participants were unaware of the facial primes.
The primary dependent measure was the response latency of each prime
category–test word combination. An error was scored if, following the
person-category cue, the participant gave no response or indicated that the
person-descriptive test word could not describe a person. Response latencies that were three or more standard deviations beyond each participant’s
mean were identified as outliers and excluded from the analysis. The error
and outlier rates were low (2.8%) and unrelated to the experimental
conditions. The remaining response times were subjected to a logarithmic
transformation, as in Dovidio et al. (1997), to reduce the influence of
extreme values. The primary measure of implicit prejudice represented the
degree to which participants responded faster to negative words following
the Black prime (i.e., Black male or female schematic face) than the White

prime (i.e., White male or female schematic face), combined with the
degree to which participants responded faster to positive words following
the White prime than the Black prime (i.e., the weighted combination: 1,
⫺1, ⫺1, 1). As in Dovidio et al. (1997), we excluded from our analyses the
conditions in which the X prime and the house descriptors were presented
to participants. Although the analyses were conducted on the transformed
data, the untransformed means are reported in the text.
Interracial interaction. After completing the first phase, participants
were met by another experimenter, escorted to a different room, and told
that they would be interacting sequentially with two other students in a
“round-robin” set of conversations in an unrelated acquaintance process
study. The room contained two chairs separated by a 3-ft. (0.91-m) square
table, one for the participant and one for the first confederate, who was
ostensibly another participant in the study. The experimenter explained that
the study explored how people interact with other students and that the
session would be videotaped for later evaluation. One camera was situated
behind the participant’s chair and directed toward the confederate’s chair.
Another camera was located behind the confederate’s chair and directed
toward the participant’s chair. Directional microphones on the table recorded the conversation on separate tracks of a stereo audiorecorder.
Because of the limited availability of Black students in the participant
pool (less than 4%), nine confederates, four (two male and two female)
Black and five (two male and three female) White students, were employed
in the study as interaction partners. All confederates received practice to
respond comparably but not in a rigidly scripted way during the interaction.
These students were unaware of the hypotheses of the study and the level
of the participant’s implicit and explicit prejudice.
After the experimenter left the room, a buzzer signaled for the first
conversation to begin. The topic for both of the confederates was as
follows: “Dating in the current era has some advantages and disadvantages
to dating in earlier periods. Please consider and discuss what you personally feel are these advantages and disadvantages.” This issue was pretested
to be race and gender neutral. After 3 min, another buzzer signaled the end
of the conversation, and the experimenter reentered the room. The confederate was escorted to another room, and both students were asked separately to complete an impression questionnaire. This questionnaire required
respondents to describe on scales ranging from 1 (not at all) to 7 (extremely) their impressions of how they behaved during the interaction and how
the other person behaved.
Five items used by Dovidio et al. (1997) and designed to assess perceived friendliness were of primary interest. These items (i.e., “pleasant”
and the reverse-coded scales of “cruel,” “unfriendly,” “unlikable,” and
“cold”) showed a high degree of internal consistency for the participant’s
ratings of his or her own behavior with the White confederate (␣ ⫽ .94)
and with the Black confederate (␣ ⫽ .92) and for the participant’s ratings
of the behavior of the White confederate (␣ ⫽ .91) and of the Black
confederate (␣ ⫽ .88). The White and Black confederates rated their
impressions of the participant on the same five scales (␣s ⫽ .90 and .89,
respectively). Because each confederate participated in multiple sessions,
we computed z scores on the ratings of and by each confederate.
After collecting the questionnaire, the experimenter left the room and
returned with a second confederate for another 3-min conversation and
impression ratings. In each session, the confederates were of the same sex
but one confederate was Black and the other was White. The order of
confederate race was counterbalanced across sessions.
At the conclusion of the study, two White female coders (observers)
rated the participants’ nonverbal behaviors from audiotapes and verbal
behaviors from silent videotapes on which only the participant, not the
confederate, was visible. The responses to the same five items of friendliness were averaged for each coder, and reliability between coders was
assessed with the intraclass correlation coefficient. For the nonverbal
coding, the intraclass correlation was .72 for interactions with White
confederates and .66 for interactions with Black confederates. For the
verbal coding, the intraclass correlation was .87 for interactions with White
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confederates and .90 for interactions with Black confederates. We averaged
together the ratings of the two coders to obtain measures of nonverbal and
verbal friendliness for each conversation.
Two White male coders (observers) who viewed the full videotapes of
the participant that included both verbal and nonverbal information judged
the overall friendliness of the participants on the same five scales for each
of the conversations. The intraclass correlation between these observers in
ratings of friendliness was .86 for interactions with White confederates and
.84 for interactions with Black confederates. We averaged these observer
ratings to form measures of overall friendliness.
As in earlier research by Dovidio et al. (1997), the responses toward and
by the White confederate were used as baseline scores to assess racial bias
in responding. That is, racial bias in nonverbal friendliness was computed
as the extent to which participants were judged to exhibit more friendliness
nonverbally with the White than with the Black partner; racial bias in
verbal friendliness was calculated as the extent to which participants were
rated as showing more friendliness verbally with the White than with the
Black partner. Analogously, perceived bias in friendliness by the White
participant was computed as the extent to which self-reported friendliness
with the White partner was greater than self-reported friendliness with the
Black partner. Perceived bias in friendliness by the confederates and by
independent observers was the difference between the ratings of the participant’s friendliness with the White confederate and the ratings of the
participant’s friendliness with the Black confederate.

Results
No differences were obtained as a function of sex of participant,
sex of confederate, whether participants were of the same or of a
different sex than the confederates, or the order in which participants interacted with Black and White confederates. Thus, these
variables were excluded from subsequent analyses.
Analyses of the response-latency measure of implicit prejudice
replicated previous research (Dovidio et al., 1997, 2001) demonstrating an overall bias against Blacks by Whites. The mean
response latency (raw score M ⫽ 84.62 ms, SD ⫽ 75.47) differed
significantly from zero, t(39) ⫽ 5.24, p ⬍ .001. These effects for
race of the stimulus person were consistent across sex of participant and sex of the stimulus face: An analysis of variance revealed
no significant effects associated with sex. Furthermore, this measure of implicit prejudice was essentially dissociated from
Brigham’s (1993) explicit prejudice scale, r(38) ⫽ ⫺.09, p ⫽ .58
(see also Blair, 2001; Dovidio et al., 2001).
Because the main focus of this study is on perceptions of the
participants’ behaviors by the participants themselves, by Black
and White confederates, and by White observers, we attempted to
keep the behaviors of White and Black confederate interaction
partners similar. To achieve this goal, we instructed the confederates to respond in similar ways across the interactions. We therefore did not expect the participants’ perceptions of the White
relative to the Black confederate’s friendliness to relate to any of
the other measures in the study. Preliminary analyses of participants’ ratings of the Black confederate’s friendliness relative to the
White confederate’s friendliness were not significantly related to
the participants’ Attitudes Toward Blacks score, r(38) ⫽ ⫺.02, p
⬍ .89; response latency score, r(38) ⫽ .11, p ⬍ .49; bias in verbal
behavior, r(38) ⫽ .06, p ⬍ .69; bias in nonverbal behavior, r(38) ⫽
⫺.07, p ⬍ .69; bias in self-perceived friendliness, r(38) ⫽ .10, p ⬍
.52; or bias in friendliness as perceived by the confederates,
r(38) ⫽ ⫺.06, p ⬍ .72. Data were thus collapsed across confederates for the subsequent analyses. The correlations among the
main measures in the study are summarized in Table 1.
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Table 1
Correlations Among Explicit and Implicit Prejudice, Verbal and
Nonverbal Behavior, and Bias in Self- and Others’ Perceptions
of Participant’s Friendliness
Variable

2

3

4

5

1. Explicit
prejudice
2. Implicit
prejudice
3. Verbal
behavior
4. Nonverbal
behavior
5. Selfperceptions
6. Confederate
perceptions

⫺.09

.40*

.02

.33*

.04

.41*

.05

.08

.36*
⫺.07

6

Observer
perceptions

⫺.14

⫺.12

.40*
⫺.17

.43*
⫺.15

.34*

.32*

.11

.12
.52*

* p ⬍ .05.

Does Explicit Prejudice Primarily Predict Verbal
Friendliness?
As expected, White participants’ scores on the Attitudes Toward
Blacks Scale, a measure of explicit prejudice, were related to the
ratings of participants’ racial bias in verbal friendliness made from
the videotapes, r(38) ⫽ .40, p ⬍ .01, but not the ratings of their
bias in nonverbal friendliness, r(38) ⫽ .02, p ⬍ .90. This predicted
relationship between explicit prejudice and observer ratings of
participants’ bias in verbal friendliness was significant above bias
in nonverbal behavior, partial r(37) ⫽ .40, p ⬍ .01.

Does Implicit Prejudice Primarily Predict Nonverbal
Friendliness?
Also consistent with predictions, the response-latency measure
of implicit prejudice related to White participants’ racial bias in
nonverbal friendliness, r(38) ⫽ .41, p ⬍ .01, but not to their verbal
friendliness, r(38) ⫽ .04, p ⬍ .79. This relationship between
implicit attitudes and nonverbal friendliness was also significant
when we controlled for bias in verbal behavior, partial r(37) ⫽ .41,
p ⬍ .01.

Do Whites’ Self-Perceptions of Their Friendliness Relate
Primarily to Explicit Attitudes and Verbal Behavior?
The results concerning participants’ self-perceived bias in
friendliness and their explicit attitudes and verbal behavior are also
consistent with the predictions. As anticipated, participants’ bias in
self-perceived friendliness was related to their explicit prejudice,
r(38) ⫽ .33, p ⬍ .04, but not to their implicit prejudice, r(38) ⫽
.05, p ⬍ .76. A hierarchical regression in which Whites’ selfperceptions of friendliness were predicted first from explicit prejudice and implicit prejudice and then from the interaction of the
two revealed only a significant effect for explicit prejudice, ␤ ⫽
.33, t(36) ⫽ 2.14, p ⬍ .04. Also as anticipated, bias in selfperceived friendliness was related to participants’ verbal behavior,
r(38) ⫽ .36, p ⬍ .02, but not to their nonverbal behavior, r(38) ⫽
⫺.07, p ⬍ .69. In another hierarchical regression, in which verbal
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friendliness, nonverbal friendliness, and their interaction were the
predictors, only verbal behavior significantly related to participants’ self-perceptions of friendliness, ␤ ⫽ .36, t(36) ⫽ 2.37, p ⬍
.03. Thus, as hypothesized, Whites’ self-perceived racial bias in
the interactions was related primarily to their explicit attitudes and
their verbal behavior.
Although it is not a focus of the present research, we further
explored whether observer ratings of participants’ bias in verbal
behavior mediated the relationship between explicit prejudice and
participants’ bias in self-perceived friendliness (Baron & Kenny,
1986). Consistent with mediation, scores on the Attitudes Toward
Blacks Scale independently predicted bias in participants’ selfperceived friendliness, ␤ ⫽ .33, t(38) ⫽ 2.12, p ⬍ .04, and in
participants’ verbal friendliness, ␤ ⫽ .40, t(38) ⫽ 2.67, p ⬍ .01.
However, unsupportive of mediation, the relationship between
attitudes toward blacks and bias in self-perceived friendliness was
not significantly reduced, Sobel test z ⫽ 1.41, p ⬍ .16, when
observer ratings of verbal friendliness were considered
simultaneously.

Do Confederates’ Perceptions of Bias Relate Primarily to
Implicit Attitudes and Nonverbal Behavior?
As predicted, confederate partners’ perceptions of racial bias in
the friendliness of the participants were related to participants’
response latency score, r(38) ⫽ .40, p ⬍ .01, but not to their
Attitudes Toward Blacks score, r(38) ⫽ ⫺.14, p ⬍ .40. When
explicit prejudice, implicit prejudice, and their interaction were
considered as predictors in a hierarchical regression, only the
response latency measure of implicit prejudice was significantly
associated with confederate partners’ perceptions of bias, ␤ ⫽ .39,
t(36) ⫽ 2.63, p ⬍ .02. In addition, the bias perceived by confederates during the interaction was related to observer ratings of
participants’ nonverbal friendliness, r(38) ⫽ .34, p ⬍ .03, but not
to ratings of participants’ verbal friendliness, r(38) ⫽ ⫺.17, p ⬍
.30. In the hierarchical regression including verbal friendliness,
nonverbal friendliness, and their interaction, only nonverbal
friendliness significantly predicted the bias perceived by confederates, ␤ ⫽ .36, t(36) ⫽ 2.37, p ⬍ .03. As anticipated, therefore,
confederates’ perceptions of bias did relate primarily to participants’ implicit attitudes and their nonverbal friendliness.
Inconsistent with mediation, however, supplementary analyses
demonstrated that although implicit prejudice separately predicted
bias in friendliness from the confederates’ perspective, ␤ ⫽ .40,
t(38) ⫽ 2.73, p ⬍ .01, and in observer ratings of participants’
nonverbal behavior, ␤ ⫽ .41, t(38) ⫽ 2.79, p ⬍ .01, the relationship between implicit prejudice and perceived bias by confederates
was not significantly reduced, z ⫽ 1.20, p ⬍ .25, when observer
ratings of participants’ nonverbal behavior were considered
simultaneously.

Do Participants’ Impressions of Their Own Bias and
Others’ Impressions Relate?
Finally, because participants and their partners have different
perspectives, have access to different information, and weigh that
information differently, we expected that the relationship between
participants’ perceptions of their own racial biases and their partners’ perceptions of the participants’ bias would be weakly related.

As predicted, the correlation between these two measures was
nonsignificant, r(38) ⫽ .11, p ⬍ .50. In addition, we found that
independent observers who viewed the full videotapes of participants from the visual perspective of the confederate partners
formed impressions similar to those of the partners (see Table 1).
The correlation between the impressions of these observers and of
the confederate partners was significant, r(38) ⫽ .52, p ⬍ .001,
and observer impressions of participants’ friendliness and participants’ self-impressions of friendliness were unrelated, r(38) ⫽
.12, p ⬍ .47. Thus, consistent with our hypothesis of the importance of perspective and its effect on how people weigh information, participants and others formed largely unrelated impressions
of how biased participants behaved.

Discussion
The present research extends previous research on Whites’
racial attitudes, different types of bias toward Blacks (Dovidio et
al., 1997), and priming effects on social interaction processes
(Chen & Bargh, 1997) by examining how implicit and explicit
attitudes relate to different perceptions of Whites and Blacks in
actual interracial interactions. In particular, whereas previous work
has helped to identify the relation between activation of implicit
attitudes and nonverbal behavior, our research demonstrates how
implicit and explicit attitudes can systematically influence nonverbal and verbal behaviors in interactions and how these attitudes
can lead to different perceptions by White and Black interactants.
In our study, White participants and their partners relied on different information and formed different impressions of their interaction. These findings support earlier arguments that understanding the nature of interracial interaction is critical to understanding
race relations (Devine & Vasquez, 1998).
The present research also contributes to the emerging literature
on the predictive validity of implicit measures (Fazio et al., 1995;
McConnell & Leibold, 2001) and helps to identify when and how
implicit measures relate to behavior. In general, the pattern of
results we observed was consistent with our hypotheses that explicit attitudes would primarily predict deliberative behaviors and
implicit attitudes would mainly predict spontaneous behaviors
(Fazio, 1990; Wilson et al., 2000). Specifically, we found that
Whites’ explicit racial attitudes were reflected in the bias of their
verbal behaviors toward Black relative to White confederates and
their perception of their own friendliness toward White in comparison with Black partners. In contrast, Whites’ implicit evaluative associations significantly predicted their nonverbal friendliness and confederates’ and observers’ perceived bias in the
participants’ friendliness. As a consequence of their different perspectives and reliance on different cues, participants’ perceptions
of their own racial biases and their partners’ perceptions of the
participants’ biases were only weakly related. Observers who
shared the confederates’ visual perspective, however, had similar
impressions.
Despite this support for our theorizing, we acknowledge both
practical and conceptual limitations. In particular, there is not an
established taxonomy that identifies deliberative from spontaneous
behaviors. As noted earlier, although nonverbal behaviors are
relatively more spontaneous than are verbal behaviors, nonverbal
behaviors are controllable to some extent, and many verbal behaviors, particularly in on-line speech, can have significant implicit
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influences (DePaulo & Friedman, 1998). Moreover, some forms of
nonverbal behavior may be less spontaneous than others (e.g.,
leaning forward vs. eye contact), whereas some aspects of verbal
behavior are less controllable than others (e.g., speech errors vs.
specific content). Depending on a person’s awareness of the purpose of a task, its relevance to one’s attitudes (e.g., descriptions of
a fictitious person named Donald; see Devine, 1989), and the
immediate demands on the person (Fazio, 1990), many overt forms
of evaluation may also reflect implicit more than explicit influences. Thus, future research might productively consider a more
fine-grained analysis of verbal and nonverbal behavior (McConnell & Leibold, 2001) that considers the specific parameters of the
behavior and conditions under which it is elicited to determine
whether it is primarily spontaneous or deliberative. In addition,
further research may consider how the specific expectations, motivations, and sensitivities of participants in interracial interactions
(Vorauer & Kumhyr, 2001) influence how interactants weigh the
various aspects of their partner’s behavior.
The pattern of relationships we obtained in which self-report
and response-latency measures uniquely predicted a specific set of
responses offers further insight into the operation of explicit and
implicit attitudes. The particular finding that explicit racial prejudice predicted relatively overt biases in verbal behavior but not
more subtle biases in nonverbal behavior may appear, at first
glance, counterintuitive. Empirically, however, this pattern of results is consistent with previous work. Both Dovidio et al. (1997)
and Fazio et al. (1995) found that self-reported prejudice predicted
deliberative bias such as evaluation of Black relative to White
interviewers or assessments of the legitimacy of the Rodney King
verdict but did not predict biases in nonverbal behavior or perceptions of friendliness by participants when interacting with a Black
confederate. Theoretically, these patterns of results suggest that
implicit and explicit attitudes do not simply reflect a continuum on
which the former is a less virulent version of the other but rather
that these attitudes may be separate systems with independent
consequences (Greenwald & Banaji, 1995) and different components in a system of dual attitudes (Wilson et al., 2000).
The exact process by which White participants and their partners developed divergent assessments of the participant’s racial
biases is not yet entirely clear, however. It likely involves more
than differential reliance on biases in verbal and nonverbal behavior. Our analyses indicate that bias in verbal behavior did not fully
mediate the relationship between participants’ self-reported prejudice and their impressions of their bias in friendliness, nor did
bias in nonverbal behavior mediate the relationship between implicit (response latency) prejudice and partners’ or observers’
impressions of racial bias in friendliness. These appeared to be
contributing rather than mediating factors.
One reason for this lack of mediation may be the fact that
whereas the independent and dependent variables (e.g., selfreported attitudes toward Blacks and participants’ self-perceived
bias) were based on measures taken directly from the participants
themselves, the mediating variable was based on others’ judgments
of the participant (e.g., observers ratings of the participants’ verbal
friendliness). Using measures of mediating variables from the
source (e.g., participants’ perceptions of their own verbal friendliness) might offer a more sensitive test of mediation. Another
possible explanation for the absence of mediation is that the
measures of verbal and nonverbal racial biases were based on
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ratings of friendliness by judges who were focused on isolated
elements of the interaction. Because people involved directly in the
interaction (i.e., the confederates) and those who shared the partner’s visual perspective (i.e., observers) were exposed to a wider
range of cues, they had the freedom to weigh aspects of the
conversations and the nonverbal behaviors in different ways. Thus,
actual interaction partners and people who viewed the full interaction may have used a broader range of codes beyond the isolated
factors to which our judges were exposed to decipher the underlying intentions of participants.
In addition, the effects of implicit attitudes can influence the
nature of interracial interactions in ways that go beyond the scope
of the present research. For instance, under some conditions, the
activation of Whites’ implicit negative associations may initiate
processes that produce a self-fulfilling prophecy in interracial
interactions (Chen & Bargh, 1997; see also Bargh, 1999). In our
research, the confederates maintained, as instructed, a supportive
and friendly demeanor throughout the study. Indeed, our analyses
reveal that our confederates performed in comparable ways that
did not systematically relate to any of the variables of interest. In
contrast, under less constrained and more naturalistic conditions,
the effects of Whites’ implicit racial attitudes, stereotypes, and
nonverbal behaviors can produce systematic changes in the behavior of Black partners that could elicit self-fulfilling prophecy
effects (Word, Zanna, & Cooper, 1974). For example, Chen and
Bargh (1997) demonstrated that subliminal presentation of Black
faces to Whites produced greater hostility in their White interaction partners, presumably due to the activation of Black stereotypes. Furthermore, research by Vorauer and Kumhyr (2001)
showed that Aboriginal Canadians appeared to personalize the
perceived negative behavior of White Canadians during their interaction and experience discomfort and self-directed negative
affect (e.g., self-critical, guilty). In addition, our findings suggest
that under more naturalistic conditions, Blacks may attribute the
behaviors of Whites to explicit rather than implicit prejudice,
thereby assuming that Whites’ negative behavior is intentional,
and Whites may respond with confusion or with their own attributions of the racial biases of Blacks. As a consequence of escalating negative feedback from both interaction partners (Chen &
Bargh, 1997), further race-based negative interaction may result.
Our present study thus complements previous research on implicit influences by examining in detail how implicit racial attitudes can lead to divergent impressions formed by White and
Black interactants, which in turn can represent the initial, critical
steps in the development of interracial self-fulfilling prophecies.
This more comprehensive view of how the prejudices of Whites
shape interpersonal and intergroup processes can help inform
Whites and Blacks of the existence of their different perspectives
and lead them to appreciate the ways unintentional biases can
influence race relations.
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in the legal profession, including diversity with respect to individuals with
mental, physical, and sensory disabilities. Our pledge is based on the need to enhance
opportunity in the legal profession and our recognition that the legal and business interests
of our clients and the populations we serve require legal representation that reflects the
diversity of our employees, customers and the communities where we operate. In
furtherance of this commitment, this is intended to be a Pledge for Change for the
profession generally and in particular for our law departments, firms, agencies, law
schools, state and local bar associations, courthouses, and organizations. We further pledge
that we will encourage other law departments, firms, agencies, law schools, state and local
bar associations, court systems, and/or organizations that we do business with to make a
similar diversity commitment.

Organization: __________________________________________________________________
Printed Name & Title :
_____________________________________________________________

Date: ___________

Signature: _________________________________________________
Email Address & Phone Number:________________________________
You can return a signed copy via either e-mail
(cdr@americanbar.org) or fax (202-442-3439).
Amended February 07, 2014.
This Pledge was inspired by “A Call to Action,” a diversity pledge for the legal profession, created by Rick Palmore, Esq.

Joseph S. Fine, Esq.
Rabner Baumgart Ben-Asher & Nirenberg, P.C.
52 Upper Montclair Plaza
Upper Montclair, NJ 07043
Direct Telephone Number: (973) 842-4983
Main Telephone Number: (973) 744-4000
Fax Telephone Number: (973) 783-1524

Diversity Summit, Disability in the Law
Law Center
New Brunswick, NJ
June 28, 2018
THE EMPLOYMENT RIGHTS OF PERSONS WHO HAVE, OR ARE
PERCEIVED TO HAVE, DISABILITIES
A BRIEF INTRODUCTION
Both the Federal and New Jersey laws address these rights.
The Americans with Disabilities Act is generally more well-known. In New
Jersey, the New Jersey Law Against Discrimination is widely thought to be more
favorable to the rights of employees.
The two laws have many similarities. This brief introduction will focus on
the New Jersey LAD, but will start by highlighting, in bold-face, the key
provisions particular to only one of the two statutes.
THE AMERICANS WITH DISABILITIES ACT (ADA), 42 U.S.C. § 12101, et
seq.,
What Employers are Covered
Title I of the ADA prohibits private and public employers with 15 or more
employees and labor unions from discriminating against qualified persons with
disabilities in all terms, conditions, and privileges of employment, including

recruitment, pre-employment screening, hiring, benefits, promotions, layoff, and
termination. The ADA also applies to labor organizations, employment agencies,
and joint-management committees.
Who is, or is not, protected by the ADA
To be protected under the Americans with Disabilities Act a person must
have a disability or have a relationship or association with an individual with a
disability. The ADA defines an individual with a disability as a person who has a
physical or mental impairment that substantially limits one or more major life
activities, or a person who has a history or record of such impairment, or a person
who is perceived by others as having such an impairment. The ADA does not
specifically name all included impairments, but the ADA specifically excludes
drug or alcohol abuse, gambling, homosexuality, bisexuality, or kleptomania as
disabilities under the Act. (New Jersey law does not exclude these categories from
coverage under the LAD, nor limit coverage to a disability “that substantially
limits one or more major life activities.
Remedies
The ADA does provide for orders requiring future compliance, however,
unlike the LAD, the ADA does not order monetary damages to compensate
individual employees for their losses. Both statutes do provide for the attorneys’
fees of prevailing parties.
THE NEW JERSEY LAW AGAINST DISCRIMINATION (NJ LAD),
N.J.S.A. 10:5-1, et seq.
The LAD is New Jersey’s broad-based civil rights law that protects
individuals from unlawful discrimination in employment, housing and places of
public accommodation. Specifically, under the LAD, it is unlawful for an employer
of any size to discriminate against someone because of his or her disability. See,
Disability Law, a Legal Primer, Essex County New Jersey Bar Association, Ellen
Cloran Yesukevich, Esq., Ed. (Sixth Edition, 2014).

What is a ‘Reasonable Accommodation’?
The law requires employers to provide reasonable accommodations to
qualified persons with disabilities that will enable them to perform the essential
functions of jobs held or desired. The employer is required to provide a reasonable
accommodation that meets these standards, not necessarily the specific
accommodation requested by the employee. An employer does not have to provide
an accommodation if it can demonstrate that it would impose an undue hardship on
its business.
What is the Reasonable Accommodation Process?
What is an ‘Interactive Discussion’
If an employee requests a reasonable accommodation under the ADA or the
LAD, the employer and the employee are required to engage in a flexible
interactive discussion. If the employer has already not done so, it should determine
the essential functions of the affected job and consult with the applicant or
employee to determine the job-related limitations imposed by his or her disability.
The parties should evaluate possible accommodations and select one that allows
the employee to overcome the identified job limitations. While the employee's
preference is given consideration, the employer has the discretion to choose a
different reasonable accommodation.
Excerpted, edited, and revised from, Diversity and the ADA, Employment
and Disability Institute, Cornell University ILR School, Susanne M.
Bruyère, Ph.D., Ed. (2011). It is part of a series which can be found at
www.hrtips.org.
Remedies
Under the LAD, remedies may include an order restraining unlawful
discrimination, back pay, damages for pain and humiliation experienced because
of unlawful discrimination, punitive damages, and attorney’s fees
Retaliation

The NJ Law Against Discrimination specifically makes it unlawful for an
employer to retaliate against an employee for filing a complaint, participating or
testifying in any proceedings or for opposing any acts forbidden under the LAD.
The ADA has a similar provision at. 42 U.S.C. § 12203.

Whistleblower Protections
If an employer fires or threatens to fire someone for complaining about
illegal or dangerous conduct or retaliates against them for complaining about
violating federal or state laws or regulations, that employee may be entitled to
legal relief, whether or not the employer’s wrongdoing was related to disability
discrimination.
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PREVALENCE:

The Center for Disease
Control (CDC) estimates
that approximately
2% of children from
birth to 21 years of age have
Autism Spectrum Disorder
(ASD) in New Jersey. Boys
are 4 times more likely to
have autism than girls.

2012
2012

2014

2016

2016
New Jersey

New Jersey
New Jersey

Nationwide

Nationwide

Nationwide

(1 in 88)
(1 in 54 Boys)

(1 in 49)
(1 in 29 Boys)

(1 in 68)
(1 in 42 Boys)

(1 in 45)
(1 in 28 Boys)

(1 in 68)
(1 in 42 Boys)

(1 in 41)
(1 in 26 Boys)

Why The Rise? Autism is a complex condition. No single factor can explain why more
children are being identified with ASD. Some of the increase in the rates is due to changes
in the diagnosis, greater awareness and better record keeping.

CAUSES/RISKS:
Most scientists who study ASD believe that there is no single cause.
Research has shown that:
• Both genetic and nongenetic factors play a role.
• Children who have a sibling or parent with ASD are at a higher risk.
• Children born to older parents also are at a higher risk.

Symptoms of
autism include:
Deficits in Social
Communication/Interaction
• Both spoken language and
nonverbal communication
• The give and take of conversation
and shared activities
Restricted, Repetitive Behavior Patterns
• Limited, fixated interests
• Excessive adherence to routines
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What are some associated features of autism?
• Intellectual disability (50%)
• Seizure disorders (30%)
• Unusual responses to sensory input
• Little apparent awareness of basic dangers (including wandering and self-injury)
• Eating, sleeping and toileting difficulties

How is autism diagnosed?

The American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders (DSM-5)
requires an individual to meet a specific number of criteria from two major categories. To be diagnosed
with ASD, a person must have difficulty with social communication and interaction and display restricted,
repetitive patterns of behavior, interests, or activities. The diagnostician can provide a level of severity (1-3)
for each of these areas and describe the support the individual needs.
At this time, there is no medical test to diagnose autism. A trained diagnostician, such as a neurologist,
developmental pediatrician, psychiatrist, or psychologist, will review the individual’s developmental history
and directly observe his/her behavior.

Is autism treatable?

The symptoms of autism can severely limit an individual’s ability to function successfully in everyday
life. Thus, early diagnosis and appropriate intervention are critical. Teaching must be individualized and
delivered in a motivating and consistent manner. Evidence-based practices, such as Applied Behavior
Analysis (ABA) and Positive Behavior Support (PBS), are known to be effective in helping children and
adults learn new skills and reach their full potential.

Have Questions?
Autism New Jersey’s 800.4.AUTISM Helpline offers specific and important information about autism
treatment and services available in New Jersey.
Call 800.4.AUTISM to speak to an information specialist
Email information@autismnj.org to connect with an information specialist
Visit www.autismnj.org 24/7/365 for
comprehensive, up-to-date information
and news about autism, upcoming events
and so much more.
@AutismNJ
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Our Mission
Autism New Jersey is a nonprofit agency committed to ensuring safe and fulfilling lives
for individuals with autism, their families, and the professionals who support them.
Through awareness, credible information, education, and public policy initiatives,
Autism New Jersey leads the way to lifelong individualized services provided with skill
and compassion. We recognize the autism community's many contributions to society
and work to enhance their resilience, abilities and quality of life.
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What is Autism Spectrum Disorder (ASD)?

Autism Spectrum Disorder (ASD) or autism is a developmental disorder that affects a person's social
communication and interaction. Individuals with ASD also have restricted and repetitive behavior, interests
and activities. These characteristics fall across a "spectrum" ranging from mild to severe. While one person may
have symptoms that impair his or her ability to perform daily activities, another may have only mildly
noticeable differences and have few, if any, functional impairments.
In May 2013, the American Psychiatric Association (APA) revised the Diagnostic and Statistical
Manual of Mental Disorders (DSM), which includes changes to its definition of autism. The previous version of the DSM listed Autistic Disorder, Asperger's Disorder and Pervasive Developmental
Disorder Not Otherwise Specified (PDDNOS) as distinct diagnoses under the broader category of
Pervasive Developmental Disorders. DSM-5 includes these separate diagnoses under a single
umbrella term, Autism Spectrum Disorder, and makes changes to the way ASD is diagnosed.
The DSM-5 now requires an individual to meet a specific number of criteria from two major categories. To be diagnosed with ASD, a person must have difficulty with social communication and
interaction, and display restricted repetitive behaviors, interests and activities. The diagnostician
will rank the characteristics based on level of severity and describe the support the individual needs.

The complete
DSM-5 criteria for
Autism Spectrum
Disorder is
available at
www.autismnj.org/dsm

How do I know if my child is developing typically?
While there are general trends in how children develop, all children grow and learn differently. Many factors
affect a child’s progress toward developmental milestones, and it may be difficult for parents to determine
whether their child is on track due to individual differences. If delays are present, early intervention can have
a significant and lasting impact. Therefore, it is important to become familiar with child development and
discuss any questions with your child’s healthcare providers.

How is ASD first identified?
Pediatricians are often the first contact when parents become concerned about their child's development.
During office visits, the physician may ask questions about the child’s development, and parents often share
their concerns at that time.
The American Academy of Pediatrics (AAP) recommends that pediatricians screen for ASD during well checks
at 18 and 24 months and at any time a parent raises a concern. Pediatricians will ask the parent questions to
assess their child's progress toward typical milestones. They may utilize one of the commonly used screening
instruments, such as the Modified Checklist for Autism in Toddlers (M-CHAT) or the Childhood Autism Rating
Scale (CARS). Careful consideration of parents' responses on the screening instrument allows the pediatrician

Some developmental milestones include the following:
By 12 months,
most children will:

• Imitate simple actions like clapping
• Use basic gestures like waving and pointing
• Respond when their name is called or when they’re told “no”

By 24 months,
most children will:

• Enjoy playing with other children
• Identify many different objects
• Use 2- to 4-word phrases, such as “want juice”

By 36 months,
most children will:

• Play imaginatively with a variety of toys
• Follow complex instructions
• Speak in 4- to 5-word sentences

The Centers for Disease Control and Prevention (CDC) provides detailed information about milestones
from birth through age 5 at www.cdc.gov/actearly.
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to determine if there is cause for concern and referral. If the screening indicates a number of red flags,
the pediatrician may recommend that the child participate in a multidisciplinary evaluation. Although the initial
screening does not result in a diagnosis, it provides valuable information for the parents so they can begin
treatment while waiting for an appointment with a full evaluation team.

What red flags in young children may indicate the
presence of ASD?
According to the Early Identification of Autism Spectrum Disorders: Guidelines for Healthcare Professionals in
New Jersey from the Department of Health:

Parents or caregivers
should be alert to the
following red signs:

•
•
•
•
•

In addition to the
concerns noted above,
presence or absence of
the following behaviors
may be reason for a
referral:

• Lack of joint attention (child does not draw others'
attention to objects in the environment)
• Child does not respond to his/her name
• Lack of pretend, imitative and functional play
appropriate to developmental age
• Failure to develop peer relationships appropriate to
developmental age
• Child does not imitate others' behaviors
• Child is rigid in routines or has very difficult transitions
• Child engages in repetitive or stereotypical behavior
• Child has unusual responses to sensory stimuli

No babbling by 12 months
No pointing or gesturing by 12 months
No single words by 16 months
No 2-word phrases by 24 months
Loss of previously acquired skills, especially language

What do these concerns actually look like?
The major characteristics common to autism are deficits in social communication and interaction, and
restrictive, repetitive behaviors, interests and activities. These traits fall along a continuum from mild to severe
and vary from person to person.
Difficulty with social interactions
Some individuals with autism do not spontaneously reach out to others to share information or feelings. While
some may not seem to notice other people at all, others may strongly desire to interact with others but are not
sure how to appropriately initiate interactions with others, or may become overwhelmed in social situations
due to deficits in social skills. With effective treatment, many people with autism learn social skills and come
to enjoy spending time with others.
Difficulty with communication
Many individuals with autism have delays in or do not develop spoken language. Some may only communicate
using single-word utterances or simple sentences. Other speech abnormalities include echolalia (immediate
or delayed repeating of information), unconventional word use, and unusual tone, pitch and inflection. Others
have complex vocabulary and can speak at length and in depth about topics that interest them, but they may
have poor conversational skills. They may also have difficulty understanding common nonverbal cues such as
body language, facial expressions and eye contact.
Individuals with autism who do not develop functional speech can use augmentative means of communication,
such as sign language, picture boards and technological devices. Autism-specific apps can help them to
communicate their needs and feelings, as well as to gain independence in their daily activities.
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Unusual behaviors
Individuals with autism have restrictive, repetitive
behavior, interests and activities. For example, a child
with autism may play with only one toy or watch the
same video repeatedly. People with autism may
engage in peculiar, sustained play activities such as
spinning the wheels of a toy car instead of pretending
to drive it, or dangling an object in front of their eyes
for long periods of time. Other repetitive behaviors may
include motor movements, such as hand flapping,
spinning or jumping. Some people with autism may
focus intensely on a particular topic, such as
dinosaurs or vacuum cleaners, to the exclusion of any
other interests. Individuals with autism can be very
reliant on specific routines and resistant to changes.
Even a minor change in their routine or environment
could be a great upset to a child or adult with autism.

During evaluations, the child and parents may meet with
a number of specialists, including a pediatric neurologist or
developmental pediatrician, psychologist, speech-language
pathologist, and occupational or physical therapist.

What can parents expect at a diagnostic evaluation?
If autism is suspected, a multidisciplinary evaluation should be conducted as soon as possible. During these
evaluations, the child and parents may meet with a number of specialists, including a pediatric neurologist
or developmental pediatrician, psychologist, speech-language pathologist, and occupational or physical
therapist. Each professional will conduct part of the evaluation, and the results will be summarized in a
written report. In order to qualify for a diagnosis of ASD, the individual must meet the criteria outlined by the
Diagnostic and Statistical Manual of Mental Disorders (DSM-5, American Psychological Association, 2013),
which is available at www.autismnj.org/dsm.

The evaluation may consist of the following components:
1. Medical and developmental history: Parents/caregivers will be interviewed to collect information about the
pregnancy, birth, health, and medical history of the child. They will also report any behavioral concerns and the
progress the child has made toward developmental milestones. Social and development questionnaires may be
requested to assess the child’s behavior both at home and at school, daycare, or other childcare settings.
2. Autism testing: Observations should include both structured and unstructured observations of the child.
Information about the child’s development is assessed through the Autism Diagnostic Observation Schedule
(ADOS), a series of tasks that assess an individual’s social and communication skills, play, behavior, and
restricted interests. To capture as much information as possible about the child’s life, the team
interviews the people who know him best: the parents. Thus, parents may be asked to complete a structured
interview such as the Autism Diagnostic Interview (ADI-R) and a Vineland Adaptive Behavior Scale to provide
an assessment of the child’s communication, socialization, daily living skills, and motor skills.
These assessments, in addition to other standardized measures that may be used, will provide a basis for
determining if the child has ASD.
3. Psychological testing: A psychologist will administer developmental and intelligence testing. These tests
yield important information related to the child's abilities, limitations, and overall level of functioning compared to other children the same age.
4. Speech-language assessment: A speech therapist will assess the child's communicative abilities,
including the ability to understand and use language, articulate clearly, use language for different functions,
and engage in conversations. The speech therapist’s evaluation should result in specific treatment
recommendations for improving the child’s speech and communication.
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5. Occupational or physical therapy assessment: An occupational therapist will assess the child's fine motor
and self-help skills to determine if the child is able to complete age-appropriate activities such as getting
dressed, using utensils, brushing teeth, or writing. The physical therapist will evaluate the child’s gross motor
skills and coordination (e.g., running, biking, throwing, catching). These evaluations should result in
recommendations to improve the child’s ability to complete daily living skills.
Once each component of the evaluation is completed, the team reviews the findings with each other and then
with the family. The team provides a written report to the family which specifies the diagnosis, if any, and the
amount and type of services recommended. Parents can then begin to schedule appointments with individual
treatment providers.

Are any medical tests used to diagnose ASD?
Although there is no diagnostic laboratory test for ASD, tests are often recommended for the following reasons:
1) to search for a cause, 2) to find out if there are other medical problems that might look like autism
(e.g., hearing loss), and 3) to detect additional medical problems that might be co-existing with autism.
Audiologic testing is recommended for any child with delayed language or at risk for autism. A child who does
not speak or respond to others’ speech may have autism, a hearing problem, or some other condition which
interferes with speech.
Neuroimaging, the process of capturing images of the brain, may be needed if there is an abnormal neurologic
examination not explained by the diagnosis of autism (e.g., non-symmetrical motor examination, cranial nerve
abnormalities, microcephaly). Hypopigmented or hyperpigmented skin lesions, in which the skin appears
lighter or darker, may be examined by a Woods Lamp. Electroencephalograph (EEG), a test that measures the
electrical activity of the brain, may be recommended if the child is demonstrating signs of seizure activity or
language regression. Routine clinical neuroimaging, such as Magnetic Resonance Imaging (MRI), is not
recommended as part of the diagnostic evaluation of autism at the present time.

“Autism New Jersey gave us hope, allowed
us to cry, encouraged our dreams and
provided us with the information we’d
need to forge ahead.”

Metabolic testing (a blood test) should be considered when there
is a history of lethargy, cyclic vomiting, early seizures, intellectual
disability, or unusual facial features. Untreated phenylketonuria
(PKU) is an example of a metabolic disorder.

Additional blood tests may be recommended. Lead testing
is recommended for children with pica (eating substances
other than food). Individuals may also have their ferritin level
checked if there are concerns of anemia (a lower than normal amount of red blood cells).

Gino, father of a son with autism

Genetic testing may be used to rule out Fragile X Syndrome or other genetic disorders. Girls who fail to progress
and lose skills following typical development may be tested for a mutation in the MECP2 gene, indicating the
presence of Rett’s Disorder. Physicians may also consider other genetic tests such as CGH (microarray).
Further medical tests may be recommended by the team. Individual recommendations are based on the child's
medical history and symptoms.

What causes ASD?
Currently, there is no known cause of ASD. Research suggests that autism is caused by genetic factors, which
may be triggered by environmental causes. Exposure to environmental causes may occur in the womb or
during or after birth. Ongoing studies are primarily focused on genetic and environmental causes, such as
maternal illnesses during pregnancy, conditions during childbirth, and chemical exposures in the individual’s
environment. ASD is not linked to parenting skills or psychological issues. Given the many similarities and
differences between individuals with ASD, many researchers suggest that there is likely to be more than one
cause of autism. Autism Speaks provides regular updates on the latest findings in autism research
at www.autismspeaks.org.
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How common is ASD?
ASD affects 1 in 88 individuals nationally and 1 in 49 in New Jersey (CDC, 2012). ASD is 5 times more prevalent in boys than in girls and occur in all races, ethnicities, and social classes. The number of children identified with autism has been growing steadily in the last few decades. Some of this increase can be explained by:
•
•
•
•

more comprehensive research methods (e.g., casting a wider net in health and educational
settings and seeking out those who do not have a diagnosis)
accounting for the full spectrum from mild to severe
improved parent and professional awareness
advanced parental age

Researchers from the fields of genetics and environmental toxicology continue to investigate other possible
reasons why the rate of autism has increased so significantly.

What can a diagnostic evaluation not tell me?
Diagnostic evaluations provide a w e a l th of info rmatio n a bo ut a n i ndi v i dua l ’s a bi l i ti e s a nd
limitations. However, even after numerous assessments and medical tests, the cause and prognosis will likely
still be unclear. There is considerable variation in the abilities of people with ASD. Some individuals may need
extensive, lifelong support to function in home, vocational, and community settings, while others may
need intermittent support in fewer areas. While effective and early intervention can greatly improve an
individual’s prognosis, as of now, there is no definitive way to know what a person’s level of functioning will be in
the future. Thus, the diagnostic evaluation should provide families with the information they need to seek
appropriate treatments to address current deficits and teach new skills. Such skills are likely to have a
substantial impact on the person’s ability to interact with others and his/her quality of life. With a lot of hard work,
individuals with ASD can make tremendous progress.

Resources
Management of children with autism spectrum disorders by American Academy of Pediatrics,
available at http://pediatrics.aappublications.org/content/120/5/1162.full
Learn the signs. Act early. by Centers for Disease Control and Prevention,
available at www.cdc.gov/actearly
Centers for Disease Control and Prevention (CDC). (2012). Community report from the Autism
and Developmental Disabilities Monitoring (ADDM) network: Prevalence of autism spectrum
disorders (ASDs) among multiple areas of the United States in 2008, available at
http://www.cdc.gov/ncbddd/autism/documents/ADDM-2012-Community-Report.pdf
Early identification of autism spectrum disorders:
Guidelines for healthcare professionals in New Jersey
by New Jersey Department of Health, available at
www.nj.gov/health/fhs/documents/autismguidelines.pdf
Special thanks to Dr. Audrey Mars who provided input for this
section. Dr. Mars is a neurodevelopmental pediatrician at
Hunterdon Medical Center and a long-time member of
Autism New Jersey’s Professional Advisory Board.

Looking for a shorter
version of this information to
share with family and friends?
See the the enclosed Publication
Order Form and request a
free copy of Some
Common Questions
about Autism.
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Who’s Who
in Autism Services

If you are looking
for a service provider
in your area, please
contact Autism New Jersey
at 800.4.AUTISM
to request a referral list.
These lists can also
be found on the Autism
New Jersey website:
www.autismnj.org/referral

Board Certified Behavior Analyst (BCBA)
Board Certified Behavior Analysts are professionals who use behavioral assessments to design,
implement, and evaluate procedures to help individuals learn new skills and reduce challenging
behaviors. BCBAs are certified at different levels based on educational and experience requirements.
BCBAs work in a variety of settings, such as homes, schools, in the community, and private practice.
For more information: www.bacb.com

Case Manager
Case Managers serve as the primary contact and coordinator of services for a child receiving special
education. Case manager is a general term that is used across different service systems, such as early
intervention, public school and state agencies. For example, school Case Managers help to coordinate
communication between school and home, and they are responsible for scheduling Individualized
Education Program (IEP) meetings. For more information: www.state.nj.us/education/specialed/

Developmental Pediatrician
Developmental Pediatricians are medical doctors who receive specialty training in developmental
behavioral pediatrics after completing a residency in pediatrics. Developmental pediatricians participate
in multidisciplinary teams to evaluate an individual for a suspected diagnosis. They provide
medical and behavioral oversight as a child ages and transitions between educational settings.
For more information: www.abp.org
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Director/Coordinator of Special Education
Directors of Special Education supervise a school district’s special education services. They manage the child
study team, supervise the development of IEPs, and help to ensure service provision is consistent with the NJ
Administrative Code. For more information: www.state.nj.us/education/specialed/

Neurologist
Neurologists are physicians who specialize in the diagnosis and treatment of neurological disorders, such as epilepsy
and autism. Neurologists participate in multidisciplinary teams to evaluate an individual for a suspected diagnosis.
They conduct brain imaging tests and provide medical recommendations for various neurological conditions.
For more information: www.aan.com

Occupational Therapist (OT)
Occupational Therapists help individuals improve their fine motor skills such as writing and cutting, and they
also teach daily living skills to increase independence and active participation in life. OTs work in a variety of
settings, including homes, schools, in the community, and private practice.
For more information: www.nbcot.org

Pediatrician
Pediatricians are physicians who specialize in treating children. Pediatricians oversee an individual’s physical,
behavioral, and developmental health from birth through adolescence. Pediatricians may screen for autism spectrum
disorder during well checks and refer a patient for a multidisciplinary diagnostic evaluation if necessary.
For more information: www.aap.org

Physical Therapist (PT)
Physical Therapists help individuals to improve muscle strength, balance, coordination and gross motor skills. PTs
work in a variety of settings, including schools, homes, outpatient rehabilitation clinics, and private practice.
For more information: www.apta.org

Psychiatrist
Psychiatrists are physicians who specialize in treating mental health disorders. They have training in diagnosis,
medical care, and psychotherapy. Psychiatrists may be involved in the prescription and oversight of certain
medications. Psychiatrists work in hospital settings and private practice.
For more information: www.abpn.com

Psychologist
Psychologists are clinicians who treat a variety of common problems. Clinical psychologists are doctoral-level
professionals who treat a variety of mental health symptoms such as depression, anxiety, anger, and stress.
They may provide parent training and support, as well as assist in addressing the needs of a family. School
psychologists are typically masters-level professionals who specialize in psychology as it relates to education,
and they help children both academically and behaviorally. School psychologists often conduct educational
assessments. Psychologists work in school settings, hospitals, and private practice.
For more information: www.apa.org

Speech Language Pathologist (SLP)
Speech Language Pathologists evaluate, diagnose, and treat speech, language, communication,
and swallowing disorders. Speech therapists help individuals improve their articulation, understanding and use
of language, conversation, and social skills. They may also assist in the selection and development of
augmentative and alternative communication devices. SLPs work in a variety of settings, including schools,
homes, hospitals, and private practice. For more information: www.asha.org
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EARLY INTERVENTION: BIRTH to THREE
Early Intervention | Eligibility |
Accessing Early Intervention Services |
Services | Transition to Preschool |
Financial Contribution |

Early Intervention
The New Jersey Early Intervention System (NJEIS) under the Department of
Health implements New Jersey’s statewide system of services for infants and
toddlers, birth to age 3, with developmental delays or disabilities and their
families. State Early Intervention programs are governed by Part C of the
Individuals with Disabilities Education Act (IDEA).

BIRTH TO THREE

Eligibility
Early Intervention services are provided for eligible children until the age of 3. In New Jersey, children are
evaluated using a standardized assessment tool and are eligible for NJEIS when:
(a) 2 or more areas of development are delayed below the average of other children; OR
(b) when one area of development shows a significant delay.
In technical terms, children are considered eligible when they are experiencing a developmental delay
that meets these criteria:
(a) 1.5 standard deviation below the mean in each of two functional developmental areas
(scored below approximately 90% of children their age); OR
(b) 2.0 standard deviation below the mean in one functional developmental area
(scored below approximately 98% of children their age); OR
(c) Diagnosed physical or mental condition that has a high probability of resulting in
developmental delay.

Children are evaluated in the following developmental areas:
•
•
•

Physical development
Cognitive development
Communication development

• Social and emotional development
• Adaptive functioning

Children with a documented diagnosis of autism spectrum disorder are determined eligible for the NJEIS.

Accessing Early Intervention Services
A parent who is interested in accessing NJEIS services should contact the toll free number 888.653.4463.
A service coordinator will talk with families about their concerns. If the family consents, the service coordinator
will work with the family to schedule an evaluation of their child’s developmental levels and needs. Children who
have a diagnosis prior to their referral to NJEIS will also have an assessment conducted by a NJEIS team to
determine developmental levels and needs. Evaluation and assessment services are provided at public expense
with no cost to families.

STATE & LOCAL SERVICES
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Services
Following the evaluation process, an Individualized Family Service Plan (IFSP) is written at a meeting with the
family, the service coordinator, at least one member of the evaluation team and anyone else the family wishes
to include. The IFSP is a written document that identifies services and supports needed for the child and
family. It is based on information collected from the family, as well as from the evaluation and assessment.
In order for the child to receive services, the parent must consent to the plan. Parents have the right to
withdraw consent at any time. Out of the services offered, parents can reject some services and accept
others. The plan is reviewed every six months, or more frequently as appropriate to make sure it continues to
meet the needs of the child and family. At least once a year, parents participate in a meeting to review their
child's outcomes and IFSP services for any changes needed. The meeting must be held at a time and location
that is agreeable to the family and in the language or method of communication that is used in their home.

Early intervention may include the following services:
•
•
•
•
•

Assistive technology
Audiology services
Family training, counseling,
and home visits
Health services
Medical services

•
•
•
•
•
•

Nursing services
Nutrition services
Occupational therapy
Physical therapy
Speech therapy
Social work

•
•
•

•
•

Transportation
Vision services
Special instruction (New Jersey
uses the term Developmental
Intervention)
Psychological services
Service coordination services

Transition to Preschool
An important part of early intervention services is assisting children and families to make the move from the
early intervention program to school services as smooth as possible. This process is called transition. When
a child is approximately 2.5 years old, a transition information meeting will be held with the parents, service
coordinator, and others who have worked with the child and family to begin planning for services and supports
that might be needed when the child turns 3. As in other meetings about a child’s needs and progress, it is
essential that parents are part of the planning. As a child approaches 3 years of age, the service coordinator
will help with transition from early intervention to a preschool program which may be provided by their local
school district, and/or other service providers, based on the child’s needs.

Financial Contribution
The Department of Health has set up a Family Cost
Participation system to determine each family’s ability to
contribute toward NJEIS services. Based on family size and
household i n c o m e , N J E I S d e t e r m i n e s t h e p e r h o u r
c o - p a y f o r a f a m i l y. T h i s a m o u n t c a n n o t e x c e e d t h e
actual cost of service and will not be more than 5% of the
family’s monthly income. Families with an annual income at
or above 300% of the federal poverty level will be required to
participate in the costs of NJEIS services provided. Families
must agree to provide required income documentation to
determine family cost participation for services.
For more information about financial contributions see
www.nj.gov/health/fhs/eis/.

It is common to
feel overwhelmed when
learning about early intervention,
educational services, and your
child’s rights. There may be a lot
of unfamiliar vocabulary, services,
and procedures. If you need more
information to understand your
rights in special education,
please call 800.4.AUTISM
to speak with one of our
knowledgeable and
compassionate
staff members.
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SPECIAL EDUCATION: THREE to TWENTY-ONE
Special Education | Eligibility | Accessing Special Education Services | Services |

Special Education
Special education rights in New Jersey are derived from the federal law commonly known as IDEA (Individuals
with Disabilities Education Act). The New Jersey Administrative Code (NJAC) 6A:14 are the state's regulations
based upon IDEA. NJAC 6A:14 explains the rights of the children determined eligible for special education and
related services as well as policies and procedures the school districts must adhere to in order to comply with
the law. Additionally, it illustrates procedural safeguards in case a school district and parent do not agree on a
particular issue. The New Jersey Administrative Code (NJAC) 6A:14 is available from Autism New Jersey, directly
from your school district, or from the New Jersey Department of Education’s Office of Special Education (OSE)
at 609.292.0147 or http://www.nj.gov/education/specialed/.

Eligibility
A student is eligible for special education and related services when it is determined that the student has a
defined disability that affects his/her educational performance and requires special education and related
services. The disability categories are: “auditorily impaired, autistic, cognitively impaired, communication
impaired, emotionally disturbed, multiply disabled, deaf/blindness, orthopedically impaired, other health
impaired, preschool child with a disability, social maladjustment, specific learning disability, traumatic brain
injury, or visually impaired.”

Accessing Special Education Services
When appropriate, parents are encouraged to contact the local school district’s Special Services department
and request an evaluation to determine eligibility for Special Education services. Parents may call to request
the evaluation: however, putting the request in writing and sending it by certified mail ensures that the school
district has received the information and will respond. A meeting may be held to determine if an evaluation is
warranted as well as which evaluations would need to be conducted.

THREE TO TWENTY-ONE
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Services
The New Jersey Administrative Code states that parents are a part of the Individualized Education Program
(IEP) team. This means that parents are members of the IEP team and have the right to provide input into the
development and implementation of the IEP as well as placement considerations. The New Jersey
Administrative Code also addresses issues such as class size, Extended School Year (ESY), discipline,
the 17 required components of the IEP, and the 11 items to be considered when developing the IEP.
Based on federal law, children who are eligible for special education services have the right to a
Free Appropriate Public Education in the Least Restrictive Environment (LRE). The essence of FAPE is an
“appropriate” education. Yet, the term “appropriate” is different for every child and based upon a number of
factors. The IEP team makes decisions about educational placement following consideration of the nature and
severity of the child’s disability, different types of educational settings, and the child’s present levels of
performance.
The IEP is a document that lists all of the educational services that are to be provided to the child receiving
special education. It should describe the child's special education program in detail. It should also describe
how the child currently performs and his or her specific instructional needs across all academic and functional
areas. Additionally, the IEP must include measurable annual goals and short-term objectives or benchmarks.
It is important that the parents collaborate with school staff to ensure that any services the parents deem
necessary are included to allow their child to benefit from their education as appropriate. The IEP is a legal and
binding contract between the school district and the parents.
School districts are responsible for the education of a child with autism from the age of 3 to 21 if appropriate.
They are also responsible for any related services the child may need to benefit from their special education.
Once parents provide consent to begin the initial evaluation process, a 90-day time-line begins. Within that
90-day period, the school district conducts the educational evaluation of the child, develops the IEP with
parent input and begins implementation of the IEP. Reevaluations will be conducted at least every 3 years
(unless waived) and the IEP will be reviewed and updated annually.

Available Services
Related services include,
but may not be limited to
the following:
• Counseling
• Medical services
• Occupational therapy
• Physical therapy
• Recreation
• School nurse services
• Social work services
• Speech-language services
• Transportation

If a parent does not agree with the school district's evaluation, they have
the right to request that an independent evaluation be performed at
public expense. An independent education evaluation is an assessment
of a child that is conducted by a qualified person or persons not
employed by the child’s school district. School districts may make
referrals for providers or individuals can call 800.4.AUTISM to find an
appropriate evaluator.
The school district will also provide the parents with a copy of a
booklet called Parental Rights in Special Education (PRISE). PRISE is
a condensed version of the New Jersey Administrative Code and comes
complete with sample forms for requesting emergency relief hearings,
complaint investigations, mediation, and due process hearings. This
booklet must be provided by the school district one time per year, such
as when a child is referred for an initial evaluation, when a reevaluation
is conducted, and when a request for a due process hearing is
submitted to the Department of Education. At other instances, the
school district must provide parents with a statement explaining that
parents have rights under the special education law, how parents can
obtain a copy of PRISE, and sources they may contact for assistance in
understanding special education rules.
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PARENT-PROFESSIONAL COLLABORATION within
EARLY INTERVENTION & SPECIAL EDUCATION
Children with autism spectrum disorder benefit considerably when parents and professionals work
cooperatively to plan for and meet their needs. It is common for multiple service providers to be involved in the
child’s care and treatment. Parents, family members, and service providers each bring their own perspectives,
expertise, and experience with the individual. Therefore, members of the child’s treatment team should
regularly share information with each other as they all work toward the goal of achieving the best outcome for
the child. Parents should always be considered equal members of this team.
Collaboration means working together in an equally reciprocal relationship to achieve a common goal.
Effective collaboration begins with consistent and open communication. Parents and professionals can form a
successful partnership by focusing on the child’s goals and working on them together.
A collaborative relationship can be cultivated in a number of ways. For parents, participating in activities such
as volunteering at school or joining a parent advisory council or parent teacher organization may be fulfilling,
educational, and provide networking opportunities. Parents may also wish to share their ideas for new goals and
objectives for their child with professionals. For professionals, sensitivity is crucial when working with a family
to establish educational goals for a student with ASD. According to Autism New Jersey’s Blueprint for Lifetime
Support, parents envision a future with providers who are “…effective and compassionate in the delivery of
services.” Although it is important to share their expertise, professionals should be considerate of the difficult
issues facing the family.
Like any other relationship, the parent-professional one takes work. Despite the best of intentions, there may
be times when parents and professionals do not see eye-to-eye about recommendations or services for a child.
As challenging as that may be, it is often in the child’s best interest to continue to negotiate and advocate
informally. Clear, open, honest, and written communication with the members of the IFSP or IEP team can
often resolve issues before more formal procedures are needed. Even if the team seems to be working
effectively together, communication and trust may break down. If this occurs, there are procedural safeguards
in place that allow parents to file a formal complaint or begin mediation or due process.

COLLABORATION
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Helpful Hints for Receiving Appropriate Early Intervention Services
The service coordinator should fully understand the child’s and family’s needs. Similarly, parents should
become familiar with NJEIS terminology and what the system does and does not offer. For example, in NJEIS,
one of the services is called “Developmental Intervention,” and it takes many forms based on the child’s needs.
Methods based on the principles and practices of applied behavior analysis (ABA) fall under the category of
Developmental Intervention. Thus, if a parent would like to request ABA services, they can do so within the
discussion of what type of Developmental Intervention they see as the best fit for their child and family.
See page 22 for an in-depth discussion of ABA.
If a family cannot come to an agreement with the service coordinator about the child’s services, or feels that
the child’s service coordinator is not providing the services in the IFSP, there are specific steps to take. These
procedures are described in the New Jersey Early Intervention System Family Rights Handbook, which can be
accessed at: http://www.njeis.org/FamilyRightsHandbook.pdf.

Helpful Hints for Receiving Appropriate Special Education Services
Similarly, the IEP team should fully understand the child’s needs. If a family cannot come to an agreement with
the other members of the IEP team about the child’s services, or feels that the team is not providing the
services in the IEP, assistance is available. These procedures are outlined in detail in the Parental Rights in
Special Education (PRISE) booklet that is available from your local school district or the New Jersey Department
of Education at: http://www.state.nj.us/education/specialed/form/prise/prise.pdf.

STATE & LOCAL SERVICES
17

New Jersey

Department of Children
and Families
Children’s System of Care
New Jersey Department of Children and Families' Division of Children's System of Care
(CSOC) is responsible for determining eligibility for developmental disability services for all
children and youth under age 18, and for providing the services for all children and
youth under age 21. Eligibility for youth ages 18-21 is determined by the Division of
Developmental Disabilities (DDD).

As of January 2013, developmental disability services for
all children and youth under
age 21 were transferred from
the Division of Developmental
Disabilities (DDD) to CSOC.
Those who were already eligible for DDD services prior to
the transition are automatically eligible. Requests for
specific support services must
be renewed annually.

PerformCare is the administrative services organization and the single point of entry for all requests for eligibility
and services through CSOC. PerformCare arranges needs assessments and facilitates the delivery of family
support services. PerformCare's services include funding for respite and camp, in-home behavioral support,
assistive technology devices, and home and vehicle modifications. In addition, placement in residential treatment
or group homes may be provided when a child's needs cannot be met in the community.
Application materials, a list of frequently asked questions, fact sheets about Family Support Services and
other information can be downloaded at http://www.performcarenj.org/families/disability/index.aspx. For new
applications, or to request services for an eligible individual, contact PerformCare at 877-652-7624.
PerformCare is available 24 hours a day, 7 days a week.
If your child has an unmet need, contact PerformCare to apply for eligibility or to request a specific support
service. Families should keep in mind that services provided through CSOC are based on eligibility and
availability of funding.

Supports for Adults 21 and Over
The New Jersey Division of Developmental Disabilities (DDD)
provides supports and services for individuals with developmental
disabilities age 21 and over. All individuals who were 16 and older
as of January 1, 2013 and who were previously eligible for DDD
services will be automatically be re-eligible once they turn 21.
All other individuals who were previously DDD-eligible, and all individuals who are new to the Children's System of Care will need to
apply for DDD eligibility between the ages of 18-21 before they can
start receiving services at age 21. For detailed information about
DDD, visit www.autismnj.org/adults_DDD or the Division's website:
www.state.nj.us/humanservices/ddd/home/index.html

Autism New Jersey
can assist parents in
navigating service
systems for their loved
one via phone, e-mail or
workshops.
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Potential Treatments for Autism
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When a child receives a diagnosis of autism, parents are immediately faced with many important decisions.
Choosing a treatment for your child can be a confusing and overwhelming process. While you can easily find
information about a variety of treatment approaches, sometimes the extensive amount of information available
makes it more difficult to navigate the decision process.
As you learn about different interventions, you may come across many promising options. Various treatment
providers may claim that their methods provide the greatest potential for improving your child’s outcome.
You may also learn about the concept of “evidence-based treatment.” So how do you sift through all of this
information and go about making the right decision for your child and family?
Choosing a treatment approach for your child with autism is similar to choosing a treatment for any medical
condition—ideally you will use an approach that has been thoroughly researched and proven to work.
Treatment outcomes should provide evidence that the intervention helped participants learn new skills or
reduce levels of challenging behavior, and that minimal or no side effects were observed as a result of the
treatment. These outcomes should reflect meaningful and positive changes in the individual’s life.
To date, there has been substantial research demonstrating the effectiveness of certain treatments.
Unfortunately, however, many treatments marketed to the autism community do not demonstrate any
scientific evidence of effectiveness, yet they often receive more attention in the media and the community.
While it is certainly important to be optimistic and open to promising treatments, parents should also be
cautious of treatments that have not been tested. It is therefore essential for parents to review all of the options
carefully in order to make informed treatment decisions for their child. These decisions will have a direct
impact on the quality of treatment the child receives and may ultimately save the family valuable time that
could be lost when pursuing ineffective treatments.
Given the complexity of reviewing the research to make these decisions, the National Autism Center recently
assembled a large group of researchers to evaluate the existing studies on autism treatment. The findings were
widely disseminated through the National Standards Project (2009). Researchers carefully examined
775 studies of various treatment options, resulting in the classification of treatments into the following categories:
established (significant research supports the effectiveness of these treatments), emerging (some research
supports the effectiveness, although further research is warranted), and unestablished (no sound evidence of
effectiveness exists). This categorization provides a structure from which parents can make informed
treatment decisions. Autism New Jersey utilizes a similar classification system, which is outlined in the
agency’s Position Statement on Treatment Recommendations. This classification system uses a traffic light
as an analogy for understanding treatment recommendations: green light interventions are recommended,
yellow light interventions should only be used cautiously, and red light interventions should be avoided due to
proven ineffectiveness.
The National Standards Project concluded that interventions derived from applied behavior analysis (ABA)
demonstrated the most consistent and positive results for individuals with ASD. ABA is an umbrella term for a
number of techniques and treatment packages. ABA treatment is individualized and adapted for the learner,
and the intensity of treatment is matched to the person’s need. There is an emphasis on using a person’s motivations to make therapy fun and engaging, while teaching the individual new skills. ABA has also been proven
effective in reducing challenging behaviors. For more detailed information about ABA, see page 22.
Detailed descriptions of the interventions reviewed in the National Standards Project are provided in the
original document at: http://www.nationalautismcenter.org/pdf/NAC%20Standards%20Report.pdf.
Furthermore, the Association for Science in Autism Treatment (ASAT) provides descriptions of autism
interventions and the current state of research supporting or failing to support these interventions on their
website: www.asatonline.org.
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Treatment recommendations
Green light (recommended):
Applied behavior analysis (ABA)
Positive behavior supports (PBS)

Yellow light (proceed with caution):

Ultimately, it is suggested
that families choose the
intervention that has the
highest likelihood of success
for their child and is a good
match for the family.

More research needed
Art therapy
Developmental therapies
®
®
Music therapy
(DIR /Floortime™ or RDI )
Herbs and homeopathic treatments
TEACCH
Most vitamin therapies
Social stories
Animal therapies
Preliminary evidence suggests ineffectiveness
Sensory integration
Special diets
Vitamin B6 with magnesium
Preliminary evidence suggests significant risk
Hyperbaric oxygen therapy
Chelation

Red light (proven ineffective):
Auditory integration training
Facilitated communication
Secretin
Psychoanalysis

It is recommended that evidence-based treatments (e.g., ABA), which are those known to be effective,
be considered first. Parents should also take other important variables into consideration, such as: the family’s
time and monetary resources, the availability of providers, and the clinical recommendations of professionals
who know the child. Additionally, families may wish to consider beginning only one treatment at a time. When
multiple treatments are provided concurrently, it is very difficult to detect which treatment contributed to any
resulting behavior change. Finally, when using any
treatment, it is highly recommended that objective data
be collected and analyzed to determine if the treatment
“Autism New Jersey provided me with a
clear sense of what to do in a way that the
works for that individual. Objective data describe
many confusing and conflicting voices on the
observable and measurable behaviors rather than
internet could not.”
relying on subjective reports or people’s impressions.
Examples include the number of words a child uses per
day, the length of time it takes for a child to follow an
instruction, or the duration of sitting in circle time. A
greater amount of objectivity will help you decide if a
treatment approach is effective and should be continued.

Mary Beth, mother of a son with autism

Individuals with ASD deserve state-of-the-art interventions to help reduce the core symptoms of the disorder. While
decisions about treatment approaches are certainly difficult, Autism New Jersey can provide you with resources
to help you navigate the process. As you begin to investigate treatments and interview providers, it is suggested
that you consider and ask providers the enclosed questions. These questions were adapted from an article,
The Road Less Traveled: Charting a Clear Course for Autism Treatment, by Dr. David Celiberti and colleagues.
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Resources
Educating Children with Autism by the National Research Council, available at
http://www.nap.edu/openbook.php?isbn=0309072697
National Standards Report by the National Autism Center, available at
http://www.nationalautismcenter.org/pdf/NAC%20Standards%20Report.pdf
A Parent’s Guide to Evidence-based Practice and Autism by the National Autism Center, available at
http://www.nationalautismcenter.org
Position Statement on Treatment Recommendations by Autism New Jersey available for download at
www.autismnj.org or by calling 800.4.AUTISM
Separating Fact from Fiction in the Etiology and Treatment of Autism by James D. Herbert, Ian R.
Sharp & Brandon A. Gaudiano, available at http://www.srmhp.org/0101/autism.html
Summaries of Scientific Research on Interventions on Autism by Association for Science in Autism
Treatment, available at http://www.asatonline.org/resources/research/research.htm

Autism New Jersey
maintains many
resources on choosing
interventions.
If you need assistance
call 800.4.AUTISM.

It is essential for parents to review all of the options carefully in order
to make informed treatment decisions for their child.
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If you’d like to learn more
about applied behavior analysis,
see the Suggested Reading List
included in this publication.
You may also wish to order the
following booklet on the enclosed
Autism New Jersey publication
order form: Applied Behavior
Analysis and Autism:
An Introduction
by Dr. Suzanne Buchanan
& Dr. Mary Jane Weiss

Applied
Behavior
Analysis

ABA
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Applied behavior analysis (ABA) has become widely known as an effective treatment for autism. It is a
compelling approach because it has been studied extensively and has shown consistent, positive results in
improving the lives of individuals with autism spectrum disorder (ASD).
ABA can be used to teach skills from many domains, including language and communication, self-help,
academic, play/leisure, and social skills. ABA strategies can be used to help individuals with autism in specific
ways: to increase or teach new behaviors, to decrease challenging behaviors, and to generalize behaviors from
one context to another. These strategies can be used with learners of any age. The treatment approach is very
dynamic; that is, professionals overseeing ABA programs are constantly engaged with the learner to determine
which intervention, strategy, prompt, and reward are best for the learner in the moment. ABA methods can be
tailored both to the learner and to the skill being taught, thereby making ABA a practical approach for treating
the core symptoms of ASD. Parent participation in understanding and using the treatment strategies is highly
encouraged to help maximize the individual’s progress.
ABA involves breaking down complex skills into simple parts, making them easier to learn. Goals are selected
based on the results of ongoing assessments as well as the family's priorities, and objective data are collected
and used to monitor progress. Teaching procedures are clearly written to give both teachers and family
members consistent information about the learner's goals and the ways they can help him/her work toward
greater independence. Learners are given the opportunity to practice skills many times, in various settings
(e.g., home, school, work, community), and with different people (e.g., parents, teachers, peers). These
opportunities allow the individual to learn skills that are functional and durable over time. ABA services are
sometimes provided to teach a specific skill or address a particular challenging behavior, and other times ABA
is used as the basis for a comprehensive treatment program. Although treatment often involves many hours,
there is a strong emphasis on making learning fun and engaging.
One of the primary components of ABA is that treatment continually emphasizes the individual's motivations
and regularly rewards the learner for working toward his/her goals, a concept known as positive reinforcement.
Individuals participating in ABA services are working hard to learn new skills, and effective use of individualized
reinforcers contributes to making treatment enjoyable for the learner.
Many different concepts and teaching procedures are utilized within a comprehensive ABA program. People
sometimes mistakenly equate ABA with Discrete Trial Instruction, yet ABA has always been much broader
than one teaching technique. Research and advancements in the field have resulted in the discovery of many
effective teaching strategies.
More than four decades of research and hundreds of scientific studies have proven that ABA is an effective
treatment for individuals with ASD. Several large agencies and task forces have evaluated the numerous
treatment options available to individuals with autism and consistently recommend ABA as the treatment of
choice for treating ASD.

Some of the concepts and procedures within ABA include,
but are not limited to, the following:
•
•
•
•
•

Reinforcement
Shaping
Prompting
Task Analysis & Chaining
Discrete Trial Instruction

•
•
•
•
•

Activity Schedules
Verbal Behavior
Pivotal Response Training
Natural Environment Training
Incidental Teaching

•
•
•
•

Token Economy
Generalization
Maintenance
Functional Behavior
Assessment & Intervention

ABA
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Here are some simple snapshots of ABA in action.

These examples are for illustration purposes only and would involve considerably more detail when put into practice.

Shaping
• Instead of waiting until a new skill is done perfectly, it is important to provide reinforcement (preferred
consequences) for closer and closer approximations of the skill. The target skill is defined and broken down
into smaller steps. Reinforcement is provided when the individual demonstrates the skill at the highest
level learned, and it is no longer provided for previous steps.
This is an example of shaping communication skills:
Currently, your child takes your hand and leads you to the refrigerator when he’s hungry. He places your hand
on the item he wants. This is reinforced by giving him the food he desires. Through teaching, the child learns
to point to the item he desires. Pointing to the desired food is now reinforced, whereas taking your hand and
placing it on the item is no longer reinforced. The child is working towards more independent choice-making
and requesting skills.

Task Analysis
• A complex task is broken down into the component steps and then taught one step at a time, ultimately
resulting in a “chain” of appropriate steps to complete the task. The task analysis is created based on
the individual’s current skill level for a specific task.
This is an example of a task analysis for brushing teeth:
1. Pick up toothbrush
4. Put toothpaste on toothbrush
2. Turn on water
5. Brush front of teeth
3. Wet toothbrush
6. Brush inside teeth

7. Brush tops of teeth
8. Rinse
9. Spit
10. Turn off water

Reinforcement is provided after each step is demonstrated by the individual, and it is gradually faded as the
individual becomes more independent.

Discrete Trial Instruction (DTI)
• In DTI, a specific instruction or cue is provided, the teacher prompts the individual (as necessary), the individual
responds, and the instructor or parent provides a positive or neutral consequence. This sequence is repeated
and intermixed with other objectives until the individual can respond independently. Some skills may be
learned quickly, and others may require many repetitions over several days.
This is an example of discrete trial instruction for teaching a child early toy play skills:
Instruction: “Do this.” Instructor pushes a toy train through a tunnel.
Response: The child pushes the train through the tunnel (with instructor guidance).
Consequence: “Wow—the train went through the tunnel!” (Instructor may also present a tangible reward.)
The child learns how to play with the train set appropriately, through steps that are first taught
individually and then combined. After some practice, the instructor may work with the child and a sibling to
learn how to play with the toy together.

Functional Behavior Assessment
• Before treating challenging behaviors, it is important to determine the “function” of the behavior or why it
“works” for the learner. In ABA programs, the challenging behavior is observed, as well as what happens
before and after the behavior, commonly referred to as the ABC’s (Antecedent-Behavior-Consequence).
Repeated observations can show patterns of behavior and give us ideas for more effective ways to respond.
This information is used in the development of a behavior plan.
This is an example of assessing challenging behavior:
The teacher says, “It’s time to turn off the computer.” (Antecedent)
The student gets up, knocks over the chair, and falls to the floor. (Behavior)
The teacher repeats the request and prompts the student to pick up the chair and turn off the computer.
(Consequence)
This example shows only one episode of a challenging behavior. Behavior analysts review multiple episodes
to look for any patterns in the A-B-C sequence to determine the function of the behavior for the individual. This
information is used in the development of an appropriate behavior plan.

ABA
25

WHAT to LOOK for in a BEHAVIOR ANALYST
Applied behavior analysis (ABA) programs have much to offer individuals with autism, if they are delivered by
knowledgeable and compassionate behavior analysts. But, how do you know if you have found someone who
is ethical, competent and effective? Here are a few ideas to consider when trying to identify and work with
behavior analysts.
Professionals in this field are responsible for knowing how to successfully implement a wide range of assessment,
intervention, and quality assurance methods. To do so requires extensive training including academic
coursework, hands-on experience, and supervision. Years ago, parents and professionals had little guidance
when trying to determine who was qualified to provide behavior analytic services. Fortunately, since 1999,
the Behavior Analyst Certification BoardTM (BACB) has been administering a voluntary certification program
designed to ensure a minimum level of knowledge for those who practice ABA. The BACB offers 3 levels of
certification for those with doctoral, masters, and baccalaureate degrees.
• Board Certified Behavior Analyst – Doctoral (BCBA-D)
• Board Certified Behavior Analyst (BCBA)
• Board Certified Assistant Behavior Analyst (BCaBA)
Additionally, the BACB has developed standards for their
newest credential - the Registered Behavior Technician
(RBT), which establishes training standards for behavior
technicians, the paraprofessionals who implement behavior
plans directly with clients.
This certification is a major advancement for the profession
and consumers of ABA services and has become increasingly
important in the ABA marketplace. For example, as autism
insurance mandates sweep the country, many state
governments use the BACB credentials as evidence
of qualifications for those providers who are eligible for insurance reimbursement. Here in New Jersey, the Department of
Banking and Insurance has followed suit, stating that
behavior analysts with BCBA-D and BCBA credentials must
administer or supervise reimbursable services.
While many qualified behavior analysts serve learners with
autism, the demand for ABA services far exceeds the supply.
Given the low supply and high demand, many under-qualified
or unqualified providers offer their services. To be an informed
consumer of ABA services, we suggest using the resources
below as they offer many specific qualifications for
behavior analysts and those they supervise.

The criteria for this certification offer guidelines for consumers
when choosing a behavior analyst. Here is a brief list of items
to look for in a behavior analyst. (The term, “learner,” is used
as an umbrella term for child, adult, student, client, etc.)
A behavior analyst should:
1. Spend time with the learner and those who play a role in his
programming (parents, teachers, staff, etc.) to directly observe
and gain an appreciation of the learner’s preferences and
skills as well as the team’s values and goals.
2. Observe the learner on multiple occasions to become familiar
with what the learner can do with and without intervention.
3. Conduct objective assessments that capture a true picture
of the learner’s behavior.
4. Implement (or train others to implement) an intervention that:
• Makes a meaningful difference in the learner’s life while
minimizing risks
• Is individualized
• Is a good fit for the team implementing the procedures
5. Collect and analyze data to describe the learner’s progress
and ensure service accountability.
6. Overall, act in accordance with the BACB’s Professional
Disciplinary Standards® and Guidelines for Responsible
Conduct for Behavior Analysts®.
The skills noted in numbers 1-5 above are basic level skills. Good
behavior analysts practice within the conduct guidelines mentioned
in number 6. Please refer to these guidelines to become familiar
with ABA’s professional expectations and standards.

Resources
Behavior Analyst Certification Board (BACB) www.bacb.com. Website includes sections for consumers
and professionals regarding eligibility requirements, examination content, and professional conduct
guidelines.
Consumer guidelines for identifying, selecting, and evaluating behavior analysts working with individuals with
autism spectrum disorders by the Autism Special Interest Group of the Association for Behavior
Analysis International (ABAI), available at www.autismnj.org
Recruiting, selecting, and training teaching assistants (Chapter 9) by Jack Scott in Behavioral
intervention for young children with autism: A manual for parents and professionals, edited by
Catherine Maurice, Gina Green & Stephen C. Luce
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What to Look for

in a Special Education Program

If you have questions
about special education
programs or your
child’s IEP, call
800.4.AUTISM
to speak with one of our
staff members.
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Students with autism require a well planned educational program that includes proper supports to maximize
progress. School districts may have a number of different classroom placement options, as depicted in this
diagram:
Sometimes it is difficult to
determine the type of educational
program that will best meet an
individual student’s educational
needs. Many learners with ASD
can benefit from participation in
special education programs with
a high staff-to-student ratio
a nd the s y s te ma ti c us e o f
behavioral teaching methods;
yet others may be successful in
general education classes with
additional supports. Additionally,
the intensity of the program may
(Heward, 2003)
vary in the number of hours
provided as well as the amount
of one-to-one and group instruction. Although differences exist across educational programs, each should
emphasize skill development across language and communication, social interaction, daily living, and
appropriate behavior. Instruction in each of these areas should be well planned and allow the student
opportunities for repeated practice. Generalization of newly acquired skills and maintenance of previously
learned skills should also be promoted through effective instruction.
Since no one placement is appropriate for all learners, parents and educators should carefully consider
specific program characteristics that will help the student make the most of academic and social
opportunities. Decisions about placement are made as part of the Individualized Education Program (IEP)
process. Parents, as contributing members of the IEP team, can provide input on placement decisions and are
therefore encouraged to learn about the different types of classes. It may be helpful for parents to visit some
of the classes to see the alternatives first-hand. The enclosed form provides a structure from which to
evaluate program options.

Resources
Accreditation of Applied Behavior Analysis Human Service Programs
by the Cambridge Center for Behavioral Studies, Commission on Behavioral Accreditation,
available at http://www.behavior.org/resource.php?id=501
Autism Program Quality Indicators (APQI) by New Jersey Department of Education, available at
http://www.state.nj.us/education/specialed/info/autism.pdf
Educating Children with Autism by the National Research Council,
available at http://www.nap.edu/openbook.php?isbn=0309072697
Exceptional children: An introduction to special education by William L. Heward
National Standards Report by the National Autism Center,
available at http://www.nationalautismcenter.org/pdf/NAC%20Standards%20Report.pdf
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GLOSSARY
This list is a quick reference for acronyms used within this publication.
AAP

American Academy of Pediatrics

ABA

Applied Behavior Analysis

ADI-R

Autism Diagnostic Interview-Revised

ADOS

Autism Diagnostic Observation Scale

ASD

Autism Spectrum Disorder

BCBA

Board Certified Behavior Analyst

CARS

Childhood Autism Rating Scale

CDC

Centers for Disease Control and Prevention

CSOC

Children's System of Care

DCF

Department of Children and Families

DDD

Division of Developmental Disabilities

DSM-5

Diagnostic and Statistical Manual of Mental Disorders

EEG

Electroencephalograph

EIS (or NJEIS)

Early Intervention System (NJEIS in New Jersey)

ESY

Extended School Year

FAPE

Free Appropriate Public Education

FBA

Functional Behavior Assessment

IDEA

Individuals with Disabilities Education Act

IDEIA

Individuals with Disabilities Education Improvement Act (re-authorization of IDEA in 2004)

IEP

Individualized Education Program

IFSP

Individualized Family Service Plan

LRE

Least Restrictive Environment

M-CHAT

Modified Checklist for Autism in Toddlers

NJAC

New Jersey Administrative Code

OSE

Office of Special Education

OT

Occupational Therapist/Therapy

PBS

Positive Behavior Supports

PRISE

Parental Rights in Special Education

PT

Physical Therapist/Therapy

ST

Speech Therapist/Therapy

SPECIAL EDUCATION
INTERVIEW QUESTIONS

What to Look for in a Special Education Program
Interview Questions
General Program Considerations
1. Can the components of your child’s IEP be implemented in this
environment?
2. At preschool age, is the program operated on a full-day basis?
3. Is an extended school year (ESY) program available, if needed?
4. What instructional methods are used? Are they evidence-based?
5. Is there at least 1 teacher or aide for every 3 students in the room?
6. In special education programs, are there no more than 6 students
in an elementary classroom; no more than 9 students in a
secondary classroom?
7. Is one-to-one instruction and support available, if needed?

For additional
copies of this form with
extra space to write answers
to these questions during
an interview or tour,
please visit our website:
www.autismnj.org.

Classroom Environment
1.
2.
3.
4.
5.
6.
7.

Does the classroom appear safe for your child?
Is there a bathroom nearby? Do the teachers ensure privacy when meeting hygienic needs?
Are there a variety of materials available?
Is there a space designated for one-to-one teaching, if needed?
Are visual supports evident throughout the classroom?
Are there opportunities for planned and supported interaction with typical peers?
Are there opportunities for community-based instruction?

Instructional Procedures
1. Does the teacher seem to have a good rapport with the students?
2. Are the classroom activities well organized?
3. Are rewards used to motivate students? Are the students’ preferences assessed on a regular basis?
Do the students choose the rewards?
4. Do the students respond when the teacher gives a direction? Are the students oriented to the ongoing lesson?
5. Are the activities appropriate to the child’s age?
6. Are the activities designed to lead to more advanced skills?
7. How is generalization planned for and assessed?

Staff Training and Development
1. Is staff trained in the diagnostic criteria and characteristics of ASD?
2. Do staff participate in ongoing trainings or consultations on issues related to autism and
evidence-based strategies for teaching new skills?
3. Does staff have experience in developing IEP goals to meet individual student needs?
4. Is staff knowledgeable in functional assessment and positive behavior support?
Crisis intervention? CPR and safety?
5. How are staff monitored and supervised?
6. Does the district have staff or utilize a consultant with expertise in ASD and evidence-based
strategies to supervise the program?

SPECIAL EDUCATION
INTERVIEW QUESTIONS

Progress Evaluation
1.
2.
3.
4.

Are objective data which assess the progress of each student obtained for both teaching new skills
and addressing challenging behaviors?
Are programming decisions made based on objective data?
Is there a systematic way of determining when an educational objective has been met and what
the next step will be?
Is there regular communication between school and home regarding a student’s progress?
What is the form and frequency of communication?

Collaboration
1.
2.
3.

Does the classroom teacher encourage parent observations? What are the policies for observations?
Are parent training opportunities available?
Does the school have a parent support group or other opportunities for meeting with parents?

Challenging Behaviors
1.
2.
3.
4.
5.
6.

How are inappropriate, aggressive, and other challenging behaviors addressed?
Are there thorough and well-monitored procedures in place?
Is a functional assessment completed prior to developing interventions?
Who is responsible for assessing challenging behaviors and designing behavior plans?
How are parents involved in the process of developing and implementing behavior plans?
Are interventions monitored for effectiveness with objective data?
Are incident reports used to document accidents, injuries, and property destruction?
Are parents notified?

Related Services
1.

2.
3.

Are related services such as speech therapy, physical therapy, and occupational therapy available
for the student when indicated? Are objective data which assess the progress of each student
obtained for each of these therapies?
How are specific transportation needs met?
Is in-home programming available if needed?

Personal Notes about the Program
1.
2.
3.
4.
5.

How did you feel about the program?
Did you feel welcomed and comfortable?
Is the program’s philosophy one that fosters parental involvement?
Did you feel that your questions were well answered?
Does it seem reasonable that the student’s needs will be met within this placement?
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SUGGESTED READING

Following is a list of books with practical information for family members and professionals. Written by experts in the field,
these resources are frequently recommended for the compelling, inspiring and state-of-the-art content.
This reading list is designed to give readers initial suggestions for learning more about ASD and effective treatment.
For additional suggestions on these and other topics, call 800.4.AUTISM.

Advocacy And Law
• What Do I Do When…The Answer Book on Special Education Law (5th ed.) by John Norlin
• Wrightslaw: The Special Education Survival Guide: From Emotions to Advocacy (2nd ed.) by Pam Wright & Pete Wright
• Wrightslaw: All About IEPs by Pam Wright, Pete Wright & Sandra Webb O'Connor

Autism
• Asperger’s from the Inside Out: A Supportive and Practical Guide for Anyone with Asperger’s Syndrome
by Michael John Carley
• Asperger Syndrome and High Functioning Autism Toolkit by Autism Speaks, available at
http://www.autismspeaks.org/family-services/tool-kits
• Essential First Steps for Parents of Children with Autism by Lara Delmolino, Ph.D. & Sandra Harris, Ph.D.
• OASIS Guide to Asperger Syndrome: Advice, Support, Insight, and Inspiration by Patricia Romanowski Bashe & Barbara Kirby
• 100 Day Kit by Autism Speaks, available at http://www.autismspeaks.org/family-services/tool-kits
• The Complete Guide to Asperger’s Syndrome by Tony Attwood

Challenging Behaviors
• Functional Behavior Assessment for People with Autism: Making Sense of Seemingly Senseless Behavior by Beth Glasberg
• Stop that Seemingly Senseless Behavior: FBA-based Interventions for People with Autism by Beth Glasberg

Communication
• A Picture’s Worth: PECS and Other Visual Communication Strategies in Autism by Andy Bondy & Lori Frost
• Teaching Conversation to Children with Autism: Scripts and Script Fading by Lynn McClannahan & Patricia Krantz
• Teaching Language to Children with Autism or Other Developmental Disabilities by Mark Sundberg & James Partington

Family
• A Grandparent’s Guide to Autism by Autism Speaks, available at http://www.autismspeaks.org/family-services/tool-kits
• Let Me Hear Your Voice: A Family’s Triumph over Autism by Catherine Maurice
• Voices from the Spectrum: Parents, Grandparents, Siblings, Friends, Helpers, and People with Autism Tell their Stories
edited by Cindy Ariel & Robert Naseef

Healthcare
Toolkits by Autism Speaks:
• Blood Draw Toolkits, available at
http://www.autismspeaks.org/science/resources-programs/autism-treatment-network/tools-you-can-use
• Dental Toolkit, available at http://www.autismspeaks.org/family-services/tool-kits
• Medication Decision Aid, available at
http://www.autismspeaks.org/science/resources-programs/autism-treatment-network/tools-you-can-use
• Sleep Toolkit, available at
http://www.autismspeaks.org/science/resources-programs/autism-treatment-network/tools-you-can-use
• Tips for Successful Haircuts, available at http://www.autismspeaks.org/family-services/tool-kits
Books:
• Healthcare for Children on the Autism Spectrum by Fred Volkmar & Lisa Wiesner
• Sleep Better! A Guide to Improving Sleep for Children with Special Needs by V. Mark Durand

SUGGESTED READING

Life Skills
• Self-Help Skills for People with Autism: A Systematic Teaching Approach by Stephen Anderson, Amy Jablonski,
Marcus Thomeer & Vicki Knapp
• Steps to Independence: Teaching Everyday Skills to Children with Special Needs (4th ed.) by Bruce Baker & Alan Brightman
• Toilet Training for Individuals with Autism and Related Disorders (2nd ed.) by Maria Wheeler

School
• Autism for Public School Administrators: What You Need to Know by Elizabeth Neumann, Linda Meyer & Suzanne Buchanan
• Back to School IEP Guide: Let’s Get Ready for a Great Year! by Autism Speaks, available at
http://www.autismspeaks.org/family-services/tool-kits

Siblings
• Siblings of Children with Autism (2nd ed.) by Sandra Harris & Beth Glasberg

Social Skills
• Crafting Connections: Contemporary Applied Behavior Analysis for Enriching the Social Lives of Persons with Autism
Spectrum Disorder by Mitchell Taubman, Ron Leaf & John McEachin
• The Hidden Curriculum: Practical Solutions for Understanding Unstated Rules in Social Situations
by Brenda Smith Myles, Melissa Trautman, & Ronda Schelvan
• Reaching Out, Joining In: Teaching Social Skills to Young Children with Autism by Mary Jane Weiss & Sandra Harris
• Social Skills Training for Children and Adolescents with Asperger Syndrome and Social-Communication Problems
by Jed Baker

Teaching and Treatment Interventions
• Activity Schedules for Children with Autism: Teaching Independent Behavior (2nd ed.) by Lynn McClannahan &
Patricia Krantz
• Applied Behavior Analysis and Autism: An Introduction by Suzanne Buchanan & Mary Jane Weiss
• Behavioral Intervention for Young Children with Autism: A Manual for Parents and Professionals
edited by Catherine Maurice, Gina Green & Stephen Luce
• Incentives for Change: Motivating People with Autism Spectrum Disorders to Learn and Gain Independence
by Lara Delmolino & Sandra Harris
• Making a Difference: Behavioral Intervention for Autism edited by Catherine Maurice, Gina Green & Richard Foxx
• Pivotal Response Treatments for Autism: Communication, Social, and Academic Development
by Robert Koegel & Lynn Kern Koegel
• Right from the Start: Behavioral Intervention for Young Children with Autism (2nd ed.) by Sandra Harris & Mary Jane Weiss
• Teaching Individuals with Developmental Delays: Basic Intervention Techniques by O. Ivar Lovaas
• A Work in Progress: Behavior Management Strategies and a Curriculum for Intensive Treatment of Autism
edited by Ron Leaf & John McEachin

Treatment Guidelines
• Educating Children with Autism by the National Research Council
• National Standards Project: Addressing the Need for Evidence-based Practice Guidelines for Autism Spectrum
Disorders published by the National Autism Center
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EVALUATING TREATMENTS
INTERVIEW QUESTIONS

Evaluating Potential Treatments for Autism
Interview Questions
Treatment Approach
1.
2.
3.
4.
5.
6.
7.

What research exists to support the effectiveness of this approach?
If there is no published research supporting the treatment approach, who is promoting the approach
and on what basis?
Has this approach been used with other children that have characteristics similar to my child?
How much and in what observable ways can my child benefit from this approach?
Where can I learn more about this treatment?
Are there any side effects of this approach?
How will you assess my child and develop a treatment plan?

Specific Service Provider
1.
2.

What are the professional credentials for practicing this treatment approach?
What is your professional background (education, supervised work experience, experience with children
similar to my own)? Can you provide a copy of your resume?
3. How will you individualize this treatment for my child?
4. Are you willing to collaborate with other professionals involved with my child?
5. How often will you see my child?
6. Will there be other professionals (e.g., instructors) working with my child? If so, how do you supervise them?
7. What is the role of parents and family members?
8. What are the costs of treatment and your agency’s billing practices?
9. Will I be able to receive insurance reimbursement for this treatment?
10. With permission, will I be able to speak with another family
to whom you provided treatment?

Ongoing Monitoring of Treatment
Effectiveness
1.
2.
3.
4.
5.

How do you determine if my child is making progress?
How often will you re-evaluate my child?
How long will my child need to participate in this treatment?
How often should you and I communicate, and how?
How can I (as a parent) support the work you will do with my child?
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For additional
copies of this form with
extra space to write answers
to these questions during
an interview or tour,
please visit our website:
www.autismnj.org.

Our Vision
We are GROUNDED in science, STRENGTHENED by knowledge and DEVOTED to
creating a society of compassion and inclusion for all those touched by autism.

Funding for the development of this publication generously provided by a grant from the
Fred C. Rummel Foundation, which supports nonprofit healthcare,
human service and education entities throughout New Jersey.
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americans with disabilities act (overview)
what is the americans with disabilities act?
The Americans with Disabilities Act (ADA), 42 U.S.C. §
12101 et seq., signed into law on July 26, 1990, is landmark
civil rights legislation that grants broad civil rights protection by prohibiting discrimination on the basis of disability
in the areas of employment (Title I), public service and
transportation (Title II), public accommodations (Title III)
and telecommunications (Title IV). Almost all provisions
of the ADA are currently in force. The phase-in of some
provisions extended to the year 2010, the date by which
existing inter-city rail stations must be accessible.
who is protected by the ada?
To be included under protections of the Americans with
Disabilities Act a person must have a disability, or have a
relationship or association with an individual with a disability. An individual with a disability is a person who has a
physical or mental impairment that substantially limits one
or more major life activities, a person who has a history or
record of such impairment, or a person who is perceived
by others as having such an impairment. In response to U.S.
Supreme Court decisions that interpreted those protected
by the ADA narrowly, Congress amended the ADA in 2008,
broadening terms within the deﬁnition of “disability” and
enlarging the pool of individuals protected by the Act.
Under the amendments, an impairment must be considered in its active or unmitigated state. As a result, an individual is protected even if their impairment is intermittent
or can be mitigated. The ADA does not speciﬁcally name
all included impairments. The ADA, however, does not consider current drug or alcohol abuse, gambling, homosexuality, bisexuality, or kleptomania as disabilities.
how does the ada aﬀect employment?
Title I requires employers with 15 or more employees
to provide qualiﬁed individuals with disabilities an equal
opportunity to beneﬁt from the full range of employment-
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related opportunities available to others, including recruitment, hiring, promotions, training, pay, social activities,
and termination. (This issue is discussed further in the
Workplace section of this booklet.)
how does the ada aﬀect transportation?
The transportation provisions of the Americans with
Disabilities Act, Title II, cover all public transportation
services, such as buses, rail transit, subways, commuter
rails and Amtrak. Public transportation authorities may
not discriminate against people with disabilities in the
provision of their services. Compliance with ADA requirements for accessibility must be made in newly purchased
vehicles and good faith eﬀorts must be made to purchase
or lease accessible used buses, re-manufacture buses in
an accessible manner, and provide para-transit where a
ﬁxed route bus or rail system is operated. Para-transit is a
service where individuals who are unable to use regular
transit systems independently because of a physical or
mental impairment are picked up and dropped oﬀ at their
destinations. All new bus and rail stations must be accessible. When altering primary function areas, accessible
routes must be provided if the costs of doing so are not
disproportionate to the overall costs of the alterations.
(This issue is discussed further in the Transportation section of this booklet.)
how does the ada aﬀect public entities?
The Americans with Disabilities Act prohibits discrimination against persons with disabilities by public entities,
which are deﬁned as state and local government entities
and any of their instrumentalities. Public entities may not
exclude persons with disabilities, treat them diﬀerently
than persons who do not have a disability, impose criteria
that tend to screen them out, make unnecessary inquiries
into the existence of a disability, or retaliate against any
person with a disability who attempts to enforce his or
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her ADA rights. Public entities must make reasonable
modiﬁcations in policies and provide auxiliary aids and
services to persons with disabilities. Public entities, unlike
public accommodations, are not obligated to remove
architectural barriers so long as their programs, as a
whole, are accessible to persons with disabilities.
how does the ada aﬀect places of public
accommodation?
The Americans with Disabilities Act prohibits exclusion,
segregation, and unequal treatment of persons with disabilities in places of public accommodation. Places of
public accommodation are non-government entities that
are open to the public. They include privately operated
transportation, commercial facilities, and entities that
own, lease, or operate facilities such as restaurants, retail
stores, hotels, movie theaters, private schools, convention
centers, doctors’ oﬃces, homeless shelters, zoos, funeral
homes, daycare centers, sports stadiums, and ﬁtness
clubs. Public accommodations must also comply with
speciﬁc requirements related to architectural standards
for new and altered buildings and remove barriers in existing buildings where it is easy to do so without much diﬃculty or expense, given the public accommodation’s
resources. (This issue is discussed further in the Architectural Barriers section of this booklet.) Eﬀective communication for people with hearing, vision, or speech
disabilities must also be available. Transportation services
provided by private entities are also covered. In addition,
courses and examinations related to professional, educational, or trade-related applications, licensing, certiﬁcation, or credentialing must be provided in a place and
manner accessible to people with disabilities.
how does the ada aﬀect telecommunications?
Federal Communications Commission (FCC) regulations require that Americans with Disabilities Act-related
telecommunications services be provided by common
carriers (telephone companies). Services are geared
toward enhanced telecommunications for persons with

hearing and speech impediments, but the ADA includes
a requirement that federally funded public service
announcements be closed-captioned for persons with
hearing impairments. The FCC has set minimum standards
for telecommunications relay services.
how does the ada aﬀect people who are
institutionalized?
In Olmstead v. L.C., 526 U.S. 1037 (1999), the United
States Supreme Court conﬁrmed the ADA’s community
integration mandate and required that states provide community-based housing and support services for persons
with signiﬁcant disabilities. The Olmstead mandate applies
to persons with physical or mental disabilities. Olmstead
complaints can be ﬁled with the U.S. Department of Health
and Human Services’ Oﬃce for Civil Rights.
how can these ada provisions be enforced?
Employment complaints must be ﬁled with the U.S.
Equal Employment Opportunity Commission (EEOC)
within 180 days of the date of discrimination, or 300 days
if the charge is ﬁled with a designated state or local fair
employment practice agency. Individuals may ﬁle a lawsuit
in federal court only after they receive a “right to sue” letter from the EEOC. Charges of employment discrimination
on the basis of disability may be ﬁled at any EEOC ﬁeld
oﬃce. Listings for EEOC ﬁeld oﬃces may be found in most
telephone directories under “U.S. Government.” Complaints of public service and public accommodation violations may be ﬁled with the U.S. Department of Justice
within 180 days of the date of discrimination. Complaints
against public services and public accommodations may
also be ﬁled in federal court. Telecommunications complaints may be ﬁled with the FCC.
Mary Ciccone, Esq.
Beth A. Callahan, Esq., Ellen Kramer, Esq.
and Lois Krieger, Esq. (deceased)
(Prior Editions)
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architectural barriers
what are architectural barriers?
Architectural barriers are physical barriers in buildings,
parks, transportation services or elsewhere that make
access by people with disabilities diﬃcult, if not impossible.
does the americans with disabilities act (ada)
provide for removal of architectural barriers in public
accommodations?
Yes. The ADA provides for the removal of architectural
barriers in all public accommodations where such removal
is “readily achievable.” If removal is not “readily achievable,” alternative methods of providing the services must
be oﬀered. Also, an alteration or renovation of the primary
function area in a building must be made accessible. New
construction must be accessible; however, elevators are
generally not required in buildings under three stories or
with less than 3,000 square feet per ﬂoor, unless the
building is a shopping center, transportation terminal, or
the oﬃce of a healthcare provider.

removal of such existing barriers as steps, narrow doorways,
and inaccessible parking spaces. However, comprehensive
renovations or normal replacement of depreciable property
are not deductible under this act. Under the Internal Revenue
Code, a “small business” may take a general business credit
of up to $5,000 for expenditures made after November 5,
1990, to comply with the ADA. Included are costs related to
removing architectural, communication, and transportation
barriers; providing interpreters, readers, or similar services;
and modifying or acquiring equipment or material. Under
Title 26, Section 44, a “disabled access credit” may be taken
by an “eligible small business” in an amount equal to 50 percent of the eligible access expenditures for the taxable year,
which exceed $250 but are less than $10,250.

does the ada provide for removal of architectural
barriers in public services?
As long as public services otherwise make their programs
accessible to persons with disabilities, they may not be
required to remove architectural barriers. State and local governments must prepare a transition plan to ensure that individuals with disabilities are not excluded from services,
programs, or activities because a building is inaccessible. This
includes plans for the installation of curb cuts and ramps.

which other federal laws cover architectural barriers?
The Architectural Barriers Act (ABA), 40 U.S.C. § 451 et
seq. and the Fair Housing Amendments Act (FHAA), 42
U.S.C. § 601 et seq. also cover architectural barriers. The
ABA provides that certain buildings constructed with federal funds must be designed and constructed to be accessible to persons with disabilities. Generally, when a public
building is ﬁnanced by the federal government, or may be
the place of employment or residence of a person with a
disability, it must be accessible. The FHAA prohibits discriminatory practices in the sale and rental of housing and
in the design and construction of certain dwellings, such
as multi-family dwellings covered by the act. (This issue is
discussed further in the Housing section of this booklet.)

are there any tax deductions that may be taken by a
business that pays for the removal of architectural
barriers?
Yes. Pursuant to the Internal Revenue Code, 26 U.S.C. §
190, the cost of removing existing architectural and transportation barriers may be fully deducted by businesses, up
to a maximum of $15,000 for each taxable year. This includes

which state laws cover architectural barriers?
Under New Jersey’s Barrier-Free Code, N.J.S.A. 52:32-4,
and New Jersey’s Barrier-Free Sub-Code, N.J.A.C. 5:23-7.1
et seq., all “public buildings” constructed or substantially
remodeled since 1977 must be made accessible. “Public
buildings” are those used by the general public, even if built
or owned by a private person, partnership, or corporation.
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These include residential buildings with four or more
dwelling units, hotels, motels, oﬃce buildings, and other
business establishments, restaurants and shopping centers,
theaters, concert halls, museums and libraries, recreational
facilities, public transportation terminals and stations, and
auto service stations.
what types of accommodations does new jersey’s
barrier-free Code require?
The Barrier-Free Code sets out accessibility standards
for walkways, parking lot spaces, ramps, entrances, doors,
corridors, stairs, ﬂoors, elevators, wheelchair lifts, public
toilet rooms, water fountains, public telephones, and
warning signals.
are any public buildings exempt from new jersey’s
barrier-free Code?
Yes. Some buildings that are exempt from the barrierfree requirements are one-, two-, and three-family residences; warehouse storage areas; and all buildings used
for hazardous activities. Residential townhouses (generally two- or more-story residential units) are also exempt.
However, townhouse units in buildings with elevators are
subject to the architectural barrier codes.
does new jersey’s barrier-free Code apply to public
buildings constructed before 1977?
In some cases, when such buildings are remodeled, the
law requires that they be accessible. For example, when
remodeling entrances, stairs, elevators, or public toilet
rooms in a public building, these areas must be changed
to provide access according to the code. If substantial
repairs or alterations are made to a public building constructed before 1977, all or part of the building may have
to be made barrier-free.
how is the barrier-free Code enforced?
Most municipalities have a designated building code
oﬃcial to enforce the accessibility regulations. The New
Jersey Department of Community Aﬀairs is the enforcing

agency for the state. Violations of the code should be
reported to the enforcing agencies, and the decisions of
the enforcing agencies may be appealed through the
state courts.
does new jersey law require housing to be both
accessible and aﬀordable?
In December 2004, the Council on Aﬀordable Housing,
the agency responsible for administering New Jersey’s
Fair Housing Act, adopted new regulations, including
N.J.A.C. 5:94-4.21(a), requiring that 10 percent of all
aﬀordable townhouse units proposed in a municipality’s
fair share plan be accessible to persons with disabilities.
which laws aﬀect accessibility of voting places?
The Americans with Disabilities Act covers voting place
accessibility for state and local elections. Additionally,
under the Voting Accessibility for the Elderly and Handicapped Act (VAEHA) of 1984, 42 U.S.C. § 197ee et seq.,
each political subdivision responsible for conducting elections must assure that polling places for federal elections
are accessible to voters who are elderly or who have a disability, except in an emergency or when the state’s chief
election oﬃcer determines that no such place is available
within the election district and there is no substitute
method of voting available, such as transferring the voter
to an accessible site. The Help America Vote Act (HAVA)
requires “voting systems” be “accessible for individuals
with disabilities, including non-visual accessibility for the
blind and visually impaired. All sites were required to comply with the VAEHA by 1992 and with the HAVA by 2006.
A person denied access due to disability or the U.S. attorney general may ﬁle a lawsuit in the appropriate federal
district court regarding inaccessible polling places.
David Popiel, Esq. (ret.)
Beth A. Callahan, Esq., Ellen Kramer, Esq., Lois Krieger,
Esq. (deceased) and Cecelia Urban, Esq. (deceased)
(Prior Editions)
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Commitments
may a person with a mental illness be committed and
detained against his or her will?
Yes. A person can be involuntarily committed to a psychiatric hospital if a court determines the following: the
person has a mental illness; the mental illness causes the
person to be dangerous to self, others, or property; appropriate services are not available in the community; and the
person is not willing to accept appropriate treatment voluntarily. N.J.S.A. 30:4-27.2(m).

what does “dangerous to others or property” mean?
“Dangerous to others or property” means that “by reason of mental illness there is a substantial likelihood that
the person will inﬂict serious bodily harm upon another
person or cause serious property damage within the reasonably foreseeable future. This determination shall take
into account a person’s history, recent behavior and any
recent act, threat or serious psychiatric deterioration.”
N.J.S.A. 30:4-27.2(i).

how is mental illness deﬁned?
Mental illness is deﬁned as “a current substantial disturbance of thought, mood, perception or orientation
which signiﬁcantly impairs judgment, capacity to control
behavior or capacity to recognize reality.” Mental illness
does not include simple alcohol intoxication, transitory
reaction to drug ingestion, organic brain syndrome, or
developmental disability unless it results in the severity of
impairment deﬁned above. The term mental illness is not
limited to psychosis. N.J.S.A. 30:4-27.2(r).

is there a diﬀerent standard for the involuntary
commitment of children?
Yes. Court rules deﬁne “childhood mental illness” as “a
current substantial disturbance of thought, mood, perception,
or orientation which diﬀers from that which is typical of children of a similar developmental stage, and which signiﬁcantly
impairs judgment, behavior, or capacity to recognize reality
when also compared with children of a similar developmental
stage.” The adult deﬁnitions of dangerousness described
above also apply to minors, except that for minors under 14
years of age “dangerous to self” also means that “there is a
substantial likelihood that the failure to provide immediate,
intensive, institutional, psychiatric therapy will create in the
reasonably foreseeable future a genuine risk of irreversible
or signiﬁcant harm to the child arising from the interference
with or arrest of the child’s growth and development and,
ultimately, the child’s capacity to adapt and socialize as an
adult.” In addition, a parent, with independent approval by a
physician, may hospitalize his or her child for up to seven
days for evaluation or a diagnosis of a childhood mental illness, without judicial approval. A minor over 14 years of age
can also be admitted as a voluntary patient on his or her own,
with prior court approval. New Jersey Court Rules 4:74-7A.

what does “dangerous to self” mean?
“Dangerous to self” means that “by reason of mental illness, the person has threatened or attempted suicide or serious bodily harm, or has behaved in such a manner as to
indicate that the person is unable to satisfy his or her need
for nourishment, essential medical care or shelter, so that it is
probable that substantial bodily injury, serious physical harm
or death will result within the reasonably foreseeable future;
however, no person shall be deemed to be unable to satisfy
the need for nourishment, essential medical care or shelter if
he is able to satisfy such needs with the supervision and assistance of others who are willing and available.” In 2009, the
law was amended to provide that the determination whether
a person is a danger to self “shall take into account a person’s
history, recent behavior and any recent act, threat or serious
psychiatric deterioration.” N.J.S.A. 30:4-27.2(h).
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Can a person be admitted to a psychiatric hospital as a
voluntary patient?
Yes. A person can be admitted as a voluntary patient if
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the person has a mental illness; if the person presents a
danger to self, others, or property, or the person’s mental
illness presents a substantial likelihood of rapid deterioration; and appropriate community services are not available in the community. N.J.S.A. 30:4-27.2(ee).
Can a voluntary patient leave the hospital whenever he
or she wants?
No. A voluntary patient may request discharge at any
time; however, the hospital may hold the patient for a
short time to allow for an orderly discharge or to begin
the involuntary commitment process. The hospital cannot
detain a voluntary patient beyond 48 hours or the end of
the next working day (whichever is longer), unless a court
has issued a temporary order of involuntary commitment.
N.J.S.A. 30:4-27.20.
Can a person be involuntarily detained prior to a court
order?
A person can be involuntarily detained at a screening
center for up to 24 hours while being evaluated, and can
then be detained at a psychiatric hospital for up to 72
hours while court proceedings for involuntary commitment are being initiated. N.J.S.A. 30:4-27.5(a) and -27.9(c)
what is a screening center?
A screening center is a public or private ambulatory
care center located in a hospital or a mental health center
designated by the commissioner of the Department of
Human Services (DHS). The screening centers provide
mental health services including assessments and emergency and referral services for persons with mental illness.
The location of county mental health screening centers can
be found on the Division of Mental Health Services webpage: state.nj.us/humanservices/dmhs/news/publications/mhs/directory_by_program.html#6 or by calling the
Division’s information and referral number 800-382-6717.
If an individual is unable or unwilling to come to the
screening center, mental health screeners will make outreach visits. N.J.S.A. 30:4-27.5(d). A law enforcement oﬃ-

cer may take an individual to a screening center if there is
reasonable cause to believe that the person is in need of
involuntary commitment. N.J.S.A. 30:4-27.6.
what happens at the screening center?
At the screening center, a mental health screener, who
is customarily a social worker, will determine if a person
needs to be involuntarily committed. If the screener determines that the person needs involuntary commitment, a
psychiatrist will evaluate him or her. If the psychiatrist
agrees that the person is in need of involuntary commitment, the psychiatrist will complete a screening certiﬁcate
that will be submitted to the court. If the mental health
screener determines that the person does not need involuntary commitment, the individual will be referred to an
appropriate community mental health or social service
agency, mental health professional, or hospital. N.J.S.A.
30:4-27.5(b) and (c).
what is involuntary outpatient commitment?
Involuntary outpatient commitment is a communitybased alternative to commitment to a psychiatric institution. If an individual is determined to be eligible for
involuntary outpatient commitment, the individual is subject to a court-ordered course of treatment under the
supervision of an outpatient treatment program.
In 2009, New Jersey’s commitment laws were amended
to allow involuntary outpatient commitment. P.L.2009,
c.112. The deﬁnitions and procedures for outpatient and
inpatient commitment are essentially the same. The 2009
law added the requirement that the screening center is to
determine where the services needed by the individual
may be most appropriately provided in the least restrictive
environment. Inpatient treatment is designated if the individual “is immediately or imminently dangerous or if outpatient treatment is deemed inadequate to render the
person unlikely to be dangerous to self, others or property
within the reasonably foreseeable future.” Involuntary outpatient treatment is designated when “outpatient treatment is deemed suﬃcient to render the person unlikely to
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be dangerous to self, others or property within the reasonably foreseeable future.” N.J.S.A 30:4-27.5(b).
In addition, the chief executive oﬃcer of a psychiatric
facility or hospital may apply to the court for an order
changing the placement of an individual from an inpatient
setting to an outpatient setting. A court can enter an
order authorizing the conversion of the involuntary commitment of the patient from inpatient to outpatient treatment if it ﬁnds, by clear and convincing evidence that the
patient is in need of continued commitment to treatment
and the least restrictive environment for the patient to
receive clinically appropriate treatment is in an outpatient
setting. N.J. Court Rule 4:64-7(f)(g).
how is a court proceeding for an involuntary
commitment initiated?
If the commitment process is not initiated through a
screening center, a psychiatric hospital may also begin
court proceedings for involuntary commitment by submitting clinical certiﬁcates completed by two psychiatrists. If a court determines that there is probable cause
for involuntary commitment, a temporary order for commitment is entered. The person will then be assigned to
an involuntary outpatient treatment provider or admitted
to an appropriate facility as soon as possible. A hearing
will be held on the person’s continued need for involuntary commitment within 20 days of the person’s admission. N.J.S.A. 30:4-27.10 and -27.12.
what happens at the commitment hearing?
The state must prove that a person needs involuntary
commitment and would present a danger to self, others
or property, by clear and convincing evidence. If this cannot be shown, the patient must be discharged within 48
hours of the court’s verbal order, or by the end of the next
working day (whichever is longer). If the court ﬁnds that
the person is in need of involuntary commitment, periodic
review hearings will be scheduled to determine whether
the person continues to need involuntary commitment.
N.J.S.A. 30:4-27.15 and -27.16.
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what are the rights of persons who are being
involuntarily committed to a psychiatric hospital?
Persons who are being involuntarily committed to a
psychiatric hospital or outpatient treatment provider have
a number of rights, including:
1. The right to receive a verbal explanation of the reasons
for admission to the hospital;
2. The right to receive a copy of the temporary order of
commitment and the screening certiﬁcates submitted
to the court;
3. The right to have an attorney represent them at their
commitment hearing;
4. The right to a private commitment hearing;
5. The right to be present at their hearing, to present evidence, and to cross examine witnesses; and,
6. The right to have services provided in the patient’s primary means of communication, including use of an
interpreter. N.J.S.A. 30:4-27.11, -27.13(a) and -27.14.
do patients at screening centers and psychiatric
hospitals have any other rights?
Yes. The New Jersey Patients’ Bill of Rights guarantees
that a patient shall not be deprived of any legal or civil
right solely because he or she has received assessment or
treatment for a mental illness. N.J.S.A. 30:4-27.11(c) and 24.2(a). In addition, the Bill of Rights guarantees to all
patients the following:
1. The right to be free from unnecessary or excessive
medication;
2. The right to be free from unnecessary physical
restraint, seclusion and punishment;
3. The right to privacy and dignity;
4. The right to be conﬁned in the least restrictive conditions necessary to achieve the purposes of treatment;
5. The right to receive visitors and to have reasonable
access to telephone and writing materials;
6. The right to regular physical exercise and opportunities
to be outdoors;
7. The right to receive prompt and adequate medical
treatment for physical ailments; and,

D I S A B I L I T Y L AW : A L E G A L P R I M E R ( S I X T H E D I T I O N )

8. The right to practice the religion of one’s choice, or to
refrain from religious practices.
Some of these rights can be denied if the treating psychiatrist feels that it is imperative to do so, and the patient
and his or her attorney have been provided with a written
explanation of the reason for the denial. N.J.S.A. 30:424.2, -27.11d, and -27.11e.
what if a patient thinks that his or her rights have been
violated in connection with admission to, or treatment
at a psychiatric hospital?
If a patient thinks that his or her rights may have been
violated in connection with admission to, or treatment at
a psychiatric hospital, or if a patient has a question about
his or her rights, the patient should talk to the attorney
who has been assigned to represent him or her at the

commitment hearing, the Division of Mental Health Advocacy in the Oﬃce of the Public Defender, 877-285-2844,
or to Disability Rights New Jersey at 800-922-7233
(voice), or 609-633-7106 (TTY).
Joseph Young, Esq.
Joseph T. Connolly Esq., James W. Drake Jr., Esq.
and Lorraine M. Gormley, Esq.
(Prior Editions)
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developmental disabilities services for adults
what is ddd?
The Division of Developmental Disabilities (DDD) provides funding for services and supports that assist adults
21 and older with developmental disabilities. DDD services
can include case management, residential services, adult
day programs, vocational supports, family supports, and
professional support services.
who is eligible for ddd services?
DDD determines who is eligible to receive services
through an application process. The application can be
completed by the individual’s parent, guardian, or the
individual him/herself. To receive DDD services, an individual must be at least 21 years old, Medicaid eligible, and
meet the following functional criteria based on having a
severe, chronic physical and/or mental impairment that:
1. manifests itself before age 22;
2. is likely to continue indeﬁnitely;
3. As a result of the impairment the individual exhibits a
substantial functional limitation in three or more of the
following areas of major life activities:
a. self-care
b. receptive and expressive language
c. learning
d. mobility
e. self-direction and/or
f. capacity for independent living or
g. economic self-suﬃciency
what if ddd ﬁnds someone ineligible?
If DDD ﬁnds a person ineligible, there is an appeal
process to challenge the determination. The individual can
also re-apply, at any time thereafter, if he/she has new
information for DDD to consider.
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is there anything to use as a guide when ﬁlling out the
application?
When applying to DDD, it is critical for parents/
guardians to accurately describe the individual’s limitations.
Overemphasizing strengths and minimizing weaknesses
may result in ineligibility. When asked about things the
applicant can do “independently” the person answering the
questions should consider the skills of a person who does
not have a disability as a guide and answer the questions
honestly. For instance, if the individual takes a shower only
when reminded, requires prompting, or must be supervised, then they “require assistance” and are not “independent.”
what type of non-residential supports does ddd provide?
The following are the types of support services that are
available from DDD:
1. Supported Employment
2. Career Planning
3. Prevocational Services
4. Day Habilitation
5. Respite
6. Assistive Technology/Vehicle Modiﬁcations
7. Behavioral Supports
8. Community Based Supports
9. Physical, Occupational & Speech Therapies
10.Transportation
11. Support Coordination
what is the supports program—
the Comprehensive medicaid waiver (Cmw)?
The Supports Program is a Medicaid waiver-funded
program that supports non-residential habilitation services for individuals with developmental disabilities. All
DDD-eligible adults receiving non-residential support will
be placed on the Comprehensive Medicaid Waiver (CMW)
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and receive need-based budgets to utilize for support
services. As of this printing the Supports Program is being
rolled out and once fully implemented, will fund Employment/Day Services (currently referred to as Self-Directed
Day) as well as Family Support Services. All DDD clients
not on the Community Care Waver (CCW), discussed
below, will have two separate need-based budgets in the
Supports Program – one for Employment/Day Services
and one for Individual and Family Supports. The Employment/Day Service budget will be assessed similarly to the
current Self-Directed Day Program. The Individual and
Family Support budget will be assessed at one of three
“up to” levels of $5,000, $10,000, and $15,000.
how are residential and intensive in-home supports
funded?
The CCW is the funding source for DDD residential and
intensive in-home supports. The funding levels under the
CCW are more robust than those available under the Supports Program and can be used for residential placements
or robust in-home services.
how does ddd decide who is placed on the CCw to
receive residential and intensive in-home supports?
There is currently a long waiting list for the CCW. In order
to be placed on the waiting list, individuals who are over 21
years of age and have been deemed eligible to receive
services from DDD whose parents are both aged 55 or over
can be placed on the waiting list. In addition, if there is a
crisis in the home that DDD deems suﬃcient, they may
place the individual on the waiting list before both parents
reach age 55. In certain circumstances where a person is at
risk of “imminent harm or homelessness,” they may be able
to bypass the list and be placed directly on the CCW or
granted an emergency residential placement.
what if the individual with a disability is not eligible for
medicaid?
All DDD-eligible adults must be enrolled in Medicaid in
order to be placed on the CCW or the CMW in order to
receive ANY services from DDD. If, at any time, an indi-

vidual receiving DDD services becomes ineligible for Medicaid, he/she will be dis-enrolled from ALL DDD-funded
programs or services.
what about services for children with developmental
disabilities under age 21?
As of January 1, 2013, DDD transferred all children
served by DDD to the Children’s System of Care (CSOC),
which is a part of the Department of Children and Families
(DCF). Children that had been placed on the CCW prior
to January 1, 2013, however, remained with DDD. All services for children, those with developmental as well as
mental health disabilities, will be served by CSOC. CSOC
oﬀers a full range of services to children including intensive in-home and residential services. To contact CSOC
call Perform Care at 1-877-652-7624. If Perform Care
determines that there is an immediate crisis that endangers the child or the family, a mobile response team may
be sent to the home.
what if employment assistance is needed?
The Division of Vocational & Rehabilitative Services
(DVRS) services are limited to employment and employment-related training for adults with developmental disabilities. DVRS may provide the following services:
1.
2.
3.
4.

vocational evaluation
counseling
job-seeking skills training and selective job placement
job coaching, vocational, and on-the-job training

DVRS services are not intended to be long-term. They
are intended to help the individual ﬁnd and acclimate to
a job and then to fade. More intensive job coaching services are accessed through DDD. However, due to an interagency agreement between DVRS and DDD, individuals
may access both agencies for support.
Lisa McCauley Parles, Esq.
Denise Dimson Rekem, Esq.
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education: early intervention services
what laws apply to young children with disabilities?
The Individuals with Disabilities Education Improvement Act (IDEIA), 20 U.S.C. § 1400 et seq. Part C, governs
early intervention services. State regulations concerning
Early Intervention may be found at N.J.A.C. 8:17-1.1 et seq.
The New Jersey State Department of Health is responsible
for administering the program.
who is eligible for early intervention services?
Early intervention services (EIS) are available for all
children from birth to age three who have a developmental delay (two standard deviations below the mean in one
developmental area or one and one-half standard deviations below the mean in two or more developmental
areas), or be diagnosed with a physical or mental disability that is highly likely to result in a developmental delay.
Developmental areas include physical functioning (for
example, walking, grasping objects), communication,
learning/cognition, behavior (social-emotional), and selfhelp (for example, feeding).
how is a child referred for eis?
Anyone may refer a child, including parents, doctors,
daycare workers, and social service agencies. Written consent of the parent is not needed to refer a child; however,
it is needed to conduct an initial evaluation. A referral is
made by contacting the Regional Early Intervention Collaborative that covers the county in which the child
resides or by calling 1-888-653-4463.
once a child is identiﬁed, what happens?
Within 45 days of the date of referral, provided the parent gives written consent, the child will undergo a full multidisciplinary evaluation to assess the child’s level of
functioning. This evaluation will determine if the child is
eligible for EIS. Federal and state regulations for EIS do not
allow for children to be screened to determine whether an
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evaluation is necessary. As long as a parent gives written
consent to evaluate, the child must be evaluated.
what services may be oﬀered?
Services include, but are not limited to, assistive technology, audiology services, family training and counseling,
health/medical/nursing services, nutrition services, occupational and/or physical therapy, psychological services,
service coordination, social work services, special instruction, speech/language pathology, and vision services.
who determines what services the child receives?
The service coordinator, together with the parents and
professionals who conducted the evaluations, develop a
written individualized family service plan (IFSP) detailing
the services the child needs, the service providers, and
the goals for the child. The parent(s) may accept or reject
each service oﬀered. Parent(s) can only accept services
by written consent.
who pays for the services provided?
Evaluations, service coordination, and IFSP development and review are free of charge. EIS are free to families
who fall below 300% of the federal poverty level. Families
who fall above this level may pay for services using a sliding fee scale based on family income, size, and the number of service hours. Medicaid also may be used to pay
for services. If a family has private health insurance that
covers EIS and the family’s income level requires it to pay
a cost share, the private insurance may be used to oﬀset
the family cost share. In this instance, the family must pay
the EIS cost share and then seek reimbursement from the
insurance company.
are services monitored?
Every six months, the service coordinator must meet
with the parent(s) to review the child’s progress and
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amend the IFSP as needed. The child must be re-evaluated every year.
are services ever suspended or terminated?
EIS may be suspended if the family, without notice,
repeatedly fails to attend scheduled service sessions, or
if the service provider reasonably believes that his/her
safety is in jeopardy when providing services in the location speciﬁed by the family. EIS must give written notice
of the suspension and suspension appeals must be made
within 21 business days of receiving notice. If a family
chooses not to appeal a suspension of EIS, the services
will be terminated. EIS also may be terminated where a
family does not pay the required cost share, a family
harms the service provider or places the service provider
in imminent danger of being harmed, a family engages in
illegal or abusive conduct, or a child is found to be no
longer eligible for EIS. Termination appeals must be ﬁled
within 21 business days of receiving notice of the termination.

upon aging out of the EI system or the child will continue
to receive services through the special education system.
To assess a child for special education and assure a
smooth transition from the EI system into the special education system, parents should contact, in writing, the local
school district no fewer than 120 days and no more than
nine months prior to the child’s third birthday to request
a transition meeting to plan for the child.
what if a dispute arises concerning eis?
Parents may ask for a complaint investigation, mediation, or a due process hearing to resolve a dispute concerning referrals, evaluations, eligibility decisions, IFSPs,
and the provision of EIS to a child and family. Information
regarding the dispute resolution process may be found in
the state EIS regulations or obtained from the EIS procedural safeguards oﬃce.
Jennifer Rosen Valverde, Esq.

what happens to the child at age three?
As a child’s third birthday approaches, a decision must
be made whether the child will stop receiving services
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education: post-secondary level
which laws apply to post-secondary level students
with disabilities?
Adults with disabilities are eligible for certain accommodations pursuant to Section 504 of the Rehabilitation
Act of 1973, the Americans with Disabilities Act (ADA) as
amended by the Americans with Disabilities Act Amendments Act of 2008, (eﬀective January 1, 2009), and the
New Jersey Law Against Discrimination (NJLAD).
how does the ada aﬀect post-secondary schools?
Title II of the ADA covers state-funded schools such as
universities, community colleges, and vocational schools.
Title III of the ADA covers private colleges and vocational
schools. If a school receives federal dollars, regardless of
whether it is private or public, it is also covered by the
regulations of Section 504 of the Rehabilitation Act
requiring schools to make their programs accessible to
qualiﬁed students with disabilities.
how does the ada and section 504 aﬀect admissions
requirements?
The post-secondary program cannot have eligibility
requirements that screen out people with physical or
mental disabilities. Application forms cannot ask applicants if they have a history of mental illness or any other
disability. Institutions may impose criteria that relate to
safety risks, but these criteria must be based on actual
risk and not on stereotypes or assumptions.
must an applicant with a disability take sats or other
entrance exams?
It depends on the post-secondary program to which
the student is applying. Where SATs and entrance exams
are required, applicants with disabilities must be prepared
to take them. However, every college, university and other
entity administering tests is required to adapt the testing
procedure to accommodate applicants with disabilities.
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Therefore, it is necessary to call ahead and make the
appropriate arrangements. The Educational Testing Service in Princeton must be contacted to make these
arrangements with respect to the SAT or other College
Board-sponsored tests.
what do post-secondary programs generally have to
do for students with disabilities?
A school may not discriminate on the basis of disability.
It must insure that the programs it oﬀers, including
extracurricular activities, are accessible to students with
disabilities. Post-secondary schools can do this in a number of ways: by providing architectural access including
accessible dorm rooms; by providing aids and services
necessary for eﬀective communication; and by modifying
policies, practices, and procedures. There is no requirement for a post-secondary school to create a written 504
plan.
will the student with a disability be expected to
perform under the same academic standards as all of
the other students?
Absolutely. While a college or university must provide
“reasonable accommodations” to students with disabilities, they are not required to waive or modify academic
standards.
what kinds of aids and services must post-secondary
institutions provide to assure eﬀective
communication?
Qualiﬁed interpreters, assistive listening systems, captioning, TTYs, qualiﬁed readers, audio recordings, taped
texts, Braille materials, materials on computer disk, and
adapted computer terminals are examples of auxiliary
aids and services that provide eﬀective communication.
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how would post-secondary programs modify their
policies, practices, or procedures to make programs
accessible?
The most challenging aspect of modifying classroom
policies and practices for students with disabilities is that
it requires thought and some prior preparation. The diﬃculty lies in the need to anticipate needs and be prepared
in advance. The actual modiﬁcations themselves are rarely
substantive or expensive. Some examples are rescheduling classes to an accessible location; providing students
with disabilities with a syllabus prior to the beginning of
class; clearly communicating course requirements, outlines or summaries of class lectures, or integrating this
information into comments at the beginning or end of the
class; and allowing students to use note-takers or tape
record lectures and testing accommodations such as
extended time and alternate test formats. Modiﬁcations
will always vary based on the individual student’s needs.
Modiﬁcations of policies and practices are not required
when it would fundamentally alter the nature of the service, program, or activity, or it results in a ﬁnancial or
administrative burden to the school.

are students with disabilities required to disclose their
disability?
If you do not require any accommodations, you can
choose to keep this information private. However, if you
need accommodations because of your disability, you
must disclose that information to receive those accommodations.
Nina Peckman, Esq.
Kit Ellenbogen, Esq. and John Sarno, Esq.
(Prior Editions)

Can a school charge me for the cost of providing an
accommodation?
No.
do i have to provide documentation of my disability to
request accommodations?
Schools may request current documentation of a hidden disability, such as learning disabilities or chronic
health impairment. For a person with an obvious physical
disability, blindness or hearing impairment, no further
documentation may be required. The request for documentation (such as evaluations, physicians’ reports) is
valid to establish the validity of the accommodation
requested and to help identify required accommodations.
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education: special education
which laws govern special education in new jersey?
Special education in New Jersey is governed by the
Individuals with Disabilities Education Act (IDEA), 20
U.S.C. § 1400 et seq., Section 504 of the Rehabilitation
Act of 1973, 29 U.S.C. § 794, New Jersey’s special education statute, N.J.S.A. 18A:46-1 et seq.; and New Jersey’s
special education regulations, N.J.A.C. 6A:14-1.1 et seq.
what is the diﬀerence between section 504 and idea?
Section 504 of the Rehabilitation Act of 1974 is an antidiscrimination law, not an education law. Section 504
applies to anyone who can show that he or she: (1) has an
impairment that substantially limits a major life activity
(like learning), has a history of such an impairment or is
regarded as having such an impairment, and (2) is being
discriminated against by any program or activity receiving
federal funds (like a public school or a public library).
While students with disabilities are entitled to education and related services under the Individuals with Disabilities Education Act (IDEA), the coverage under Section
504 is broader. A larger group of students may be covered
under Section 504, because “disability” is deﬁned broadly,
unlike IDEA’s list of qualifying disabilities. Section 504 also
covers children who may require only “related” services,
which can be viewed as accommodations and/or modiﬁcations, rather than special education.
Although the coverage is broader, the services under
Section 504 are often more limited than those required
by IDEA. Under Section 504, schools are only required to
make sure that the student with a disability is getting the
services that level the playing ﬁeld in relation to students
who do not have disabilities and are in the same situation.
Thus, a child with a disability would only be entitled to
preschool services under Section 504 if the district oﬀers
regular preschool services to all children. Preschool age
children who qualify under IDEA must receive preschool
special services, regardless of the existence of regular preschool programs.
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which children are entitled to special education
services?
Every child in New Jersey from his or her third birthday
until high school graduation or age 21 (whichever comes
ﬁrst), who is found to have a disability, is entitled to a free,
appropriate public education (FAPE). Education for these
children must be provided in the least restrictive environment. Supplementary aids and services must be implemented to ensure that, to the greatest extent possible,
children with educational disabilities participate in the
same programs, both academic and extracurricular, as
children with no disabilities.
do children with disabilities under age three have any
special rights?
In conformance with Part C of the Individuals with Disabilities Education Act (IDEA) and New Jersey regulations, N.J.A.C. 8:17 et seq., the New Jersey State
Department of Health provides early intervention services
for children with disabilities or developmental delays from
birth up to their third birthday. There is a single point of
entry for this program: Call 1-888-653-4463. You will be
referred to your regional system point of entry (SPOE).
See the Early Intervention section of this booklet for more
information.
how is it determined that a child has an educational
disability?
Each school district is required to evaluate any child
when there is reason to believe the child may have a disability that may aﬀect his or her ability to learn. The district must notify the child’s parent(s) that an evaluation is
planned, and state the reason for the evaluation. A parent
has the right to request an evaluation. The request must
be made in writing to the Director of Special Education of
their school district. Written consent of the child’s parent
is required for all evaluations. “Parent” is deﬁned as the
natural, adoptive, foster parent, surrogate parent, legal
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guardian or in the case of divorced or separated parents,
the “custodial” parent, absent any contrary provision in a
court order or settlement agreement. The initial evaluation includes professional observation and testing of the
child to determine whether there is a need for special education and related services. In addition to basic testing,
other evaluations may be required to complete identifying
the child’s needs. There is no cost to the parent(s) for
any/all evaluations conducted.
what are intervention and referral services?
A school district is required to provide intervention and
referral services (I&RS) to children in regular education
who are having learning, behavioral, or health diﬃculties
in school. An intervention and referral services team
(I&RS) team must identify children who need help and
then create and implement a written plan. Parents must
be involved in the development of the plan, and the I&RS
team must provide support, guidance, and professional
development to school staﬀ working with the child. At a
minimum, the plan must be reviewed annually. A child
does not have to ﬁrst receive I&RS to become eligible for
special education. A parent has the right, at any time, to
make a written request for evaluations for special education.
how is the child evaluated?
After the written evaluation referral from the parent,
the school child study team (CST), comprised of a school
psychologist, a learning disability teacher-consultant
(LDTC), a school social worker, and sometimes a
speech/language specialist, meets with the parent(s) to
determine if the child needs an evaluation for a possible
disability. If an evaluation is agreed upon, the CST and parent(s) determine the nature of the evaluation. There must
be at least two areas of suspected disability tested. Usually there is a psychological and learning evaluation conducted. However, parents can also request additional
testing, such as: speech/language, audiological, neurological, psychiatric, etc. All test results must be provided to

the parent(s) at least 10 days prior to the meeting, which
will determine whether the child is eligible to be classiﬁed
as needing special education and related services. If the
child is so classiﬁed, a meeting will be scheduled with the
individual education program (IEP) team to formulate a
program and placement that will meet the established
needs. A child has the right to receive at least one reevaluation (or more if necessary) every three years to make
sure that all the services the child is receiving are appropriate. Reevaluations can occur sooner if necessary, such
as if a child is not making progress or is regressing.
what happens after the evaluation?
According to IDEA, an IEP team, composed of the
child’s parent(s); at least one special education teacher;
one of the child’s regular education teachers; a representative of the local district who is qualiﬁed to provide or
supervise specially designed instruction and is knowledgeable about the general curriculum and the availability
of resources; an individual who can interpret the instructional implications of evaluation results; other individuals
who may have evaluated the child; the case manager, and,
when appropriate, the child, will meet after classiﬁcation
has been established. This IEP team determines what program and services the child needs. Special education is
available to children who require services as a result of
cognitive impairment, hearing impairments, speech and
language impairments, visual impairments, emotional disturbance, orthopedic impairments, autism, traumatic
brain injury, other health impairments or speciﬁc learning
disabilities.
how is it determined what services the eligible child
will receive?
The individual education program, which is developed
by the IEP team for each eligible student, is the cornerstone of the child’s right to services. The IEP speciﬁes the
programs, placement, and services the child will receive.
It also includes a description of the child’s current educational status and a statement of objectives for the child’s
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education that describes speciﬁc, measurable steps
between a child’s current status and ultimate goals. The
IEP may also specify needed related services to which the
child is entitled, including, but not limited to, transportation, occupational therapy, physical therapy, speech therapy and/or counseling, and extended school year. A
school may not require a parent to use health insurance
or otherwise pay for the evaluations or services. At an IEP
meeting, the CST will present a proposed IEP to the parent in a language the parent can understand. The CST
must ensure that the parent understands the contents of
the IEP, the reasons for the services, and that consent may
be revoked at any time. The initial IEP must be signed by
a parent for it to be implemented. Subsequent IEPs do not
require written consent to be implemented. Parents have
15 days to review, request changes, and object in writing
to any provisions of the IEP. The IEP must be reviewed at
least annually; however, if needed, a parent has a right to
request an IEP meeting for review and possible revision
at any time.
what types of programs are available?
Many options are available, depending upon the nature
and severity of the child’s disability and his or her educational needs. These options may include instruction in the
regular school classroom that may be complemented with
supports and/or services or replaced in part by special or
supplemental instruction; full-time assignment to a special
class in the local school district or in a neighboring school
district; assignment to an educational program in a medical facility; vocational or technical classes; placement in
an approved private school for students with severe disabilities that may be located inside or outside of New Jersey; placement in an approved residential school; or, as a
last resort, individualized home instruction on a temporary basis or in the case of physically fragile children. The
placement must be appropriate and in the least restrictive
environment in order to minimize the child’s isolation from
the rest of the school population. School districts may be
required to reimburse a parent for the tuition costs arising
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out of a unilateral appropriate private-school placement
when the school district did not provide FAPE or refused
to classify a child for special education or related services.
what is inclusion?
Inclusion is a term commonly used to indicate the
implementation of an IEP in a regular class in the local
school district, with whatever supports and aids the child
with a disability may need to receive an appropriate education. It is nothing more than the mandated appropriate
public education in the least restrictive environment, as
stated in both federal and state law.
Can state requirements for a high school diploma be
waived for a child with a disability?
Sometimes. The High School Proﬁciency Assessment
(HSPA), now required for the award of a high school
diploma in New Jersey, may be modiﬁed or waived
entirely for a child with severe disabilities. However, such
modiﬁcation must be speciﬁcally provided for in the
child’s IEP. The IEP must specify the skills and goals the
child must attain to take the place of the HSPA, such as
passing the Alternate High School Assessment (AHSA)
and/or other state and local graduation requirements. A
child who successfully completes his or her IEP graduation
requirements will receive a high school diploma.
what if the family of a child with a disability moves to
another school district?
When a student with a disability transfers to a New Jersey school district, that district’s child study team must
conduct an immediate review of the evaluation information and the IEP. The child’s IEP will be implemented as
written unless there is disagreement on the part of the
child study team or the parent(s). In that case, services
will be provided pursuant to an interim IEP that is consistent with the current IEP, and supplemental evaluations
may be required. Should the records from the previous
school be incomplete or unavailable, the student must
receive services consistent with the available information.
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The district must then complete evaluations, develop a
new IEP, and implement an appropriate placement without delay.
what options are available if a dispute arises
concerning the provisions of special education services
to a child?
An adult student or a minor child’s parent(s) can
request an independent outside evaluation, at no cost to
the parent. This evaluation must be reviewed by the local
CST but does not have to be accepted. In addition, either
of the parties can request either mediation or a due
process hearing. The school district may also initiate either
process.
what is mediation?
Mediation is an attempt to resolve a dispute informally,
with a state Department of Special Education mediator
who facilitates discussion between the parent(s) and the
school district. Either party may request mediation, specifying the issue(s) in dispute and the relief sought, by writing to the Director, Oﬃce of Special Education Programs,
Department of Education, P.O. Box 500, Trenton, N.J.
08625-0500. A copy of that request must be sent to the
opposing party who must be willing to enter into mediation. A form for requesting mediation, while not required,
is available from the Department of Education. The parties
may or may not resolve the issues. The mediator cannot
force a resolution.
what is a due process hearing?
In New Jersey, a due process hearing is a formal hearing before an administrative law judge (ALJ) in the Oﬃce
of Administrative Law (OAL). The parent, adult student,
or the school district may request a due process hearing
by writing to the Director, Oﬃce of Special Education Programs, Department Education, with a copy to the opposing party. A form for requesting a hearing, while not
required, is available from the Department of Education.
Within seven days of receipt of the request, the Depart-

ment of Education will schedule a conference. At this conference, the issue(s) will be deﬁned and the possibility of
settlement through mediation may be initiated. If the matter cannot be resolved, it will be transmitted to the OAL
for a hearing two weeks thereafter. The parties will be
asked to state what evidence and what witnesses they
intend to produce at the hearing. The ALJ has 45 days
from the day of ﬁling to reach a decision, which is ﬁnal.
are there any provisions for emergency relief?
Yes. Emergency relief can be requested in writing at
the same time that a hearing is requested, or anytime
thereafter, from the Oﬃce of Administrative Law. The
request must be supported by an aﬃdavit detailing the
emergency relief requested and why emergency relief is
needed. The probability of irreparable harm to the child’s
education must be demonstrated. A copy of the request
and accompanying aﬃdavit must be provided to the
opposing party.
after the judge conducting the due process hearing
reaches a decision, what avenues of appeal are
available?
The decision of the ALJ, reached within 45 days of the
hearing request, may be appealed in state or federal
court. However, the decision will be implemented immediately, unless the judge grants a stay, which would delay
implementation of the decision until the appeal is
resolved.
Nina Peckman, Esq.
Kit Ellenbogen, Esq. and Hon. Helen E. Hoens
(Prior Editions)
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estate planning
what provisions should be made in a will for an
individual with a disability?
Those who want to provide at their death for an individual with a disability should consider establishing a
special needs trust (sometimes known as a supplemental
needs trust) in his or her will. Properly drafted, such a
trust not only will allow the trust funds to be managed
for the person with a disability, but also will allow the
trust funds to be available to that individual for his or her
supplemental needs. This permits a person with a disability to remain eligible for government beneﬁts such as
Medicaid and Supplementary Security Income (SSI) that
are available only to those with limited income and
assets. A recipient of Social Security Disability and
Medicare is not subject to income and asset limitations
in order to continue receiving government beneﬁts, but,
depending upon the nature of the disability, the individual may beneﬁt from the management aspect of the
trust. The will must specify who will receive the trust
funds remaining at the death of the person with a disability—for example, his or her children or siblings, or one
or more charities.
is a will the only document necessary in planning for an
individual with a disability?
Sometimes other documents may be necessary. For
example, a person making a will may have concerns that
he or she may, in the future, be aﬀected by a disability or
cognitive impairment that would require long-term care.
The long-term care needs, for example, of a parent or a
grandparent could deplete assets that were intended for
a beloved child or grandchild with a disability. Precautions
can be taken to preserve one’s assets. These precautions
could include the purchase of long-term care insurance
for the person making the will, or consulting with an attorney experienced in elder law who can give advice on how
to make a plan so that government beneﬁts can be
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accessed at some future time to pay for their care, while
having the bulk of the assets available for the person with
a disability. In addition, Medicaid regulations presently
provide that an individual entering a nursing home can
create a trust in which the lion’s share of his or her assets
can be placed into a trust for a person with a disability
under age 65, without creating any ineligibility for the
person entering the nursing home. This trust is known as
a “(d)(4)(A) payback trust,” and must be created by the
parent, grandparent, or guardian of the person with a disability, or the court, to be used for that person’s sole beneﬁt. The funds in the trust are available for the lifetime
supplemental needs of the person with a disability, and
upon that person’s death, the trustee must repay Medicaid
from the funds left in the trust, up to the amount that
Medicaid paid on behalf of the person with a disability.
This “payback” trust also can be used on behalf of a
person with a disability to protect funds he or she
received from a personal injury lawsuit.
Another way of providing for the supplemental needs
of a person with a disability is to create a trust funded
with life insurance on, for example, a parent’s life. Life
insurance is relatively inexpensive if purchased when the
parent is young, and such a trust ensures that the person
with a disability will have funds in excess of the SSI or SSD
check for his or her needs after the parent dies.
what happens to public beneﬁts if an individual with a
disability receives assets outright or in a trust that
provides for his or her support, care, and maintenance?
An individual with a disability who receives assets outright from a decedent’s will could become ineligible for
Medicaid and SSI, both of which have rules on ﬁnancial
eligibility pertaining to income and assets. Similarly, an
individual with a disability who is the beneﬁciary of a typical trust (rather than a supplemental needs trust) providing for his or her support, care, and maintenance will be
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disqualiﬁed from receiving government beneﬁts such as
SSI and Medicaid (although not Medicare and SSD). In that
case, the trustee would be required to use trust assets for
that person’s support, care, and maintenance until the
trust funds are spent down to the maximum resource level
for SSI and Medicaid. Only then can the person with a disability again receive SSI and Medicaid. Again, it would be
prudent to take the necessary legal steps to transform
that trust into a special needs trust.
i have two children. should i leave all of my assets to
the child who is not aﬀected by a disability, to avoid
the necessity of creating a special needs trust for the
one who is?
No. Without such a trust, the child receiving the parent’s assets would have absolutely no obligation to use
any of those assets to beneﬁt the sibling with a disability.
Furthermore, that child could die prior to the child with a
disability, without making any provision in his or her will
for the sibling. If there is no special provision in the well
child’s will, assets would pass to the well child’s surviving
spouse and children, if any, and not to the sibling with a
disability. Further, the child without a disability may be
divorced, sued, or forced to enter bankruptcy—situations
that could result in some or all the assets left by the parents being used for a purpose that does not beneﬁt the
child with a disability.
is a special needs trust necessary if the parents own
adequate assets to provide for the child with a
disability?
This is a diﬃcult question that can be answered only
on an individual basis, with guidance from the parents’
lawyer and ﬁnancial advisor. An estate that can provide
$10,000,000 to a child with a disability is often more than
suﬃcient without worrying about government beneﬁts
such as SSI and Medicaid. An estate valued at $1,000,000
may not be suﬃcient, depending upon the degree of disability for the child and the resulting future care needs.
An estate of $25,000 certainly would not be suﬃcient to

provide for the care of a child with even a moderate disability. If a family realizes that their child’s future care
needs are large, and the parents do not believe they will
have a large estate, they can purchase life insurance to
create a suitable estate for their child.
A supplemental needs trust would preserve the parents’ funds (or life insurance proceeds) for expenses relating to supplemental and special needs rather than
day-to-day care and maintenance and still allow the child
with a disability to receive government beneﬁts such as
Medicaid and SSI.
who should be the trustee of a special needs trust for a
child with a disability?
Most families wish to name a sibling or other close
family member of the child with a disability as the
trustee. Who should serve as trustee of a special needs
trust is a decision to be reviewed carefully on an individual basis. The trustee sometimes may have to deny the
demands of the person with a disability, either because
granting the request would threaten the receipt of government benefits, or because the trustee believes the
request is not in the person’s best interests. The family
must consider whether one sibling should be placed in
the role of having to refuse another sibling’s requests.
Further, a sibling or other family member may not have
sufficient expertise to manage the trust funds and/or to
submit the proper tax returns and may not have sufficient time to identify and explore issues and resources,
such as appropriate housing and programs for the child
with a disability. One solution is that, rather than serving
as sole trustee, a family member can be a co-trustee,
with a professional serving as the other co-trustee. For
example, a specialized agency or institution such as
Planned Lifetime Assistance Network of New Jersey,
“PLAN/NJ,” could possibly serve as trustee or be hired
by an individual trustee to assist with the care plan for a
child with a disability and evaluate the appropriateness
of distributions.
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should a supplemental needs trust be established for a
child who is receiving social security disability
beneﬁts and medicare, which are not currently tied to
any asset or income limitations?
Yes. While it is currently true that Social Security Disability and Medicare beneﬁts are not income- and assettested, Social Security is a creature of the legislature, and
Congress is free to change it at any time. Accordingly, it
is prudent to establish a supplemental needs trust for an
individual who is receiving these beneﬁts, just as one
would do for a recipient of SSI and Medicaid. Then, if the
laws change in the future, the individual’s beneﬁts most
likely will not be reduced, assuming the rules will not be
more stringent than those that currently apply to SSI and
Medicaid. In addition, the supplemental needs trust also
provides management assistance for the individual with
a disability of what may be substantial funds.
if a trust has already been created for the support,
care, and maintenance of an individual with a disability
who would otherwise be entitled to receive ssi and
medicaid, can anything be done to have the trust
converted into a special needs trust?
Yes. New Jersey courts have been cooperative where
it can be established that the intent of the person who
created the trust was to ensure that the person with a dis-
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ability would continue to receive government beneﬁts.
The trustee of the trust would have to apply to the
Chancery Division of the Superior Court of New Jersey to
amend the trust to a supplemental needs trust. Once the
conversion is completed, the individual with a disability
would qualify for SSI and Medicaid beneﬁts, and there
would no longer be a requirement to spend down the
assets in the trust.
Brenda McElnea, Esq.
Kenneth R. Bieg, Esq. and Marc Levin, Esq.
(Prior Editions)
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housing
is there protection against discrimination on the basis
of disability in housing?
Yes. The following discriminatory behavior is prohibited
pursuant to the Fair Housing Amendments Act of 1988
(FHAA), 42 U.S.C. § 3601 et seq.:
• discrimination in the sale or rental of dwellings, or otherwise making unavailable or denying a dwelling;
• indicating that a dwelling is not available when the
dwelling is, in fact, available;
• discrimination in the terms, conditions, or privileges of
the sale or rental of a dwelling;
• discrimination in the provision of services or facilities
in connection with the rental or sale of a dwelling;
• prompting a person to sell or rent by indicating that a
person with a disability is entering or will enter the
neighborhood;
• publishing any notice, statement, or advertisement
with respect to the sale or rental of a dwelling that indicates any preference, limitation, or discrimination;
• refusing to permit a person to make reasonable modiﬁcations to a dwelling where such modiﬁcations are
necessary to aﬀord that person full enjoyment of the
premises;
• refusing to make reasonable accommodations in rules,
policies, practices, or services that would be necessary
to aﬀord a person with a disability equal opportunity
to use and enjoy a dwelling; and,
• a landlord or seller asking about a tenant’s or applicant’s disability, unless the landlord or seller is providing housing designed for occupancy by persons with
disabilities or for persons with a particular type of disability, and the questions relate to that applicant’s eligibility for the housing.
The FHAA applies to all residential units, except a unit
in an owner-occupied building with four or fewer units.
Further, the sale or rental of a single-family house is not

covered by the FHAA if the owner owns three or fewer
single-family dwellings, and does not advertise or use a
broker to sell or rent the house.
Another federal law, Section 504 of the Rehabilitation
Act, 29 U.S.C. § 794, prohibits discrimination by recipients
of federal funds, such as public housing agencies and the
private owners of federally subsidized buildings. State law
also prohibits housing discrimination on the basis of disability.
The New Jersey Law Against Discrimination, N.J.S.A.
10:5-1 et seq., the Municipal Land Use Law, N.J.S.A.
40:55D-66.1, the Handicapped Access Law, N.J.S.A. 52:324 et seq. and the Barrier-Free Sub Code, N.J.A.C. 5:23-7.1
et seq., all contain important protections against housing
discrimination for people with disabilities. The laws are
similar, but not identical, to the federal FHAA. In some
instances, state law may cover housing units not reached
by the FHAA, or provide greater rights than federal law.
are all persons with disabilities protected under antidiscrimination laws?
A person is protected under the anti-discrimination
laws if he or she has a disability that meets the deﬁnition
of “handicap.” Handicap is deﬁned as a physical or mental
impairment that substantially limits one or more of a person’s major life functions. The impairment can be episodic,
like epilepsy, but cannot be temporary. A person with a
history or record of a physical or mental impairment, or
who is regarded as having such an impairment, is also
considered to have a “handicap.”
Discrimination based on a “handicap” is prohibited.
However, a person with a “handicap” may not be protected if he or she constitutes a direct threat to the health
or safety of others or if his or her tenancy would result in
substantial physical damage to the property of others.
(For a further explanation of this exception, see the question regarding reasonable accommodation, below in this
section.) In addition, while the anti-discrimination laws
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protect a person with a history of illegal drug use, one
who is currently abusing illegal drugs is not protected.
must all new housing be built to be accessible to
persons with disabilities?
Much, but not all, new housing must be constructed to
be accessible to people with disabilities. Barrier-free architectural design is required by both federal and state law
in most newly constructed and, in certain cases, renovated
multi-family housing. New housing covered by the Fair
Housing Amendments Act (FHAA), 42 U.S.C. § 3601 et
seq., and the New Jersey Barrier-Free Sub Code, N.J.A.C.
5:23-7.1 et seq., include units in buildings with four or more
units.
The FHAA sets minimum federal standards that are, in
certain respects, exceeded by the New Jersey Barrier-Free
Sub Code. There are many technical design speciﬁcations
and rules mandating how such units must be designed
and constructed. Newly constructed housing must include
accessible public spaces and routes of travel into the residential units. Such housing must also have individual
units that have adaptable elements, such as kitchen counters, sinks, and grab bars, that can be readily modiﬁed for
individual needs. (See the Architectural Barriers section
of this booklet for further information.)
Can a tenant with a disability make changes to a unit to
make it easier to live there?
Yes. A tenant with a disability can make changes, such
as installing grab bars, handrails, or ramps, but the tenant
will have to pay for the modiﬁcations, and have them
removed at his or her own expense at move-out if the
landlord requires it. The landlord cannot ask the tenant
for a security deposit beyond what is normally required
(not to exceed the equivalent of one and a half month’s
rent under New Jersey law). However, the landlord can
negotiate an agreement for the tenant to make a monthly
deposit into an interest-bearing escrow account if the
removal of the interior modiﬁcations will be expensive.
The amount of the deposit cannot be more than an esti-
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mate of the reasonable cost of the removal.
how can anti-discrimination laws be used to protect a
tenant with a disability from eviction?
The Fair Housing Amendments Act in part deﬁnes discrimination as the refusal by a landlord to make reasonable accommodations in rules, policies, practices, or
services that would be necessary to aﬀord a person with
a disability an equal opportunity to use and enjoy a
dwelling. This part of the law is particularly helpful for protecting persons with disabilities, including those who have
a mental illness, from eviction based on allegations of disorderly conduct, damage to the landlord’s property,
breach of lease, late payment, or nonpayment of rent.
what is a reasonable accommodation?
A reasonable accommodation is a modiﬁcation in the
way a landlord normally does things that would allow the
person with a disability to have an equal opportunity to
use and enjoy his or her residence. It is a highly individualized determination that requires the tenant and landlord
to work together to accommodate the tenant’s needs
without placing an undue ﬁnancial or administrative burden on the landlord and without fundamentally altering
the services provided by a landlord. If the landlord alleges
that a tenant with a disability is breaching the lease, being
disorderly, causing damage, or paying the rent late or not
at all—and the conduct complained about is caused by
the tenant’s disability—then the tenant can request a reasonable modiﬁcation in the landlord’s rules or practices
to avert the tenant’s eviction. For example, a blind tenant
with a seeing-eye dog could ask a landlord to make an
exception in the landlord’s no-pets provision in the tenant’s lease so the tenant could keep the service animal
without fearing eviction for breach of lease. A tenant with
a mental health disability could ask for the same reasonable accommodation for a cat whose companionship the
tenant’s doctor can show improves the mental health of
the tenant. Another example might be that of a senior
citizen who loses the capacity to take care of his or her
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personal aﬀairs and falls behind on the rent. The landlord
could agree to forego eviction so long as a trusted friend
or family member ensures the senior citizen’s income is
used to catch up on the rent through a repayment agreement, and future payments are made in a timely manner.
A request by a tenant for a reasonable accommodation
can be made to the landlord at the start of a tenancy or
any time during that tenancy. The request can be made
after a notice terminating tenancy is sent, or even after
the ﬁling of a court action for eviction. A tenant who is a
direct threat to the health and safety of other people, or
whose tenancy would result in substantial physical damage to property, is not protected from eviction. But reasonable accommodation must be explored ﬁrst. Only if
the tenant constitutes a threat to the safety of others after
the landlord has made reasonable eﬀorts to accommodate the tenant’s handicap may the landlord refuse to
oﬀer the tenant continued housing.

lawsuit under federal or state laws. A HUD complaint must
be ﬁled within one year of the alleged discriminatory act,
and a complaint in federal or state court under the FHAA
must be ﬁled within two years of the alleged discriminatory act. A person with a disability may also ﬁle a complaint online or by phone with the New Jersey Division on
Civil Rights. The phone number for your local oﬃce is
listed in the phone book or online at www.nj.gov/oag/dcr.
Such a complaint must be ﬁled within 180 days after the
alleged act of discrimination. In addition, a person who
believes he or she has been discriminated against based
upon a disability may consult an attorney regarding any
other legal remedies available.
Michael L. Wojcik, Esq.
James W. Drake Jr., Esq., Kevin B. Kelly, Esq.
and Stuart H. Weiner, Esq.
(Prior Editions)

what can individuals with disabilities do if they have
been discriminated against in housing?
A person with a disability may ﬁle a complaint with
oﬃce of the U.S. Department of Housing and Urban
Development (HUD) online at www.hud.gov, or by calling
800-669-9777 (voice) or 800-927-9275 (TTY), or ﬁle a
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law against discrimination (overview)
what is the law against discrimination?
The New Jersey Law Against Discrimination, N.J.S.A.
10:5-1 to 49 (LAD), is the state civil rights statute that protects all individuals in New Jersey from discrimination by
employers, housing providers, and places of public
accommodation. The LAD is the oldest and most comprehensive state civil rights statute in the country.
who is protected by the lad?
Individuals with disabilities in the State of New Jersey
are among the broad range of groups who are protected
from discrimination by the LAD. Signiﬁcantly, the LAD’s
coverage of people with disabilities is much broader than
that of the federal ADA. Speciﬁcally, the LAD protects
many individuals with disabilities who are not covered by
the ADA because the LAD does not require that a covered
disability substantially limit a major life activity. The LAD
deﬁnes disability more expansively to include physical disabilities caused by illness, injury, inﬁrmity, malformation,
or disﬁgurement, including certain physical disabilities
that are not permanent or long-term. The state law also
covers mental, psychological, and developmental disabilities that impede any normal mental or bodily function, or
that are shown to exist by accepted clinical or laboratory
diagnostic techniques.
Similar to the ADA, the LAD protects individuals who
have a history of a covered disability, or who are incorrectly perceived by others to have a disability. In the area
of employment, the LAD covers many employees who are
not protected by the ADA because the LAD applies to virtually all employers regardless of the number of individuals employed by the employer.
what is a place of public accommodation under the lad?
The term “place of public accommodation” includes
restaurants, movie theaters, stores, camps, schools, professional oﬃces like doctors’ and lawyers’ oﬃces, and

26

other places that oﬀer goods and services to the public.
The LAD also applies to services provided by the government. The LAD’s public accommodations provision does
not cover private clubs or schools operated or maintained
by a bona ﬁde religious or sectarian institution. However,
a child-care or after school program that accepts state or
federal funding is required to comply with anti-discrimination laws even if the program is operated or maintained
by a bona ﬁde religious or sectarian institution.
what protections are aﬀorded under the lad?
Under the LAD, a person with a disability has the right
to most goods and services that are available to people
without disabilities. This means, for example, that a person
with a disability cannot be denied services simply because
that person uses a wheelchair or relies on a properly
trained guide dog or service animal. Also, a place of public
accommodation that oﬀers examinations or courses
related to applications, licensing, or credentialing for education, professional, or trade purposes must ensure that
such examinations or courses are administered in a way
that reﬂects the skills or aptitude of a person with a disability rather than the person’s impaired skills that are
unrelated to those necessary for the credentialing. An
exception to the LAD is that a place of public accommodation such as a sports organization open to the public
may deny access or participation to a person with a disability if it is probable that serious harm will result to that
person or others.
The LAD also requires places of public accommodation
to take reasonable steps to ensure that a person with a
disability has equal access to goods and services available
to everyone else, unless to do so would create an undue
hardship on the provider. Whether such a “reasonable
accommodation” would pose an undue hardship generally
turns on the size of the provider and the cost and nature
of the reasonable accommodation. Required reasonable
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accommodations could include making structural modiﬁcations like installing ramps, widening doors, rearranging
furniture or equipment, or adding raised markers on elevator buttons; making alterations in restrooms by
installing raised toilets and repositioning paper towel dispensers; and providing qualiﬁed, eﬀective interpreters
and Brailled materials where written materials or oral
instructions are made generally available to the public.
how is the lad enforced?
An individual who believes he or she is a victim of
unlawful discrimination should call or visit the regional
oﬃce of the New Jersey Division on Civil Rights (Division)
closest to his or her home within 180 days of the alleged
discriminatory act. A trained intake investigator will conduct a preliminary interview to determine whether the
claim falls within the LAD’s jurisdiction. If so, the Division
will accept the complaint and conduct an investigation to
determine if the LAD has been violated.
In the alternative, an aggrieved individual may ﬁle an
LAD complaint directly in New Jersey Superior Court.
Superior Court complaints must be ﬁled within two years
of the act of discrimination. For more information, please
consult the Division’s website, njcivilrights.org.
Gary LoCassio, Esq.
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medicaid
what is medicaid?
Traditional Medicaid is an income- and asset-tested
health beneﬁts program funded and administered jointly
by the federal government and the State of New Jersey.
Traditional Medicaid is available primarily to needy families and pregnant women, as well as to those who are
blind, have a disability, or are over the age of 65, and who
otherwise meet the income and asset requirements.
who is eligible for traditional medicaid?
In New Jersey, individuals who are receiving Supplemental Security Income (SSI) or Temporary Assistance for
Needy Families (TANF) are automatically eligible for Medicaid to cover their medical expenses. Individuals in the
community who have a disability or are elderly, and who
have resources (assets) at or below $2,000 and monthly
income of less than the Medicaid income cap ($2,163 in
2014), may be entitled to receive Medicaid depending
upon their medical condition. Individuals who are institutionalized may be entitled to receive Medicaid through
either the Medicaid Only Program or the Medically Needy
Program. For Medicaid Only, the individual’s resources
must not be greater than $2,000 and their income must
not be greater than the income cap for that year ($2,163
in 2014). For Medically Needy Medicaid, the individual’s
resources must not be greater than $4,000. In addition,
although the individual’s income may be above the Medicaid income cap ($2,163 in 2014), if that income is not sufﬁcient to cover certain of his or her medical expenses, the
individual may be Medicaid eligible.
what is the diﬀerence between the medicaid only
program and the medically needy program? what is a
Qualiﬁed income trust?
The Medicaid Only Program is only available to those
individuals whose income is at or below the income cap.
The income cap is a ﬁgure set by the government annually
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(again, $2,163 in 2014) The Medically Needy Program has
been available to those individuals whose income exceeds
the income cap and/or who have resources greater than
$2,000 but less than $4,000. In each case, the individual
must be evaluated and be determined to be medically eligible as well.
The Medicaid Only Program covers Medicare Part B
premiums, chiropractic visits, in-patient hospital services,
nursing home costs and pharmaceuticals. Medicaid
requires an annual review for this program.
The Medically Needy Program has not automatically
covered Medicare Part B premiums, chiropractic visits,
inpatient hospital services or pharmaceuticals received
there, or services received outside a nursing home setting,
but it does cover the costs of care in a nursing home,
including pharmaceuticals received there.
Eﬀective December 1, 2014, New Jersey will once again
have Qualiﬁed Income Trusts, also sometimes known as
Miller Trusts, which will allow individuals to qualify for
Medicaid who meet the health and resource criteria for
Medicaid, but whose income is over the income cap. Qualiﬁed Income Trusts will enable individuals otherwise medically and resource eligible, but with income above the
income cap, to qualify for Medicaid if they are residing in
their own homes or in an assisted living facility, as well as
when they are living in an institutionalized setting.
if a patient requires medicaid to cover his or her costs
in a nursing home, what assets will the spouse who
remains in the community be allowed to keep?
The spouse at home, called the Community Spouse,
will be allowed to keep their residence, personal property
(such as furniture and jewelry), and a car of any value.
These assets are considered exempt. In addition, the Community Spouse can keep a minimum of $23,448 (minimum for 2014) of the couple’s countable assets, or
one-half of the couple’s countable assets. That one-half,
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however, is subject to a maximum of $117,240 (in 2014).
These numbers are revised annually.
Can the Community spouse be allowed to have any of
the medicaid recipient’s income?
Medicaid calculates that the Community Spouse will
need a sum known as the Minimum Monthly Maintenance
Needs Allowance (MMMNA) ($1,966 in 2014) each month,
plus a sum known as the excess shelter allowance (ESA)
for housing costs that exceed a given amount ($589.88 in
2014) each month, but both the MMMNA and the excess
shelter allowance cannot exceed a stated amount each
month, as determined each year. The dollar amounts for
the MMMNA and the ESA are determined each year as of
July 1 of that year. If the Community Spouse’s own income
is less than the MMMNA, then a portion of the Medicaid
recipient’s income can go to the Community Spouse to
bring his or her income up to the Medicaid approved level.
if someone needs nursing home care, is it still possible
to qualify for medicaid and preserve assets in addition
to the Community spouse resource allowance?
The ability of an individual to preserve assets is very
fact sensitive. Some asset protection techniques are written into the Medicaid law. Other strategies have been
developed by elder/disability law attorneys, carefully
using annuities, for example, that comply with the requirements of federal and state laws. It is advisable to consult
with an elder/disability law attorney to determine the
maximum amount of assets that can be saved.
does medicaid cover home care services?
In New Jersey, Medicaid may provide home care services under a waiver program. The Global Options (GO) for
Long Term Care provides assistance in the home for an
individual who is a U.S. citizen or a qualiﬁed alien. To be
eligible, an individual must be clinically and ﬁnancially eligible for a Medicaid nursing facility level of care. To determine that, an individual has to be assessed by either a
State Community Choice counselor or an Aging and Dis-

ability Resource Connection (ADRC) assessor. Applications for GO may be ﬁled by individuals who are 65 years
or older or by individuals between the ages of 21 and 64
who have been determined by the Social Security Administration or by the Division of Medical Assistance and
Health Services, Disability Review Section to have a disability. (Individuals with a chronic mental illness or who
have an intellectual or developmental disability require a
service needs review conducted by a DHSS/DHS Service
Review Team.) To be eligible for GO, there has to be an
indication in the clinical assessment that the individual will
require a level of care provided in a hospital, a nursing
facility, or an intermediate care facility in the near future
(within a month or less) unless that individual receives
home and community based services. Individuals participating in GO work with a care manager to develop a plan
of care that includes community-based services based
upon the assessment of the individual’s particular healthcare needs. GO is designed to supplement—not replace—
the assistance already being provided by family, friends,
and neighbors. Under GO, qualiﬁed individuals known to
the participant can be hired and paid. For an individual to
be eligible for GO, their income and assets must be at the
same levels as those for the Medicaid Only program.
how does a gift of income or assets aﬀect medicaid
eligibility?
Gifts, also called asset transfers, may prevent an individual from receiving Medicaid. Medicaid regulations
impose a period of ineligibility for uncompensated transfers of assets, such as gifts to children, made within ﬁve
years of a Medicaid application. Certain transfers do not
create periods of ineligibility, such as proper transfers of
assets between spouses, to a caretaker child, or to a child
with a disability. It is highly advisable that one obtains the
advice of an elder/disability law attorney before an elderly
person or a person with a disability divests himself or herself of funds.
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what if an application for medicaid beneﬁts is denied
or medicaid beneﬁts are terminated?
If an initial application for Medicaid is denied, Medicaid
eligibility is terminated, or Medicaid refuses to pay a claim,
the individual has a right to request a fair hearing before
a New Jersey administrative law judge. The request for a
fair hearing must be prompt. The individual has a right to
be represented by a lawyer and to present evidence,
including testimony, to support his or her case. The
administrative law judge makes a recommendation to
Medicaid regarding the case. Then, if Medicaid still denies
the claim, the individual has the right to appeal the case
to the Appellate Division of the Superior Court of New
Jersey. If Medicaid advises that it intends to discontinue
beneﬁts, the individual may have a right to the continuation of beneﬁts until the appeal has been decided.
is an ira, 401(k), or other tax-sheltered retirement
account considered a resource for medicaid purposes?
In a New Jersey Supreme Court decision, it was determined that tax-sheltered retirement accounts of a Medicaid applicant and the applicant’s spouse, constitute
available resources for Medicaid purposes and must be
spent down to the allowable resource level before Medicaid eligibility is restored.
if someone has been determined in need of
guardianship services by a court and a guardian has
been appointed, can medicaid planning be done for the
individual receiving guardianship services and his or
her spouse, if any, if the individual person needs
nursing home care?
Yes. A New Jersey Supreme Court case and New Jersey
statutes state clearly that it is appropriate for a guardian
to engage in Medicaid planning to preserve assets for a
ward (the person receiving guardianship services) and the
natural objects of his or her bounty, unless the ward has
indicated he or she does not want to do such planning.
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what does aﬀordable Care act medicaid expansion
mean?
New Jersey opted to participate in the Medicaid
Expansion program of the Aﬀordable Care Act. Medicaid
Expansion creates an entirely new group eligible for
health insurance, eﬀective January 1, 2014, which is comprised of adults aged 19 to 65 years of age, based solely
on their income, which must be at or below 138 percent
of the federal poverty level. Unlike traditional Medicaid,
there is no asset test for eligibility for this Medicaid program.
how can i contact traditional medicaid?
You can call New Jersey EASE toll free at 877-222-3737,
which will put you in contact with Medicaid. Alternatively,
the phone numbers for each county’s Medicaid oﬃce can
be found in the blue section of the telephone directory
under county agencies.
how can i contact expanded medicaid?
New Jersey did not develop its own health care
exchange, sometimes also known as a health insurance
marketplace. To apply for the Medicaid Expansion program, visit the federal website located at HealthCare.gov
or call 1-800-318-2596.
Brenda McElnea, Esq.
Mary Wanderpolo, Esq. (deceased)
(Prior Editions)
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medicare
what is medicare?
Medicare and Medicaid are government-administered
programs that provide health insurance coverage in the
United States. Entitlement to participate in Medicare is
based upon a record of an individual’s contributions paid
to the Medicare fund, generally through the income tax
structure. When enacted in 1965, the Medicare program
was designed to provide health care only to persons age
65 and over, regardless of their income. In 1973, the program was expanded to include persons under the age of
65 who have been determined by the Social Security
Administration to have a disability. Individuals who do not
qualify for Medicare may qualify for Medicaid and should
check with the Social Security Administration about their
eligibility for that program.
who is eligible for medicare?
Medicare is available to persons age 65 and over who
are entitled to Social Security or Railroad Retirement beneﬁts, to persons with disabilities under age 65 who have
been collecting Social Security Disability beneﬁts for at
least 24 months, persons under age 65 with End-Stage
Renal Disease (ESRD) (permanent kidney failure requiring
dialysis or transplant), and persons with ALS (Amyotrophic
Lateral Sclerosis, also called Lou Gehrig’s disease). Persons
with ESRD and with ALS do not have to wait 24 months
to be covered by Part A and Part B. Those with ALS will
get Part A and Part B automatically the month their disability beneﬁts begin. Those with ESRD who are on dialysis
will get Part A and Part B coverage usually on the ﬁrst day
of the fourth month of their dialysis treatment. Under certain conditions, coverage for those with ESRD can begin
as early as the ﬁrst month of dialysis.
when should i enroll in medicare?
When an individual becomes eligible for Medicare
hospital insurance (Part A), he or she has a seven-month

period (known as the Initial Enrollment Period) in which
to sign up for Medicare’s medical insurance (Part B). Failure to enroll when first eligible may cause a delay in coverage and also result in penalties in the form of monthly
premium surcharges. For those eligible at age 65, the initial enrollment period begins three months before their
65th birthday, includes the month the individual turns
age 65, and ends three months after that birthday
month. For individuals who fall into this category and are
receiving Social Security benefits or benefits from the
Railroad Retirement Board (RRB), enrollment in Part A
and Part B is automatic unless the beneficiary declines
Part B coverage at that time. Individuals not receiving
Social Security or RRB benefits will need to contact
Medicare to enroll at least three months before their
65th birthday.
For those eligible for Medicare based on disability or
permanent kidney failure and who are under the age of
65, the Initial Enrollment Period depends on the date disability or treatment began. In general, individuals with disabilities under the age of 65 are eligible beginning the
25th month of disability beneﬁt entitlement. Medicare
generally notiﬁes individuals several months in advance
as to their upcoming eligibility. Persons with ESRD and
those with ALS do not have a 24-month waiting period,
as discussed in the above question “Who is Eligible?”
Not everyone who fails to enroll in Medicare when ﬁrst
eligible will experience penalties. Certain low-income beneﬁciaries will not be subject to a penalty. Further, persons
who declined to enroll in Part B when ﬁrst eligible because
they were covered under an employer sponsored group
health plan may be exempt from penalties and entitled to
a Special Enrollment Period so coverage can begin right
away. Note that COBRA coverage and retiree health plans
are not considered coverage based on current employment and an individual is not eligible for a Special Enrollment Period when that coverage ends.
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when will my coverage begin?
For beneﬁciaries who accept the automatic enrollment
in Medicare, or who enroll in Medicare Part B during the
ﬁrst three months of their Initial Enrollment Period, coverage will start with the month they are ﬁrst eligible. For
beneﬁciaries enrolling during the last four months, coverage will start from one to three months after enrollment.
Individuals receiving disability beneﬁts generally are
not eligible for Part A and Part B until the 25th month that
they are receiving those beneﬁts. However, when a beneﬁciary enrolls in Medicare based on ESRD and is on dialysis, coverage usually starts the ﬁrst day of the fourth
month of dialysis treatment. It is possible that coverage
can start earlier for individuals with special circumstances.
An individual with ESRD should contact his or her local
Social Security oﬃce right away to discuss enrollment
options.
Individuals with ALS will get Part A and Part B coverage automatically with the ﬁrst month that they begin
receiving disability beneﬁts.
Persons who did not sign up for Medicare Part B when
ﬁrst eligible can sign up during the General Enrollment
Period. This period runs from January 1 through March 31
of each year, and coverage does not begin until the following July 1st. Individuals who did not sign up for Part A
and/or Part B during the Initial Enrollment Period should
contact Medicare to see if they qualify for enrollment
under the Special Enrollment Period (SEP). Eligibility
under the SEP is granted in limited circumstances and, if
awarded, will eliminate the delay in coverage and any
penalties.
how does medicare diﬀer from medicaid?
Medicare is an exclusively federal program providing
healthcare coverage to individuals who have contributed
to the program, regardless of their present income or the
value of their assets. Both rich and poor receive the same
beneﬁts. Eligibility for Medicaid, on the other hand, is
based on an individual’s income and the value of their
assets. The program is administered by the federal and
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state governments. Although each state has its own minor
variations of the Medicaid rules, all Medicaid programs
have strict ﬁnancial guidelines. In most cases, a person
cannot have more than $2,000 in assets, and their income
must be so low as to be unable to pay for their medical
care. Medicare pays only for healthcare that is considered
“medically necessary,” while Medicaid will also pay for custodial care, including long term care, at home, in an
assisted living facility, or in a nursing home. Medicaid will
also pay for deterioration in vision and hearing as well as
dental health, while Medicare will not cover these services.
what are the diﬀerences between parts a and b of
medicare?
Medicare Part A is often referred to as “hospital insurance.” Part A helps pay for inpatient care in a hospital or
care in a skilled nursing facility (SNF) following a hospital
stay where the patient has been admitted and has
remained for at least three days for a related injury or illness. Skilled nursing care should not be confused with
custodial or long term care in a nursing home or elsewhere, as Medicare does not cover those services. To
receive skilled care in an SNF, a doctor must certify that
one requires daily specialized care such as physical therapy or intravenous injections. In addition, Part A also helps
pay for some home health services and hospice care.
Most people do not pay a monthly premium for Part A
coverage because either the individual or the individual’s
spouse paid suﬃcient Medicare taxes while working to
cover its cost. Medicare eligible persons not eligible for
premium-free Part A coverage pay a premium, in 2014, of
$426 each month. In most cases, if a person chooses to
buy Part A, they must also buy Part B and pay monthly premiums for both.
Enrollment in Part A for the majority of citizens is automatic. Persons receiving beneﬁts from Social Security or
the Railroad Retirement Board (RRB) get Part A starting
the ﬁrst day of the month he or she turns age 65, and generally, individuals under age 65 with a disability get Part
A after getting disability beneﬁts from Social Security or
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certain disability beneﬁts from the RRB for 24 months.
There are enrollment exceptions for those with End Stage
Renal Disease and ALS (Amyotrophic Lateral Sclerosis or
Lou Gehrig’s disease), as discussed above.
Part B on the other hand is voluntary. Beneﬁciaries who
are eligible for Part A and who wish to have Part B coverage would pay a premium of $104.90 a month (in 2014).
This amount is usually deducted from the beneﬁciary’s
monthly Social Security check. Part B coverage includes,
among other things, services from doctors and other
health care providers for “medically necessary” care, outpatient care, home health care, durable medical equipment, diagnostic tests, and ambulance services. Medicare
also pays for some preventive care. Medicare covers mammography; PAP smears and pelvic examinations; colorectal
cancer screening; diabetes monitoring; certain vaccinations; ﬂu shots; prostate cancer screening; cardiovascular
screening; and diabetes screening and monitoring.
how much does medicare part a pay?
It is important to understand that Medicare does not
pay for the full cost of all services. Additionally, Medicare
may not help pay for any services not deemed “medically
necessary.” The patient is responsible for deductibles and
co-payments, often referred to as co-insurance.
Medicare measures a person’s use of a hospital and a
skilled nursing facility (SNF) by something called a “beneﬁt period.” A beneﬁt period begins the day the person is
admitted as an inpatient in a hospital or a SNF. The beneﬁt
period ends when the person hasn’t received any inpatient hospital care (or skilled care in a SNF) for 60 days in
a row. If a person goes into a hospital or a SNF after one
beneﬁt period has ended, a new beneﬁt period begins. A
person must pay the inpatient hospital deductible for
each beneﬁt period. There is no limit to the number of
beneﬁt periods.
In 2014, for each beneﬁt period, Medicare Part A has a
$1,216 deductible. Medicare Part A will then pay 100 percent for covered services for the ﬁrst 60 days in the hospital or SNF. For the 61st to the 90th day, Part A covers all

inpatient charges less a charge of $304 per day, which is
a co-payment that the beneﬁciary must pay. In the event
the individual remains in the hospital beyond 90 consecutive days, Medicare Part A provides 60 lifetime reserve
days of inpatient hospital coverage following a 90-day
stay in the hospital. These lifetime reserve days can only
be used once. For 2014, coverage of each lifetime reserve
day, for days 91 to 150, is subject to a $608 daily co-payment. However, not many people remain in a hospital for
150 consecutive days.
Part A can help pay up to 100 days per beneﬁt period
for care in a skilled nursing facility. Medicare may pay 100
percent for the ﬁrst 20 days. For the 21st to the 100th day,
the beneﬁciary must pay a co-payment of $152 per day.
There is no coverage beyond 100 days for a beneﬁt
period. Part A will also pay for most eligible home health
services and most hospice care.
how much does part b pay?
Medicare Part B has, in 2014, an annual deductible of
$147. Medicare will then pay 80 percent of the Medicare
approved amount for each covered service from a qualiﬁed professional and for durable medical equipment. The
patient is responsible for the remaining 20 percent of the
Medicare approved amount. Medicare will also pay for 80
percent of the Medicare approved amount for visits to a
doctor or other health care provider to diagnose a person’s mental health condition or to monitor or change a
person’s prescriptions and 80 percent of the Medicare
approved amount for outpatient treatment of the person’s
condition, such as individual or group psychotherapy or
counseling. Medicare pays 100 percent of Medicareapproved clinical laboratory services and home health
services. In 2014, there may be limits on physical therapy,
occupational therapy, and speech language pathology
services, as well as exceptions to the limits.
what is medicare part d?
Medicare oﬀers prescription drug coverage, referred to
as Part D, to anyone enrolled in Medicare. A beneﬁciary
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seeking prescription drug coverage would have to join a
plan administered by an insurance company approved by
Medicare. The monthly premium varies by plan, and
higher income consumers may pay more. A person can
join, switch, or drop a Medicare drug plan from October
15 to December 7 each year. Information on the drug plans
available in New Jersey can be found by calling 1-800MEDICARE (1-800-633-4227) or 1-877-486-2048 (TTY) or
by visiting Medicare’s website at medicare.gov. Further
enrollment questions and assistance can be obtained by
calling 1-800-792-8820.
The cost of the premium for participation in a prescription drug plan that an enrollee is charged depends upon
the private plan that the enrollee chooses and his or her
own income. Drug plans vary in what prescription drugs
are covered, how much of a co-payment a beneﬁciary has
to pay for the drugs, as well as which pharmacies a beneﬁciary can use.
Annual deductibles vary among Medicare drug plans.
No Medicare drug plan may have an annual deductible of
more than $310 in 2014. Some Medicare drug plans don’t
have any deductible.
After the deductible amount has been reached, the
beneﬁciary pays either a co-payment or co-insurance
depending on the plan. When the individual’s payments
and the drug plan’s payments of its share of each covered
drug, plus the individual’s deductible, total $2,850 (for
2014), the individual has reached the coverage gap, also
known as the “donut hole.” Neither the monthly premiums, nor the cost of drugs not covered by the plan, count
toward the $2,850. After total drug costs reach $2,850 (in
2014), the beneﬁciary pays 47.5 percent of the cost of
brand-name prescription drugs and 79 percent of the cost
of generic drugs, until the beneﬁciary has paid a total of
$4,550 (in 2014) in out-of-pocket costs. When the beneﬁciary spends more than $4,550 (in 2014) out-of-pocket,
the coverage gap ends and the drug plan pays most of
the costs of covered drugs for the remainder of the year.
This is known as catastrophic coverage. The beneﬁciary
will be responsible for a small co-insurance or co-payment
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for covered drugs for the rest of the year.
what if i have prescription drug coverage from an
employer or union?
A Medicare beneﬁciary who has prescription drug coverage from an employer or union will get a notice from
the employer or union when the beneﬁciary turns 65 that
tells him or her if the plan covers as much or more than a
Medicare prescription drug plan. If the employer or union
plan covers as much as or more than a Medicare prescription drug plan, the beneﬁciary can keep the employer or
union drug plan, and join a Medicare prescription drug
plan later. Alternatively, the beneﬁciary can drop the
employer or union drug plan and join a Medicare prescription drug plan, but the beneﬁciary may not be able to get
the employer or union drug plan back.
If the employer or union plan covers less than a
Medicare prescription drug plan, the beneﬁciary can keep
the employer or union drug plan and join a Medicare prescription drug plan to give more complete prescription
drug coverage. Under another possible scenario, the beneﬁciary can keep the employer or union drug plan, but if
the beneﬁciary joins a Medicare prescription drug plan
later, he or she will have to pay more for the monthly premium (a surcharge).
what if i already have prescription drug coverage from
a medigap (supplemental insurance) policy?
Beneﬁciaries who have a Medigap policy with drug
coverage will get a detailed notice from his or her insurance company telling him or her whether the policy covers as much or more as a Medicare prescription drug plan.
This notice will explain the beneﬁciary’s rights and
choices.
what is the relationship between medicare and my
physician?
Medicare classiﬁes physicians into participating and
non-participating physicians. Since 1990, however, all
physicians, whether or not they participate in Medicare,
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must submit claims to Medicare on behalf of their
patients. A participating physician is said to take “assignment” and cannot charge more than what Medicare has
established as the “reasonable and customary charge.”
Medicare pays the physician who accepts assignment 80
percent of the charge, while the beneﬁciary or the beneﬁciary’s Medigap policy pays the 20 percent co-payment.
If the physician does not accept assignment, Medicare
sends the check to the beneﬁciary, who is then responsible for reimbursing the physician. Non-participating
physicians are subject to what is called a “limiting charge.”
Currently, a doctor may not charge a Medicare beneﬁciary
more than 115 percent of what Medicare says is the “reasonable and customary fee.” The limiting charge applied
only to certain Medicare-covered services and does not
apply to some supplies and durable medical equipment.
what happens if medicare declines to pay for a
service?
A Medicare claim may be denied because the service
was not considered reasonable or medically necessary or,
in a claim for nursing home coverage, the service was considered custodial. A Medicare beneﬁciary has the right to
appeal Medicare’s denial of service, or Medicare’s failure
to pay for a service or item provided.
For beneﬁciaries in the original Medicare plan, the beneﬁciary follows the instructions for an appeal included
with the Medicare Summary Notice (MSN), which
describes the item or service that has been denied. For
beneﬁciaries in other Medicare plans, including a prescription drug beneﬁt plan, the beneﬁciary follows the appeal
procedure described in the plan’s materials that the beneﬁciary received after enrolling in the plan.
what kind of ﬁnancial assistance is available to lowincome medicare beneﬁciaries?
If a person has limited income and resources, he or she
may be able to get help from New Jersey to pay for their
Medicare costs if they meet certain conditions. There are
several kinds of Medicare Savings Programs:

(1) Qualiﬁed Medicare Beneﬁciary (QMB) Program which
helps pay for Part A and/or Part B premiums,
deductibles, coinsurance, and copayments.
(2) Speciﬁed Low-Income Medicare Beneﬁciary (SLMB)
Program which helps pay for Part B premiums only.
(3) Qualifying Individual (QI) Program which helps pay
Part B premiums only. An individual must apply each
year for QI beneﬁts and the applications are granted
on a ﬁrst-come, ﬁrst –served basis.
(4) Qualiﬁed Disabled and Working Individuals (ODWI)
Program helps pay for the Part A premium. An individual may qualify if any of the following apply to
them:
(a) The person is a working disabled person under
age 65.
(b) The person lost his or her premium-free Part A
when s/he went back to work.
( c) The person is not getting medical assistance from
New Jersey.
(d) The person meets the income and resource limits
required by New Jersey.
If a beneﬁciary’s income does not exceed (in 2014)
$993/month for an individual/$1,331 for a couple and with
bank accounts or other liquid resources that do not exceed
$7,160 for an individual, $10,750 for a couple, that beneﬁciary may qualify for assistance as a qualiﬁed Medicare
beneﬁciary (QMB). If a person does not qualify for the
QMB program, has income (in 2014) of less than
$1,187/month for an individual and $1,593/month combined
income for a married couple, and has liquid assets not
exceeding $7,160 for a single person/$10,750 for a married
couple, that person may qualify as a speciﬁed low-income
Medicare beneﬁciary (SLMB). If a person does not qualify
for the QMB program, and has (in 2014)monthly income
not exceeding $1,333 for a single person and$1,790 combined income for a married couple, with liquid assets of
not more than $7,160 for a single person and $10,750 for a
married couple, that person may qualify as a Qualifying
Individual (QI). A person may qualify for the Qualiﬁed
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Disabled and Working Individuals (QDWI) program if the
individual, if otherwise eligible, has monthly income that
does not exceed $3,975, or $5,329 for the combined
income for a married couple, and has resources that do
not exceed $4,000 for a single individual, and $6,000 for
a married couple. Those who believe they may qualify
should contact their county Medicaid oﬃce.
There is also Extra Help, which is a Medicare program
to help people with limited income and resources pay
Medicare prescription drug costs. An individual can ﬁnd
out more about eligibility for Extra Help by calling Social
Security at 1-800-772-1213 or visiting their local Social
Security oﬃce.
Additionally, New Jersey oﬀers prescription assistance
through the Pharmaceutical Assistance to the Aged & Disabled (PAAD) and Senior Gold programs. To qualify for
PAAD, the individual’s annual income for 2014 must be
less than $26,139 for a single person or less than $32,037
for a couple.To be eligible for Senior Gold, the individual’s
income for 2014 must be between $26,130 to $36,130 for
a single individual and between $32,037 and $42,037 for
a couple. It is important to note that in order to receive
benefits under PAAD or Senior Gold, the individual must
enroll in a Medicare Part D prescription drug plan or be
enrolled in a Medicare Advantage Plan (Part C) that provides prescription drug coverage. The Part D plan and
PAAD will then pay any costs above the PAAD co-payment of $5 for each covered generic drug or $7 for each
covered brand name drug, including premiums. Those
who qualify for Senior Gold are responsible for paying the
monthly premium directly to Medicare Part D plan. They
are also responsible for paying any late enrollment
penalty imposed by Medicare for each month they were
eligible to enroll in Medicare Part D but did not do so.
Be aware that the foregoing income and asset numbers
can change each year.
what is original medicare?
Medicare beneﬁciaries have the option of choosing to
receive Medicare coverage via two diﬀerent avenues. The
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ﬁrst way is what is referred to as Original Medicare. Under
Original Medicare, the government pays directly for the
health care services an individual receives. Those enrolled
in Original Medicare have the freedom of choice to use
any hospital or doctor who accepts Medicare (and most
do). Original Medicare is sometimes called “traditional”
Medicare.
Individuals enrolled in Original Medicare have Part A
and Part B and generally need to select a Part D prescription drug plan for pharmaceutical coverage. Because
enrollment in Original Medicare can result in a signiﬁcant
amount of out-of-pocket costs, beneﬁciaries may consider purchasing a Medigap policy to cover these
expenses.
what is a medigap policy?
Private insurance companies provide health insurance
policies that can cover deductibles, co-payments, and
other out-of-pocket costs, as well as services not paid for
by Original Medicare. Such a policy is called Medigap
insurance. Insurance companies oﬀer 12 standardized
Medigap policies labeled plans A through N with each
plan covering speciﬁed expenses or services. This makes
it easier for a beneﬁciary to comparison shop for a policy
from diﬀerent insurance companies. These plans must follow federal and state laws. It is important to note that all
plans that are advertised are not approved Medigap plans.
A Medigap policy must be clearly identiﬁed on the cover
as “Medicare Supplement Insurance.”
To obtain assistance with selecting a Medigap program,
an individual may contact SHIP (State Health Insurance
Program). To access SHIP for an individual’s county, call
the Division of Aging Services at 1-800-792-8820 and ask
for the telephone number for your county.
what is a medicare advantage plan?
If one does not choose the Original Medicare route to
receive beneﬁts, an individual may elect to enroll in a
Medicare Advantage Plan (like an HMO or PPO). Receiving
Medicare via a Medicare Advantage Plan is commonly
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referred to as Medicare Part C. Medicare Advantage Plans
(“Part C”) are run by private companies approved by and
under contract with Medicare. There are rules that govern
the basic coverage that has to be oﬀered by all insurance
companies oﬀering Part C plans, but actual beneﬁts may
diﬀer between companies.
Medicare Part C combines Part A and Part B, and most
plans include a prescription drug beneﬁt so enrollment in
a separate Part D plan is not necessary. In addition,
Medicare Advantage Plans may oﬀer extra coverage, such
as vision, hearing, dental, and/or health and wellness programs. However, it is important not to confuse Part C
Medicare Advantage Plans with Medicare supplemental
coverage such as a Medigap policy. Medigap is designed
to assist with coverage gaps for those enrolled in Original
Medicare whereas Part C is a separate avenue to receive
one’s Medicare beneﬁts and is thus an alternative to Original Medicare, not a supplement.
Plan C is often thought of as a cost saving alternative
to the Original Medicare option because the out-ofpocket costs are lower. However, Part C plans often have
networks, and you must use the doctors, hospitals, and
suppliers that belong to those networks. Also, you may
have to obtain pre-authorizations for certain procedures
and referrals prior to receiving care by a specialist.
To obtain assistance with selecting a Part C Plan, an
individual may contact SHIP (State Health Insurance Program). To access SHIP for an individual’s county, call the
Division of Aging Services at 1-800-792-8820 and ask for
the telephone number for your county. You may also contact Medicare at 1-800-633-4227.

pany for procedures and services. The plan will receive
from Medicare a ﬁxed amount of money for each beneﬁciary each month, and those providing services will be paid
a separate fee, determined by the plan, for each service.
what is the state health insurance program (ship)?
SHIP provides free, objective, conﬁdential help to New
Jersey Medicare beneﬁciaries who have problems with, or
questions about, Medicare, Medigap, Medicare + Choice
Plans, and long-term care insurance. SHIP is a statewide
program, with a provider in each county, and is sponsored
by the New Jersey Department of Human Services, Division of Aging Services, with major funding from the U.S.
Department of Health and Human Services’ Centers for
Medicare & Medicaid Services (CMS). To locate a nearby
provider, a Medicare beneﬁciary can call the Division of
aging Services at 1-800-792-8820 and request the number for SHIP in their county.
Brenda McElnea, Esq.
Tiesh I. Reaves, Esq.
(Prior Editions)

what is a “private fee-for-service plan?”
Enrollees in a Private Fee-for-Service Plan purchase a
private indemnity health insurance policy from a company
that has contracted with Medicare to provide services
under Parts A and B. The beneﬁciaries may not be able to
go to any doctor or hospital, and the federal government
will not limit the premiums that may be charged, nor regulate the fee schedule established by the insurance com-
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social security
what kinds of disability beneﬁts are available from the
social security administration?
The Social Security Administration (SSA) is responsible
for two diﬀerent types of monthly cash beneﬁts for persons who are unable to work because of a disability. Social
Security Disability Insurance beneﬁts (also known as Title
II beneﬁts or SSDI) may be available to individuals with
disabilities who have paid into the Social Security program through payroll taxes on their wages, or to individuals with disabilities who have been dependent on
another person who has paid into the Social Security program. Supplemental Security Income (also known as Title
XVI beneﬁts or SSI) may be available to individuals with
disabilities who have very little income and resources.
how does the social security administration
determine if an individual has a disability?
The Social Security Administration (SSA) uses a ﬁvestep sequential evaluation process to determine if an individual has a disability. If the SSA ﬁnds at any step that a
person has a disability, the SSA will stop its inquiry.
First, the SSA will consider an individual’s work activity.
If a person is doing substantial gainful activity, that person
will be found not disabled. Substantial gainful activity
means work that: involves doing signiﬁcant and productive physical or mental duties and is done (or intended)
for pay or proﬁt.
If a person is not doing substantial gainful activity, the
SSA will consider the medical severity of an individual’s
impairments: A person must have a severe medically
determinable physical or mental impairment (or a combination of impairments) that has lasted, or is expected to
last, for at least 12 months (the duration requirement) or
is expected to result in death.
Next, the SSA will review a listing of recognized impairments to determine if an individual’s impairment meets
or equals one of the listed impairments and meets the
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duration requirement or is expected to result in death. The
listing of recognized impairments sets forth several categories of impairments, evidentiary requirements for proving the existence of a particular type of impairment, and
speciﬁc criteria for ﬁnding that a particular impairment
exists. A person’s symptoms must meet or equal the criteria for a particular impairment. Medical evidence must
substantiate a person’s symptoms.
If a person’s impairment, or combination of impairments,
does not meet or equal one of the listed impairments, the
SSA will consider a person’s residual functional capacity
and that person’s past relevant work. An individual’s
impairment(s) and any related symptoms, such as pain,
may cause physical and mental limitations that aﬀect what
a person can do in a work setting. An individual’s residual
functional capacity is the most a person can still do despite
his or her limitations. If a person can still do his or her past
relevant work, that person does not have a disability.
If a person cannot still do his or her past relevant work,
the SSA will consider a person’s residual functional capacity, age, education, and work experience. If a person can
make an adjustment to other work, he or she is not disabled.
how severe must an individual’s disability be to qualify
for beneﬁts from the social security administration?
The SSA’s deﬁnition of disability is very strict. An individual must have an impairment, or combination of
impairments, that signiﬁcantly limits that person’s physical or mental ability to do basic work activities. It requires
an inability to do any type of job that is generally available. In other words, even if a person is not able to perform his or her previous job, if there is some other job he
or she could do, then that person is not eligible for disability beneﬁts. Even if a person is not able to perform any
type of job for some time, that person is not eligible for
beneﬁts unless he or she is unable to do any type of work
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for at least 12 months, or unless the illness is expected to
cause death.
If SSA ﬁnds that an individual’s disability is based on
blindness, the regulations are somewhat diﬀerent. In that
case, a period of disability may be established regardless
of whether the individual is working. The law also diﬀers
for the individual with blindness in other respects. For
some, even though they are working, it may be advantageous to establish a period of disability with SSA. When
evaluating the work of an individual who is blind, higher
monthly earnings are allowed by SSA before the work is
regarded as “substantial gainful activity.” In addition, there
are more deductions from the gross earnings, which may
be made in determining the income for substantial gainful
activity purposes, as well as for counting income for SSI
eligibility.
if a person meets the deﬁnition of disability, how much
money will he or she receive?
The amount of monthly Social Security Disability Insurance (SSDI) beneﬁts received depends on the amount of
the individual’s prior earnings. Some other types of
income, such as workers’ compensation beneﬁts, may
reduce the amount of the monthly check, but most other
types of income will not aﬀect SSDI beneﬁts.
The amount of monthly Supplemental Security Income
(SSI) beneﬁts received depends on the person’s living
arrangement, that is whether the person is living independently or is being supported by someone, and any
other income or resources he or she has. Most other types
of income, except such beneﬁts as food stamps or government rent subsidies, can reduce the amount of the SSI
beneﬁt.
are there any health insurance beneﬁts available with
either ssi or ssdi?
The Social Security Disability Insurance (SSDI) program
will qualify a recipient for Medicare insurance after he or
she has been eligible for monthly SSDI beneﬁts for two
years. Medicaid is available to all Supplemental Security

Income recipients, usually beginning with the month in
which the recipient applies for beneﬁts. Some unpaid
medical bills for up to three months prior to the application date also may be eligible for payment.
once a person is found to be eligible for disability
beneﬁts, how long do beneﬁts continue?
Technically, all disability beneﬁts end at age 65. At that
time, Social Security Disability Insurance (SSDI) beneﬁts
are converted to retirement beneﬁts and Supplemental
Security Income (SSI) beneﬁts are converted to SSI’s program for persons over 65. Until age 65, as long as an individual meets the eligibility requirements, there is no limit
on the length of time that he or she can continue to
receive disability beneﬁts. However, the Social Security
Administration (SSA) can require periodic submissions of
evidence that an individual continues to meet the medical
requirements for Social Security beneﬁts. Everyone who
receives SSDI or SSI beneﬁts is required to notify SSA of
any change in his or her living situation or income that
may aﬀect the monthly beneﬁt.
Can a recipient try to go back to work and still receive
disability beneﬁts?
Both the Social Security Disability Insurance (SSDI) and
Supplemental Security Income (SSI) programs have rules
that will permit recipients to attempt to return to work
without immediately risking the loss of monthly beneﬁts
and health insurance.
The SSDI program allows an individual to attempt to
work for nine months (not necessarily consecutively)
without jeopardizing his or her beneﬁts. After those nine
trial work months have been exhausted, there is a threeyear period during which eligibility for monthly beneﬁts
depends on the amount of wages earned. Medical beneﬁts can continue throughout this period.
The SSI program also permits recipients to work without jeopardizing eligibility for monthly beneﬁts. However,
the amount of the monthly beneﬁt will depend on earnings. The Social Security Administration will deduct
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approximately $1 for every $2 earned from an individual’s
monthly beneﬁt. Medicaid beneﬁts, however, can continue
even if a person does not receive a monthly check
because of his or her wages.
Almost everyone who is eligible for SSDI or SSI disability beneﬁts is also eligible to receive a “ticket to work.”
The ticket can be used to obtain vocational rehabilitation
and related services to foster the recipient’s return to
work. A person using the ticket has some additional protection against losing disability beneﬁts while attempting
a return to work.
where does one apply for beneﬁts?
Applications for either Social Security Disability Insurance or Supplemental Security Income can be made at
the local Social Security Administration (SSA) oﬃce. If a
person is unable to go to the local oﬃce, someone else
may ﬁle the application, or the application process may
be started over the telephone. SSA will usually require a
face-to-face interview with one of its representatives, but
a home visit can be scheduled.
Everyone has a right to ﬁle an application. Even if an
SSA representative tells someone that he or she is not eligible for a program, that person should still be permitted
to ﬁle an application, and to ﬁle an appeal if he or she is
rejected.
what if beneﬁts are denied, or if there is some other
problem concerning beneﬁts?
The Social Security Administration (SSA) has an extensive review process that permits an appeal of any decision
it makes that adversely aﬀects an application for beneﬁts.
If an applicant disagrees with an initial decision made by
SSA, he or she can ask for reconsideration. If a person disagrees with the decision on reconsideration, he or she
may ask for a hearing before an administrative law judge.
In addition, the decision of an administrative law judge
may be appealed to SSA’s Appeals Council and, thereafter,
may be pursued in federal court. SSA should fully explain
the rights to appeal in any notice it sends to an applicant.
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Special attention must be paid to any time limits that are
stated, particularly because beneﬁts may stop unless an
appeal is ﬁled within a short period of time.
Robert Osborne, Esq.
Esther Graves, Esq. and Joseph Young, Esq.
(Prior Editions)
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surrogate decision-making
what is surrogate decision-making?
Surrogate decision-making is the delegation by one
individual to another individual of some or all of his or her
rights to make decisions concerning his or her person or
property.
when might a surrogate decision-maker be needed?
When an individual is not able to manage part or all of
his or her aﬀairs, whether by reason of absence, age, incapacity, or physical or mental frailty, a surrogate decisionmaker might be appropriate.
what if an individual can still manage all of his or her
aﬀairs but wants to be prepared in case a time comes
when he or she is not able to do so?
It is possible, and often desirable, to arrange in advance
for a surrogate decision-maker who would be empowered
to act only if and when needed.
how does an individual arrange for a surrogate
decision-maker?
There are a number of arrangements available. In order
to decide which is best in a particular situation, an individual must ﬁrst determine what task the surrogate will
need to perform. Will there be many tasks to be handled?
Are there many or few assets? Do the assets require much
or little attention? Are the assets substantial or modest?
Are the individual’s aﬀairs complex or simple? After having determined what the surrogate might be called upon
to do, the next step is to choose an arrangement that will
best serve that purpose.
what arrangements can be made regarding bank
accounts?
Often the only diﬃculty a person with a disability experiences is paying bills and handling other ﬁnancial transactions. In such a case, the problem can easily be resolved

by arranging for the surrogate and the person with a disability to sign a power-of-attorney card that banks provide to customers. This permits the surrogate to make
withdrawals, deposits, and transfers and to sign checks.
In addition, arrangements can be made for checks to be
deposited by electronic fund transfer (direct deposit),
which will eliminate the need to have the checks picked
up, endorsed, and deposited. A feature that automatically
pays recurring bills can also be of great assistance in
reducing the duties of a surrogate.
Another option is for the person with a disability to
have a joint bank account with a surrogate decision-maker.
However, caution must be exercised in setting up the bank
account so that if the person with a disability dies, any
bank balance at death does not automatically become the
property of the surviving joint account-holder, unless that
is the intention of the person with a disability.
what are powers of attorney?
There are several ways a person can voluntarily delegate certain decisions to another person. Procedurally, the
least complicated of these is the power of attorney. It is a
ﬂexible means of delegating authority without incurring
court costs or excessively interfering with the independence of the individual with a disability. It is created by a
competent adult (known as the principal) executing an
appropriate document, and it may be revoked, if the person for whom the power of attorney is created is still competent, by giving written notice to the surrogate
decision-maker (known as the attorney-in-fact). Generally
speaking, everyone should execute a broad power of
attorney to protect him or herself in the event of incapacity, which can occur unexpectedly.
what is a durable power of attorney?
N.J.S.A. 46:2B-8.2(b) deﬁnes a “durable power of attorney” as a power of attorney that contains the words, “this
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power of attorney shall not be aﬀected by subsequent
disability or incapacity of the principal, or lapse of time,”
or “this power of attorney shall become eﬀective upon the
disability or incapacity of the principal,” or similar words
showing the intent of the principal to confer authority
upon the attorney-in-fact in the event of the subsequent
disability or incapacity of the principal. N.J.S.A. 46:2B8.2(c) states that unless otherwise deﬁned in the power
of attorney document, disability occurs when a principal
is unable to eﬀectively manage his or her property and
aﬀairs. This document could eliminate the need for an
onerous guardianship procedure.
It is wise to inquire of the companies or institutions
holding an individual’s assets whether the document will
be acceptable to them and what wording or power should
be included to make it acceptable. Some institutions may
require a “third party exculpation” clause holding them
harmless if they act in good-faith reliance on the document. Some may require speciﬁc provisions for when the
document will “spring” into use, for example, when the
principal is under a disability as certiﬁed by an appended
aﬃdavit of a treating physician.
Other requirements might be the speciﬁc listing of the
particular power the agent is to have (for example: access
to a safe deposit box); the signature of the surrogate to
be compared with future signatures for identiﬁcation;
compliance with the statutes for recording deeds if real
estate is to be transferred pursuant to the power; and an
attestation clause for witnesses to the eﬀect that the principal was competent to execute the instrument and
wanted to do so.
what are the disadvantages of powers of attorney?
A power of attorney can vest authority in a person who
may not be capable or trustworthy. There is no court oversight or protection for the individual with a disability when
the power of attorney is in eﬀect. There is no requirement
for a bond or an accounting or any other type of reporting. It is extremely important, therefore, to select someone who is responsible and capable in order to gain the
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many beneﬁts a power of attorney can oﬀer to someone
with a disability.
what is an advance directive?
An advance directive, sometimes called a living will, is
a document that plans for surrogate decision-making in
medical treatment. A properly executed advance directive
becomes eﬀective when the individual is incapacitated
and unable to make or express his or her own decisions
regarding medical treatment.
The New Jersey Advance Directives for Health Care
Act, N.J.S.A. 26:2H-53 et seq., recognizes three diﬀerent
forms of an advance directive.
• A proxy directive is used to allow the individual to designate another person of his or her choosing to make
medical treatment decisions, in the event that the individual becomes incapacitated.
• An instruction directive allows the individual to specify,
in advance, the kinds of medical treatment and procedures that he or she wishes to have administered or
withheld, in accordance with the individual’s own values and choices.
• A combination directive contains both a proxy designation and an instruction directive to guide surrogate
decision-making.
An advance directive does not become eﬀective until
the individual becomes incapacitated and unable to make
and express decisions regarding medical treatment.
An advance directive can be modiﬁed or revoked at
any time in writing, orally or by any action that indicates
the individual no longer wants the directive to be in eﬀect.
It must be signed and dated by, or at the direction of the
individual, in the presence of two adult witnesses who
shall attest that the individual is of sound mind and free
of duress and undue inﬂuence.
Alternatively, the advance directive shall be signed and
dated by, or at the direction of the individual and be
acknowledged by the individual before a notary public,
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attorney at law or other person authorized to administer
oaths. A designated healthcare representative shall not
act as witness to the execution of an advance directive.
In 2005, New Jersey enacted the Advance Directives
for Mental Health Care Act, N.J.S.A. 26:2H-102 to -125,
which is substantially similar to the provision for a living
will, except that it pertains to mental health treatment.
Templates in English and Spanish are available on the
websites for the Mental Health Association in New Jersey
(mhanj.org), and Disability Rights New Jersey (drnj.org).
what is a standby guardianship?
A standby guardianship is a document or court proceeding that designates a future guardian for the minor
children of a parent with a progressive, chronic condition
or fatal illness. The standby guardian is standing by to
immediately assume legal guardianship and provide for
the care of the children should the parent die or become
too debilitated to care for the children.
Standby guardianship is important to parents with
severe disabilities who have custody of their children
because it enables them to settle the future care and custody of their children before they become too ill to sign
documents or participate in court proceedings. They can
do this without giving up any of their parental rights or
custody of the children, since the standby guardianship
goes into eﬀect only if they become unable to care for the
children in the future.
The New Jersey Standby Guardianship Act, N.J.S.A.
3B:12-67 et seq., is limited to use by parents and custodians who are suﬀering from a progressive, chronic condition or fatal illness, and the appointment pertains to minor
children. However, occasionally when asked, the courts
will appoint a standby guardian for an adult with a disability even when the guardian is not seriously ill.
Pursuant to the New Jersey Standby Guardianship
Statute, a person may appoint a standby guardian in two
ways: (1) by court petition, or (2) by a written document,
called a designation.
When ﬁling a court petition, notice of the petition must

be provided to the other parent, if alive, and/or any other
legal custodian of the child. These parties have the right
to object to the proposed arrangement. Often the petition
is not contested, and the court will approve the standby
guardianship with only a routine hearing. If the matter is
disputed, a court hearing will be held to determine what
will serve the best interests of the children.
A designation is a document in which the custodial parent with a disability appoints the person of his or her
choice to be the standby guardian. No court petition is
ﬁled and no notice to the other parent is required at that
time. However, the signing of a designation is of limited
value. It can only be eﬀective for a temporary period (six
months maximum). Within that time, the standby
guardian must petition the court to have the appointment
continued. Even during the initial six months, a designation can be challenged in court.
what is a trust?
A trust is a legal document that allows a trustee to
manage assets for the beneﬁt of another. The trustee
manages the assets in the trust. One or more people can
be used, sometimes along with a trust company.
A speciﬁc type of trust, known as a “special needs trust,”
is designed to preserve eligibility for government beneﬁts.
The funds in a special needs trust are used to supplement
the government beneﬁts received by a person with a disability. The monies in a special needs trust cannot be utilized for food, clothing, and/or shelter expenses, or
eligibility for beneﬁts such as SSI and Medicaid will be jeopardized. It is strongly advised that any special needs trust
be prepared by an attorney well versed in this area of law.
There are three distinct types of special needs trusts.
Each kind of trust is described as follows:
1. A pay-back trust or a d4a trust requires that any
unused trust funds be paid back to Medicaid for services rendered to the beneﬁciary upon the beneﬁciary’s
death. Only a parent, grandparent, legal guardian, or a
court can establish this kind of trust for the beneﬁciary
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who must be under age 65 and have a disability. The
beneﬁciary of the trust cannot establish this type of
trust.
2. A third party trust is created by a family member or
other person to beneﬁt an individual with a disability.
There is no requirement to repay Medicaid, and there
is no age restriction, as compared with a payback trust.
3. A pooled trust is a trust in which a non-proﬁt agency
serves as trustee, and the assets of various beneﬁciaries are combined or “pooled” for purposes of investment. An advantage of a pooled trust is that the assets
are managed by an organization that is knowledgeable
about investments and the needs of persons with disabilities. A disadvantage is a pooled trust can be costly
for the beneﬁciary in terms of maintenance fees and
does not permit the beneﬁciary or his or her family
members to make any decisions regarding investment
or disbursement.
what is a conservatorship?
A conservatorship is a protective arrangement for
estate management that is most useful when there is a
need to ensure that the delegation of authority will be
honored, or when the estate is large or complex. The individual who designates a conservator, known as the “conservatee,” must be competent, but due to age, illness, or
physical inﬁrmity, unable to care for or manage his or her
own property or unable to ﬁnancially provide for him or
herself, or for his or her dependents. In New Jersey, a conservatorship cannot be imposed if the proposed conservatee objects to it. The individual or someone on his or
her behalf can apply to have a conservator appointed to
manage his or her property. Conservatees have more protection than individuals who delegate authority through
a power of attorney. Conservators must ﬁle informal
annual reports or accountings with both their conservatees and the court, and may also be required to ﬁle a bond
and render formal accountings. A conservator may terminate the arrangement at any time by application to the
court. N.J.S.A. 3B:13A-1 et seq.
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what is a representative payee?
The Social Security Administration will appoint a representative payee to receive and administer beneﬁts for
recipients who are unable to receive and manage the beneﬁts themselves due to mental or physical impairments.
20 C.F.R. §§ 404.2001(a) et seq. and 416.601(a) et seq.
Representative payees may be appointed with or without
the consent of the recipient, who may challenge the decision. Representative payees are required to use the beneﬁts in the recipient’s best interests, and they are
personally liable for misuse of the funds. However, there
is no reliable oversight of these arrangements.
what is a guardian?
A guardian is a person appointed by a court to make
ﬁnancial and/or personal decisions for a person proven to
be legally incapable of making his or her own decisions.
when is a guardian needed?
A guardian is needed when an individual lacks decision-making capacity as a result of a mental or physical
disability or alcohol or drug addiction. The person for
whom a guardian is appointed is called a ward.
what rights does a ward lose?
In a full or “plenary” guardianship, the ward loses the
right to manage any of his or her own aﬀairs independently. This includes the right to decide where to live, how
to spend money and use property, and the capacity to
appear in court or undergo medical treatment without the
approval of his or her guardian. An unmarried ward also
loses the right to marry. In practice, a ward with a signiﬁcant disability may be able to retain the ability to participate in decision making so that the ward will not
completely lose his or her independence. Of course, if the
ward lacks the ability to make decisions, arguably plenary
guardianship represents no loss at all but rather provides
a way to exercise key rights through a guardian.
An important alternative to full guardianship is called
“limited guardianship.” In a limited guardianship, the ward
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retains the right to make those decisions that he or she is
capable of making, while the guardian is limited to making
only those decisions for which the ward lacks decisionmaking capacity. This recognizes that a person can lack
decision-making capacity in some areas, but still retain
the ability to make certain decisions (such as where to
live). In a 1994 ruling, the New Jersey Supreme Court
authorized trial courts to consider this option and to
appoint limited guardians when appropriate. See, Matter
of M.R., 135 N.J. 155 (1994).
what happens if the ward regains the ability to
manage his or her own aﬀairs?
If an individual for whom a guardian has been
appointed wishes to regain the legal right to make his or
her own decisions, the individual must petition the court.
when is a guardian not needed?
Just because a person has a disability, it does not mean
that he or she needs a guardian. A guardian is not needed
for a person who has the mental capacity to understand
and make decisions for him or herself and communicate
these decisions to others. A guardian is not required for
someone who has a physical disability but who can manage his or her aﬀairs, and may not be needed for a person
who merely has a problem managing money or property.
Herbert Hinkle, Esq.
David Rostan, Esq., Cecelia Urban, Esq. (deceased),
Stuart H. Weiner, Esq. and Maya Weintraub, Esq.
(Prior Editions)
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transportation barriers
must public transit buses be accessible to persons with
disabilities?
Currently, the regulations implementing the Americans
with Disabilities Act adopted by the United States Department of Transportation require all new buses to be accessible. Since this requirement was adopted in 1991, and
buses have an expected life of 12 years, most, if not all,
public transit buses should now be accessible.
how does the americans with disabilities act aﬀect rail
transportation?
The ADA requires that:
1. All new rail vehicles ordered on or after August 26,
1990, must be accessible to persons with disabilities.
2. All new rail stations must be accessible and all alterations to existing stations must be accessible. When
alterations are made to a “primary function” area, an
accessible path to the altered area must also be made,
unless the added cost of doing so would be disproportionate to the overall cost of the alterations.
3. Existing “key” commuter rail and subway stations were
to be made accessible by July 26, 1993, unless an
extension was secured. About two-thirds of key station
retroﬁts were scheduled to be completed by this time.
Existing inter-city rail stations (Amtrak) needed to be
made accessible by July 26, 2010.
4. Existing rail systems must have one accessible car per
train.
what is “paratransit”?
Paratransit is a system of public transportation for use
by individuals where no bus or rail transportation exists
or where individuals cannot appropriately access bus or
rail transportation due, for example, to their disabilities.
The former is known as “paratransit for the general public”
while the latter is known as “complementary paratransit”
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“Paratransit for the general public” must provide services to passengers with disabilities that are equivalent to
services for other users.
Transit authorities may develop an eligibility process to
determine who can receive complimentary service. However, if a passenger is unable to use mass transit, either
because the system is not accessible or their disability
prevents them from using even the accessible system,
they must be found eligible. Complementary paratransit
must also meet the following criteria:
1. Fares must be comparable to mass transit fares (no
more than double);
2. Service must be available during the same times as the
mass transit system operates;
3. Service must be provided in the same geographic area
as the mass transit system;
4. There cannot be restrictions or priorities placed on trip
purposes;
5. There must be next-day service (that is, if you call for
service today, service must be provided any time
tomorrow); and
6. There cannot be constraints on the capacity of paratransit service (for example, waiting lists, excessive
waiting time or trip times).
must bus and rail operators oﬀer “complementary
paratransit”?
Bus and rail operators must oﬀer “complementary
paratransit” to passengers with disabilities who cannot
use mass transit.
how does the ada aﬀect private motor coach
transportation?
Large, privately owned, ﬁxed-route over-the-road bus
companies (that is, those that use Greyhound-style
buses) that acquire new buses must purchase or lease
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only vehicles accessible to people with disabilities. By
2006, half of the ﬂeet of a smaller company (those that
gross less than $5.3 million annually) should have been
accessible. By 2012, all of the ﬂeet must have been accessible. Until the ﬂeet was accessible, but no later than
2012, over-the-road bus operators could have required
48-hours advance notice in order to ensure that an accessible bus is available.
Smaller companies providing ﬁxed-route service were
required to begin purchasing only accessible equipment
in October 2001. Smaller companies must also provide
boarding assistance and transport wheelchairs and
scooters.
Charter bus operators do not need to purchase only
accessible buses, but since 2001 they must be able to provide accessible service if they are given 48-hours advance
notice.
does the ada cover airline and passenger vessel
transportation?
Airline transportation accessibility requirements are
under a separate statute, the Air Carrier Access Act, rather
than the ADA.
Passenger vessels are subject to ADA coverage. At the
end of 2013, the comment period was still open for the
Passenger Vessels Accessibility Guidelines proposed by
the United States Access Board.

are there any other federal laws mandating accessible
transportation?
Yes. The Architectural Barriers Act of 1968 requires that
anything constructed or renovated with federal ﬁnancial
assistance be accessible to people with disabilities. Section 504 of the Rehabilitation Act also requires that facilities and services receiving federal ﬁnancial assistance be
accessible.
who establishes federal standards for accessibility of
vehicles and facilities?
Under the ADA and the Architectural Barriers Act, the
Access Board establishes technical guidelines for the
accessibility of facilities and vehicles (that is, describing
in detail what an accessible facility or vehicle looks like).
These guidelines are then incorporated as regulatory standards by the Departments of Justice and Transportation.
James Weisman, Esq.
Robert C. Ashby, Esq.
(Prior Editions)

where can transportation-related complaints be
brought under the ada?
ADA complaints with respect to public bus and rail systems can be ﬁled with the Department of Transportation.
Complaints about motor coach companies or other private transportation companies should be ﬁled with the
Department of Justice. In addition, a lawsuit may be
brought in court to enforce ADA requirements. Complaints about accessibility of airline service under the Air
Carrier Access Act can be ﬁled with the Department of
Transportation.
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Vocational rehabilitation
what is the new jersey division of Vocational
rehabilitation services?
The New Jersey Division of Vocational Rehabilitation
Services (DVRS) is a state agency, established pursuant
to the Rehabilitation Act of 1973, as amended (24 U.S.C. §
701 et seq.), which provides services to enable persons
with disabilities to become or remain employed. A division
of the New Jersey Department of Labor and Workforce
Development, DVRS serves every county in the state
through its network of oﬃces.
who is eligible for services?
An individual must have a physical or mental impairment that results in a substantial impediment to employment, and must be able to beneﬁt from vocational
rehabilitation services in terms of an employment outcome. The individual must require such services to prepare for, enter, engage in, or retain gainful employment.
what kinds of services might be provided to eligible
persons?
1. Diagnostic evaluation to determine the extent of the
disability, the presence of any other conditions, and the
need for treatment. The client may choose his or her
own physician for these examinations.
2. Individual vocational counseling and guidance to help
select and work toward a suitable vocational objective.
Together the client and counselor will plan the steps
that lead to employment.
3. Job-seeking skills training and selective job placement
in a job commensurate with the client’s physical and
mental abilities. This may include supported employment.
4. Follow-up services over a minimum of three months to
ensure success. Job modiﬁcation consultation may also
be provided.
5. Post-employment services to enable a former client to
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keep his or her present job.
6. Other goods and services, when they are essential to
preparing the individual for employment.
who decides what type of program and services will
be provided?
The client and a counselor from the Division of Vocational Rehabilitation Services jointly work out an individualized plan for employment (IPE). The IPE contains a
speciﬁc vocational goal to work toward and sets forth
client and agency responsibilities and cost, if any.
what are the costs to eligible clients of dVrs?
Diagnostic evaluation, counseling and guidance, job
placement, on-the-job training, and supported employment are provided at no cost to the client, regardless of
the client’s ﬁnances.
The purchase of other goods and services, when necessary to accomplish the vocational goal of the eligible
consumer, are arranged for by the agency, and are provided subject to the client’s ﬁnancial eligibility. The ﬁnancial criteria of the Division of Vocational Rehabilitation
Services may be less restrictive than the criteria of other
agencies.
Wherever possible, the counselor is required to utilize
“similar beneﬁt,” that is, identical services or resources
available from other sources. For example, those seeking
training will also be required to apply for PELL and other
educational grants.
are dVrs clients assured that their conﬁdentiality will
be safeguarded?
Division of Vocational Rehabilitation Services’ records
are conﬁdential, and no information will be revealed without a signed release from the client.
how does an individual apply for dVrs services?
Contact the nearest Division of Vocational Rehabilitation Services oﬃce and ask for an application or an
appointment. To obtain the telephone number and the
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address of the DVRS oﬃce nearest to the potential client, call 609-292-5987 (voice), 609-292-2919 (TTY), 1-866-VR1STOP (toll free), or check the website at lwd.dol.state. nj.us and click on Vocational Rehabilitation.

Brian Fitzgibbons, MPA, CRC
Thomas G. Jennings and Alexander Kirk
(Prior Editions)
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workers’ Compensation
what is workers’ compensation?
Workers’ compensation is a system designed by the
New Jersey Legislature to pay beneﬁts to employees and
their dependents for work-related injuries, illnesses, or
death.
what medical beneﬁts does workers’ compensation
provide?
The injured worker’s employer or the employer’s insurance company must pay for all necessary and reasonable
medical treatment, prescriptions, and hospitalization services connected to the work related injury or illness. The
worker does not make any co-payments, nor are there any
deductibles.
are there guidelines to be followed in obtaining
medical care?
The employer has a legal right to designate the authorized treating physician. Only in situations where the
employer inappropriately refuses to provide medical
treatment, or in emergencies, may the injured worker
choose the treating physician. In such cases, the injured
worker should notify the employer as soon as possible
concerning the treatment. A letter from a physician,
preferably a specialist, must be oﬀered in support of the
need for treatment.
what other beneﬁts does workers’ compensation
provide?
An injured worker who is out of work for more than
seven days will be eligible to receive temporary total beneﬁts at a rate of 70 percent of his or her average weekly
wage, subject to a maximum of $843 per week in 2014.
These beneﬁts, which are tax free, are given as long as the
injured worker is unable to work and is under active medical care. If a worker is out of work for less than eight days,
the worker is not entitled to temporary total beneﬁts.
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how long can the worker receive these temporary total
beneﬁts?
Temporary total beneﬁts usually end when the injured
worker is released to return to work in light duty, or if he
or she has reached maximum medical improvement
(MMI). MMI is a term indicating additional treatment will
no longer improve the injured worker’s medical condition.
A worker who has reached MMI is not necessarily totally
cured of his or her injuries. Often, the worker is left with
partial permanent injuries, but still is able to work.
are beneﬁts available for a worker left with partial
permanent injuries?
Yes. When a job-related injury or illness results in a partial permanent disability, beneﬁts are based upon a percentage of certain “scheduled” or “non-scheduled” losses.
These beneﬁts are accrued and paid weekly once temporary disability ends.
what happens to a worker who has been too severely
injured to return to work in any capacity?
In such cases, the injured worker may be entitled to
receive permanent total disability beneﬁts. These weekly
beneﬁts, along with medical treatment, are provided initially for a period of 450 weeks. Then, if the injured worker
is able to show that he or she remains unable to work,
these beneﬁts continue beyond the initial 450-week
period. Wages earned after 450 weeks oﬀset the weekly
computation in proportion to the income at the time of
the injury. Permanent total disability is 70 percent of a
worker’s gross wages, including overtime, up to a maximum, in 2014, of $843 per week.
what criteria qualify an injured worker for permanent
total disability?
An injured worker can automatically qualify for permanent total disability when he or she has lost two major
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members or a combination of members of the body, such
as eyes, arms, hands, legs, or feet. However, permanent
total disability can also result from a combination of
injuries that make the worker unemployable.
are death beneﬁts available under workers’
compensation?
Yes. Dependents of a worker who dies of a workrelated injury or illness may be eligible to receive death
beneﬁts totaling 70 percent of the deceased worker’s
weekly wage, not to exceed a maximum beneﬁt amount—
$843 per week in 2014—established annually. The beneﬁt
amount is divided among the surviving dependents, as
determined by a judge after a hearing on the extent of
dependency.
what individuals would be considered dependents of
the deceased worker?
The following are considered dependents:
1. A surviving spouse and natural children who were a
part of decedent’s household at the time of death are
conclusively presumed to be dependents.
2. A surviving spouse and natural children who were not
a part of decedent’s household at the time of death,
and all other alleged dependents (parents, grandparents, grandchildren, brothers, sisters, etc.) must prove
actual dependency.
3. Children who are deemed to be dependents remain so
until the age of 18 years, or until age 23, if full-time students.
4. A child who has a physical or mental disability may be
eligible for further beneﬁts.

what if my employer does not have workers’
compensation insurance?
Workers’ compensation insurance is mandatory in New
Jersey. An employer must have workers’ compensation
insurance. If an employer does not have a workers’ compensation insurance policy eﬀective on the date of an
employee’s accident, the employee can make an application for beneﬁts with the Uninsured Employee Fund
(UEF), which provides temporary and medical beneﬁts to
an employee of an uninsured employer. The UEF can also
impose ﬁnes and penalties on an employer who does not
have workers’ compensation insurance. There are also
criminal charges that can be brought by the State of New
Jersey against an employer who fails to maintain workers’
compensation insurance.
does an injured worker have to be a united states
citizen or lawful permanent resident to be entitled to
workers’ compensation beneﬁts?
No. Beneﬁts under the New Jersey workers’ compensation law are not dependent on legal status. The New
Jersey workers’ compensation law simply requires that
the injured person prove that they were employed and
injured during the course of their employment.
John M. Pinho, Esq.
Craig Livingston, Esq. and Charles N. Miller, Esq.
(Prior Editions)

does workers’ compensation provide for funeral
expenses?
Yes. The employer or its insurance provider must pay
up to $3,500 in funeral expenses for a job-related death.
These funds are payable to whoever is liable for the
funeral bill, whether it is the estate or an individual.
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workplace
what laws protect the rights of persons with
disabilities in the workplace?
Federal laws that provide protection in the workplace
include the Americans with Disabilities Act (ADA) and the
Rehabilitation Act. In New Jersey, since the New Jersey
Law Against Discrimination (LAD) oﬀers greater protections as compared to federal laws, this section focuses on
the LAD.
what protections do persons with disabilities have in
the workplace?
There are two types of protections for individuals with
disabilities under the LAD: (1) the right to be free from
disability-based discrimination, and (2) the right to reasonable accommodation of the job and the workplace so
that the individual with a disability may eﬀectively apply
for the job, perform the essential functions of it, and enjoy
the same privileges and beneﬁts of the job that are
oﬀered to other employees.
what type of discrimination is prohibited?
The LAD prohibits discrimination in recruitment, hiring,
promotion, training, pay, fringe beneﬁts, leave, layoﬀ,
social activities, and other privileges of employment. It
restricts questions that can be asked about an applicant’s
disability before a job oﬀer is made, and it requires that
employers make reasonable accommodation to the
known physical and mental limitations of otherwise qualiﬁed individuals with disabilities, unless the accommodation would result in undue hardship to the employer.
An employer can neither refuse to hire nor ﬁre an
employee solely based on an individual’s disability so long
as the individual can perform the job’s essential functions
with or without reasonable accommodation. Also, an
employer cannot deny an employee with a disability an
assignment, transfer, or any other employment opportunity solely based on the employee’s disability. However,
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persons with disabilities are not entitled to a preference
over more qualiﬁed applicants or employees.
An employer is not permitted to ask a job applicant
about a disability or the nature or severity of a disability
unless it ﬁrst makes a job oﬀer to the applicant, and only
then if it makes medical inquiries of all persons oﬀered a
job. A job applicant may, however, be asked questions
before a job is oﬀered about his/her ability to perform
speciﬁc job functions or to describe or demonstrate how
she/he would perform speciﬁc functions which are essential to the job.
Employees with disabilities are not protected from
negative employment actions, and therefore can be disciplined or terminated based on absenteeism caused by
the disability. So long as an employee with a disability is
held to the same attendance standards as employees who
do not have disabilities, and the employee is not on a
leave protected by the Family and Medical Leave Act
(FMLA), an employee who is absent from work due to disability can be terminated from employment.
what are the essential functions of a job?
Essential functions of a job are duties central to the
performance of the job. This is generally determined by
reviewing the job description and the duties actually performed by all employees within the same job title.
what is reasonable accommodation?
Reasonable accommodation is a modiﬁcation or
adjustment to the work environment that will enable a
qualiﬁed applicant or employee with a disability to perform the essential functions of the job and to enjoy all of
the employment privileges available to other employees.
Reasonable accommodation varies depending on the
nature of the job and the disability as well as the makeup
of the employing company. Even within the same work
environment, reasonableness depends on the nature of
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the particular job. For example, a janitor may be expected,
as part of his job, to climb ladders in order to dust, replace
light bulbs, or wash windows. An employee who could not
climb ladders would be unable to perform the essential
functions of cleaning and maintenance. Therefore, it
would not be a reasonable accommodation for the
employer to eliminate such aspects of the job. However,
a secretarial employee who sits at a desk working on a
computer and answering telephones might occasionally
have to stand on a stepladder to obtain oﬃce supplies. In
that situation, climbing the stepladder would be a “marginal function” of the job, not an essential function; therefore, a reasonable accommodation might be to have
another employee climb the stepladder or to have the
supplies kept on a lower shelf where the employee with a
disability can reach them. At times, whether a reasonable
accommodation can be made for a particular job is relatively obvious. Providing an interpreter for a deaf
employee at a company sponsored awards dinner, purchasing an ergonomic chair for an employee with chronic
back pain, and creating a reserved parking space speciﬁcally for an employee who is a wheelchair user are often
apparent solutions to a need for reasonable accommodation. Other times, reasonable accommodation is determined through an “interactive process” between the
employer and the employee.
what is the “interactive process?”
The “interactive process” is a dialogue between the
employer and the employee concerning the nature of the
employee’s disability, the essential functions of the job,
and the possible accommodations needed to enable the
employee to perform the job.
The employee has the initial obligation to approach the
employer and request an accommodation. The employer
may require medical documentation from a physician who
supports the employee’s request and can require that the
employee submit to an examination by the employer’s
medical expert. The employer and employee then must
engage in a dialogue concerning what, if any, accommo-

dation is appropriate. It should be noted that “reasonable
accommodation” does not mean the “best” or “most reasonable” accommodation. If the employer oﬀers the
employee a reasonable accommodation the employee
does not have the right to require a more reasonable
accommodation. For example, if an employee with a medical condition that is negatively aﬀected by heat is working at a company with both air-conditioned and
non-air-conditioned facilities, the employee may have a
right to an air-conditioned environment as a reasonable
accommodation. However, the employer can choose to
air-condition the oﬃce the employee currently works in
or to move the employee to an air-conditioned facility. The
employer determines which reasonable accommodation
to provide.
All medical records and information obtained by an
employer must be kept conﬁdential and in medical ﬁles
that are separate from employee ﬁles available to managers, supervisors, and clerical employees. Except on a
need to know basis all medical information and ﬁles should
generally be kept conﬁdential by medical personnel.
what right does an employee with a disability have to
take leave from work?
Under the federal Family and Medical Leave Act
(FMLA), employers of 50 or more employees must allow
employees to take up to 12 weeks of unpaid leave per year
for their own personal illness. The law also allows the
unpaid leave for such employees to care for a parent,
spouse, or child with a serious health condition or is newly
born or adopted by the employee. The employer is
required during the unpaid leave to continue medical coverage of the employee.
how does an individual with a disability pursue a claim
against an employer who has denied the employee his
or her rights under the law?
If an individual with a disability believes he or she has
not been hired due to a disability, or believes he or she
has been terminated or denied some beneﬁt of employ-
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ment based upon his or her disability, the individual has a
right to ﬁle a claim under the Law Against Discrimination
(LAD).
The claim can be ﬁled in one of two ways: (1) the individual can ﬁle a claim with the New Jersey Division on
Civil Rights (DCR) within 180 days after the alleged negative employment action, or (2) the individual can ﬁle a
claim in the Superior Court of New Jersey within two
years of the alleged violation. Also, if an individual
believes he or she has been denied his or her rights under
the FMLA, a claim can be ﬁled in federal court.
is a lawyer needed to pursue these claims?
The DCR routinely handles claims from individuals who
do not have attorneys, and the staﬀ is accustomed to handling these claims. Also, an individual without a lawyer,
known as pro se, can ﬁle claims in both state and federal
court. However, an individual is generally better oﬀ in
court with representation by a lawyer.
Edward A. Kopelson, Esq. (ret.)
Nancy Oxfeld, Esq., Valerie A. Powers, Esq.
and Steven Weinstein, Esq.
(Prior Editions)
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Zoning
have local zoning ordinances posed problems for
persons with disabilities?
Local zoning ordinances specify what uses are permitted for each piece of land in the municipality and the size
and location of any buildings that can be constructed.
Local zoning ordinances can pose a problem if they prohibit physical modiﬁcations to housing that persons with
disabilities need to live in the community, or if they prohibit or restrict the operation of community residences for
persons with disabilities.
do the civil rights laws give persons with disabilities
the right to make physical modiﬁcations to housing
that are prohibited by local zoning ordinances?
The federal Fair Housing Amendments Act (FHAA), 42
U.S.C. § 3601 et seq., and the New Jersey Law Against Discrimination (NJLAD), N.J.S.A. 10:5-4.1, prohibit discrimination in housing on the basis of disability. These laws
apply to municipalities as well as to private persons. 42
U.S.C. § 3610(g)(2)(c); N.J.S.A. 10:5-12.5. It is unlawful for
a municipality to discriminate against persons with disabilities in the administration of its zoning ordinances.
Easter Seal Soc. of New Jersey, Inc. v. North Bergen, 798
F. Supp. 228 (D.N.J. 1992). Under the FHAA, it is also
unlawful discrimination for a municipality to refuse to
make reasonable accommodations in its rules or policies
that would be necessary to enable a person with a disability to obtain equal housing opportunities. The New
Jersey Division on Civil Rights has also issued regulations
under the disability discrimination provisions of the
NJLAD that prohibit refusal to make reasonable accommodation in rules or policies. N.J.A.C. 13:13.3.4(e).
Where an occupant (or prospective occupant) with a
disability seeks to make a physical modiﬁcation that he
or she needs, because of his or her disability, to live in a
dwelling, the municipality must amend the zoning ordinance or grant a variance to permit that modiﬁcation.

For example, if a person with a mobility impairment
needs to construct a ramp that would extend closer to the
property line than would be permitted by the local zoning
ordinance, the municipality must amend the zoning ordinance or must grant a variance to permit construction of
that ramp.
how can an individual with a disability enforce the
right to reasonable accommodations in local zoning
ordinances?
Ordinarily, an individual with a disability makes an
application under N.J.S.A. 40:55D-70 (part of the Municipal Land Use Law (“MLUL”) to a local zoning board of
adjustment for a variance from the local zoning ordinance.
The application process includes submission of background documentation, plans and drawings showing the
proposed modiﬁcations, identiﬁes the ordinance provisions from which the applicant seeks a variance, and
explains why the requested accommodation is necessary,
how it is related to the disability, and why it is reasonable,
that is, why it does not cause excessive harm to the neighbors or surroundings or the municipal zoning plan. The
applicant must give notice of the application to all of the
neighbors within 200 feet of the property. The zoning
board of adjustment will then hold a hearing and vote on
the application.
The zoning board of adjustment is permitted to deny
the variance only if it ﬁnds, as a matter of fact, that the
variance is not necessary or is unreasonable. The mere
fact that the municipality has never granted such a variance before, that the property will look diﬀerent from
nearby properties, that the requested variance is not itself
directly related to the disability, or that the variance will
have some impact on the neighbors unrelated to health
or safety, are not suﬃcient grounds to deny the variance.
A decision by the zoning board of adjustment to deny a
variance can be appealed to the Law Division of Superior
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Court or can be challenged in a lawsuit commenced in
federal court.
Applying for a variance to obtain reasonable accommodations ordinarily requires the assistance of a builder,
planner, architect, or civil engineer, and may also require
the assistance of an attorney.
what are community residences?
The term community residence refers generally to specialized housing that enables persons with mental or
physical disabilities to live in the community rather than
in an institution. Community residences provide food,
shelter, and personal guidance under supervision, as
needed, for persons with mental or developmental disabilities. They include group homes, halfway houses,
supervised apartments, family care homes, hostels, and
other similar facilities. N.J.S.A. 30:11B-2, N.J.A.C. 10:44A1.3, 10:39-1.2. Some forms of community residences are
licensed and regulated by the state; others are not.
Can municipal zoning ordinances restrict or bar
community residences?
No. The Fair Housing Amendments Act (FHAA) and
New Jersey’s Law Against Discrimination (NJLAD) prohibit discrimination by municipalities on the basis of disability. This includes ordinances and policies that
intentionally treat housing for persons with disabilities differently and less favorably than other housing. For example, municipal ordinances may not establish quotas on the
number of community residences in the municipality, and
may not mandate that community residences be separated by a minimum distance from other community residences, or from schools or daycare centers. Similarly, the
FHAA and NJLAD prohibit ordinances that require community residences for persons with disabilities to go
through a local approval process that is more burdensome
than what is required for other housing. AAMH v. Elizabeth, 876 F. Supp. 614 (D.N.J. 1994); ARC of New Jersey v.
New Jersey, 950 F. Supp. 637 (D.N.J. 1996).
The FHAA and NJLAD also prohibit ordinances that,
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even though facially neutral and not speciﬁcally intended
to restrict housing for persons with disabilities, have the
practical eﬀect of placing greater restrictions on housing
for persons with disabilities than housing for persons
without disabilities. For example, ordinances that set a
numerical limit on the number of unrelated persons who
can live in a single-family house are prohibited. Although
such an ordinance may not originally have been aimed at
persons with disabilities, it has the practical eﬀect of
excluding group homes and other congregate housing
that would be occupied by persons with disabilities. City
of Edmonds v. Oxford House, Inc., 514 U.S. 725 (1995).
In addition, under the FHAA and the regulations of the
New Jersey Division on Civil Rights, N.J.A.C. 13:13-3.4(e),
it is unlawful discrimination for a municipality to refuse to
make reasonable accommodations in rules or policies
aﬀecting community residences that would be necessary
to enable a person with a disability to obtain equal housing opportunities. Hovsons v. Brick, 89 F. 3d 1096 (3d Cir.
1996); U.S. v. Philadelphia, 838 F. Supp. 223 (E.D. Pa. 1993),
aﬀ’d, 30 F. 3d 1488 (3d Cir. 1994).
are there other limitations on local zoning ordinances
concerning community residences?
The MLUL was amended in 1997 to remove the authority from municipalities to impose certain types of zoning
regulations on community residences. Municipalities no
longer have the authority to place quotas on the total
number of persons who can live in licensed community
residences in the municipality or to require that licensed
community residences be some minimum distance apart.
Licensed community residences with up to 15 occupants
are now permitted uses in all single-family housing zones.
N.J.S.A. 40:55D-66.1 as amended by L.1997, c. 321, § 2.
These provisions are limited to certain types of licensed
community residences, including those for persons with
mental illness, for persons with developmental disabilities,
and for persons with head injuries (which also include residences for persons with Alzheimer’s disease). N.J.S.A.
40:55D-66.2.
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are there restrictions on the operation of community
residences other than local zoning ordinances?
Yes. The state has a complicated system of licensure
that covers some but not all types of community residences. Depending on the speciﬁc population served by
the community residence and the speciﬁc form of housing
and additional services that are provided, the operator
may need to satisfy the standards of, and obtain a license
from, the New Jersey Departments of Health, Human
Services, or Community Aﬀairs. Some of these standards
may themselves violate the Fair Housing Amendments
Act. Municipalities may not establish their own separate
licensure systems, except for residences classiﬁed as
rooming houses or boarding houses. N.J.S.A. 40:52-9 et
seq.
how can the prohibitions on discrimination on the
basis of disability in municipal zoning be enforced?
Anyone harmed by discrimination on the basis of disability in municipal zoning ordinances may bring a lawsuit
in state or federal court under the Fair Housing Amendments Act or New Jersey’s Law Against Discrimination
(NJLAD). A victim of discrimination may also complain to
the U.S. Department of Housing and Urban Development
(HUD). These cases are treated diﬀerently from other
claims of housing discrimination. HUD refers these cases
directly to the United States Department of Justice for
investigation and remedial action. A victim of discriminatory municipal zoning may not ﬁle a complaint with the
New Jersey Division on Civil Rights, which has no jurisdiction over claims that municipal zoning violates the NJLAD.
Such claims can only be brought in court. Challenges to
the MLUL may be ﬁled in the Superior Court, Law Division.
Kathryn Razin, Esq.
James W. Drake Jr., Esq., Stephen Eisdorfer, Esq.,
David Lazarus, Esq. and Susan R. Oxford, Esq.
(Prior Editions)
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appendix: resources
STATE AGENCIES
new jersey Commission for the
blind and Visually impaired
P.O. Box 47017
153 Halsey Street, 6th Floor
Newark, NJ 07101
Telephone: 877-685-8878:
973-648-3333
FAX: 973-648-3389
www.state.nj.us/humanservices/cbvi
new jersey Council on
developmental disabilities
P.O. Box 700
Trenton, NJ 08625-0700
Telephone (voice): 800-792-8858;
609-292-3745
TTY: 609-777-3238
FAX: 609-292-7114
www.njcdd.org
department of education, office of
special education programs
P.O. Box 500
Trenton, NJ 08625-0500
Telephone: 877-900-6960:
609-292-0147
FAX: 609-984-8422
http://www.state.nj.us/education/spe
cialed/
division on Civil rights
P.O. Box 090
Trenton, NJ 08625-0090
Telephone: 609-292-4605
TTY: 609-292-1785
FAX: 609-984-3812
www.nj.gov/oag/dcr/index.html
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division of the deaf and
hard of hearing
P.O. Box 074
Trenton, NJ 08625-0074
Telephone (Voice/TTY): 800-7928339
FAX: 609-588-2528
www.state.nj.us/humanservices/ddh
h/home/index.html

governor’s Council on alcoholism
and substance abuse
P.O. Box 345
Trenton, NJ 08625
Telephone: 609-777-0526
FAX: 609-777-0535
www.state.nj.us/treasury/gcada

division of developmental
disabilities
P.O. Box 726
Trenton, NJ 08625-0726
Telephone: 800-832-9173:
609-631-2200
FAX: 609-631-2217
www.state.nj.us/humanservices/ddd
/home/index.html

FEDERAL AGENCIES

division of disability services
P.O. Box 705
Trenton, NJ 08625-0705
Telephone: 888-285-3036
TTY: 609-631-4366
FAX: 609-631-4365
www.state.nj.us/humanservices/dds
division of mental health and
addiction services
P.O. Box 727
Trenton, NJ 08625-0727
Telephone: 800-382-6717:
609-777-0702
FAX: 609-341-2302
www.state.nj.us/humanservices/divis
ions/dmhas/
division of Vocational
rehabilitation services
P.O. Box 398
Trenton, NJ 08625-0398
Telephone (voice): 609-292-5987
TTY: 609-292-2919
FAX: 609-292-8347
www.wnjpin.state.nj.us

department of justice
Telephone (voice): 800-514-0301
TTY: 800-514-0383
www.ada.gov
equal employment opportunity
Commission
Telephone: 800-669-4000
TTY: 800-669-6820
www.eeoc.gov
federal Communications
Commission
Telephone (voice): 888-225-5322
TTY: 888-835-5322
www.fcc.gov/encyclopedia/telecom
munications-relayservices-trs
architectural and transportation
barriers Compliance board
Telephone (voice): 800-872-2253
TTY: 800-993-2822
www.access-board.gov
department of education, office of
special education and
rehabilitative services
Telephone: 800-872-5327:
202-401-2000
www2.ed.gov/about/offices/list/oser
s/index.html
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housing and urban development
fair housing office
Telephone: 800-496-4294:
212-542-7519
TTY: 212-264-0927
www.hud.gov/offices/fheo/aboutfhe
o/fhhubs.cfm

DISABILITY-SPECIFIC
RESOURCES

amyotrophiC lateral
sClerosis (als)
neuromuscular and als Center
of robert wood johnson
university hospital
125 Paterson Street, Suite 6100
New Brunswick, NJ 08901
Telephone: 732-235-7331
http://web.rwjms.rutgers.edu/nmals
web/

arthritis/fibromyalgia
aids/hiV
hyacinth aids foundation
317 George Street, Suite 203
New Brunswick, NJ 08901
Telephone: 800-433-0254:
732-246-0204
FAX: 732-246-4137
www.hyacinth.org
new jersey women
and aids network
4 North Broad Street, 4th Floor
Trenton, NJ 08608
Telephone: 800-747-1108:
609-695-1200
FAX: 609-695-1201
www.njwan.org

alZheimer’s disease
alzheimer’s association, greater
new jersey Chapter
400 Morris Avenue, Suite 251
Denville, NJ 07834
Telephone: 800-272-3900:
973-586-4300
www.ALZ.org

arthritis foundation—
new jersey Chapter
555 Route 1 South, Suite 320
Iselin, NJ 08830
Telephone: 888-467-3112:
732-283-4300
FAX: 732-283-4633
www.arthritis.org/new-jersey

autism/aspergers/asd
asperger syndrome education
network (aspen9 Aspen Circle
Edison, NJ 08820
Telephone: 732-321-0880
FAX: 732-744-1622
www.aspennj.org
autism family services
of new jersey
1 AAA Drive, Suite 203
Trenton, NJ 08691
Telephone: 877-237-4477
FAX: 609-392-5621
www.autismfamilyservicesnj.org

autism new jersey
500 Horizon Drive, Suite 530
Robbinsville, NJ 08691
Telephone: 800-4-AUTISM:
609-588-8200
FAX: 609-588-8858
www.autismnj.org
parents of autistic Children (poaC)
1989 Route 88 East
Brick, NJ 08724
Telephone: 732-785-1099
FAX: 732-785-1003
www.poac.net

blindness/Visual impairments
friends of the new jersey library
for the blind and handicapped
P.O. Box 434
Woodbridge NJ 07095-0434
Telephone: 609-895-1048
www.friendsnjlibraryfortheblind.org
national federation of the blind-nj
254 Spruce Street
Bloomfield, NJ 07003
Telephone: 973-743-0075
www.nfbnj.org
national federation of the blind,
parents of blind Children-nj
23 Alexander Ave.
Madison, NJ 07940
Telephone: 973-377-0976
www.blindchildren.org
new jersey Council of the blind
153 Franklin Corner Road
Lawrenceville, NJ 08648-2501
Telephone: 609-895-1048
FAX: 609-882-5416
www.njcounciloftheblind.org
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new jersey foundation
for the blind
230 Diamond Spring Road, Suite 100
Denville, NJ 07834
Telephone: 973-627-0055
FAX: 973-627-1622
www.njffb.org

ladacin network
(Formerly Cerebral Palsy of
Monmouth and Ocean Counties)
1703 Kneeley Blvd.
Wanamassa, NJ 07712
Telephone: 732-493-5900
FAX: 732-493-5980
www.ladacin.org

CanCer
ChroniC fatigue syndrome
american Cancer society—nj
2600 US Highway 1
North Brunswick, NJ 08908
Telephone: 800-227-2345:
732-297-8000
FAX: 732-297-9043
www.cancer.org

CardiaC/heart disease

new jersey Chronic fatigue
syndrome association, inc.
P.O. Box 477
Florham Park, NJ 07932
Help Desk: helpdesk@njcfsa.org
www.njcfsa.org

CognitiVe/intelleCtual
disabilities

american heart association
1 Union Street, Suite 301
Robbinsville, NJ 08691
Telephone: 800-242-8721:
609-208-0020
FAX: 609-208-2906
www.heart.org

the arC of new jersey
985 Livingston Avenue
North Brunswick, NJ 08902
Telephone: 732-246-2525
FAX: 732-214-1834
www.arcnj.org

Cerebral palsy

Crohn’s disease

Cerebral palsy league
61 Myrtle St./75 Rod Smith Place
Cranford, NJ 07016
Telephone: 908-709-1800
www.thecplinc.org
Cerebral Palsy of North Jersey
220 South Orange Ave., Suite 300
Livingston, NJ 07039
Telephone: 973-763-9900 ext. 1100
FAX: 973-763-9905
www.cpnj.org

Crohn’s and Colitis foundation of
america, new jersey Chapter
45 Wilson Avenue
Manalapan, NJ 07726
Telephone: 732-786-9960
FAX: 732-786-9964
www.ccfa.org
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Cross-disability
advancing opportunities
1005 Whitehead Road Extension,
Suite 1
Ewing, NJ 08638
Telephone (888-322-1918:
609-882-4182
TTY: 609-882-0620
FAX: 609-882-4054
www.advopps.org
alliance for the betterment of
Citizens with disabilities (abCd127 Route 206, Suite 18
Hamilton, NJ 08610
Telephone: 609-581-8375
FAX: 609-581-8512
www.abcdnj.org
Community access unlimited
80 West Grand Street
Elizabeth, NJ 07202
Telephone: 908-354-3040
TTY: 908-354-4629
FAX: 908-354-2665
www.caunj.org
Community options, inc.
16 Farber Road
Princeton, NJ 08540
Telephone: 609-951-9900
FAX: 609-951-9112
www.comop.org
easter seals new jersey
25 Kennedy Boulevard, Suite 600
East Brunswick, NJ 08816
Telephone: 732-257-6662
FAX: 732-257-7373
www.easterseals.com/nj
spectrum for living
210 Rivervale Road, Suite 3
River Vale, NJ 07675
Telephone: 866-367-7732:
201-358-8000
FAX: 201-358-8089
www.spectrumforliving.org
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CystiC fibrosis

diabetes

Cystic fibrosis foundation, greater
new jersey Chapter
1719 Route 10, Suite 229
Parsippany, NJ 07054
Telephone: 800-344-4823:
973-656-9200
www.cff.org

american diabetes association,
new jersey Chapter
Center Pointe II, Suite 103
1160 U.S. 22
Bridgewater, NJ 08807
Telephone: 888-DIABETES (342-2383);
732-469-7979
FAX: 908-722-4887
www.diabetes.org

deafness/hearing impairments
hearing loss association of
america, new jersey state
association
Telephone: 609-655-0090
www.hearingloss-nj.org
association of late-deafened
adults—garden state
www.alda-gs.org
new jersey association
of the deaf, inc.
www.deafnjad.org

deVelopmental disabilities
the boggs Center on
developmental disabilities
Department of Pediatrics
Rutgers Robert Wood Johnson
Medical School
Library Plaza
335 George Street, 3rd Floor
P.O. Box 2688
New Brunswick, NJ 08903-2688
Telephone: 732-235-9300
FAX: 732-235-9330
www.rwjms.rutgers.edu/boggscenter

down syndrome
bringing up down syndrome
(buds)
504 Centennial Boulevard, #1444
Voorhees, NJ 08043
Telephone: 856-985-5885
www.bringingupdownsyndrome.org
down syndrome association of
Central new jersey
180 Ewingville Road
Ewing, NJ 08638
Telephone: 866-DOWN SYN:
866-369-6796
www.dsacnj.org
down syndrome group of
northwest new jersey
P.O. Box 212
Washington, NJ 07882
Telephone: 908-689-7525, Ext. 320
www.dsgnwnj.org/default
.htm
Knowledge and information about
individuals with down syndrome
www.kiids.info

www.lpadistrict2.org

eating disorders
food addicts anonymous
Telephone: 732-244-4324
www.foodaddictsanonymous.org

epilepsy
epilepsy foundation of new jersey
1 AAA Drive, Suite 203
Trenton, NJ 08691
Telephone: 800-336-5843:
609-392-4900
FAX: 609-392-5621
www.efnj.com

head injury/traumatiC brain
injury (tbi)
brain injury alliance of new jersey
825 Georges Road, Second Floor
North Brunswick, NJ 08902
Telephone: 800-669-4323:
732-745-0200
FAX: 732-745-0211
www.bianj.org

huntington’s disease
huntington’s disease society of
america
P.O. Box 2103
Clifton, NJ 07015
Telephone: 888-HDSA-506
www.hdsanj.org

dwarfism
little people of america
Telephone: 888-LPA-2001
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learning disabilities
international dyslexia association,
new jersey branch
P.O. Box 32
Long Valley, NJ 07853
Telephone: 908-876-1179
www.njida.org
learning disabilities association
of america, new jersey Chapter
P.O. Box 6282
East Brunswick, NJ 08816
Telephone: 732-645-2738
www.ldanj.org

lupus
lupus foundation of america,
new jersey Chapter
P.O. Box 1184
150 Morris Avenue, Suite 102
Springfield, NJ 07081
Telephone: 800-322-5816:
973-379-3226
FAX: 973-379-1053
www.lupusnj.org

mental illness
mental health association
of new jersey
88 Pompton Avenue
Verona, NJ 07044
Telephone: 800-367-8850:
973-571-4100
FAX: 973-857-1777
www.mhanj.org
new jersey disaster mental health
helpline telephone: 877-294-help
(4357)
TTY: 877-294-4356
www.mhanj.org/nj-disaster-mentalhealth-helpline
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national alliance on mental illness
of new jersey
1562 Route 130
North Brunswick, NJ 08902
Telephone: 732-940-0991
FAX: 732-940-0355
www.naminj.org
new jersey mental health Cares
Telephone: 866-202-HELP (4357)
TTY: 877-294-HELP (4356)
www.njmentalhealthcares.org

multiple sClerosis
multiple sclerosis association of
america
706 Haddonfield Road
Cherry Hill, NJ 08002
Telephone: 800-532-7667:
856-488-4500
FAX: 856-661-9797
www.mymsaa.org
national multiple sclerosis society,
new jersey metro Chapter
Aspen Corporate Park 1
1480 U.S. Highway 9 North, Suite 301
Woodbridge, NJ 07095
Telephone: 800-344-4867:
732-660-1005
FAX: 732-855-6984
www.nationalmssociety.org/Chapters
/NJM

musCular dystrophy
muscular dystrophy association
25 East Spring Valley Avenue
Suite 210
Maywood, NJ 07607
Telephone: 800-572-1717:
201-843-4452
FAX: 201-843-2324
www.mda.org

parKinson’s disease
american parkinson disease
association—new jersey Chapter
P.O. Box 910
New Brunswick, NJ 08901
Telephone: 732-745-7520
FAX: 732-745-3114
www.njapda.org

polio
polio network of new jersey
P.O. Box 537
Martinsville, NJ 08836
Telephone: 201-845-6860
FAX: 908-236-9388
www.njpolio.org

respiratory disease
american lung association,
new jersey Chapter
1031 Route 22, Suite 203
Bridgewater, NJ 08807
Telephone: 908-685-8040
FAX: 908-685-8030
www.lung.org/associations/charters/
mid-atlantic

sCleroderma
scleroderma foundation,
delaware Valley Chapter
385 Kings Highway North
Cherry Hill, NJ 08034
Telephone: 866-675-5545:
856-779-7225
www.scleroderma.org
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sensory impairments

stroKe

adVoCaCy—general

everas Community services
(Formerly The New Jersey
Association of the Deaf-Blind, Inc.)
24-K World’s Fair Drive
Somerset, NJ 08873-1349
Telephone (Voice/TTY): 732-805-1912
FAX: 732-805-3088
www.everas.org

new jersey stroke
activity Center, inc.
725 Joralemon Street, Suite 191
Belleville, NJ 07109
Telephone: 973-450-4114
FAX: 973-450-0805
www.njsac.org

advocates for Children of
new jersey (aCnj)
35 Halsey Street, 2nd Floor
Newark, NJ 07102
Telephone: 973-643-3876
FAX: 973-643-9153
www.acnj.org

new jersey speech-languagehearing association
174 Nassau Street, Suite 337
Princeton, NJ 08542
Telephone: 888-906-5742
FAX: 888-729-3489
www.njsha.org

tourette syndrome
new jersey Center for
tourette syndrome
50 Division Street, Suite 205
Somerville, NJ 08876
Telephone: 908-575-7350
FAX: 908-575-8699
www.njcts.org

spina bifida
spina bifida resource network
(Formerly Spina Bifida Association84 Park Avenue, Suite G-106
Flemington, NJ 08822
Telephone: 908-782-7475
FAX: 908-782-6102
www.thesbrn.org

spinal Cord injury
Central jersey spinal Cord
association
19 Jefferson Avenue
New Brunswick, NJ 08903
Telephone: 732-220-0870
www.cjsca.net.
Christopher & dana reeve
paralysis resource Center
636 Morris Turnpike, Suite 3A
Short Hills, NJ 07078
Telephone: 800-539-7309
FAX: 973-467-9845
www.christopherreeve.org

tourette syndrome association
of new jersey, inc.
P.O. Box 116
Somerville, NJ 08876
Telephone: 732-972-4459
FAX: 908-575-8699
www.tsanj.org

ADVOCACY RESOURCES

association for special Children and
families
P.O. Box 494
Hewitt, NJ 07421
Telephone: 973-728-8744
FAX: 973-728-5919
Help Line: 973-728-0999
www.ascfamily.org
new jersey self-advocacy project
985 Livingston Avenue
North Brunswick, NJ 08902
Telephone: 732-246-2525, x22
FAX: 732-214-1834
www.arcnj.org
statewide parent advocacy
network (span)
35 Halsey Street, 4th Floor
Newark, NJ 07102
Telephone: 800-654-7726:
973-642-8100
FAX: 973-642-8080
www.spannj.org

adVoCaCy—assistiVe
teChnology
adVoCaCy—family support
richard west assistive technology
advocacy Center (ataC)
disability rights new jersey
210 S. Broad Street, 3rd Floor
Trenton, NJ 08608
Telephone: 800-922-7233:
609-292-9742
TTY: 609-633-7106
FAX: 609-777-0187
www.drnj.org/atac

family support Center of
new jersey
35 Beaverson Boulevard, Building 11
Brick, NJ 08723
Telephone: 732-262-8020
FAX: 732-262-4373
www.fscnj.org

63

D I S A B I L I T Y L AW : A L E G A L P R I M E R ( S I X T H E D I T I O N )

family resource network
1 AAA Drive, Suite 203
Trenton, NJ 08691
Telephone: 800-336-5843:
609-392-4900
FAX: 609-392-5621
www.familyresourcenetwork.org

adVoCaCy—future planning

disability rights new jersey
(Formerly New Jersey Protection
and Advocacy, Inc.)
210 South Broad Street, 3rd Floor
Trenton, NJ 08608
Telephone: 800-922-7233:
609-292-9742
TTY: 609-633-7106
FAX: 609-777-0187
www.drnj.org

planned lifetime assistance
network of new jersey (plan/nj)
P.O. Box 547
Somerville, NJ 08876-0547
Telephone: 908-575-8300
FAX: 908-927-9010
www.plannj.org

education law Center
60 Park Place, Suite 300
Newark, NJ 07102
Telephone: 973-624-1815
TTY: 973-624-4618
FAX: 973-624-7339
www.edlawcenter.org

adVoCaCy—legal
american Civil liberties union of
new jersey (aClu-nj)
P.O. Box 32159
Newark, NJ 07102
Telephone: 973-642-2084
www.aclu-nj.org
Community health law project
(Chlp185 Valley Street
South Orange, NJ 07079
Telephone: 973-275-1175
TTY: 973-275-1721
FAX: 973-275-5210
www.chlp.org
Community justice Center
310 West State Street, 3rd Floor
Trenton, NJ 08618
Telephone: 609-218-5120
FAX: 609-218-5126
www.nj-communityjusticecenter.org
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legal services of new jersey
100 Metroplex Drive, Suite 402
P.O. Box 1357
Edison, NJ 08818
Telephone: 888-576-5529;
732-572-9100
www.lsnjlaw.org

about the essex County bar association
The Essex County Bar Association is the professional association of the Essex County Bar founded in
1899. With 3,000 members, it is the largest county bar in New Jersey, and it is also the most diverse.
Since it’s inception, the ECBA has enthusiastically implemented programs and aggressively
embraced positions to meet the needs and concerns of the Essex County legal community and the
community-at-large.

about the new jersey state bar foundation
The New Jersey State Bar Foundation, founded in 1958, is the educational and philanthropic arm of
the New Jersey State Bar Association. The Foundation is committed to providing free legal
education programming for the public. Programs provided by the Foundation include seminars on
disability law and health issues; mock trial programs for students in grades K to 12; and training
sessions for teachers on the topics of conﬂict resolution, peer mediation and bullying prevention.
In addition, the Foundation produces a legal newspaper for kids, The Legal Eagle, and a tolerance
and diversity newsletter, Respect. Both are published three times a year. The Foundation also oﬀers
many publications including Law Points for Senior Citizens (Third Edition), Consumer’s Guide to
New Jersey Law, Legal Consequences of Substance Abuse, AIDS and the Law in New Jersey (Second
Edition), Domestic Violence: The Law and You (Third Edition), Students’ Rights Handbook,
cosponsored with ACLU-NJ, and Residential Construction and Renovation: A Legal Guide for
New Jersey Homeowners (Second Edition). Some publications are available in Spanish and all are
available in alternative formats for persons with visual impairments. For more information or copies
of program materials, visit the new Jersey State Bar Foundation online at njsbf,org, or call
1-800-FREE LAW.

new jersey state bar foundation
one Constitution square
new brunswick, nj 08901-1520
www.njsbf.org • 1-800 free law
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EMPLOYMENT DIVISION, DEPARTMENT OF HUMAN
RESOURCES OF OREGON, et al. v. SMITH et al.
Subsequent History: Rehearing denied by
Employment Div., Dep't of Human Resources v. Smith,
496 U.S. 913, 110 L. Ed. 2d 285, 110 S. Ct. 2605, 1990
U.S. LEXIS 2979, 58 U.S.L.W. 3770 (1990)
On remand at Smith v. Employment Div., 310 Ore. 376,
799 P.2d 148, 1990 Ore. LEXIS 326 (1990)
Prior History: [****1]
CERTIORARI
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TO

THE

Smith v. Employment Div., 307 Ore. 68, 763 P.2d 146,
1988 Ore. LEXIS 564 (1988)
Disposition: 307 Ore. 68, 763 P. 2d 146, reversed.

Case Summary

irrelevant to the employees' constitutional claim. The
United States Supreme Court held that the criminality of
peyote use was relevant, but remanded for a
determination of the applicability of the law to
sacramental peyote use. On remand, the Oregon
Supreme Court held that the statute prohibited religious
use and violated the Free Exercise Clause. The U.S.
Supreme Court reversed. The Free Exercise Clause
was inapplicable because the state law was not aimed
at promoting or restricting religious beliefs. Because the
employees' peyote use was prohibited and the
prohibition was constitutional, Oregon could deny
unemployment compensation.
Outcome
The judgment was reversed because the controlled
substance law was not aimed at promoting or restricting
religious beliefs and therefore did not violate the Free
Exercise Clause. Because the employees' peyote use
was prohibited and the prohibition was constitutional,
Oregon could deny unemployment compensation.

Syllabus
Procedural Posture
Petitioners, the Employment Division, Department of
Human Resources of Oregon and others, appealed the
judgment of the Supreme Court of Oregon, which ruled
that Or. Rev. Stat. § 475.992(4) (1987) violated the Free
Exercise Clause of U.S. Const. amend. I by prohibiting
the religious use of peyote.
Overview
Respondent employees were fired by a drug
rehabilitation organization after ingesting peyote for
sacramental purposes. The Employment Division
denied them unemployment compensation because
peyote use was criminal under Oregon law, making their
discharge work-related "misconduct." The Oregon Court
of Appeals reversed on U.S. Const. amend. I, Free
Exercise grounds. The Oregon Supreme Court affirmed,
but determined that the criminality of peyote use was

Respondents Smith and Black were fired by a private
drug rehabilitation organization because they ingested
peyote, a hallucinogenic drug, for sacramental purposes
at a ceremony of their Native American Church. Their
applications for unemployment compensation were
denied by the State of Oregon under a state law
disqualifying employees discharged for work-related
"misconduct." Holding that the denials violated
respondents' First Amendment free exercise rights, the
State Court of Appeals reversed. The State Supreme
Court affirmed, but this Court vacated the judgment and
remanded for a determination whether sacramental
peyote use is proscribed by the State's controlled
substance law, which makes it a felony to knowingly or
intentionally possess the drug.
Pending that
determination, the Court refused to decide whether such
use is protected by the Constitution. On remand, the
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494 U.S. 872, *872; 110 S. Ct. 1595, **1595; 108 L. Ed. 2d 876, ***876; 1990 U.S. LEXIS 2021, ****1
State Supreme Court held that sacramental peyote use
violated, and was not excepted from, the state-law
prohibition, but concluded that that prohibition was
invalid under the Free Exercise [****2] Clause.
Held: The Free Exercise Clause permits the State to
prohibit sacramental peyote use and thus to deny
unemployment benefits to persons discharged for such
use. Pp. 876-890.
(a) Although a State would be "prohibiting the free
exercise [of religion]" in violation of the Clause if it
sought to ban the performance of (or abstention from)
physical acts solely because of their religious
motivation, the Clause does not relieve an individual of
the obligation to comply with a law that incidentally
forbids (or requires) the performance of an act that his
religious belief requires (or forbids) if the law is not
specifically directed to religious practice and is
otherwise constitutional as applied to those who engage
in the specified act for nonreligious reasons. See, e. g.,
Reynolds v. United States, 98 U.S. 145, 166-167. The
only decisions in which this Court has held that the First
Amendment bars application of a neutral, generally
applicable law to religiously motivated action are
distinguished on the ground that they involved not the
Free Exercise Clause alone, but that Clause in
conjunction with other constitutional protections. See,
[****3] e. g., Cantwell v. Connecticut, 310 U.S. 296,
304-307; Wisconsin v. Yoder, 406 U.S. 205. Pp. 876882.
(b) Respondents' claim for a religious exemption from
the Oregon law cannot be evaluated under the
balancing test set forth in the line of cases following
Sherbert v. Verner, 374 U.S. 398, 402-403, whereby
governmental actions that substantially burden a
religious practice must be justified by a "compelling
governmental interest." That test was developed in a
context -- unemployment compensation eligibility rules -that lent itself to individualized governmental
assessment of the reasons for the relevant conduct.
The test is inapplicable to an across-the-board criminal
prohibition on a particular form of conduct. A holding to
the contrary would create an extraordinary right to
ignore generally applicable laws that are not supported
by "compelling governmental interest" on the basis of
religious belief. Nor could such a right be limited to
situations in which the conduct prohibited is "central" to
the individual's religion, since that would enmesh judges
in an impermissible [****4] inquiry into the centrality of
particular beliefs or practices to a faith. Cf. Hernandez
v. Commissioner, 490 U.S. 680, 699. Thus, although it

is constitutionally permissible to exempt sacramental
peyote use from the operation of drug laws, it is not
constitutionally required. Pp. 882-890.
Counsel: Dave Frohnmayer, Attorney General of
Oregon, argued the cause for petitioners. With him on
the briefs were James E. Mountain, Jr., Deputy Attorney
General, Virginia L. Linder, Solicitor General, and
Michael D. Reynolds, Assistant Solicitor General.
Craig J. Dorsay argued the cause and filed briefs for
respondents. *
Judges: Scalia, J., delivered the opinion of the Court, in
which Rehnquist, C. J., and White, Stevens, and
Kennedy, JJ., joined. [****5] O'Connor, J., filed an
opinion concurring in the judgment, in Parts I and II of
which Brennan, Marshall, and Blackmun, JJ., joined
without concurring in the judgment, post, p. 891.
Blackmun, J., filed a dissenting opinion, in which
Brennan and Marshall, JJ., joined, post, p. 907.
Opinion by: SCALIA

Opinion
[*874] [***882] [**1597]
the opinion of the Court.

JUSTICE SCALIA delivered

[1A] [2A]This case requires us to decide whether the
Free Exercise Clause of the First Amendment permits
the State of Oregon to include religiously inspired
peyote use within the reach of its general criminal
prohibition on use of that drug, and thus permits the
State to deny unemployment benefits to persons
dismissed from their jobs because of such religiously
inspired use.
I
Oregon law prohibits the knowing or intentional
possession of a "controlled substance" unless the
substance has been prescribed by a medical
practitioner. Ore. Rev. Stat. § 475.992(4) (1987). The

* Briefs

of amici curiae urging affirmance were filed for the
American Civil Liberties Union et al. by Steven R. Shapiro and
John A. Powell; for the American Jewish Congress by Amy
Adelson, Lois C. Waldman, and Marc D. Stern; for the
Association on American Indian Affairs et al. by Steven C.
Moore and Jack Trope; and for the Council on Religious
Freedom by Lee Boothby and Robert W. Nixon.
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law defines "controlled substance" as a drug classified
in Schedules I through V of the Federal Controlled
Substances Act, 21 U. S. C. §§ 811-812, as modified by
the State Board of Pharmacy. Ore. Rev. Stat. §
475.005(6) [****6] (1987). Persons who violate this
provision by possessing a controlled substance listed on
Schedule I are "guilty of a Class B felony." §
475.992(4)(a). As compiled by the State Board of
Pharmacy under its statutory authority, see § 475.035,
Schedule I contains the drug peyote, a hallucinogen
derived from the plant Lophophora williamsii Lemaire.
Ore. Admin. Rule 855-80-021(3)(s) (1988).
Respondents Alfred Smith and [***883] Galen Black
(hereinafter respondents) were fired from their jobs with
a private drug rehabilitation organization because they
ingested peyote for sacramental purposes at a
ceremony of the Native American Church, of which
[**1598] both are members.
When respondents
applied to petitioner Employment Division (hereinafter
petitioner) for unemployment compensation, they were
determined to be ineligible for benefits because they
had been discharged for work-related "misconduct." The
Oregon Court of Appeals reversed that determination,
holding that the denial of benefits violated respondents'
free exercise rights under the First Amendment.
[*875] On appeal to the Oregon Supreme Court,
petitioner argued that the denial of benefits was
permissible because [****7] respondents' consumption
of peyote was a crime under Oregon law. The Oregon
Supreme Court reasoned, however, that the criminality
of respondents' peyote use was irrelevant to resolution
of their constitutional claim -- since the purpose of the
"misconduct" provision under which respondents had
been disqualified was not to enforce the State's criminal
laws but to preserve the financial integrity of the
compensation fund, and since that purpose was
inadequate to justify the burden that disqualification
imposed on respondents' religious practice. Citing our
decisions in Sherbert v. Verner, 374 U.S. 398 (1963),
and Thomas v. Review Bd. of Indiana Employment
Security Div., 450 U.S. 707 (1981), the court concluded
that respondents were entitled to payment of
unemployment benefits. Smith v. Employment Div.,
Dept. of Human Resources, 301 Ore. 209, 217-219, 721
P. 2d 445, 449-450 (1986). We granted certiorari. 480
U.S. 916 (1987).
Before this Court in 1987, petitioner continued to
maintain that the illegality of respondents' peyote
consumption [****8] was relevant to their constitutional
claim. We agreed, concluding that "if a State has

prohibited through its criminal laws certain kinds of
religiously motivated conduct without violating the First
Amendment, it certainly follows that it may impose the
lesser burden of denying unemployment compensation
benefits to persons who engage in that conduct."
Employment Div., Dept. of Human Resources of Oregon
v. Smith, 485 U.S. 660, 670 (1988) (Smith I). We noted,
however, that the Oregon Supreme Court had not
decided whether respondents' sacramental use of
peyote was in fact proscribed by Oregon's controlled
substance law, and that this issue was a matter of
dispute between the parties. Being "uncertain about the
legality of the religious use of peyote in Oregon," we
determined that it would not be "appropriate for us to
decide whether the practice is protected by the Federal
Constitution." Id., at 673. Accordingly, we [*876]
vacated the judgment of the Oregon Supreme Court and
remanded for further proceedings. Id., at 674.
On remand, the Oregon Supreme Court held that
respondents' [****9] religiously inspired use of peyote
fell within the prohibition of the Oregon statute, which
"makes no exception for the sacramental use" of the
drug. 307 Ore. 68, 72-73, 763 P. 2d 146, 148 (1988). It
then considered whether that prohibition was valid
under the [***884] Free Exercise Clause, and
concluded that it was not.
The court therefore
reaffirmed its previous ruling that the State could not
deny unemployment benefits to respondents for having
engaged in that practice.
We again granted certiorari. 489 U.S. 1077 (1989).
II
Respondents' claim for relief rests on our decisions in
Sherbert v. Verner, supra, Thomas v. Review Bd. of
Indiana Employment Security Div., supra, and Hobbie v.
Unemployment Appeals Comm'n of Florida, 480 U.S.
136 (1987), in which we held that a State could not
condition the availability of unemployment insurance on
an individual's willingness to forgo conduct required by
his religion. As we observed in Smith I, however, the
conduct at issue in those cases was not prohibited by
law. [****10] We held that distinction to be critical, for
"if Oregon does prohibit the religious [**1599] use of
peyote, and if that prohibition is consistent with the
Federal Constitution, there is no federal right to engage
in that conduct in Oregon," and "the State is free to
withhold
unemployment
compensation
from
respondents for engaging in work-related misconduct,
despite its religious motivation." 485 U.S., at 672. Now
that the Oregon Supreme Court has confirmed that
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Oregon does prohibit the religious use of peyote, we
proceed to consider whether that prohibition is
permissible under the Free Exercise Clause.
A

[3][4]The Free Exercise Clause of the First
Amendment, which has been made applicable to the
States by incorporation into [*877] the Fourteenth
Amendment, see Cantwell v. Connecticut, 310 U.S. 296,
303 (1940), provides that "Congress shall make no law
respecting an establishment of religion, or prohibiting
the free exercise thereof . . . ." U. S. Const., Amdt. 1
(emphasis added). The free exercise of religion means,
first and foremost, the right to believe and profess
whatever religious doctrine one desires. Thus, [****11]
the First Amendment obviously excludes all
"governmental regulation of religious beliefs as such."
Sherbert v. Verner, supra, at 402. The government may
not compel affirmation of religious belief, see Torcaso v.
Watkins, 367 U.S. 488 (1961), punish the expression of
religious doctrines it believes to be false, United States
v. Ballard, 322 U.S. 78, 86-88 (1944), impose special
disabilities on the basis of religious views or religious
status, see McDaniel v. Paty, 435 U.S. 618 (1978);
Fowler v. Rhode Island, 345 U.S. 67, 69 (1953); cf.
Larson v. Valente, 456 U.S. 228, 245 (1982), or lend its
power to one or the other side in controversies over
religious authority or dogma, see Presbyterian Church in
U. S. v. Mary Elizabeth Blue Hull Memorial Presbyterian
Church, 393 U.S. 440, 445-452 (1969); Kedroff v. St.
Nicholas Cathedral, 344 U.S. 94, 95-119 (1952);
Serbian Eastern Orthodox Diocese v. Milivojevich, 426
U.S. 696, 708-725 (1976).

[****12] [5]But the "exercise of religion" [***885] often
involves not only belief and profession but the
performance of (or abstention from) physical acts:
assembling with others for a worship service,
participating in sacramental use of bread and wine,
proselytizing, abstaining from certain foods or certain
modes of transportation. It would be true, we think
(though no case of ours has involved the point), that a
State would be "prohibiting the free exercise [of
religion]" if it sought to ban such acts or abstentions only
when they are engaged in for religious reasons, or only
because of the religious belief that they display. It
would doubtless be unconstitutional, for example, to ban
the casting of "statues that are to be used [*878] for
worship purposes," or to prohibit bowing down before a
golden calf.

[6] [7A]Respondents in the present case, however,
seek to carry the meaning of "prohibiting the free
exercise [of religion]" one large step further. They
contend that their religious motivation for using peyote
places them beyond the reach of a criminal law that is
not specifically directed at their religious practice, and
that is concededly constitutional as applied to those who
use the drug [****13] for other reasons. They assert, in
other words, that "prohibiting the free exercise [of
religion]" includes requiring any individual to observe a
generally applicable law that requires (or forbids) the
performance of an act that his religious belief forbids (or
requires). As a textual matter, we do not think the
words must be given that meaning. It is no more
necessary to regard the collection of a general tax, for
example, as "prohibiting the free exercise [of religion]"
by those citizens who believe support of organized
government to be sinful, than it is to regard the same tax
as "abridging the freedom . . . of the press" of [**1600]
those publishing companies that must pay the tax as a
condition of staying in business. It is a permissible
reading of the text, in the one case as in the other, to
say that if prohibiting the exercise of religion (or
burdening the activity of printing) is not the object of the
tax but merely the incidental effect of a generally
applicable and otherwise valid provision, the First
Amendment has not been offended. Compare Citizen
Publishing Co. v. United States, 394 U.S. 131, 139
(1969) (upholding application [****14] of antitrust laws
to press), with Grosjean v. American Press Co., 297
U.S. 233, 250-251 (1936) (striking down license tax
applied only to newspapers with weekly circulation
above a specified level); see generally Minneapolis Star
& Tribune Co. v. Minnesota Comm'r of Revenue, 460
U.S. 575, 581 (1983).

[7B][8A]Our decisions reveal that the latter reading is
the correct one. We have never held that an individual's
religious beliefs [*879] excuse him from compliance
with an otherwise valid law prohibiting conduct that the
State is free to regulate. On the contrary, the record of
more than a century of our free exercise jurisprudence
contradicts that proposition. As described succinctly by
Justice Frankfurter in Minersville School Dist. Bd. of Ed.
v. Gobitis, 310 U.S. 586, 594-595 (1940):
"Conscientious scruples have not, in the course of the
long struggle for religious toleration, relieved the
individual from obedience to a general law not aimed at
the promotion or restriction of religious beliefs. The
mere possession of religious [***886] convictions
which contradict the relevant [****15] concerns of a
political society does not relieve the citizen from the
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discharge of political responsibilities (footnote omitted)."
We first had occasion to assert that principle in
Reynolds v. United States, 98 U.S. 145 (1879), where
we rejected the claim that criminal laws against
polygamy could not be constitutionally applied to those
whose religion commanded the practice. "Laws," we
said, "are made for the government of actions, and while
they cannot interfere with mere religious belief and
opinions, they may with practices. . . . Can a man
excuse his practices to the contrary because of his
religious belief? To permit this would be to make the
professed doctrines of religious belief superior to the law
of the land, and in effect to permit every citizen to
become a law unto himself." Id., at 166-167.
Subsequent decisions have consistently held that the
right of free exercise does not relieve an individual of
the obligation to comply with a "valid and neutral law of
general applicability on the ground that the law
proscribes (or prescribes) conduct that his religion
prescribes (or proscribes)." United States v. Lee, 455
U.S. 252, 263, n. 3 (1982) [****16] (Stevens, J.,
concurring in judgment); see Minersville School Dist.
Bd. of Ed. v. Gobitis, supra, at 595 (collecting cases). In
Prince v. Massachusetts, 321 U.S. 158 (1944), we held
that a mother could be prosecuted under the child labor
laws [*880] for using her children to dispense literature
in the streets, her religious motivation notwithstanding.
We found no constitutional infirmity in "excluding [these
children] from doing there what no other children may
do." Id., at 171. In Braunfeld v. Brown, 366 U.S. 599
(1961) (plurality opinion), we upheld Sunday-closing
laws against the claim that they burdened the religious
practices of persons whose religions compelled them to
refrain from work on other days. In Gillette v. United
States, 401 U.S. 437, 461 (1971), we sustained the
military Selective Service System against the claim that
it violated free exercise by conscripting persons who
opposed a particular war on religious grounds.
[**1601] Our most recent decision involving a neutral,
generally applicable [****17]
regulatory law that
compelled activity forbidden by an individual's religion
was United States v. Lee, 455 U.S., at 258-261. There,
an Amish employer, on behalf of himself and his
employees, sought exemption from collection and
payment of Social Security taxes on the ground that the
Amish faith prohibited participation in governmental
support programs. We rejected the claim that an
exemption was constitutionally required. There would
be no way, we observed, to distinguish the Amish
believer's objection to Social Security taxes from the
religious objections that others might have to the

collection or use of other taxes. "If, for example, a
religious adherent believes war is a sin, and if a certain
percentage of the federal budget can be identified as
devoted to war-related activities, such individuals would
have a similarly valid claim to be exempt from paying
that percentage of the income tax. The tax system
could not function if denominations were allowed
[***887] to challenge the tax system because tax
payments were spent in a manner that violates their
religious belief." Id., at 260. Cf.
Hernandez v.
Commissioner, 490 U.S. 680 (1989) [****18] (rejecting
free exercise challenge to payment of income taxes
alleged to make religious activities more difficult).
[*881] The only decisions in which we have held that
the First Amendment bars application of a neutral,
generally applicable law to religiously motivated action
have involved not the Free Exercise Clause alone, but
the Free Exercise Clause in conjunction with other
constitutional protections, such as freedom of speech
and of the press, see Cantwell v. Connecticut, 310 U.S.,
at 304-307 (invalidating a licensing system for religious
and charitable solicitations under which the
administrator had discretion to deny a license to any
cause he deemed nonreligious); Murdock v.
Pennsylvania, 319 U.S. 105 (1943) (invalidating a flat
tax on solicitation as applied to the dissemination of
religious ideas); Follett v. McCormick, 321 U.S. 573
(1944) (same), or the right of parents, acknowledged in
Pierce v. Society of Sisters, 268 U.S. 510 (1925), to
direct the education of their children, see Wisconsin v.
Yoder, 406 U.S. 205 (1972) [****19] (invalidating
compulsory school-attendance laws as applied to Amish
parents who refused on religious grounds to send their
children to school). 1 [*882] Some of our cases

1 Both

lines of cases have specifically adverted to the nonfree-exercise principle involved.
Cantwell, for example,
observed that "[t]he fundamental law declares the interest of
the United States that the free exercise of religion be not
prohibited and that freedom to communicate information and
opinion be not abridged." 310 U.S., at 307. Murdock said:
"We do not mean to say that religious groups and the press
are free from all financial burdens of government. . . . We
have here something quite different, for example, from a tax
on the income of one who engages in religious activities or a
tax on property used or employed in connection with those
activities. It is one thing to impose a tax on the income or
property of a preacher. It is quite another thing to exact a tax
from him for the privilege of delivering a sermon. . . . Those
who can deprive religious groups of their colporteurs can take
from them a part of the vital power of the press which has
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prohibiting compelled expression, decided exclusively
upon free speech grounds, have also involved freedom
of religion, cf. Wooley v. Maynard, 430 U.S. 705 (1977)
(invalidating compelled display of a license plate slogan
that offended individual religious beliefs); West Virginia
Bd. of Education v. Barnette, 319 U.S. 624 (1943)
(invalidating [**1602] compulsory flag salute statute
challenged by religious objectors). And it is easy to
envision a case in which a challenge on freedom of
association grounds would likewise be reinforced by
Free Exercise [***888] Clause concerns. Cf. Roberts
v. United States Jaycees, 468 U.S. 609, 622 (1984) ("An
individual's freedom to speak, to worship, and to petition
the government for the redress of grievances could not
be vigorously protected from interference by the State
[if] a correlative freedom to engage in group effort
toward those ends were not also guaranteed"). [****20]
[****21] [1B] [8B]The present case does not present
such a hybrid situation, but a free exercise claim
unconnected with any communicative activity or
parental right. Respondents urge us to hold, quite
simply, that when otherwise prohibitable conduct is
accompanied by religious convictions, not only the
convictions but the conduct itself must be free from
governmental regulation. We have never held that, and
decline to do so now. There being no contention that
Oregon's drug law represents an attempt to regulate
religious beliefs, the communication of religious beliefs,
or the raising of one's children in those beliefs, the rule
to which we have adhered ever since Reynolds plainly
controls. "Our cases do not at their farthest reach
support the proposition that a stance of conscientious
opposition relieves an objector from any colliding duty
fixed by a democratic government." Gillette v. United
States, supra, at 461.
B
[9A]Respondents argue that even though exemption
from generally applicable criminal laws need not
automatically be extended to religiously motivated
actors, at least the claim for a [*883] religious
survived from the Reformation." 319 U.S., at 112.
Yoder said that "the Court's holding in Pierce stands as a
charter of the rights of parents to direct the religious
upbringing of their children. And, when the interests of
parenthood are combined with a free exercise claim of the
nature revealed by this record, more than merely a
'reasonable relation to some purpose within the competency of
the State' is required to sustain the validity of the State's
requirement under the First Amendment." 406 U.S., at 233.

exemption
must
be
evaluated
under
the
balancing [****22] test set forth in Sherbert v. Verner,
374 U.S. 398 (1963).Under the Sherbert test,
governmental actions that substantially burden a
religious practice must be justified by a compelling
governmental interest. See id., at 402-403; see also
Hernandez v. Commissioner, 490 U.S., at 699. Applying
that test we have, on three occasions, invalidated state
unemployment compensation rules that conditioned the
availability of benefits upon an applicant's willingness to
work under conditions forbidden by his religion. See
Sherbert v. Verner, supra; Thomas v. Review Bd. of
Indiana Employment Security Div., 450 U.S. 707 (1981);
Hobbie v. Unemployment Appeals Comm'n of Florida,
480 U.S. 136 (1987). We have never invalidated any
governmental action on the basis of the Sherbert test
except the denial of unemployment compensation.
Although we have sometimes purported to apply the
Sherbert test in contexts other than that, we have
always found the test satisfied, see United States v.
Lee, 455 U.S. 252 (1982); [****23] Gillette v. United
States, 401 U.S. 437 (1971). In recent years we have
abstained from applying the Sherbert test (outside the
unemployment compensation field) at all. In Bowen v.
Roy, 476 U.S. 693 (1986), we declined to apply
Sherbert analysis to a federal statutory scheme that
required benefit applicants and recipients to provide
their Social Security numbers. The plaintiffs in that case
asserted that it would violate their religious beliefs to
obtain and provide [***889] a Social Security number
for their daughter. We held the statute's application to
the plaintiffs valid regardless of whether it was
necessary to effectuate a compelling interest. See 476
U.S., at 699-701. In Lyng v. Northwest Indian Cemetery
Protective Assn., 485 U.S. 439 (1988), we declined to
apply Sherbert analysis to the Government's logging
and road construction activities on lands used for
religious purposes by several Native American Tribes,
even though it was undisputed that the activities
[**1603] "could have devastating effects on traditional
Indian religious [****24] practices," 485 U.S., at 451.
[*884] In Goldman v. Weinberger, 475 U.S. 503
(1986), we rejected application of the Sherbert test to
military dress regulations that forbade the wearing of
yarmulkes. In O'Lone v. Estate of Shabazz, 482 U.S.
342 (1987), we sustained, without mentioning the
Sherbert test, a prison's refusal to excuse inmates from
work requirements to attend worship services.
Even if we were inclined to breathe into Sherbert some
life beyond the unemployment compensation field, we
would not apply it to require exemptions from a
generally applicable criminal law. The Sherbert test, it
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must be recalled, was developed in a context that lent
itself to individualized governmental assessment of the
reasons for the relevant conduct. As a plurality of the
Court noted in Roy, a distinctive feature of
unemployment compensation programs is that their
eligibility criteria invite consideration of the particular
circumstances behind an applicant's unemployment:
"The statutory conditions [in Sherbert and Thomas]
provided that a person was not eligible for [****25]
unemployment compensation benefits if, 'without good
cause,' he had quit work or refused available work. The
'good cause' standard created a mechanism for
individualized exemptions." Bowen v. Roy, supra, at 708
(opinion of Burger, C. J., joined by Powell and
Rehnquist, JJ.). See also Sherbert, supra, at 401, n. 4
(reading state unemployment compensation law as
allowing benefits for unemployment caused by at least
some "personal reasons"). As the plurality pointed out
in Roy, our decisions in the unemployment cases stand
for the proposition that where the State has in place a
system of individual exemptions, it may not refuse to
extend that system to cases of "religious hardship"
without compelling reason. Bowen v. Roy, supra, at
708.

[8C][9B]Whether or not the decisions are that limited,
they at least have nothing to do with an across-theboard criminal prohibition on a particular form of
conduct.
Although, as noted earlier, we have
sometimes used the Sherbert test to analyze free
exercise challenges to such laws, see United States v.
[*885] Lee, supra, at 257-260; [****26] Gillette v.
United States, supra, at 462, we have never applied the
test to invalidate one. We conclude today that the
sounder approach, and the approach in accord with the
vast majority of our precedents, is to hold the test
inapplicable to such challenges. The government's
ability to enforce generally applicable prohibitions of
socially [***890] harmful conduct, like its ability to carry
out other aspects of public policy, "cannot depend on
measuring the effects of a governmental action on a
religious objector's spiritual development." Lyng, supra,
at 451. To make an individual's obligation to obey such
a law contingent upon the law's coincidence with his
religious beliefs, except where the State's interest is
"compelling" -- permitting him, by virtue of his beliefs, "to
become a law unto himself," Reynolds v. United States,
98 U.S., at 167 -- contradicts both constitutional tradition
and common sense. 2

2 Justice

O'Connor seeks to distinguish Lyng v. Northwest

[****27]

[**1604]
[9C]The "compelling government interest"
requirement seems benign, because it is familiar from
other fields. But using it as the standard that must be
met before the government may accord different
treatment on the basis of race, see, e. g., [*886]
Palmore v. Sidoti, 466 U.S. 429, 432 (1984), or before
the government may regulate the content of speech,
see, e. g., Sable Communications of California v. FCC,
492 U.S. 115, 126 (1989), is not remotely comparable to
using it for the purpose asserted here. What it produces
in those other fields -- equality of treatment and an
unrestricted flow of contending speech -- are
constitutional norms; what it would produce here -- a
private right to ignore generally applicable laws -- is a
constitutional anomaly. 3
Indian Cemetery Protective Assn., 485 U.S. 439 (1988), and
Bowen v. Roy, 476 U.S. 693 (1986), on the ground that those
cases involved the government's conduct of "its own internal
affairs," which is different because, as Justice Douglas said in
Sherbert, "'the Free Exercise Clause is written in terms of
what the government cannot do to the individual, not in terms
of what the individual can exact from the government.'" Post,
at 900 (O'Connor, J., concurring in judgment), quoting
Sherbert v. Verner, 374 U.S. 398, 412 (1963) (Douglas, J.,
concurring). But since Justice Douglas voted with the majority
in Sherbert, that quote obviously envisioned that what "the
government cannot do to the individual" includes not just the
prohibition of an individual's freedom of action through criminal
laws but also the running of its programs (in Sherbert, state
unemployment compensation) in such fashion as to harm the
individual's religious interests. Moreover, it is hard to see any
reason in principle or practicality why the government should
have to tailor its health and safety laws to conform to the
diversity of religious belief, but should not have to tailor its
management of public lands, Lyng, supra, or its administration
of welfare programs, Roy, supra.
3

[9D]

Justice O'Connor suggests that "[t]here is nothing talismanic
about neutral laws of general applicability," and that all laws
burdening religious practices should be subject to compellinginterest
scrutiny
because
"the
First
Amendment
unequivocally makes freedom of religion, like freedom from
race discrimination and freedom of speech, a 'constitutional
nor[m],' not an 'anomaly.'" Post, at 901 (opinion concurring in
judgment). But this comparison with other fields supports,
rather than undermines, the conclusion we draw today. Just
as we subject to the most exacting scrutiny laws that make
classifications based on race, see Palmore v. Sidoti, 466 U.S.
429 (1984), or on the content of speech, see Sable
Communications of California v. FCC, 492 U.S. 115 (1989), so
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[****28]

[****30]

[***891] [9E][10]Nor is it possible to limit the impact of
respondents' proposal by requiring a "compelling state
interest" only when the conduct prohibited is "central" to
the individual's religion. Cf. Lyng v. Northwest Indian
Cemetery Protective Assn., 485 U.S., at 474-476
(Brennan, J., dissenting).
It is no [*887] more
appropriate for judges to determine the "centrality" of
religious beliefs before applying a "compelling interest"
test in the free exercise field, than it would be for them
to determine the "importance" of ideas before applying
the "compelling interest" test in the free speech field.
What principle of law or logic can be brought to bear to
contradict a believer's assertion that a particular act is
"central" to his personal faith? Judging the centrality of
different religious practices is akin to the unacceptable
"business of evaluating the relative merits of differing
religious claims." United States v. Lee, 455 U.S., at 263
n. 2 (Stevens, J., concurring). As we reaffirmed only
last Term, "[i]t is not within the judicial ken to question
the centrality of particular beliefs or practices to a faith,
[****29] or the validity of particular litigants'
interpretations of those creeds." Hernandez v.
Commissioner, 490 U.S., at 699. Repeatedly and in
many different contexts, we have warned that courts
must not presume to determine the place of a particular
belief in a religion or the plausibility of a religious claim.
See, e. g., Thomas v. Review Bd. of Indiana
Employment Security Div., 450 U.S., at 716;
Presbyterian Church in U. S. v. Mary Elizabeth
[**1605] Blue Hull Memorial Presbyterian Church, 393
U.S., at 450; Jones v. Wolf, 443 U.S. 595, 602-606
(1979); United States v. Ballard, 322 U.S. 78, 85-87
(1944). 4

[*888] [9G]If the "compelling interest" test is to be
applied at all, then, it [***892] must be applied across
the board, to all actions thought to be religiously
commanded. Moreover, if "compelling interest" really
means what it says (and watering it down here would
subvert its rigor in the other fields where it is applied),
many laws will not meet the test. Any society adopting
such a system would be courting anarchy, but that
danger increases in direct proportion to the society's
diversity of religious beliefs, and its determination to
coerce or suppress none of them. Precisely because

too we strictly scrutinize governmental classifications based on
religion, see McDaniel v. Paty, 435 U.S. 618 (1978); see also
Torcaso v. Watkins, 367 U.S. 488 (1961). But we have held
that race-neutral laws that have the effect of disproportionately
disadvantaging a particular racial group do not thereby
become subject to compelling-interest analysis under the
Equal Protection Clause, see Washington v. Davis, 426 U.S.
229 (1976) (police employment examination); and we have
held that generally applicable laws unconcerned with
regulating speech that have the effect of interfering with
speech do not thereby become subject to compelling-interest
analysis under the First Amendment, see Citizen Publishing
Co. v. United States, 394 U.S. 131, 139 (1969) (antitrust laws).
Our conclusion that generally applicable, religion-neutral laws
that have the effect of burdening a particular religious practice
need not be justified by a compelling governmental interest is
the only approach compatible with these precedents.

4

[9F]

While arguing that we should apply the compelling interest test
in this case, Justice O'Connor nonetheless agrees that "our
determination of the constitutionality of Oregon's general
criminal prohibition cannot, and should not, turn on the
centrality of the particular religious practice at issue," post, at
906-907 (opinion concurring in judgment). This means,
presumably, that compelling-interest scrutiny must be applied
to generally applicable laws that regulate or prohibit any
religiously motivated activity, no matter how unimportant to the
claimant's religion. Earlier in her opinion, however, Justice
O'Connor appears to contradict this, saying that the proper
approach is "to determine whether the burden on the specific
plaintiffs before us is constitutionally significant and whether
the particular criminal interest asserted by the State before us
is compelling." Post, at 899. "Constitutionally significant
burden" would seem to be "centrality" under another name. In
any case, dispensing with a "centrality" inquiry is utterly
unworkable. It would require, for example, the same degree of
"compelling state interest" to impede the practice of throwing
rice at church weddings as to impede the practice of getting
married in church. There is no way out of the difficulty that, if
general laws are to be subjected to a "religious practice"
exception, both the importance of the law at issue and the
centrality of the practice at issue must reasonably be
considered.
Nor is this difficulty avoided by Justice Blackmun's assertion
that "although . . . courts should refrain from delving into
questions whether, as a matter of religious doctrine, a
particular practice is 'central' to the religion, . . . I do not think
this means that the courts must turn a blind eye to the severe
impact of a State's restrictions on the adherents of a minority
religion." Post, at 919 (dissenting opinion).
As Justice
Blackmun's opinion proceeds to make clear, inquiry into
"severe impact" is no different from inquiry into centrality. He
has merely substituted for the question "How important is X to
the religious adherent?" the question "How great will be the
harm to the religious adherent if X is taken away?" There is no
material difference.
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"we are a cosmopolitan nation made up of people of
almost every conceivable religious preference,"
Braunfeld v. Brown, 366 U.S., at 606, and precisely
because we value and protect that religious divergence,
we cannot afford the luxury of deeming presumptively
invalid, as applied to the religious objector, every
regulation of conduct that does not protect an interest of
the highest order. The rule respondents favor would
open the prospect of constitutionally required religious
exemptions from civic obligations of almost every
conceivable kind -- ranging from [****31] [*889]
compulsory military service, see, e. g., Gillette v. United
States, 401 U.S. 437 (1971), to the payment of taxes,
see, e. g., United States v. Lee, supra; to health and
safety regulation such as manslaughter and child
neglect laws, see, e. g., Funkhouser v. State, 763 P. 2d
695 (Okla. Crim. App. 1988), compulsory vaccination
laws, see, e. g., Cude v. State, 237 Ark. 927, 377 S. W.
2d 816 (1964), drug laws, see, e. g., Olsen v. Drug
Enforcement Administration, 279 U. S. App. D. C. 1, 878
F. 2d 1458 (1989), and traffic laws, see Cox v. New
Hampshire, 312 U.S. 569 (1941); to social welfare
legislation such as minimum wage laws, see Tony and
Susan Alamo Foundation v. Secretary of Labor, 471
U.S. 290 (1985), child labor laws, see Prince v.
Massachusetts, 321 U.S. 158 (1944), animal cruelty
laws, see, e. g., Church of the Lukumi Babalu Aye Inc.
v. City of Hialeah, 723 F. Supp. 1467 (SD Fla.
1989), [****32] cf. State v. Massey, 229 N. C. 734, 51
S. E. 2d 179, appeal dism'd, 336 U.S. 942 (1949),
environmental protection laws, [**1606] see United
States v. Little, 638 F. Supp. 337 (Mont. 1986), and laws
providing for equality of opportunity for the races, see, e.
g., Bob Jones University v. United States, 461 U.S. 574,
603-604 (1983).The First Amendment's protection of
religious liberty does not require this. 5

5 Justice

O'Connor contends that the "parade of horribles" in
the text only "demonstrates . . . that courts have been quite
capable of . . . strik[ing] sensible balances between religious
liberty and competing state interests." Post, at 902 (opinion
concurring in judgment). But the cases we cite have struck
"sensible balances" only because they have all applied the
general laws, despite the claims for religious exemption. In
any event, Justice O'Connor mistakes the purpose of our
parade: it is not to suggest that courts would necessarily
permit harmful exemptions from these laws (though they
might), but to suggest that courts would constantly be in the
business of determining whether the "severe impact" of
various laws on religious practice (to use Justice Blackmun's
terminology, post, at 919) or the "constitutiona[l] significan[ce]"
of the "burden on the specific plaintiffs" (to use Justice
O'Connor's terminology, post, at 899) suffices to permit us to

[****33]
[*890] [***893]
[9H] [11]Values that are protected
against government interference through enshrinement
in the Bill of Rights are not thereby banished from the
political process. Just as a society that believes in the
negative protection accorded to the press by the First
Amendment is likely to enact laws that affirmatively
foster the dissemination of the printed word, so also a
society that believes in the negative protection accorded
to religious belief can be expected to be solicitous of
that value in its legislation as well. It is therefore not
surprising that a number of States have made an
exception to their drug laws for sacramental peyote use.
See, e. g., Ariz. Rev. Stat. Ann. §§ 13-3402(B)(1)-(3)
(1989); Colo. Rev. Stat. § 12-22-317(3) (1985); N. M.
Stat. Ann. § 30-31-6(D) (Supp. 1989). But to say that a
nondiscriminatory religious-practice exemption is
permitted, or even that it is desirable, is not to say that it
is constitutionally required, and that the appropriate
occasions for its creation can be discerned by the
courts. It may fairly be said that leaving accommodation
to the political process will place at a relative
disadvantage those religious practices that [****34] are
not widely engaged in; but that unavoidable
consequence of democratic government must be
preferred to a system in which each conscience is a law
unto itself or in which judges weigh the social
importance of all laws against the centrality of all
religious beliefs.
***
[1C] [2B]Because respondents' ingestion of peyote was
prohibited under Oregon law, and because that
prohibition is constitutional, Oregon may, consistent with
the Free Exercise Clause, deny respondents
unemployment compensation when their dismissal
results from use of the drug. The decision of the
Oregon Supreme Court is accordingly reversed.
It is so ordered.
Concur by: O'CONNOR

Concur

confer an exemption. It is a parade of horribles because it is
horrible to contemplate that federal judges will regularly
balance against the importance of general laws the
significance of religious practice.
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[*891] JUSTICE O'CONNOR, with whom JUSTICE
BRENNAN, JUSTICE MARSHALL, and JUSTICE
BLACKMUN join as to Parts I and II, concurring in the
judgment. *
Although I agree with the result the Court reaches in this
case, I cannot join its opinion. In my [****35] view,
today's holding dramatically departs from well-settled
First Amendment jurisprudence, appears unnecessary
to resolve the question presented, and is incompatible
with our Nation's fundamental commitment to individual
religious liberty.
I
At the outset, I note that I agree with the Court's implicit
determination [***894] that the constitutional [**1607]
question upon which we granted review -- whether the
Free Exercise Clause protects a person's religiously
motivated use of peyote from the reach of a State's
general criminal law prohibition -- is properly presented
in this case. As the Court recounts, respondents Alfred
Smith and Galen Black (hereinafter respondents) were
denied unemployment compensation benefits because
their sacramental use of peyote constituted work-related
"misconduct," not because they violated Oregon's
general criminal prohibition against possession of
peyote. We held, however, in Employment Div., Dept. of
Human Resources of Oregon v. Smith, 485 U.S. 660
(1988) (Smith I), that whether a State may, consistent
with federal law, deny unemployment compensation
benefits to persons for their religious use of peyote
depends [****36] on whether the State, as a matter of
state law, has criminalized the underlying conduct. See
id., at 670-672. The Oregon Supreme Court, on remand
from this Court, concluded that "the Oregon statute
against possession of controlled substances, which
include peyote, makes no exception for the sacramental
use of peyote." 307 Ore. 68, 72-73, 763 P. 2d 146, 148
(1988) (footnote omitted).
[*892] Respondents contend that, because the Oregon
Supreme Court declined to decide whether the Oregon
Constitution prohibits criminal prosecution for the
religious use of peyote, see id., at 73, n. 3, 763 P. 2d, at
148, n. 3, any ruling on the federal constitutional
question would be premature. Respondents are of
course correct that the Oregon Supreme Court may
eventually decide that the Oregon Constitution requires

* Although

Justice Brennan, Justice Marshall, and Justice
Blackmun join Parts I and II of this opinion, they do not concur
in the judgment.

the State to provide an exemption from its general
criminal prohibition for the religious use of peyote. Such
a decision would then reopen the question whether a
State
may
nevertheless
deny
unemployment
compensation benefits to claimants who are discharged
for engaging [****37] in such conduct. As the case
comes to us today, however, the Oregon Supreme
Court has plainly ruled that Oregon's prohibition against
possession of controlled substances does not contain
an exemption for the religious use of peyote. In light of
our decision in Smith I, which makes this finding a
"necessary predicate to a correct evaluation of
respondents' federal claim," 485 U.S., at 672, the
question presented and addressed is properly before
the Court.
II
The Court today extracts from our long history of free
exercise precedents the single categorical rule that "if
prohibiting the exercise of religion . . . is . . . merely the
incidental effect of a generally applicable and otherwise
valid provision, the First Amendment has not been
offended." Ante, at 878 (citations omitted). Indeed, the
Court holds that where the law is a generally applicable
criminal prohibition, our usual free exercise
jurisprudence does not even apply. Ante, at 884. To
reach this sweeping result, however, the Court must not
only give a strained reading of the First Amendment but
must also disregard our consistent application of free
exercise doctrine to cases involving [****38] generally
applicable regulations that burden religious conduct.
[*893] [***895] A
The Free Exercise Clause of the First Amendment
commands that "Congress shall make no law . . .
prohibiting the free exercise [of religion]." In Cantwell v.
Connecticut, 310 U.S. 296 (1940), we held that this
prohibition applies to the States by incorporation into the
Fourteenth Amendment and that it categorically forbids
government regulation of religious beliefs. Id., at 303.
As the Court recognizes, however, the "free exercise" of
religion often, if not invariably, requires the performance
of (or abstention from) certain acts. Ante, at 877; cf. 3 A
New English Dictionary on Historical Principles 401-402
(J. Murray ed. 1897) (defining "exercise" to include "[t]he
practice and performance of rites and ceremonies,
worship, [**1608] etc.; the right or permission to
celebrate the observances (of a religion)" and religious
observances such as acts of public and private worship,
preaching, and prophesying).
"[B]elief and action
cannot be neatly confined in logic-tight compartments."
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Wisconsin v. Yoder, 406 U.S. 205, 220 (1972). [****39]
Because the First Amendment does not distinguish
between religious belief and religious conduct, conduct
motivated by sincere religious belief, like the belief itself,
must be at least presumptively protected by the Free
Exercise Clause.
The Court today, however, interprets the Clause to
permit the government to prohibit, without justification,
conduct mandated by an individual's religious beliefs, so
long as that prohibition is generally applicable. Ante, at
878. But a law that prohibits certain conduct -- conduct
that happens to be an act of worship for someone -manifestly does prohibit that person's free exercise of
his religion. A person who is barred from engaging in
religiously motivated conduct is barred from freely
exercising his religion. Moreover, that person is barred
from freely exercising his religion regardless of whether
the law prohibits the conduct only when engaged in for
religious reasons, only by members of that religion, or
by all persons. It is difficult to deny that a law that
prohibits [*894] religiously motivated conduct, even if
the law is generally applicable, does not at least
implicate First Amendment concerns.
The Court responds that generally [****40] applicable
laws are "one large step" removed from laws aimed at
specific religious practices. Ibid. The First Amendment,
however, does not distinguish between laws that are
generally applicable and laws that target particular
religious practices. Indeed, few States would be so
naive as to enact a law directly prohibiting or burdening
a religious practice as such. Our free exercise cases
have all concerned generally applicable laws that had
the effect of significantly burdening a religious practice.
If the First Amendment is to have any vitality, it ought
not be construed to cover only the extreme and
hypothetical situation in which a State directly targets a
religious practice. As we have noted in a slightly
different context, "'[s]uch a test has no basis in
precedent and relegates a serious First Amendment
value to the barest level of minimum scrutiny that the
Equal Protection Clause already [***896] provides.'"
Hobbie v. Unemployment Appeals Comm'n of Florida,
480 U.S. 136, 141-142 (1987) (quoting Bowen v. Roy,
476 U.S. 693, 727 (1986) (O'Connor, J., concurring in
part and dissenting in part)).
To say [****41] that a person's right to free exercise has
been burdened, of course, does not mean that he has
an absolute right to engage in the conduct. Under our
established First Amendment jurisprudence, we have
recognized that the freedom to act, unlike the freedom

to believe, cannot be absolute. See, e. g., Cantwell,
supra, at 304; Reynolds v. United States, 98 U.S. 145,
161-167 (1879). Instead, we have respected both the
First Amendment's express textual mandate and the
governmental interest in regulation of conduct by
requiring the government to justify any substantial
burden on religiously motivated conduct by a compelling
state interest and by means narrowly tailored to achieve
that interest. See Hernandez v. Commissioner, 490
U.S. 680, 699 [*895] (1989); Hobbie, supra, at 141;
United States v. Lee, 455 U.S. 252, 257-258 (1982);
Thomas v. Review Bd. of Indiana Employment Security
Div., 450 U.S. 707, 718 (1981); McDaniel v. Paty, 435
U.S. 618, 626-629 (1978) [****42] (plurality opinion);
Yoder, supra, at 215; Gillette v. United States, 401 U.S.
437, 462 (1971); Sherbert v. Verner, 374 U.S. 398, 403
(1963); see also [**1609] Bowen v. Roy, supra, at 732
(opinion concurring in part and dissenting in part); West
Virginia State Bd. of Ed. v. Barnette, 319 U.S. 624, 639
(1943). The compelling interest test effectuates the First
Amendment's command that religious liberty is an
independent liberty, that it occupies a preferred position,
and that the Court will not permit encroachments upon
this liberty, whether direct or indirect, unless required by
clear and compelling governmental interests "of the
highest order," Yoder, supra, at 215. "Only an especially
important governmental interest pursued by narrowly
tailored means can justify exacting a sacrifice of First
Amendment freedoms as the price for an equal share of
the rights, benefits, and privileges enjoyed by other
citizens."
Roy,
supra,
at
728
(opinion
concurring [****43] in part and dissenting in part).
The Court attempts to support its narrow reading of the
Clause by claiming that "[w]e have never held that an
individual's religious beliefs excuse him from compliance
with an otherwise valid law prohibiting conduct that the
State is free to regulate." Ante, at 878-879. But as the
Court later notes, as it must, in cases such as Cantwell
and Yoder we have in fact interpreted the Free Exercise
Clause to forbid application of a generally applicable
prohibition to religiously motivated conduct.
See
Cantwell, supra, at 304-307; Yoder, 406 U.S., at 214234. Indeed, in Yoder we expressely rejected the
interpretation the Court now adopts:
[***897] "[O]ur decisions have rejected the idea
that religiously grounded conduct is always outside
the protection of the Free Exercise Clause. It is
true that activities of individuals, even when
religiously based, are often subject [*896] to
regulation by the States in the exercise of their
undoubted power to promote the health, safety, and
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general welfare, or the Federal Government in the
exercise of its delegated powers. But to [****44]
agree that religiously grounded conduct must often
be subject to the broad police power of the State is
not to deny that there are areas of conduct
protected by the Free Exercise Clause of the First
Amendment and thus beyond the power of the
State to control, even under regulations of general
applicability. . . .
". . . A regulation neutral on its face may, in its
application, nonetheless offend the constitutional
requirement for government neutrality if it unduly
burdens the free exercise of religion." Id., at 219220 (emphasis added; citations omitted).
The Court endeavors to escape from our decisions in
Cantwell and Yoder by labeling them "hybrid" decisions,
ante, at 892, but there is no denying that both cases
expressly relied on the Free Exercise Clause, see
Cantwell, 310 U.S., at 303-307; Yoder, supra, at 219229, and that we have consistently regarded those
cases as part of the mainstream of our free exercise
jurisprudence. Moreover, in each of the other cases
cited by the Court to support its categorical rule, ante, at
879-880,
we
rejected
the
particular
constitutional [****45] claims before us only after
carefully weighing the competing interests. See Prince
v. Massachusetts, 321 U.S. 158, 168-170 (1944) (state
interest in regulating children's activities justifies denial
of religious exemption from child labor laws); Braunfeld
v. Brown, 366 U.S. 599, 608-609 (1961) (plurality
opinion) (state interest in uniform day of rest justifies
denial of religious exemption from Sunday closing law);
Gillette, supra, at 462 (state interest in military affairs
justifies denial of religious exemption from conscription
laws); Lee, supra, at 258-259 (state interest in
comprehensive Social Security system justifies denial of
religious exemption from mandatory participation
requirement).
That we rejected the free exercise
[*897] claims in those cases hardly [**1610] calls into
question the applicability of First Amendment doctrine in
the first place. Indeed, it is surely unusual to judge the
vitality of a constitutional doctrine by looking to the winloss record of the plaintiffs who happen to come before
us.
B
Respondents, of course, [****46] do not contend that
their conduct is automatically immune from all
governmental regulation simply because it is motivated
by their sincere religious beliefs. The Court's rejection

of that argument, ante, at 882, might therefore be
regarded as merely harmless dictum.
Rather,
respondents invoke our traditional [***898] compelling
interest test to argue that the Free Exercise Clause
requires the State to grant them a limited exemption
from its general criminal prohibition against the
possession of peyote. The Court today, however, denies
them even the opportunity to make that argument,
concluding that "the sounder approach, and the
approach in accord with the vast majority of our
precedents, is to hold the [compelling interest] test
inapplicable to" challenges to general criminal
prohibitions. Ante, at 885.
In my view, however, the essence of a free exercise
claim is relief from a burden imposed by government on
religious practices or beliefs, whether the burden is
imposed directly through laws that prohibit or compel
specific religious practices, or indirectly through laws
that, in effect, make abandonment of one's own religion
or conformity to the religious beliefs of [****47] others
the price of an equal place in the civil community. As
we explained in Thomas:
"Where the state conditions receipt of an important
benefit upon conduct proscribed by a religious faith,
or where it denies such a benefit because of
conduct mandated by religious belief, thereby
putting substantial pressure on an adherent to
modify his behavior and to violate his beliefs, a
burden upon religion exists." 450 U.S., at 717-718.
[*898] See also Frazee v. Illinois Dept. of Employment
Security, 489 U.S. 829, 832 (1989); Hobbie, 480 U.S., at
141. A State that makes criminal an individual's
religiously motivated conduct burdens that individual's
free exercise of religion in the severest manner
possible, for it "results in the choice to the individual of
either abandoning his religious principle or facing
criminal prosecution." Braunfeld, supra, at 605. I would
have thought it beyond argument that such laws
implicate free exercise concerns.
Indeed, we have never distinguished between cases in
which a State conditions receipt of a benefit on conduct
prohibited [****48] by religious beliefs and cases in
which a State affirmatively prohibits such conduct. The
Sherbert compelling interest test applies in both kinds of
cases. See, e. g., Lee, 455 U.S., at 257-260 (applying
Sherbert to uphold Social Security tax liability); Gillette,
401 U.S., at 462 (applying Sherbert to uphold military
conscription requirement); Yoder, 406 U.S., at 215-234
(applying Sherbert to strike down criminal convictions
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for violation of compulsory school attendance law). As I
noted in Bowen v. Roy:
"The fact that the underlying dispute involves an
award of benefits rather than an exaction of
penalties does not grant the Government license to
apply a different version of the Constitution. . . .
". . . The fact that appellees seek exemption from a
precondition that the Government attaches to an
award of benefits does not, therefore, generate a
meaningful distinction between this case and one
where appellees seek an exemption from the
Government's imposition of penalties upon them."
[***899]
476 U.S., at 731-732 (opinion
concurring [****49] in part and dissenting in part).
[**1611] See also Hobbie, supra, at 141-142; Sherbert,
374 U.S., at 404. I would reaffirm that principle today: A
neutral criminal law prohibiting conduct that a State may
legitimately regulate is, if anything, more burdensome
than a neutral civil [*899] statute placing legitimate
conditions on the award of a state benefit.
Legislatures, of course, have always been "left free to
reach actions which were in violation of social duties or
subversive of good order." Reynolds, 98 U.S., at 164;
see also Yoder, supra, at 219-220; Braunfeld, 366 U.S.,
at 603-604. Yet because of the close relationship
between conduct and religious belief, "[i]n every case
the power to regulate must be so exercised as not, in
attaining a permissible end, unduly to infringe the
protected freedom." Cantwell, 310 U.S., at 304. Once it
has been shown that a government regulation or
criminal prohibition burdens the free exercise of religion,
we have consistently asked the government [****50] to
demonstrate that unbending application of its regulation
to the religious objector "is essential to accomplish an
overriding governmental interest," Lee, supra, at 257258, or represents "the least restrictive means of
achieving some compelling state interest," Thomas,
supra, at 718. See, e. g., Braunfeld, supra, at 607;
Sherbert, supra, at 406; Yoder, supra, at 214-215; Roy,
476 U.S., at 728-732 (opinion concurring in part and
dissenting in part). To me, the sounder approach -- the
approach more consistent with our role as judges to
decide each case on its individual merits -- is to apply
this test in each case to determine whether the burden
on the specific plaintiffs before us is constitutionally
significant and whether the particular criminal interest
asserted by the State before us is compelling. Even if,
as an empirical matter, a government's criminal laws
might usually serve a compelling interest in health,
safety, or public order, the First Amendment at least

requires a case-by-case determination [****51] of the
question, sensitive to the facts of each particular claim.
Cf. McDaniel, 435 U.S., at 628, n. 8 (plurality opinion)
(noting application of Sherbert to general criminal
prohibitions and the "delicate balancing required by our
decisions in" Sherbert and Yoder). Given the range of
conduct that a State might legitimately make [*900]
criminal, we cannot assume, merely because a law
carries criminal sanctions and is generally applicable,
that the First Amendment never requires the State to
grant a limited exemption for religiously motivated
conduct.
Moreover, we have not "rejected" or "declined to apply"
the compelling interest test in our recent cases. Ante, at
883-884. Recent cases have instead affirmed that test
as a fundamental part of our First Amendment doctrine.
See, e. g., Hernandez, 490 U.S., at 699; [***900]
Hobbie, supra, at 141-142 (rejecting Chief Justice
Burger's suggestion in Roy, supra, at 707-708, that free
exercise claims be assessed under a less rigorous
"reasonable means" standard). The cases cited by the
Court [****52] signal no retreat from our consistent
adherence to the compelling interest test. In both Bowen
v. Roy, supra, and Lyng v. Northwest Indian Cemetery
Protective Assn., 485 U.S. 439 (1988), for example, we
expressly distinguished Sherbert on the ground that the
First Amendment does not "require the Government
itself to behave in ways that the individual believes will
further his or her spiritual development . . . . The Free
Exercise Clause simply cannot be understood to require
the Government to conduct its own internal affairs in
ways that comport with the religious beliefs of particular
citizens." Roy, supra, at 699; see Lyng, supra, at 449.
This distinction makes sense because "the Free
Exercise Clause is written in [**1612] terms of what the
government cannot do to the individual, not in terms of
what the individual can exact from the government."
Sherbert, supra, at 412 (Douglas, J., concurring).
Because the case sub judice, like the other cases in
which we have applied Sherbert, plainly falls
into [****53] the former category, I would apply those
established precedents to the facts of this case.
Similarly, the other cases cited by the Court for the
proposition that we have rejected application of the
Sherbert test outside the unemployment compensation
field, ante, at 884, are distinguishable because they
arose in the narrow, specialized contexts in which we
have not traditionally required [*901] the government
to justify a burden on religious conduct by articulating a
compelling interest. See Goldman v. Weinberger, 475
U.S. 503, 507 (1986) ("Our review of military regulations
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challenged on First Amendment grounds is far more
deferential than constitutional review of similar laws or
regulations designed for civilian society"); O'Lone v.
Estate of Shabazz, 482 U.S. 342, 349 (1987) ("[P]rison
regulations alleged to infringe constitutional rights are
judged under a 'reasonableness' test less restrictive
than that ordinarily applied to alleged infringements of
fundamental constitutional rights") (citation omitted).
That we did not apply the compelling interest test in
these cases says nothing about whether [****54] the
test should continue to apply in paradigm free exercise
cases such as the one presented here.
The Court today gives no convincing reason to depart
from settled First Amendment jurisprudence. There is
nothing talismanic about neutral laws of general
applicability or general criminal prohibitions, for laws
neutral toward religion can coerce a person to violate
his religious conscience or intrude upon his religious
duties just as effectively as laws aimed at religion.
Although the Court suggests that the compelling interest
test, as applied to generally applicable laws, would
result in a "constitutional anomaly," ante, at 886, the
First Amendment unequivocally makes freedom of
religion, like freedom [***901] from race discrimination
and freedom of speech, a "constitutional nor[m]," not an
"anomaly." Ibid. Nor would application of our established
free exercise doctrine to this case necessarily be
incompatible with our equal protection cases. Cf.
Rogers v. Lodge, 458 U.S. 613, 618 (1982) (raceneutral law that "'bears more heavily on one race than
another'" may violate equal protection) (citation omitted);
Castaneda v. Partida, 430 U.S. 482, 492-495 (1977)
[****55] (grand jury selection). We have in any event
recognized that the Free Exercise Clause protects
values distinct from those protected by the Equal
Protection Clause. See Hobbie, 480 U.S., at 141-142.
As the language of the [*902] Clause itself makes
clear, an individual's free exercise of religion is a
preferred constitutional activity. See, e. g., McConnell,
Accommodation of Religion, 1985 S. Ct. Rev. 1, 9
("[T]he text of the First Amendment itself 'singles out'
religion for special protections"); P. Kauper, Religion
and the Constitution 17 (1964). A law that makes
criminal such an activity therefore triggers constitutional
concern -- and heightened judicial scrutiny -- even if it
does not target the particular religious conduct at issue.
Our free speech cases similarly recognize that neutral
regulations that affect free speech values are subject to
a balancing, rather than categorical, approach. See, e.
g., United States v. O'Brien, 391 U.S. 367, 377 (1968);
Renton v. Playtime Theatres, Inc., 475 U.S. 41, 46-47
(1986); cf. Anderson v. Celebrezze, 460 U.S. 780, 792-

794 (1983) [****56] (generally applicable laws may
impinge on free association concerns). The Court's
parade of horribles, ante, at 888-889, not only fails as a
reason for discarding the compelling interest [**1613]
test, it instead demonstrates just the opposite: that
courts have been quite capable of applying our free
exercise jurisprudence to strike sensible balances
between religious liberty and competing state interests.
Finally, the Court today suggests that the disfavoring of
minority religions is an "unavoidable consequence"
under our system of government and that
accommodation of such religions must be left to the
political process. Ante, at 890. In my view, however,
the First Amendment was enacted precisely to protect
the rights of those whose religious practices are not
shared by the majority and may be viewed with hostility.
The history of our free exercise doctrine amply
demonstrates the harsh impact majoritarian rule has
had on unpopular or emerging religious groups such as
the Jehovah's Witnesses and the Amish. Indeed, the
words of Justice Jackson in West Virginia State Bd. of
Ed. v. Barnette (overruling Minersville School Dist. v.
Gobitis, 310 U.S. 586 (1940)) [****57] are apt:
[*903] "The very purpose of a Bill of Rights was to
withdraw certain subjects from the vicissitudes of
political controversy, to place them beyond the
reach of majorities and officials and to establish
them as legal principles to be applied by the courts.
One's right to life, liberty, and property, to free
speech, a free press, freedom of worship and
assembly, and other fundamental rights may not be
[***902] submitted to vote; they depend on the
outcome of no elections." 319 U.S., at 638.
See also United States v. Ballard, 322 U.S. 78, 87
(1944) ("The Fathers of the Constitution were not
unaware of the varied and extreme views of religious
sects, of the violence of disagreement among them, and
of the lack of any one religious creed on which all men
would agree. They fashioned a charter of government
which envisaged the widest possible toleration of
conflicting views"). The compelling interest test reflects
the First Amendment's mandate of preserving religious
liberty to the fullest extent possible in a pluralistic
society. For the Court to deem this command a "luxury,"
ante, at 888, is to denigrate [****58] "[t]he very purpose
of a Bill of Rights."
III
The Court's holding today not only misreads settled First
Amendment precedent; it appears to be unnecessary to
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this case. I would reach the same result applying our
established free exercise jurisprudence.
A
There is no dispute that Oregon's criminal prohibition of
peyote places a severe burden on the ability of
respondents to freely exercise their religion. Peyote is a
sacrament of the Native American Church and is
regarded as vital to respondents' ability to practice their
religion. See O. Stewart, Peyote Religion: A History
327-336 (1987) (describing modern status of peyotism);
E. Anderson, Peyote: The Divine Cactus 41-65 (1980)
(describing peyote ceremonies); Teachings from [*904]
the American Earth: Indian Religion and Philosophy 96104 (D. Tedlock & B. Tedlock eds. 1975) (same); see
also People v. Woody, 61 Cal. 2d 716, 721-722, 394 P.
2d 813, 817-818 (1964). As we noted in Smith I, the
Oregon Supreme Court concluded that "the Native
American Church is a recognized religion, that peyote is
a sacrament of that church, and that respondent's
beliefs were sincerely held." 485 U.S., at 667. [****59]
Under Oregon law, as construed by that State's highest
court, members of the Native American Church must
choose between carrying out the ritual embodying their
religious beliefs and avoidance of criminal prosecution.
That choice is, in my view, more than sufficient to trigger
First Amendment scrutiny.
There is also no dispute that Oregon has a significant
interest in enforcing laws that [**1614] control the
possession and use of controlled substances by its
citizens.
See, e. g., Sherbert, 374 U.S., at 403
(religiously motivated conduct may be regulated where
such conduct "pose[s] some substantial threat to public
safety, peace or order"); Yoder, 406 U.S., at 220
("[A]ctivities of individuals, even when religiously based,
are often subject to regulation by the States in the
exercise of their undoubted power to promote the
health, safety, and general welfare"). As we recently
noted, drug abuse is "one of the greatest problems
affecting the health and welfare of our population" and
thus "one of the most serious problems confronting our
society today." Treasury Employees v. Von Raab, 489
U.S. 656, 668, 674 (1989). [****60] [***903] Indeed,
under federal law (incorporated by Oregon law in
relevant part, see Ore. Rev. Stat. § 475.005(6) (1987)),
peyote is specifically regulated as a Schedule I
controlled substance, which means that Congress has
found that it has a high potential for abuse, that there is
no currently accepted medical use, and that there is a
lack of accepted safety for use of the drug under
medical supervision. See 21 U. S. C. § 812(b)(1). See

generally R. Julien, A Primer of Drug Action 149 (3d ed.
1981). In light of our recent decisions holding that the
governmental [*905] interests in the collection of
income tax, Hernandez, 490 U.S., at 699-700, a
comprehensive Social Security system, see Lee, 455
U.S., at 258-259, and military conscription, see Gillette,
401 U.S., at 460, are compelling, respondents do not
seriously dispute that Oregon has a compelling interest
in prohibiting the possession of peyote by its citizens.
B
Thus, the critical question in this case is whether
exempting respondents from the State's general criminal
prohibition "will unduly [****61] interfere with fulfillment
of the governmental interest." Lee, supra, at 259; see
also Roy, 476 U.S., at 727 ("[T]he Government must
accommodate a legitimate free exercise claim unless
pursuing an especially important interest by narrowly
tailored means"); Yoder, supra, at 221; Braunfeld, 366
U.S., at 605-607. Although the question is close, I would
conclude that uniform application of Oregon's criminal
prohibition is "essential to accomplish," Lee, supra, at
257, its overriding interest in preventing the physical
harm caused by the use of a Schedule I controlled
substance. Oregon's criminal prohibition represents that
State's judgment that the possession and use of
controlled substances, even by only one person, is
inherently harmful and dangerous. Because the health
effects caused by the use of controlled substances exist
regardless of the motivation of the user, the use of such
substances, even for religious purposes, violates the
very purpose of the laws that prohibit them. Cf. State v.
Massey, 229 N. C. 734, 51 S. E. 2d 179 [****62]
(denying religious exemption to municipal ordinance
prohibiting handling of poisonous reptiles), appeal
dism'd sub nom. Bunn v. North Carolina, 336 U.S. 942
(1949). Moreover, in view of the societal interest in
preventing trafficking in controlled substances, uniform
application of the criminal prohibition at issue is
essential to the effectiveness of Oregon's stated interest
in preventing any possession of peyote. Cf. Jacobson
v. [*906] Massachusetts, 197 U.S. 11 (1905) (denying
exemption from small pox vaccination requirement).
For these reasons, I believe that granting a selective
exemption in this case would seriously impair Oregon's
compelling interest in prohibiting possession of peyote
by its citizens. Under such circumstances, the Free
Exercise Clause does not require the State to
accommodate respondents' religiously motivated
conduct. See, e. g., Thomas, 450 U.S., at 719. Unlike
[***904] in Yoder, where we noted that "[t]he record
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strongly indicates that accommodating the [**1615]
religious objections of the Amish by forgoing one, or at
most two, additional [****63] years of compulsory
education will not impair the physical or mental health of
the child, or result in an inability to be self-supporting or
to discharge the duties and responsibilities of
citizenship, or in any other way materially detract from
the welfare of society," 406 U.S., at 234; see also id., at
238-240 (White, J., concurring), a religious exemption in
this case would be incompatible with the State's interest
in controlling use and possession of illegal drugs.
Respondents contend that any incompatibility is belied
by the fact that the Federal Government and several
States provide exemptions for the religious use of
peyote, see 21 CFR § 1307.31 (1989); 307 Ore., at 73,
n. 2, 763 P. 2d, at 148, n. 2 (citing 11 state statutes that
expressly exempt sacramental peyote use from criminal
proscription).
But other governments may surely
choose to grant an exemption without Oregon, with its
specific asserted interest in uniform application of its
drug laws, being required to do so by the First
Amendment. Respondents also note that the
sacramental use of peyote is central to the [****64]
tenets of the Native American Church, but I agree with
the Court, ante, at 886-887, that because "'[i]t is not
within the judicial ken to question the centrality of
particular beliefs or practices to a faith,'" quoting
Hernandez, supra, at 699, our determination of the
constitutionality of Oregon's general criminal prohibition
cannot, and should not, turn on the centrality of the
particular [*907] religious practice at issue. This does
not mean, of course, that courts may not make factual
findings as to whether a claimant holds a sincerely held
religious belief that conflicts with, and thus is burdened
by, the challenged law.
The distinction between
questions of centrality and questions of sincerity and
burden is admittedly fine, but it is one that is an
established part of our free exercise doctrine, see
Ballard, 322 U.S., at 85-88, and one that courts are
capable of making. See Tony and Susan Alamo
Foundation v. Secretary of Labor, 471 U.S. 290, 303305 (1985).
I would therefore adhere to our established free
exercise jurisprudence and hold that the State in this
case has a [****65] compelling interest in regulating
peyote use by its citizens and that accommodating
respondents' religiously motivated conduct "will unduly
interfere with fulfillment of the governmental interest."
Lee, supra, at 259. Accordingly, I concur in the
judgment of the Court.

Dissent by: BLACKMUN

Dissent
JUSTICE BLACKMUN, with whom JUSTICE BRENNAN
and JUSTICE MARSHALL join, dissenting.
This Court over the years painstakingly has developed a
consistent and exacting standard to test the
constitutionality of a state statute that burdens the free
exercise of religion. Such a statute may stand only if the
law in general, and the State's refusal to allow a
religious exemption in particular, are justified by a
compelling interest that cannot [***905] be served by
less restrictive means. 1
[****66] [*908] [**1616]
Until today, I thought this
was a settled and inviolate principle of this Court's First
Amendment jurisprudence.
The majority, however,
perfunctorily dismisses it as a "constitutional anomaly."
Ante, at 886. As carefully detailed in Justice O'Connor's
concurring opinion, ante, p. 891, the majority is able to
arrive at this view only by mischaracterizing this Court's
precedents. The Court discards leading free exercise
cases such as Cantwell v. Connecticut, 310 U.S. 296

1 See

Hernandez v. Commissioner, 490 U.S. 680, 699 (1989)
("The free exercise inquiry asks whether government has
placed a substantial burden on the observation of a central
religious belief or practice and, if so, whether a compelling
governmental interest justifies the burden"); Hobbie v.
Unemployment Appeals Comm'n of Fla., 480 U.S. 136, 141
(1987) (state laws burdening religions "must be subjected to
strict scrutiny and could be justified only by proof by the State
of a compelling interest"); Bowen v. Roy, 476 U.S. 693, 732
(1986) (O'Connor, J., concurring in part and dissenting in part)
("Our precedents have long required the Government to show
that a compelling state interest is served by its refusal to grant
a religious exemption"); United States v. Lee, 455 U.S. 252,
257-258 (1982) ("The state may justify a limitation on religious
liberty by showing that it is essential to accomplish an
overriding governmental interest"); Thomas v. Review Bd. of
Indiana Employment Security Div., 450 U.S. 707, 718 (1981)
("The state may justify an inroad on religious liberty by
showing that it is the least restrictive means of achieving some
compelling state interest"); Wisconsin v. Yoder, 406 U.S. 205,
215 (1972) ("[O]nly those interests of the highest order and
those not otherwise served can overbalance legitimate claims
to the free exercise of religion"); Sherbert v. Verner, 374 U.S.
398, 406 (1963) (question is "whether some compelling state
interest . . . justifies the substantial infringement of appellant's
First Amendment right").
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(1940), and Wisconsin v. Yoder, 406 U.S. 205 (1972),
as "hybrid." Ante, at 882. The Court views traditional
free exercise analysis as somehow inapplicable to
criminal prohibitions (as opposed to conditions on the
receipt of benefits), and to state laws of general
applicability (as opposed, presumably, to laws that
expressly single out religious practices). Ante, at 884885. The Court cites cases in which, due to various
exceptional circumstances, we found strict scrutiny
inapposite, to hint that the Court has repudiated that
standard altogether. Ante, at 882-884. In short, it
effectuates a wholesale [****67] overturning of settled
law concerning the Religion Clauses of our Constitution.
One hopes that the Court is aware of the
consequences, and that its result is not a product of
overreaction to the serious problems the country's drug
crisis has generated.
This distorted view of our precedents leads the majority
to conclude that strict scrutiny of a state law burdening
the free exercise of religion is a "luxury" that a wellordered society [*909] cannot afford, ante, at 888, and
that the repression of minority religions is an
"unavoidable consequence of democratic government."
Ante, at 890. I do not believe the Founders thought
their dearly bought freedom from religious persecution a
"luxury," but an essential element of liberty -- and they
could not have thought religious intolerance
"unavoidable," for they drafted [***906] the Religion
Clauses precisely in order to avoid that intolerance.
For these reasons, I agree with Justice O'Connor's
analysis of the applicable free exercise doctrine, and I
join parts I and II of her opinion. 2 As she points out, "the

2I

reluctantly agree that, in light of this Court's decision in
Employment Division, Dept. of Human Resources of Ore. v.
Smith, 485 U.S. 660 (1988), the question on which certiorari
was granted is properly presented in this case. I have grave
doubts, however, as to the wisdom or propriety of deciding the
constitutionality of a criminal prohibition which the State has
not sought to enforce, which the State did not rely on in
defending its denial of unemployment benefits before the state
courts, and which the Oregon courts could, on remand, either
invalidate on state constitutional grounds, or conclude that it
remains irrelevant to Oregon's interest in administering its
unemployment benefits program.
It is surprising, to say the least, that this Court which so often
prides itself about principles of judicial restraint and reduction
of federal control over matters of state law would stretch its
jurisdiction to the limit in order to reach, in this abstract setting,
the constitutionality of Oregon's criminal prohibition of peyote
use.

critical question in this case is whether exempting
respondents from the State's general criminal prohibition
'will [****68] unduly interfere with fulfillment of the
governmental interest.'" Ante, at 905, quoting United
States v. Lee, 455 U.S. 252, 259 (1982). I do disagree,
however, with her specific answer to that question.
[****69] I
In weighing the clear interest of respondents Smith and
Black (hereinafter respondents) in the free exercise of
their religion [**1617] against Oregon's asserted
interest in enforcing its drug laws, it is important to
articulate in precise terms the state interest involved. It
is not the State's broad interest [*910] in fighting the
critical "war on drugs" that must be weighed against
respondents' claim, but the State's narrow interest in
refusing to make an exception for the religious,
ceremonial use of peyote. See Bowen v. Roy, 476 U.S.
693, 728 (1986) (O'Connor, J., concurring in part and
dissenting in part) ("This Court has consistently asked
the Government to demonstrate that unbending
application of its regulation to the religious objector 'is
essential to accomplish an overriding governmental
interest,'" quoting Lee, 455 U.S., at 257-258); Thomas v.
Review Bd. of Indiana Employment Security Div., 450
U.S. 707, 719 (1981) ("focus of the inquiry" concerning
State's asserted interest must be "properly narrowed");
Yoder, 406 U.S., at 221 ("Where [****70] fundamental
claims of religious freedom are at stake," the Court will
not accept a State's "sweeping claim" that its interest in
compulsory education is compelling; despite the validity
of this interest "in the generality of cases, we must
searchingly examine the interests that the State seeks
to promote . . . and the impediment to those objectives
that would flow from recognizing the claimed Amish
exemption"). Failure to reduce the competing interests
to the same plane of generality tends to distort the
weighing process in the State's favor. See Clark,
Guidelines for the Free Exercise Clause, 83 Harv. L.
Rev. 327, 330-331 (1969) ("The purpose of almost any
law can be traced back to one or another of the
fundamental concerns of government: public health and
safety, public peace and order, defense, revenue. To
measure an [***907] individual interest directly against
one of these rarified values inevitably makes the
individual interest appear the less significant"); Pound, A
Survey of Social Interests, 57 Harv. L. Rev. 1, 2 (1943)
("When it comes to weighing or valuing claims or
demands with respect to other claims or demands,
[****71] we must be careful to compare them on the
same plane . . . [or else] we may decide the question in
advance in our very way of putting it").
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The State's interest in enforcing its prohibition, in order
to be sufficiently compelling to outweigh a free exercise
claim, [*911] cannot be merely abstract or symbolic.
The State cannot plausibly assert that unbending
application of a criminal prohibition is essential to fulfill
any compelling interest, if it does not, in fact, attempt to
enforce that prohibition. In this case, the State actually
has not evinced any concrete interest in enforcing its
drug laws against religious users of peyote. Oregon has
never sought to prosecute respondents, and does not
claim that it has made significant enforcement efforts
against other religious users of peyote. 3 The State's
asserted interest thus amounts only to the symbolic
preservation of an unenforced prohibition.
But a
government interest in "symbolism, even symbolism for
so worthy a cause as the abolition of unlawful drugs,"
Treasury Employees v. Von Raab, 489 U.S. 656, 687
(1989) (Scalia, J., dissenting), cannot suffice to
abrogate the constitutional rights [****72] of individuals.
Similarly, this Court's prior decisions have not allowed a
government to rely on mere speculation about potential
harms, but have demanded evidentiary support for a
refusal to allow a religious exception. See Thomas, 450
U.S., at 719 (rejecting State's reasons for refusing
religious exemption, for lack of "evidence in the record");
Yoder, 406 U.S., at 224-229 (rejecting State's argument
concerning the dangers of a religious exemption as
speculative, and unsupported by the record); Sherbert v.
Verner, 374 U.S. 398, 407 (1963) [**1618] ("[T]here is
no proof whatever to warrant such fears . . . as those
which the [State] now advance[s]"). [****73] In this
case, the State's justification for refusing to recognize an
exception to its criminal laws for religious peyote use is
entirely speculative.
The State proclaims an interest in protecting the health
and safety of its citizens from the dangers of unlawful
drugs. It offers, however, no evidence that the religious
use of peyote [*912] has ever harmed anyone. 4 The

3 The

only reported case in which the State of Oregon has
sought to prosecute a person for religious peyote use is State
v. Soto, 21 Ore. App. 794, 537 P. 2d 142 (1975), cert. denied,
424 U.S. 955 (1976).
4 This

dearth of evidence is not surprising, since the State
never asserted this health and safety interest before the
Oregon courts; thus, there was no opportunity for factfinding
concerning the alleged dangers of peyote use. What has now
become the State's principal argument for its view that the
criminal prohibition is enforceable against religious use of
peyote rests on no evidentiary foundation at all.

factual findings of other courts cast doubt on the State's
assumption that religious use of peyote is harmful. See
State v. Whittingham, 19 Ariz. App. 27, 30, 504 P. 2d
950, 953 (1973) ("[T]he State failed to prove that the
quantities [***908] of peyote used in the sacraments of
the Native American Church are sufficiently harmful to
the health and welfare of the participants so as to permit
a legitimate intrusion under the State's police power");
People v. Woody, 61 Cal. 2d 716, 722-723, 394 P. 2d
813, 818 (1964) ("[A]s the Attorney General . . . admits, .
. . the opinion of scientists and other experts is 'that
peyote . . . works no permanent deleterious injury to the
Indian'").
[****74] The fact that peyote is classified as a
Schedule I controlled substance does not, by itself,
show that any and all uses of peyote, in any
circumstance, are inherently harmful and dangerous.
The Federal Government, which created the
classifications of unlawful drugs from which Oregon's
drug laws are derived, apparently does not find peyote
so dangerous as to preclude an exemption for religious
use. 5 Moreover, [*913] other Schedule I drugs have
lawful uses. See Olsen v. Drug Enforcement Admin.,
279 U. S. App. D. C. 1, 6, n. 4, 878 F. 2d 1458, 1463, n.
4 (medical and research uses of marijuana).

5 See

21 CFR § 1307.31 (1989) ("The listing of peyote as a
controlled substance in Schedule I does not apply to the
nondrug use of peyote in bona fide religious ceremonies of the
Native American Church, and members of the Native
American Church so using peyote are exempt from
registration. Any person who manufactures peyote for or
distributes peyote to the Native American Church, however, is
required to obtain registration annually and to comply with all
other requirements of law"); see Olsen v. Drug Enforcement
Admin., 279 U. S. App. D. C. 1, 6-7, 878 F. 2d 1458, 14631464 (1989) (explaining DEA's rationale for the exception).
Moreover, 23 States, including many that have significant
Native American populations, have statutory or judicially
crafted exemptions in their drug laws for religious use of
peyote. See 307 Ore. 68, 73, n. 2, 763 P. 2d 146, 148, n. 2
(1988) (case below). Although this does not prove that
Oregon must have such an exception too, it is significant that
these States, and the Federal Government, all find their
(presumably compelling) interests in controlling the use of
dangerous drugs compatible with an exemption for religious
use of peyote. Cf. Boos v. Barry, 485 U.S. 312, 329 (1988)
(finding that an ordinance restricting picketing near a foreign
embassy was not the least restrictive means of serving the
asserted government interest; existence of an analogous, but
more narrowly drawn, federal statute showed that "a less
restrictive alternative is readily available").
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[****75] The carefully circumscribed ritual context in
which respondents used peyote is far removed from the
irresponsible and unrestricted recreational use of
unlawful drugs. 6 The Native American Church's internal
restrictions on, and supervision of, its members' use of
peyote substantially obviate the State's health and
safety concerns. See id., at 10, 878 F. 2d, at 1467
("'The Administrator [of the Drug Enforcement
Administration [**1619] (DEA)] finds that . . . the Native
American Church's use of peyote is isolated to specific
ceremonial occasions,'" and so "'an accommodation can
be made for a religious organization which uses peyote
in circumscribed ceremonies'" (quoting DEA Final
Order)); id., at 7, 878 F. 2d, at 1464 ("[F]or members of
the Native American Church, use of peyote outside the
ritual is sacrilegious"); Woody, 61 Cal. 2d, at 721, 394 P.
2d, at 817 ("[T]o use peyote [***909] for nonreligious
purposes is sacrilegious"); R. Julien, A Primer of Drug
Action 148 (3d ed. 1981) ("[P]eyote is seldom abused by
members of the Native American [*914] Church");
Slotkin, The Peyote Way, in Teachings from the
American Earth 96, [****76] 104 (D. Tedlock & B.
Tedlock eds. 1975) ("[T]he Native American Church . . .
refuses to permit the presence of curiosity seekers at its
rites, and vigorously opposes the sale or use of Peyote
for non-sacramental purposes"); Bergman, Navajo
Peyote Use: Its Apparent Safety, 128 Am. J. Psychiatry
695 (1971) (Bergman). 7

6 In

this respect, respondents' use of peyote seems closely
analogous to the sacramental use of wine by the Roman
Catholic Church. During Prohibition, the Federal Government
exempted such use of wine from its general ban on
possession and use of alcohol. See National Prohibition Act,
Title II, § 3, 41 Stat. 308.
However compelling the
Government's then general interest in prohibiting the use of
alcohol may have been, it could not plausibly have asserted
an interest sufficiently compelling to outweigh Catholics' right
to take communion.
7 The

use of peyote is, to some degree, self-limiting. The
peyote plant is extremely bitter, and eating it is an unpleasant
experience, which would tend to discourage casual or
recreational use. See State v. Whittingham, 19 Ariz. App. 27,
30, 504 P. 2d 950, 953 (1973) ("'[P]eyote can cause vomiting
by reason of its bitter taste'"); E. Anderson, Peyote: The Divine
Cactus 161 (1980) ("[T]he eating of peyote usually is a difficult
ordeal in that nausea and other unpleasant physical
manifestations occur regularly.
Repeated use is likely,
therefore, only if one is a serious researcher or is devoutly
involved in taking peyote as part of a religious ceremony");
Slotkin, The Peyote Way, in Teachings from the American
Earth 96, 98 (D. Tedlock & B. Tedlock eds. 1975) ("[M]any find
it bitter, inducing indigestion or nausea").

[****77] Moreover, just as in Yoder, the values and
interests of those seeking a religious exemption in this
case are congruent, to a great degree, with those the
State seeks to promote through its drug laws. See
Yoder, 406 U.S., at 224, 228-229 (since the Amish
accept formal schooling up to 8th grade, and then
provide "ideal" vocational education, State's interest in
enforcing its law against the Amish is "less substantial
than . . . for children generally"); id., at 238 (White, J.,
concurring). Not only does the church's doctrine forbid
nonreligious use of peyote; it also generally advocates
self-reliance, familial responsibility, and abstinence from
alcohol. See Brief for Association on American Indian
Affairs et al. as Amici Curiae 33-34 (the church's "ethical
code" has four parts: brotherly love, care of family, selfreliance, and avoidance of alcohol (quoting from the
church membership card)); Olsen, 279 U. S. App. D. C.,
at 7, 878 F. 2d, at 1464 (the Native American Church,
"for all purposes other than the special, stylized
ceremony, reinforced the state's prohibition"); [****78]
[*915] Woody, 61 Cal. 2d, at 721-722, n. 3, 394 P. 2d,
at 818, n. 3 ("[M]ost anthropological authorities hold
Peyotism to be a positive, rather than negative, force in
the lives of its adherents . . . the church forbids the use
of alcohol . . ."). There is considerable evidence that the
spiritual and social support provided by the church has
been effective in combating the tragic effects of
alcoholism on the Native American population. Two
noted experts on peyotism, Dr. Omer C. Stewart and Dr.
Robert Bergman, testified by affidavit to this effect on
behalf of respondent Smith before the Employment
Appeal Board. Smith Tr., Exh. 7; see also E. Anderson,
Peyote: The Divine Cactus 165-166 (1980) (research by
Dr. Bergman suggests "that the religious use of peyote
seemed to be directed in an ego-strengthening direction
with an emphasis on interpersonal relationships where
each individual is assured of his own significance as
well as the support of the group"; many people have
"'come through difficult crises with the help of this
religion . . . . It provides real help in seeing themselves
[***910] not as people whose place and way in
[****79] the world is gone, but as people whose way
can be strong enough to change and meet new
challenges'" (quoting Bergman 698)); Pascarosa &
Futterman, Ethnopsychedelic Therapy for Alcoholics:
Observations in the Peyote Ritual of the Native
American Church, 8 J. of Psychedelic Drugs, No. 3, p.
215 (1976) (religious peyote use has been helpful in
overcoming alcoholism); Albaugh & Anderson, Peyote in
the Treatment of Alcoholism among American Indians,
131 Am. J. Psychiatry 1247, 1249 (1974) ("[T]he
[**1620] philosophy, teachings, and format of the
[Native American Church] can be of great benefit to the
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Indian alcoholic"); see generally O. Stewart, Peyote
Religion 75 et seq. (1987) (noting frequent observations,
across many tribes and periods in history, of correlation
between peyotist religion and abstinence from alcohol).
Far from promoting the lawless and irresponsible use of
drugs, Native American Church members' spiritual
[*916] code exemplifies values that Oregon's drug laws
are presumably intended to foster.
The State also seeks to support its refusal to make an
exception for religious use of peyote by invoking its
interest in abolishing drug trafficking. [****80] There is,
however, practically no illegal traffic in peyote. See
Olsen, 279 U. S. App. D. C., at 6, 7, 878 F. 2d, at 1463,
1467 (quoting DEA Final Order to the effect that total
amount of peyote seized and analyzed by federal
authorities between 1980 and 1987 was 19.4 pounds; in
contrast, total amount of marijuana seized during that
period was over 15 million pounds).
Also, the
availability of peyote for religious use, even if Oregon
were to allow an exemption from its criminal laws, would
still be strictly controlled by federal regulations, see 21
U. S. C. §§ 821-823 (registration requirements for
distribution of controlled substances); 21 CFR § 1307.31
(1989) (distribution of peyote to Native American Church
subject to registration requirements), and by the State of
Texas, the only State in which peyote grows in
significant quantities. See Texas Health & Safety Code
Ann. § 481.111 (1990 pamphlet); Texas Admin. Code,
Tit. 37, pt. 1, ch. 13, Controlled Substances
Regulations, §§ 13.35-13.41 (1989); Woody, 61 Cal. 2d,
at 720, 394 P. 2d, at 816 (peyote [****81] is "found in
the Rio Grande Valley of Texas and northern Mexico").
Peyote simply is not a popular drug; its distribution for
use in religious rituals has nothing to do with the vast
and violent traffic in illegal narcotics that plagues this
country.
Finally, the State argues that granting an exception for
religious peyote use would erode its interest in the
uniform, fair, and certain enforcement of its drug laws.
The State fears that, if it grants an exemption for
religious peyote use, a flood of other claims to religious
exemptions will follow. It would then be placed in a
dilemma, it says, between allowing a patchwork of
exemptions that would hinder its law enforcement
efforts, and risking a violation of the Establishment
Clause by arbitrarily limiting its religious exemptions.
This [*917] argument, however, could be made in
almost any free exercise case. See Lupu, Where Rights
Begin: The Problem of Burdens on the Free Exercise of
Religion, 102 Harv. L. Rev. 933, 947 (1989) ("Behind
every free exercise claim is a spectral march; [***911]

grant this one, a voice whispers to each judge, and you
will be confronted with an endless chain of
exemption [****82] demands from religious deviants of
every stripe"). This Court, however, consistently has
rejected similar arguments in past free exercise cases,
and it should do so here as well. See Frazee v. Illinois
Dept. of Employment Security, 489 U.S. 829, 835
(1989) (rejecting State's speculation concerning
cumulative effect of many similar claims); Thomas, 450
U.S., at 719 (same); Sherbert, 374 U.S., at 407.
The State's apprehension of a flood of other religious
claims is purely speculative. Almost half the States, and
the Federal Government, have maintained an
exemption for religious peyote use for many years, and
apparently have not found themselves overwhelmed by
claims to other religious exemptions. 8 [****85] Allowing
an exemption for religious [**1621] peyote use [*918]
would not necessarily oblige the State to grant a similar
exemption to other religious groups. The unusual
circumstances that make the religious use of peyote
compatible with the State's interests in health and safety
and in preventing drug trafficking would not apply to
other religious claims. Some religions, for example,
[****83] might not restrict drug use to a limited
ceremonial context, as does the Native American
Church. See, e. g., Olsen, 279 U. S. App. D. C., at 7,

8 Over

the years, various sects have raised free exercise
claims regarding drug use. In no reported case, except those
involving claims of religious peyote use, has the claimant
prevailed. See, e. g., Olsen v. Iowa, 808 F. 2d 652 (CA8
1986) (marijuana use by Ethiopian Zion Coptic Church);
United States v. Rush, 738 F. 2d 497 (CA1 1984) (same), cert.
denied, 470 U.S. 1004 (1985); United States v. Middleton, 690
F. 2d 820 (CA11 1982) (same), cert denied, 460 U.S. 1051
(1983); United States v. Hudson, 431 F. 2d 468 (CA5 1970)
(marijuana and heroin use by Moslems), cert denied, 400 U.S.
1011 (1971); Leary v. United States, 383 F. 2d 851 (CA5
1967) (marijuana use by Hindu), rev'd on other grounds, 395
U.S. 6 (1969); Commonwealth v. Nissenbaum, 404 Mass. 575,
536 N. E. 2d 592 (1989) (marijuana use by Ethiopian Zion
Coptic Church); State v. Blake, 5 Haw. App. 411, 695 P. 2d
336 (1985) (marijuana use in practice of Hindu Tantrism);
Whyte v. United States, 471 A. 2d 1018 (D. C. App. 1984)
(marijuana use by Rastafarian); State v. Rocheleau, 142 Vt.
61, 451 A. 2d 1144 (1982) (marijuana use by Tantric
Buddhist); State v. Brashear, 92 N. M. 622, 593 P. 2d 63
(1979) (marijuana use by nondenominational Christian); State
v. Randall, 540 S. W. 2d 156 (Mo. App. 1976) (marijuana,
LSD, and hashish use by Aquarian Brotherhood Church). See
generally Annotation, Free Exercise of Religion as Defense to
Prosecution for Narcotic or Psychedelic Drug Offense, 35 A. L.
R. 3d 939 (1971 and Supp. 1989).
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878 F. 2d, at 1464 ("[T]he Ethiopian Zion Coptic Church
. . . teaches that marijuana is properly smoked
'continually all day'"). Some religious claims, see n. 8,
supra, involve drugs such as marijuana and heroin, in
which there is significant illegal traffic, with its attendant
greed and violence, so that it would be difficult to grant a
religious exemption without seriously compromising law
enforcement efforts. 9 That the State might grant an
exemption for religious peyote use, but deny other
religious claims arising in different circumstances, would
[***912] not violate the Establishment Clause. Though
the State must treat all religions equally, and not favor
one over another, this obligation is fulfilled by the
uniform application of the "compelling interest" test to all
free exercise claims, not by reaching uniform results as
to all claims. A showing that religious peyote use does
not unduly interfere with the State's interests is "one that
probably few other religious groups [****84] or sects
could make," Yoder, 406 U.S., at 236; this does not
mean that an exemption limited to peyote use is
tantamount to an establishment of religion. See Hobbie
v. Unemployment Appeals Comm'n of Fla., 480 U.S.
136, 144-145 (1987) ("[T]he government may (and
[*919] sometimes must) accommodate religious
practices and . . . may do so without violating the
Establishment Clause"); Yoder, 406 U.S., at 220-221
("Court must not ignore the danger that an exception
from a general [law] . . . may run afoul of the
Establishment Clause, but that danger cannot be
allowed to prevent any exception no matter how vital it
may be to the protection of values promoted by the right
of free exercise"); id., at 234, n. 22.
II
Finally, although I agree with Justice O'Connor that
courts should refrain from delving into questions
whether, as a matter of religious doctrine, a particular
practice is "central" to the religion, ante, at 906-907, I do
not think this means that the courts must turn a blind
eye to the severe impact of a State's restrictions on the
adherents of a minority religion. Cf. Yoder, 406 U.S., at
219 (since "education is inseparable from and a part of
the basic tenets of their religion . . . [, just as] baptism,
[**1622] the confessional, or a sabbath may be for

others," enforcement of State's compulsory education
law would [****86] "gravely endanger if not destroy the
free exercise of respondents' religious beliefs").
Respondents believe, and their sincerity has never been
at issue, that the peyote plant embodies their deity, and
eating it is an act of worship and communion. Without
peyote, they could not enact the essential ritual of their
religion. See Brief for Association on American Indian
Affairs et al. as Amici Curiae 5-6 ("To the members,
peyote is consecrated with powers to heal body, mind
and spirit. It is a teacher; it teaches the way to spiritual
life through living in harmony and balance with the
forces of the Creation. The rituals are an integral part of
the life process. They embody a form of worship in
which the sacrament Peyote is the means for
communicating with the Great Spirit"). See also O.
Stewart, Peyote Religion 327-330 (1987) (description of
peyote ritual); [*920] T. Hillerman, People of Darkness
153 (1980) (description of Navajo peyote ritual).
If Oregon can constitutionally prosecute them for this act
of worship, they, like the Amish, may be "forced to
migrate to some other and more tolerant region." Yoder,
406 U.S., at 218. This potentially [****87] devastating
impact must be viewed in light of the federal policy -reached in reaction to many years of religious
persecution and intolerance -- of protecting the religious
freedom of Native Americans. [***913] See American
Indian Religious Freedom Act, 92 Stat. 469, 42 U. S. C.
§ 1996 (1982 ed.) ("[I]t shall be the policy of the United
States to protect and preserve for American Indians
their inherent right of freedom to believe, express, and
exercise the traditional religions . . ., including but not
limited to access to sites, use and possession of sacred
objects, and the freedom to worship through
ceremonials and traditional rites"). 10 Congress

10 See

Federal Agencies Task Force, Report to Congress on
American Indian Religious Freedom Act of 1978, pp. 1-8 (Aug.
1979) (history of religious persecution); Barsh, The Illusion of
Religious Freedom for Indigenous Americans, 65 Ore. L. Rev.
363, 369-374 (1986).
Indeed, Oregon's attitude toward respondents' religious peyote
use harkens back to the repressive federal policies pursued a
century ago:

9 Thus,

this case is distinguishable from United States v. Lee,
455 U.S. 252 (1982), in which the Court concluded that there
was "no principled way" to distinguish other exemption claims,
and the "tax system could not function if denominations were
allowed to challenge the tax system because tax payments
were spent in a manner that violates their religious belief." Id.,
at 260.

"In the government's view, traditional practices were not only
morally degrading, but unhealthy.
'Indians are fond of
gatherings of every description,' a 1913 public health study
complained, advocating the restriction of dances and 'sings' to
stem contagious diseases. In 1921, Commissioner of Indian
Affairs Charles Burke reminded his staff to punish any Indian
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recognized that certain substances, such as peyote,
"have religious significance because they are sacred,
they have power, they heal, they are necessary to the
exercise of [*921] the rites of the religion, they are
necessary to the cultural integrity of the tribe, and,
therefore, religious survival." H. R. Rep. No. 95-1308, p.
2 (1978).
[****88] The American Indian Religious Freedom Act,
in itself, may not create rights enforceable against
government action restricting religious freedom, but this
Court must scrupulously apply its free exercise analysis
to the religious claims of Native Americans, however
unorthodox they may be. Otherwise, both the First
Amendment and the stated policy of Congress will offer
to Native Americans merely an unfulfilled and hollow
promise.
III
For these reasons, I conclude that Oregon's interest in
enforcing its drug laws against religious use of peyote is
not sufficiently compelling to outweigh respondents' right
to the free exercise of their religion. Since the State
could not constitutionally enforce its criminal prohibition
against respondents, [**1623] the interests underlying
the State's drug laws cannot justify its denial of
unemployment benefits. Absent such justification, the
State's regulatory interest in denying benefits for
religiously motivated "misconduct," see ante, at 874, is
indistinguishable from the state interests this Court has
rejected in Frazee, Hobbie, Thomas, and Sherbert. The
State of Oregon cannot, consistently with the Free
Exercise
Clause,
deny
respondents [****89]
unemployment benefits.
I dissent.
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Case Summary

Procedural Posture
Defendant borough's council voted to force plaintiff
Orthodox Jews to remove some lechis that had been
placed on public utility poles to form an eruv. The
plaintiffs sought an injunction from the United States
District Court for the District of New Jersey alleging
violations of the First and Fourteenth Amendments, 42
U.S.C.S. §§ 1983 and 1985, and the Fair Housing Act,
42 U.S.C.S. § 3601 et seq. The relief was denied and
they appealed.
Overview
The borough had an ordinance which arguably would
have prevented placing anything on utility poles, but it
had not been previously enforced as the borough had
allowed house number signals, directional signs to local
churches, and other uses. The court concluded that the
plaintiffs had not met their burden of showing that
affixing lechis to utility poles was sufficiently imbued with
elements of communication to be deemed expressive
conduct. Although the ordinance was neutral and
generally applicable on its face, the borough had not
enforced it uniformly. Its selective, discretionary
application violated the neutrality principle by devaluing
Orthodox Jewish reasons for posting items on utility
poles compared to nonreligious reasons. Because its
decision did not pass strict scrutiny, the borough had
violated the plaintiffs Free Exercise rights. Allowing the
eruv would not violate the Establishment Clause
because a reasonable, informed observer would not
perceive it as an endorsement of Orthodox Judaism, but
as its obligation of neutrality toward religion. In
balancing hardships, a preliminary injunction would not
harm the borough more than denying relief would harm
the plaintiffs.
Outcome
The denial of injunctive relief was reversed and an order
was entered directing the lower court to issue a
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preliminary injunction
removing the lechis.

barring

the

borough

from
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neutral and generally applicable.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Free Exercise of
Religion
HN21[ ] Freedom of Religion, Free Exercise of
Religion

Official action that targets religious conduct for
distinctive treatment cannot be shielded from
constitutional attack by mere compliance with the
requirement of facial neutrality.

The principle of Northwest Indian Cemetery applies only
when a person of faith asks for special, not equal,
treatment in the context of a religion-neutral policy. It
does not apply when government discriminates against
religiously motivated conduct in allocating the rights,
benefits, and privileges enjoyed by other citizens.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Free Exercise of
Religion
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > General
Overview
HN24[ ] Freedom of Religion, Free Exercise of
Religion

Page 7 of 30
309 F.3d 144, *144; 2002 U.S. App. LEXIS 22157, **1
Under Smith and Lukumi, there is no substantial burden
requirement when government discriminates against
religious conduct. Instead, plaintiffs need to show only a
sufficient interest in the case to meet the normal
requirement of constitutional standing.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Free Exercise of
Religion
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > General
Overview
HN25[ ] Freedom of Religion, Free Exercise of
Religion

The United States Supreme Court has explained that
judging the centrality of different religious practices
violates the principle that courts must not presume to
determine the place of a particular belief in a religion.
Evaluating the extent of a burden on religious practice is
equally impermissible because it entails a forbidden
inquiry into religious doctrine. "Constitutionally
significant burden" would seem to be "centrality" under
another name, and inquiry into "severe impact" is no
different from inquiry into centrality.

Civil Rights Law > Protection of Rights > Prisoner
Rights > Freedom of Religion
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Free Exercise of
Religion
Criminal Law & Procedure > Postconviction
Proceedings > Imprisonment
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > General
Overview
HN26[

] Prisoner Rights, Freedom of Religion

Neither the United States Supreme Court nor the United
States Court of Appeals for the Third Circuit has
intimated that only compulsory religious practices fall
within the ambit of the Free Exercise Clause. To the

contrary, the Third Circuit has said in an
decision that conduct implicates the Free
Clause if it is motivated by beliefs which
sincerely held and religious in nature without
whether it is mandatory.

en banc
Exercise
are both
regard to

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Free Exercise of
Religion
HN27[ ] Freedom of Religion, Free Exercise of
Religion

Lack of neutrality eviscerates the contention that a
restriction is narrowly tailored to advance a compelling
interest.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Establishment of
Religion
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Free Exercise of
Religion
HN28[ ] Freedom of Religion, Establishment of
Religion

A government interest in imposing greater separation of
church and state than the federal Establishment Clause
mandates is not compelling in the First Amendment
context.

Governments > Courts > Judicial Precedent
HN29[

] Courts, Judicial Precedent

Summary dispositions by the United States Supreme
Court cannot be taken as adopting the reasoning of the
lower court, and they can be used as precedent only if
the lower court's decision rested solely on established
constitutional principles and did not break any new
ground.
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Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Establishment of
Religion
HN30[ ] Freedom of Religion, Establishment of
Religion

Until the past decade, the United States Supreme Court
generally applied the three-prong test of Lemon v.
Kurtzman under which government action is consistent
with the Establishment Clause if it (1) has a secular
purpose; (2) does not have the principal or primary
effect of advancing or inhibiting religion; and (3) does
not foster an excessive entanglement with religion.
Recent Supreme Court decisions, however, have not
applied the Lemon test. Instead, in cases involving
Establishment Clause challenges to private individuals'
use of government resources, the Court has applied the
endorsement test which dispenses with the
"entanglement" prong of the Lemon test and collapses
its "purpose" and "effect" prongs into a single inquiry:
would a reasonable, informed observer, i.e., one familiar
with the history and context of private individuals'
access to the public money or property at issue,
perceive the challenged government action as
endorsing religion?

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Establishment of
Religion
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > General
Overview
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Free Exercise of
Religion
HN31[ ] Freedom of Religion, Establishment of
Religion

While the United States Supreme Court's Establishment
Clause jurisprudence consistently emphasizes neutrality
toward religion, it allows government to accommodate
religious needs by alleviating special burdens on
religious practice unless the accommodation delegates
political power to a particular religious group or
otherwise singles out a particular religious sect for

special treatment.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Establishment of
Religion
Education Law > Religion in
Schools > Establishment Clause Protections
Education Law > ... > Curriculum > Concrete
Cases > Prayer
HN32[ ] Freedom of Religion, Establishment of
Religion

Government runs afoul of the endorsement test and
violates the Establishment Clause when it affirmatively
supports religion on preferential terms. In addition, some
U.S. Supreme Court Justices have held out the
possibility that, even if government grants equal rather
than preferential access to religion, a reasonable,
informed observer could perceive an endorsement of
religion in extraordinary cases. For instance, if one or
more religious groups dominated property the
government made available to the public, a reasonable
observer might perceive an endorsement of religion.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Establishment of
Religion
HN33[ ] Freedom of Religion, Establishment of
Religion

A reasonable observer, for the purposes of the
endorsement test, must be deemed aware of the history
and context of the community, and presumed to
possess a certain level of information that all citizens
might not share.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Establishment of
Religion
HN34[ ] Freedom of Religion, Establishment of
Religion
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There is a vital difference between purely private
religiously motivated conduct and conduct initiated or
sponsored by government.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Establishment of
Religion
HN35[ ] Freedom of Religion, Establishment of
Religion

The guarantee of neutrality is respected, not offended
when religious persons benefit incidentally from neutral
criteria and evenhanded policies.

injunction to issue if the four factors required to grant a
preliminary injunction are apparent on the record before
it.

Civil Procedure > ... > Injunctions > Grounds for
Injunctions > General Overview
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Free Exercise of
Religion
Civil
Procedure > Remedies > Injunctions > Preliminary
& Temporary Injunctions
HN38[

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Establishment of
Religion
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > General
Overview
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Free Exercise of
Religion
HN36[ ] Freedom of Religion, Establishment of
Religion

Because the Free Exercise Clause requires neutral
treatment of religion only in a most unusual case could
compliance with free exercise norms offend the
Establishment Clause. The Religion Clauses prohibit the
government from favoring religion, but they provide no
warrant for discriminating against religion.

Civil
Procedure > Remedies > Injunctions > Preliminary
& Temporary Injunctions
HN37[ ] Injunctions, Preliminary & Temporary
Injunctions

Where a district court has denied a motion for a
preliminary injunction, a circuit court may order the

] Injunctions, Grounds for Injunctions

Limitations on the free exercise of religion inflict
irreparable injury.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > Free Exercise of
Religion
Constitutional Law > ... > Fundamental
Freedoms > Freedom of Religion > General
Overview
HN39[ ] Freedom of Religion, Free Exercise of
Religion

Where there are no societal benefits justifying a burden
on religious freedom, the public interest clearly favors
the protection of constitutional rights.
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Opinion
[*151] OPINION OF THE COURT

AMBRO, Circuit Judge:
The primary issues presented in this appeal from the
District Court's order denying preliminary injunctive relief
are whether the Free Speech and Free Exercise
Clauses of the First Amendment allow the Borough of
Tenafly, New Jersey, which has permitted various
secularly motivated violations of a facially neutral
ordinance, to invoke that ordinance against comparable
religiously motivated acts by Orthodox Jews. Because
there is no evidence that the acts in question are
expressive, we hold that the Free Speech Clause does
not apply. We further hold, however, that the Borough's
selective enforcement of its ordinance likely violated the
Free Exercise Clause. Because the other requirements
for injunctive relief are satisfied, we reverse and direct
the District Court to issue a preliminary injunction.

shall place any sign or advertisement, or other matter
upon any pole, tree, curbstone, sidewalk or elsewhere,
in any public street or public place, excepting such as
may be authorized by this or any other ordinance of the
Borough." Tenafly, N.J., Ordinance 691 Article VIII(7)
(1954). 2 Although Ordinance 691 does not allow
Borough officials to make exceptions on a case-by-case
basis, in practice they have often done so. House
number signs nailed to utility poles in plain view are
frequently left in place. Local churches are tacitly
allowed to post permanent directional signs bearing
crosses on municipal property. Lost animal signs and
other private postings often remain undisturbed by
Borough officials. Orange ribbons were affixed to utility
poles "for a lengthy period of time" by supporters of the
local high school during a protracted controversy over
school regionalization, but Borough officials made no
effort to remove them. Every year, officials in the small
community permit the local Chamber [*152] of
Commerce to affix holiday displays to the Borough's
utility poles [**4] for approximately six weeks during the
Christmas holiday season. Red ribbons, wreaths, and
seasonal holiday lights are attached to the Borough's
utility poles as part of these displays.
The plaintiffs in this case are Orthodox Jewish residents
of Tenafly 3 whose faith forbids them from pushing or
carrying objects outside their homes on the Sabbath or
Yom Kippur. 4 In accordance with a religious convention
practiced by Orthodox Jews for over two thousand
years, however, the plaintiffs believe they may [**5]
engage in such activities outside their homes on the
Sabbath within an eruv, a ceremonial demarcation of an
area. Tenafly Eruv Ass'n, Inc. v. Borough of Tenafly,

2 Our

description of the facts is based on our independent
review of the record because, as explained in more detail
below, the First Amendment bars us from deferring to the
District Court's factual findings unless they involve witness
credibility. See Hurley v. Irish-American Gay, Lesbian &
Bisexual Group of Boston, 515 U.S. 557, 567, 132 L. Ed. 2d
487, 115 S. Ct. 2338 (1995).

I. Background
3 Tenafly

An ordinance in the Borough of [**3] Tenafly, which
encompasses 4.4 square miles and has a population of
13,806, 1 provides in pertinent part: HN1[ ] "No person

1 See

Borough
of
Tenafly,
About
Tenafly,
at
http://www.tenaflynj.org/about.htm (last visited September 20,
2002).

Eruv Association, Inc. ("TEAI") is an organization
formed to promote the creation of an eruv in Tenafly. Chaim
Book, Yosifa Book, and Stefanie Dardik Gotlieb live in Tenafly.
At the time of briefing in this appeal, Stephen Brenner was not
a Tenafly resident, but was building a house in Tenafly and
planned to move there once it was completed. For simplicity,
we refer to TEAI and the individual plaintiffs collectively as "the
plaintiffs" throughout this opinion.
4 For

simplicity, we refer throughout the remainder of our
opinion only to the Sabbath.
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155 F. Supp. 2d 142, 146 (D.N.J. 2001). An eruv
extends the space within which pushing and carrying is
permitted on the Sabbath beyond the boundaries of the
home, thereby enabling, for example, the plaintiffs to
push baby strollers and wheelchairs, and carry canes
and walkers, when traveling between home and
synagogue. Without an eruv Orthodox Jews who have
small children or are disabled typically cannot attend
synagogue on the Sabbath.
[**6] Centuries ago, an eruv would be built using ropes
and wooden poles. Today, Orthodox Jews can construct
an eruv by attaching lechis--thin black strips made of
the same hard plastic material as, and nearly identical
to, the coverings on ordinary ground wires--vertically
along utility poles. Along with preexisting horizontal
overhead utility lines, the lechis designate an eruv's
boundaries. 5 Unless one knows which black plastic
strips are lechis and which are utility wires, it is
"absolutely impossible" to distinguish the two. Id. at
149. Throughout this litigation, the plaintiffs have
maintained that an eruv (as well as each constituent
lechi) is "not a religious symbol," but rather is an item
with "religious significance." Id. at 148.
[**7] On June 1, 1999, Erez Gotlieb and Gary Osen,
two Orthodox Jews who are not parties to this case, met
with Tenafly Mayor Ann Moscovitz to discuss creating
an eruv in the Borough. Gotlieb and Osen met with
Moscovitz because under Orthodox Jewish law an eruv
is not valid unless a civil official with jurisdiction over the
circumscribed area issues a ceremonial proclamation
"renting" the area for a nominal fee (e.g., one dollar).
The Mayor said she lacked authority to issue the
requested proclamation, but agreed to bring the matter
to the attention of the Borough Council, the Borough's
legislative branch. 6 She did not mention Ordinance 691
or suggest that affixing lechis to utility poles might
violate any other ordinance.

At the next Council meeting, on July 8, 1999, the
Council and approximately thirty [*153] Tenafly

5 Many

major cities across the United States--such as
Washington, D.C., New York, Chicago, Philadelphia, Los
Angeles, Baltimore, Atlanta, and Cincinnati--have one or more
eruvs. Both the White House and the United States Supreme
Court are within the boundaries of an eruv.
6 Six

Council members compose the Borough's legislative
branch. The Mayor does not participate in lawmaking unless
the Council is deadlocked, in which case she casts the tiebreaking vote.

residents debated [**8] whether the Borough should
grant the proclamation. Many of those present
expressed vehement objections prompted by their fear
that an eruv would encourage Orthodox Jews to move
to Tenafly. A Council member whom the District Court
was unable to identify noted "a concern that the
Orthodoxy would take over" Tenafly. Id. at 151-52. One
Council member voiced his "serious concern" that
"Ultra-Orthodox" Jews might "stone[] cars that drive
down the streets on the Sabbath." Id. at 153-54. The
Borough Attorney participated in the debate. Neither he
nor anyone else mentioned Ordinance 691 or indicated
that attaching lechis to utility poles might be unlawful.
The Council decided to demand a formal, written
proposal before voting on whether to issue the
proclamation. Mayor Moscovitz advised Gotlieb and
Osen, who did not attend the meeting, that the Council
was unlikely to grant their request for a proclamation,
but invited them to submit a formal application.
Frustrated by the Borough's reticence, in August 1999
TEAI asked Bergen County Executive William P.
Schuber, whose jurisdiction includes Tenafly, to issue
the ceremonial proclamation necessary to validate
the [**9] eruv. On December 15, 1999, he did so. The
constitutionality of this action is not challenged in this
case, and neither Schuber nor any other Bergen County
official is a party.
Verizon, the local telephone company, owns the utility
poles in Tenafly, though the poles are located on the
Borough's property. 7 In April 2000, the plaintiffs asked
Verizon for permission to attach lechis to its utility poles.
The plaintiffs said in a sworn statement, which the
District Court found "credible," that they did not believe
any municipal ordinance prohibited them from doing so,
and thus that they did not need the Council's
permission. Id. at 155. After the plaintiffs informed
Verizon about the proclamation, they say, the
company's in-house counsel researched whether
municipal approval was required and advised the
plaintiffs that it was not.
[**10] In June 2000 Cablevision, holder of the local
cable television franchise, volunteered to help the
plaintiffs affix lechis to Verizon's utility poles as a
community service. With the help of Cablevision
personnel and equipment, an eruv was completed in

7 When

some of the events pertinent to this case occurred, the
company now known as Verizon was named Bell Atlantic
Telephone Company. 155 F. Supp. 2d at 154-55. For
convenience we refer to it as Verizon throughout.
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Tenafly sometime in September 2000. 8 The plaintiffs
represent, and the Borough does not disagree, that only
private funds have supported the eruv and that no
municipal assistance of any kind will be needed to
maintain it.
Borough officials apparently did not learn that an eruv
was being erected in Tenafly until late August 2000.
Mayor Moscovitz and Councilman Charles Lipson met
with two local Jewish leaders on September 14, 2000, to
discuss the matter. One of the Jewish leaders perceived
some of the Mayor's remarks as derogatory [**11]
toward Orthodox Jews, and the meeting was
unproductive. Twelve days later, Borough Administrator
Joseph DiGiacomo, acting at the Mayor's behest, asked
Cablevision why it helped attach the lechis without the
Borough's permission. According to DiGiacomo, the
company told him that "a Rabbi" had advised it that
TEAI had the necessary government approval. Id. at
[*154] 158. On October 10, 2000, Mayor Moscovitz and
the Council directed the Borough Administrator to ask
Cablevision to remove the lechis from the utility poles
"as soon as possible." Id.
On October 23, 2000, Cablevision wrote to the plaintiffs
and informed them that the Borough instructed it to take
down the lechis. Cablevision said it would begin
complying with the Borough's order within three days
unless the plaintiffs demonstrated they had municipal
approval. Counsel for the plaintiffs subsequently
negotiated from the Borough a thirty-day reprieve to
give TEAI an opportunity to apply for permission from
the Council to maintain the eruv. The letter setting out
this agreement, sent by the plaintiffs' counsel to
Borough Attorney Walter Lesnevich, states in part: "I
also appreciate your advice that the Borough has no
specific [**12] ordinance covering this matter or any
particular format for the Eruv Association to follow in
submitting its request." Id. at 159. By the beginning of
November 2000, neither Lesnevich nor any other
Borough official had raised the possibility that Ordinance
691 or another ordinance might be relevant to the
dispute over the lechis.
On November 7, 2000, the plaintiffs filed their
application with the Borough, asking the Council not to
remove or order the removal of the lechis. On
November 21, 2000, the Council decided to hold two

8 According

to the District Court, a map of Tenafly, which does
not appear in the appellate record, "suggests" that the eruv
enables the plaintiffs to push and carry objects in 35-40 of the
Borough. 155 F. Supp. 2d at 149.

hearings to allow members of the public to comment on
the plaintiffs' proposal. The Council scheduled the first
hearing for November 28, 2000, and the second for
December 12, 2000. Fifty-four members of the public,
including plaintiff Chaim Book and other eruv
proponents, spoke at the two hearings. The speakers
were evenly divided between supporters and opponents
of the eruv. During the hearings, Council members did
not express their views until the conclusion of the
December 12 hearing. At that hearing, just before the
Council voted on the plaintiffs' application, one
Councilman stated that "to the best of my knowledge,"
the Borough had "no ordinance, [**13] no resolution that
says that you cannot hang something from a utility
pole." Mayor Moscovitz responded by saying "there is
an ordinance," and Lesnevich then described Ordinance
691. This exchange was apparently the first time that
Borough officials mentioned Ordinance 691 with regard
to the lechis.
Shortly after Lesnevich brought Ordinance 691 to the
Council members' attention, the Council voted 5-0 to
force the plaintiffs to remove the lechis. 9 The next day,
the Borough ordered Cablevision to take the lechis off
the utility poles "as soon as possible." 155 F. Supp. 2d
at 163. The plaintiffs responded by suing in the District
Court on December 15, 2000, alleging violations of the
First and Fourteenth Amendments, 42 U.S.C. §§ 1983
and 1985, and the Fair Housing Act ("FHA"), 42 U.S.C.
§ 3604(a), and seeking an injunction barring the
Borough from interfering with the eruv. 10
[**14] Pursuant to Federal Rule of Civil Procedure
65(b), the District Court issued a temporary restraining
order precluding the Borough from disturbing the eruv .
Consent orders extended the duration of the restraint
until the Court ruled on the plaintiffs' request for a
preliminary injunction. After the parties completed
limited discovery, the Court held an evidentiary [*155]
hearing that spanned four days, received additional
affidavits, and heard oral arguments. On August 10,
2001, the Court issued an opinion denying the plaintiffs'
request for injunctive relief on the ground that they are
not reasonably likely to succeed on the merits of any of
their claims.

The District Court's discussion began with the plaintiffs'

9 One
10 The

Council member was not present and thus did not vote.

plaintiffs did not allege an Equal Protection Clause
violation. In addition, though not relevant to this appeal, the
plaintiffs sought compensatory damages and attorneys' fees.
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claim that the Borough violated the First Amendment's
Free Speech Clause. The Court concluded (albeit
without citing our decision in Troster v. Pennsylvania
State Department of Corrections, 65 F.3d 1086 (3d Cir.
1995)) that the act of affixing lechis to utility poles is
"symbolic speech." 155 F. Supp. 2d at 173. Next the
Court determined that the Borough's utility poles are a
nonpublic forum, and that the Borough did not
discriminate against the plaintiffs' [**15] religious
viewpoint when it ordered the lechis removed. Id. at
174-80. The Court acknowledged that the Borough had
expressly or tacitly permitted various facial violations of
Ordinance 691, 11 such as the holiday displays and
church directional signs. But it distinguished the lechis,
reasoning that the other materials affixed to the utility
poles served commercial or functional purposes, were
not religious in nature, and were not intended to be
attached permanently. Id. at 176-78. Other items
frequently affixed to utility poles in violation of Ordinance
691, such as the lost animal signs and permanently
attached house numbers, did not show discriminatory
enforcement because the Borough said it made efforts
to remove some of them after the plaintiffs sued. Id. at
177-78. As for the orange ribbons, the Court stated that,
notwithstanding Mayor Moscovitz's testimony and other
evidence in the record, it "lacked sufficient information"
to find that the Borough knew about and tacitly
approved them. Id. at 177. The Court concluded that
the Borough's application of the ordinance did not
discriminate against the plaintiffs' religious viewpoint,
[**16] and thus their free speech claim could not
succeed. Id. at 180.

Court reasoned that because the Borough ordered the
lechis taken down pursuant to Ordinance 691, "a preexisting, neutral law of general applicability," the issue
was controlled by the Supreme Court's ruling in
Employment Division v. Smith, 494 U.S. 872, 108 L. Ed.
2d 876, 110 S. Ct. 1595 (1990), rather than by its
subsequent decision in Church of the Lukumi Babalu
Aye, Inc. v. City of Hialeah, 508 U.S. 520, 124 L. Ed. 2d
472, 113 S. Ct. 2217 (1993). 155 F. Supp. 2d at 181.
The Court did not consider whether its earlier conclusion
that Borough officials chose not to enforce Ordinance
691 with respect to some secularly motivated
commercial and functional postings, see id. at 177-80,
affected the free exercise analysis. Under Smith, the
District [*156] Court reasoned, the Borough Council's
decision to enforce Ordinance 691 against the eruv had
an objectively neutral effect that did not implicate the
Free Exercise Clause. Id.

The District Court also rejected the plaintiffs' claim that
the Borough violated the First Amendment's Free
Exercise Clause. Id. at 180-86. The Court disagreed
with the plaintiffs' position that the objective effect of the
Borough's decision was to discriminate against
religiously motivated activity. It noted that, under Lyng v.
Northwest Indian Cemetery Protective Ass'n, 485 U.S.
439, 99 L. Ed. 2d 534, 108 S. Ct. 1319 (1988), the
Borough can deny access to utility poles on its land for a
religion-neutral reason [**17] even if doing so imposes
an "incidental" burden on Orthodox Jews' ability to
practice their religion. 155 F. Supp. 2d at 180-81. The

Finally, the Court held that the plaintiffs lack standing to
sue under the FHA because the Borough did not "make
unavailable or deny" housing within the meaning of the
relevant provision, 42 U.S.C. § 3604(a). Id. at 186-90.
Every case finding a violation of § 3604(a), the District
Court noted, involved conduct that "directly affected the
availability of housing," whereas the plaintiffs seek a
"non-housing use of municipal property." Id. at 187.

11 The

Borough submitted a copy of a separate ordinance that
prohibits posting signs on utility poles. The Borough has not
suggested, either to the District Court or to our Court, that its
decision to remove the lechis was based on that ordinance.
Instead, it has maintained throughout this litigation that its
decision was based only on Ordinance 691. See, e.g., 155 F.
Supp. 2d at 159-60.

The Court thought, however, that the Council members'
improper subjective [**18] motivations nonetheless
necessitated strict scrutiny under Lukumi. Id. at 183. It
found that, while the Council members had no religious
animosity, they acted because of the "constitutionally
impermissible" fear that the eruv would facilitate the
formation of an insular Orthodox Jewish "community
within a community" in Tenafly.
Id. at 182-83.
Nevertheless, no Free Exercise Clause violation
occurred because the Council members' decision was
"narrowly tailored to further their interest in avoiding the
appearance of an Establishment Clause concern." Id. at
184 n.26 (emphasis added).

The Court concluded that, because the plaintiffs were
not reasonably likely [**19] to succeed on any of their
claims, injunctive relief was not appropriate. The
plaintiffs timely appealed, giving us jurisdiction pursuant
to 28 U.S.C. § 1292(a)(1), 12 and we granted their
request for an injunction prohibiting removal of the
lechis pending our decision. Tenafly Eruv Ass'n, Inc. v.

12 The

District Court had jurisdiction under 28 U.S.C. §§ 1331
and 1343.
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Borough of Tenafly, No. 01-3301 (3d Cir. Sept. 19,
2001) (order).
II. Standard of Review
HN2[ ] We review the District Court's ultimate decision
to deny a preliminary injunction for abuse of discretion.
See Dam Things from Denmark, a/k/a Troll Co. ApS, v.
Russ Berrie & Co., 290 F.3d 548, 556 (3d Cir. 2002); St.
Thomas-St. John Hotel & Tourism Ass'n, Inc. v. Virgin
Islands, 218 F.3d 232, 235 (3d Cir. 2000). But "'any
determination that is a prerequisite to the issuance of an
injunction . . . is reviewed according to the standard
applicable to that particular determination."' Southco,
Inc. v. Kanebridge Corp., 258 F.3d 148, 150-51 (3d Cir.
2001) [**20] (quoting Am. Tel. & Tel. Co. v. Winback
and Conserve Program, Inc., 42 F.3d 1421, 1427 (3d
Cir. 1994)). Thus "we exercise plenary review over the
District Court's conclusions of law and its application of
the law to the facts."' 258 F.3d at 151 (quoting Duraco
Prods., Inc. v. Joy Plastic Enters., Ltd., 40 F.3d 1431,
1438 (3d Cir. 1994)).
Ordinarily we will not disturb the factual findings
supporting the disposition of a preliminary injunction
motion in the absence of clear error. See Fed. R. Civ. P.
52(a); Novartis Consumer Health, Inc. v. Johnson &
Johnson-Merck Consumer Pharm. Co., 290 F.3d 578,
586 (3d Cir. 2002); S. Camden Citizens in Action v. N.J.
Dep't of Envtl. Protection, 274 F.3d 771, 777 (3d Cir.
2001). This case, however, involves First Amendment
claims, and "the reaches of the First Amendment are
ultimately defined by the facts it is held to embrace."
Hurley v. Irish-American Gay, Lesbian & Bisexual Group
of Boston, 515 U.S. 557, 567, 132 L. Ed. 2d 487, 115 S.
Ct. 2338 (1995). Therefore, we have "a constitutional
duty to conduct an independent examination of the
record as a whole," and we cannot defer to the [**21]
District [*157] Court's factual findings unless they
concern witnesses' credibility. Id.; Bose Corp. v.
Consumers Union of United States, Inc., 466 U.S. 485,
499, 510-11, 80 L. Ed. 2d 502, 104 S. Ct. 1949 (1984);
Christ's Bride Ministries, Inc. v. Southeastern Pa.
Transp. Auth., 148 F.3d 242, 247 (3d Cir. 1998).
Accordingly, we examine independently the facts in the
record and "draw our own inferences" from them.
Christ's Bride, 148 F.3d at 247.
III. Discussion
Four factors governed the District Court's decision
whether to issue a preliminary injunction barring the
Borough from removing the eruv. HN3[ ] To obtain an
injunction, the plaintiffs had to demonstrate (1) that they

are reasonably likely to prevail eventually in the litigation
and (2) that they are likely to suffer irreparable injury
without relief. See S. Camden Citizens, 274 F.3d at 777;
Adams v. Freedom Forge Corp., 204 F.3d 475, 484 (3d
Cir. 2000). If these two threshold showings are made
the District Court then considers, to the extent relevant,
(3) whether an injunction would harm the Borough more
than denying relief would harm the plaintiffs and (4)
whether granting [**22] relief would serve the public
interest. See S. Camden Citizens, 274 F.3d at 777;
Freedom Forge, 204 F.3d at 484.
Because the District Court ended its analysis after
concluding that the plaintiffs did not show that their
claims are reasonably likely to succeed, see 155 F.
Supp. 2d at 171, 191, our discussion focuses on that
factor. Disposing of the plaintiffs' FHA claim in the
margin, 13 [**23] we [*158] will first consider the

13 We

can dispense quickly with the plaintiffs' contention that
they have a valid FHA claim. HN4[ ] One necessary element
of a cause of action under the FHA is that the plaintiffs must
be "aggrieved persons," 42 U.S.C. § 3613(a)(1)(A), which in
this context means victims of "a discriminatory housing
practice," id. § 3602, that "makes unavailable or denies"
housing to them based on their religion. Id. § 3604(a). Some of
the plaintiffs lived in the Borough before the eruv was
established. 155 F. Supp. 2d at 188. Therefore, while the
plaintiffs claim that the Borough wants to remove the eruv to
discourage Orthodox Jews from moving into town, they do not
claim that removing the eruv would make housing within the
Borough "unavailable" to them. Instead, they argue that
removing the eruv would make their living in the Borough
much less desirable. But they concede that the Borough's
decision did not directly affect anyone's current or future
home. To our knowledge, no court has stretched the "make
unavailable or deny" language of § 3604(a) to encompass
actions that both (1) do not actually make it more difficult (as
opposed to less desirable) to obtain housing and (2) do not
directly regulate or zone housing or activities within the home.
See, e.g., LeBlanc-Sternberg v. Fletcher, 67 F.3d 412, 424 (2d
Cir. 1995) (stating that the pertinent language "has been
interpreted to reach a wide variety of discriminatory housing
practices, including discriminatory zoning restrictions"); SouthSuburban Hous. Ctr. v. Greater S. Suburban Bd. of Realtors,
935 F.2d 868, 882 (7th Cir. 1991) (stating that the relevant
language of § 3604(a) applies to "actions by individuals or
governmental units which directly affect the availability of
housing") (internal quotation marks omitted). We believe that
expanding § 3604(a) as the plaintiffs suggest is unwarranted,
as it would "create an FHA claim in every circumstance where
a religious group is denied a request to use municipal property
to make an area more appealing for the private practice of
their religion," even if the municipal action has nothing to do
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plaintiffs' free speech claim and then discuss their free
exercise claim. 14
A. The Free Speech Claim
HN6[ ] The First Amendment's Free Speech Clause
provides that "Congress shall make no law . . . abridging
the freedom of speech." U.S. Const. amend. I. "Speech"
is not construed literally, or even limited to the use of
words. Constitutional protection is afforded not only to
speaking and writing, but also to some nonverbal acts of
communication, viz., "expressive conduct" (or "symbolic
speech"). Affixing lechis to utility poles does not involve
the use of words, so the plaintiffs' behavior is protected
by the Free Speech Clause only if it constitutes
expressive conduct. 15

with housing. 155 F. Supp. 2d at 189.
We note, however, that we do not agree with the Borough's
contention--and the District Court's acquiescence, if its use of
the word "standing" was meant to signify a perceived lack of
subject-matter jurisdiction over the plaintiffs' FHA claim--that
the issue is jurisdictional. HN5[ ] When the presence or
absence of a cause of action depends on how statutory
language is interpreted (as the plaintiffs' FHA claim does), the
absence of a valid statutory cause of action does not preclude
jurisdiction unless the claim is frivolous or a transparent
attempt to manufacture federal-court jurisdiction where none
existed. See Verizon Md., Inc. v. Pub. Serv. Comm'n of Md.,
535 U.S. 635, 152 L. Ed. 2d 871, 122 S. Ct. 1753, 1758-59
(2002); Steel Co. v. Citizens for a Better Env't, 523 U.S. 83,
89, 140 L. Ed. 2d 210, 118 S. Ct. 1003 (1998); Bell v. Hood,
327 U.S. 678, 682, 90 L. Ed. 939, 66 S. Ct. 773- 85, 327 U.S.
678, 90 L. Ed. 939, 66 S. Ct. 773 (1946). Because the
plaintiffs' FHA claim is neither, we have jurisdiction to consider
it. See Growth Horizons, Inc. v. Delaware County, 983 F.2d
1277, 1280-84 (3d Cir. 1993) (holding that district court's
determination that defendant did not "make unavailable or
deny" housing under § 3604(f) was "a judgment on the merits
rather than a jurisdictional decision" because the plaintiff's
claim, though ultimately unsuccessful, was not frivolous).
14 Citing

Ebler v. City of Newark, 54 N.J. 487, 256 A.2d 44
(N.J. 1969), the plaintiffs attempt to raise a claim under New
Jersey law. Presumably because the plaintiffs did not include
this claim in their complaint, the District Court did not discuss
it. We shall do likewise.
15 The

Borough failed to contend in its brief that the act of
affixing lechis to utility poles is not "speech" within the
meaning of the First Amendment. HN7[ ] Ordinarily we
avoid addressing issues not raised in a party's opening brief.
See, e.g., Kirschbaum v. WRGSB Associates, 243 F.3d 145,
151 n.1 (3d Cir. 2001). However, "when an issue or claim is
properly before the court, the court is not limited to the

[**24]
HN8[ ] Conduct is protected by the First
Amendment when "the nature of [the] activity, combined
with the factual context and environment in which it was
undertaken," shows that the "activity was sufficiently
imbued with elements of communication to fall within the
[First Amendment's] scope." Spence v. Washington, 418
U.S. 405, 409-10, 41 L. Ed. 2d 842, 94 S. Ct. 2727
(1974); Troster v. Pa. State Dep't of Corrections, 65
F.3d 1086, 1090 (3d Cir. 1995). Context is crucial to
evaluating an expressive conduct claim because "the
context may give meaning to the symbol" or act in
question. Spence, 418 U.S. at 410.

HN9[ ] Until 1995, the Supreme Court determined
whether speech is "sufficiently imbued with elements of
communication" by asking "whether 'an intent to convey
a particularized message was present, and [whether] in
the surrounding circumstances the likelihood was great
that the message would be understood by those who
viewed it."' Texas v. Johnson, 491 U.S. 397, 404, 105 L.
Ed. 2d 342, 109 S. Ct. 2533 (1989) (quoting Spence,
418 U.S. at 410-11). [*159] Applying this two-prong test
(the "Spence-Johnson test"), the Supreme Court [**25]
held that the First Amendment shelters certain forms of
nonverbal communication. For instance, Johnson held
that burning an American flag as part of a demonstration
against the Reagan Administration's policies that
coincided with the 1984 Republican Party convention
was "speech" because its "expressive, overtly political
nature" was "both intentional and overwhelmingly
apparent" to the protestors' audience. 491 U.S. at 399,
406. Similarly, Spence held that attaching a peace
symbol to an American flag and displaying the "peace
flag" upside down was protected expression. The actor
"testified that he put a peace symbol on the flag and
displayed it to public view as a protest against the
invasion of Cambodia and the killings at Kent State
particular legal theories advanced by the parties, but rather
retains the independent power to identify and apply the proper
construction of governing law." Kamen v. Kemper Fin. Servs.,
Inc., 500 U.S. 90, 99, 114 L. Ed. 2d 152, 111 S. Ct. 1711
(1991). Thus we "may consider an issue 'antecedent to . . .
and ultimately dispositive of ' the dispute before [us], even an
issue the parties fail to identify and brief." United Nat'l Bank v.
Indep. Ins. Agents, 508 U.S. 439, 447, 124 L. Ed. 2d 402, 113
S. Ct. 2173 (1993) (quoting Arcadia v. Ohio Power Co., 498
U.S. 73, 77, 112 L. Ed. 2d 374, 111 S. Ct. 415 (1990))
(omission in original). Whether the Free Speech Clause
applies is a threshold question necessary to a proper analysis
of the parties' arguments. Therefore, we requested that the
parties provide supplemental memoranda on the issue, at
which time the Borough initiated its argument that no protected
expression is involved here.
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University, events which occurred a few days prior to his
arrest," and "it would have been difficult for the great
majority of citizens to miss the drift of appellant's point at
the time that he made it." 418 U.S. at 408, 410.
Additional types of nonverbal communication have also
been deemed constitutionally protected. See, e.g.,
Schacht v. United States, 398 U.S. 58, 62-63, 26 L. Ed.
2d 44, 90 S. Ct. 1555 (1970) [**26] (wearing United
States military uniforms as part of theatrical presentation
opposing Vietnam War); Tinker v. Des Moines Indep.
Community Sch. Dist., 393 U.S. 503, 505-06, 21 L. Ed.
2d 731, 89 S. Ct. 733, 49 Ohio Op. 2d 222 (1969)
(wearing black armband at school to protest Vietnam
War); W. Va. Bd. of Educ. v. Barnette, 319 U.S. 624,
632, 87 L. Ed. 1628, 63 S. Ct. 1178 (1943) (saluting the
American flag to show allegiance to the United States);
Stromberg v. California, 283 U.S. 359, 369, 75 L. Ed.
1117, 51 S. Ct. 532 (1931) (displaying red flag to
express opposition to organized government). In other
cases, the Court assumed, without deciding, that the
nonverbal political demonstrations at issue implicated
the First Amendment. Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 293, 82 L. Ed. 2d 221, 104
S. Ct. 3065 (1984) (sleeping in a public park in front of
the White House and on the Washington Mall, in the
middle of winter, to protest homelessness); United
States v. O'Brien, 391 U.S. 367, 376, 20 L. Ed. 2d 672,
88 S. Ct. 1673 (1968) (burning Selective Service
registration certificate on courthouse steps to protest
war). 16
[**27] HN10[

] The Supreme Court's unanimous 1995
opinion, Hurley v. Irish-American Gay, Lesbian and

16 Some

Justices have viewed other examples of nonverbal
political protest as sufficiently communicative to receive First
Amendment protection. See Brown v. Louisiana, 383 U.S.
131, 142, 15 L. Ed. 2d 637, 86 S. Ct. 719 (1966) (plurality
opinion) (finding that black citizens who silently assembled in
public library to protest segregated public facilities engaged in
expressive conduct); Garner v. Louisiana, 368 U.S. 157, 201,
7 L. Ed. 2d 207, 82 S. Ct. 248 (1961) (Harlan, J., concurring in
the judgment) (concluding that black persons who sat at
"white" lunch counters to protest segregated dining facilities
were engaging in symbolic speech and that their disturbingthe-peace convictions, which the majority reversed on
insufficient evidence grounds, violated the First Amendment).
In addition, the Supreme Court recently recognized a symbolic
speech claim in a different context. See City of Erie v. Pap's
A.M., 529 U.S. 277, 289, 146 L. Ed. 2d 265, 120 S. Ct. 1382
(2000) (plurality opinion) (stating summarily that nude erotic
dancing is "expressive conduct," though "it falls only within the
outer ambit of the First Amendment's protection").

Bisexual Group of Boston, 515 U.S. 557, 132 L. Ed. 2d
487, 115 S. Ct. 2338 (1995), modified somewhat the
test for determining when conduct constitutes "speech."
In Hurley, a group of gays, lesbians, and bisexuals of
Irish
ancestry
sued
under
a
state
public
accommodations law barring discrimination on the basis
of sexual orientation in an attempt to gain admission to
a private St. Patrick's Day [*160] parade in which an
array of disparate groups participated. While the parade
organizers asserted their First Amendment right to
shape the content of their speech, the plaintiffs
maintained that the organizers had no First Amendment
interest because their lack of selectivity in accepting
participants made it impossible for spectators to discern
a specific message. Rejecting the plaintiffs' contention,
the Supreme Court explained that "a narrow, succinctly
articulable message is not a condition of constitutional
protection, which if confined to expressions conveying a
'particularized message,' would never reach the
unquestionably shielded painting of Jackson Pollak,
music of Arnold Schoenberg, or [**28] Jabberwocky
verse of Lewis Carroll." 17 Id. at 569 (quoting Spence,
418 U.S. at 411).
By establishing that "a private speaker does not forfeit
constitutional
protection
simply
by
combining
multifarious voices, or by failing to edit their themes to
isolate an exact message as the exclusive subject
matter of the speech," Hurley eliminated the
"particularized message" aspect of the Spence-Johnson
test. 515 U.S. at 569-70. The Hurley Court had no need
to formulate a new test, however, because--unlike
conduct that is not normally communicative--parades
are inherently expressive. 515 U.S. at 568 ("Parades
are thus a form of expression, not just motion, and the
inherent expressiveness of marching to make a point
explains our cases involving protest marches."). [**29]
Thus Hurley left open how courts should evaluate
symbolic speech claims.
Before Hurley, we treated the Spence-Johnson factors
as prerequisites for conduct to be deemed expressive.
See Steirer by Steirer v. Bethlehem Area Sch. Dist., 987
F.2d 989, 995, 997 (3d Cir. 1993) (holding that
participating in community service is not expressive
conduct). But after Hurley, our decision in Troster v.
Pennsylvania State Department of Corrections, 65 F.3d

17 The

Hurley Court proceeded to hold that applying the public
accommodations law to force the parade organizers to include
the plaintiffs violated the organizers' First Amendment right to
select the components of their message. Id. at 579.
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1086 (3d Cir. 1995), concluded that Spence (and,
implicitly, Johnson as well) set signposts rather than
requirements, and that its two factors can no longer be
viewed as the only criteria. See id. at 1090 & n.1.
Because Spence "contained no language of necessity,"
we adopted the following standard: HN11[ ] conduct is
expressive if, "considering 'the nature of the activity,
combined with the factual context and environment in
which it was undertaken,' we are led to the conclusion
that the 'activity was sufficiently imbued with elements of
communication to fall within the scope of the First and
Fourteenth Amendments."' 18 Id. at 1090 (quoting
Spence, [*161] 418 U.S. at 409-10) (alteration in
original). [**30] We emphasized that this "is a factsensitive, context-dependent inquiry," and that the
putative speaker bears the burden of proving that his or
her conduct is expressive. Id.
[**31] We then applied this formulation to reject a state
corrections officer's claim that a regulation mandating
that each corrections officer wear an American flag
patch on his uniform's right shirt-sleeve, with the star
field facing his rear, violated the First Amendment by
compelling him to engage in expressive conduct. 65
F.3d at 1088. The officer believed that compulsory
display debases the flag and that "displaying the flag
with its star field to the rear signifies cowardice and
retreat from the principles for which the flag stands." Id.
Though we recognized the strength of the officer's

18 Outside

our Circuit, courts continue to view the SpenceJohnson test as the governing standard for determining
whether conduct constitutes protected expression. See, e.g.,
Gun Owners' Action League, Inc. v. Swift, 284 F.3d 198, 211
(1st Cir. 2002); Littlefield v. Forney Indep. Sch. Dist., 268 F.3d
275, 283 (5th Cir. 2001); Hutchins v. District of Columbia, 338
U.S. App. D.C. 11, 188 F.3d 531, 548 (D.C. Cir. 1999);
Colacurcio v. City of Kent, 163 F.3d 545, 549 n.1 (9th Cir.
1998); Stephenson v. Davenport Cmty. Sch. Dist., 110 F.3d
1303, 1307 n.4 (8th Cir. 1997); United States v. Lewis, 2002
U.S. Dist. LEXIS 17062, 2002 WL 31055185, *8 (S.D. W. Va.
Sept. 11, 2002); Daly v. Harris, 215 F. Supp. 2d 1098, 1108
(D. Haw. 2002); Isaacs ex rel. Isaacs v. Bd. of Educ., 40 F.
Supp. 2d 335, 336 (D. Md. 1999); Al-Amin v. City of New York,
979 F. Supp. 168, 172 (E.D.N.Y. 1997); Fighting Finest, Inc. v.
Bratton, 898 F. Supp. 192, 195 (S.D.N.Y. 1995); Gallo v.
County of Sonoma, 98 Cal. App. 4th 744, 120 Cal.Rptr.2d 550,
569 (Cal. Ct. App. 2002), State v. Machholz, 574 N.W.2d 415,
419-20 (Minn. 1998); Binkowski v. State, 322 N.J. Super. 359,
731 A.2d 64, 70 (N.J. Super. Ct. App. Div. 1999); State v.
Janssen, 219 Wis. 2d 362, 580 N.W.2d 260, 266 n.11 (Wis.
1998); State v. Berrill, 196 W. Va. 578, 474 S.E.2d 508, 516
(W. Va. 1996).

convictions, we determined that he did not show that the
act of wearing a flag patch was sufficiently
communicative to receive First Amendment protection,
as he did not present "evidence to support his otherwise
bare assertion that the flag patch regulation compels
expressive conduct." 65 F.3d at 1091 n.4.
Our discussion in Troster focused on two inquiries. First,
we examined whether the officer intended subjectively
(i.e., actually intended) for his conduct to communicate
to persons whom he expected to observe it (i.e., his
intended audience). We determined that there was no
proof that his conduct was [**32] "demonstrative of an
attitude or belief" or that he "actually asserted anything
to anyone." 65 F.3d at 1091-92.
Second, we considered whether observers understood
the message the officer intended his conduct to convey.
The record contained no evidence that "observers would
likely understand the patch or the wearer to be telling
them anything about the wearers' beliefs" or "that the
flag patch on the correctional officers' uniform will relay
any message (ideological or otherwise) to anyone." 65
F.3d at 1091-92 (emphases in original). Therefore, the
officer's compelled speech claim failed because he did
not show that the conduct in which he was forced to
engage was expressive.
Our emphasis in Troster on the putative speaker's
burden of proving that his conduct is "sufficiently imbued
with elements of communication" is important to our
resolution of the plaintiffs' expressive conduct claim in
this case. If the putative speaker's burden were "limited
to 'the advancement of a plausible contention' that [his
or her] conduct is expressive"--a view espoused by a
plurality of the D.C. Circuit but rejected by the Supreme
Court in Clark--the result "would be to create a rule that
all conduct is [**33] presumptively expressive." Clark,
468 U.S. at 293 n.5. Such a rule would be inconsistent
with the Supreme Court's repeated admonition that "we
cannot accept the view that an apparently limitless
variety of conduct can be labeled 'speech."' O'Brien, 391
U.S. at 376; see also Johnson, 491 U.S. at 404;
Spence, 418 U.S. at 409. Therefore, as we stressed in
Troster, 65 F.3d at 1091-92, and as the Supreme Court
held in Clark, HN12[ ] "it is the obligation of the person
desiring to engage in assertedly expressive conduct to
demonstrate that the First Amendment even applies."
Clark, 468 U.S. at 293 n.5.
With this background as context, we conclude that the
plaintiffs have not met their burden of showing that
affixing lechis to utility poles is "sufficiently imbued with
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elements of communication" to be deemed expressive
conduct. The record [*162] indicates that the lechis
were attached for the benefit of other Orthodox Jews,
not the general public. Therefore, if the plaintiffs'
conduct is expressive, their intended audience is other
Orthodox Jews. But the plaintiffs have not introduced
evidence that the lechis are meant to demonstrate [**34]
a belief or assert anything to Orthodox Jews or that
Orthodox Jews "likely understand" the eruv "to be telling
them anything," i.e., that they discern "any message
(ideological or otherwise)" from the lechis. 19 Troster, 65
F.3d at 1091 (emphases in original). Instead, on the
record before us, it appears that the eruv serves a
purely
functional,
non-communicative
purpose
indistinguishable, for free speech purposes, from that of
a fence surrounding a yard or a wall surrounding a
building.
Rather than "actually asserting anything to anyone," id.
at 1092, it seems that the eruv simply demarcates the
space within which certain activities otherwise forbidden
on the Sabbath are allowed. Plaintiff Chaim Book
described the eruv as a "boundary" that "requires
physical
demarcation,"
a
function
historically
achieved [**35] by "roping an area off." Similarly, at oral
argument counsel for the plaintiffs told us that the lechis
"replace[] the poles that would be used prior to the time
there were telephone poles" to designate the eruv's
boundaries. While the plaintiffs describe the eruv in
functional terms, explaining that it establishes an area
within which Orthodox Jews may engage in certain
otherwise impermissible activities, they offer no
evidence that it communicates anything. The only
evidence the plaintiffs introduced with respect to the
religious significance of the eruv was the affidavit of
Rabbi Hershel Schachter of Yeshiva University, an
expert on Orthodox Jewish law. Rabbi Schachter
explained that the eruv enables couples with young
children and persons who use wheelchairs to attend
synagogue on the Sabbath. He did not, however,
suggest that the Orthodox Jews who affix lechis intend
to send any message thereby, or that the eruv conveys
any message to Orthodox Jews.
Further, there is no evidence that Orthodox Jews
receive a message or ascertain the eruv's boundaries
by looking at the lechis. To the contrary, Rabbi Howard
Jachter, speaking on behalf of the TEAI, said that "most

19 As

we stated above, see supra note 15, it appears that until
we requested briefing on the issue the parties merely
assumed that the lechis are protected by the First
Amendment.

Orthodox Jews [**36] do not . . . would not know how to
make an eruv, wouldn't see where the eruv is, how it is.
A rabbi wouldn't know how it is." Even plaintiff Chaim
Book, who is obviously familiar with the eruv's
boundaries and the lechis' locations, said, "I, who know
some of the poles have lechis, have a hard time
recognizing the lechi on the pole by just looking at it." In
addition, plaintiffs' complaint states that "the eruv is not
a religious symbol." Thus there is no evidence
contradicting the Borough's assertion at oral argument-which the plaintiffs did not dispute--that Orthodox Jews
learn the eruv's boundaries by word of mouth from the
persons charged with erecting and inspecting it.
Even if the plaintiffs had introduced evidence that the
lechis serve a boundary function, that would be
insufficient to prove they are "sufficiently imbued with
elements of communication to fall within the scope of
the First and Fourteenth Amendments." Troster, 65 F.3d
at 1090 (internal quotation marks omitted). All boundary
lines delineate the realms within which certain activities
are or are not allowed. For instance, the invisible
boundary between Nevada and Utah separates [*163]
an area where gambling [**37] is legal from one where it
is not. A homeowner's fence demarcates where his
neighbor's garden must stop. The walls of a synagogue
delineate the space where congregational worship takes
place. HN13[ ] But geographical boundary lines,
fences, and walls are simply not protected expression in
the absence of evidence that some "attitude or belief,"
Troster, 65 F.3d at 1091, is conveyed or received from
them. Cf. Dallas v. Stanglin, 490 U.S. 19, 25, 104 L. Ed.
2d 18, 109 S. Ct. 1591 (1989) ("It is possible to find
some kernel of expression in almost every activity a
person undertakes--for example, walking down the
street or meeting one's friends at a shopping mall--but
such a kernel is not sufficient to bring the activity within
the protection of the First Amendment."); Pro v.
Donatucci, 81 F.3d 1283, 1293 (3d Cir. 1996) (Roth, J.,
dissenting) (noting that "expression and communication
are the crucial attributes of speech," that "nowhere is
this stress on expression and communication more clear
than in the Court's approach to speech that falls outside
the traditional domain of the spoken or written word,"
and that "the classic examples of conduct-asspeech [**38]
all
contain
patently
expressive
messages."). Otherwise, the act of constructing houses
of worship would implicate the Free Speech Clause,
whereas courts consistently analyze the constitutionality
of zoning regulations limiting such construction under
the Free Exercise Clause, not the Free Speech Clause.
See, e.g., City of Boerne v. Flores, 521 U.S. 507, 534,
138 L. Ed. 2d 624, 117 S. Ct. 2157 (1997); Messiah
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Baptist Church v. County of Jefferson, 859 F.2d 820,
823-26 (10th Cir. 1988); Lakewood, Ohio Congregation
of Jehovah's Witnesses, Inc. v. City of Lakewood, 699
F.2d 303, 307-08 (6th Cir. 1983); Church of Jesus Christ
of Latter-Day Saints v. Jefferson County, 741 F. Supp.
1522, 1527-34 (N.D. Ala. 1990); cf. Congregation Kol
Ami v. Abington Township, 2002 U.S. App. LEXIS
21541, 2002 WL 31312280 (3d Cir. Oct. 16, 2002).
Moreover, if solely the act of erecting a wall separating
the interior of a building from the secular world
constituted "speech," every religious group that wanted
to challenge a zoning regulation preventing them from
constructing a house of worship could raise a "hybrid"
rights claim triggering strict scrutiny, see Employment
Division v. Smith, 494 U.S. 872, 881-82, 108 L. Ed. 2d
876, 110 S. Ct. 1595 (1990), [**39] 20 a notion so
astonishing that we are unaware of any court--or even
any law review article--that has suggested it.
Plaintiffs maintain that, although the eruv is functional, it
is also expressive, just as the 18-foot Chanukah
menorah in Allegheny County v. Greater Pittsburgh
ACLU, 492 U.S. 573, 106 L. Ed. 2d 472, 109 S. Ct.
3086 (1989), [**40] was expressive even though the
functional purpose of menorahs is to hold candles. To
the extent that the plaintiffs' point is that functionality
and expression are "not mutually exclusive," we do not
disagree; HN14[ ] things ordinarily used for functional
purposes can be used for communicative purposes as
well. Name.Space, Inc. v. Network Solutions, Inc., 202
F.3d 573, 586 (2d Cir. 2000) (concluding [*164] that
Internet domain names are ordinarily functional, but can
be expressive if they contain a message, e.g.,
".jones_for_president"). But there is no evidence that
the eruv is an example of such overlapping purposes,
whereas there was ample evidence to that effect in
Allegheny. As part of a holiday display that stood at the
entrance to a government building and included a 45foot Christmas tree, the 18-foot menorah was both

20 As

explained in more detail below, Smith held that the Free
Exercise Clause offers no protection when a neutral,
generally applicable law incidentally burdens religious
practice, with a possible exception for "hybrid" rights situations
in which both the right to free exercise of religion and another
constitutional right are implicated. 494 U.S. at 879, 881-82. If
the law imposing the burden on religious freedom is either not
neutral or not generally applicable, however, it violates the
First Amendment unless it satisfies strict scrutiny (i.e., unless
it is narrowly tailored to advance a compelling government
interest). See Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah, 508 U.S. 520, 546, 124 L. Ed. 2d 472, 113 S. Ct.
2217 (1993).

intended and understood to express "a recognition that
Christmas is not the only traditional way of observing
the winter-holiday season" and "an acknowledgment of
Chanukah as a contemporaneous alternative tradition."
Allegheny, 492 U.S. at 617-18.
In sharp contrast here, there is no evidence that
Orthodox Jews intend or understand the eruv to
communicate [**41] any idea or message. Rather, the
evidence shows that the eruv--like a fence around a
house or the walls forming a synagogue--serves the
purely functional purpose of delineating an area within
which certain activities are permitted.
We also reject the plaintiffs' contention that the eruv
may be deemed expressive simply because some
residents of Tenafly who are not Orthodox Jews discern
various unintended messages emanating from it,
notwithstanding that these persons would not be
intended recipients even if the lechis were meant to
send a message. To accept this position would mean
that whether conduct is expressive depends entirely on
how observers perceive it--even if the actor had no
communicative intent, and even if the actor disapproves
of the message (or messages) discerned by the
observers. See Troster, 65 F.3d at 1092 (noting the
difference between an observer's independent inference
from an actor's behavior and an observer's receipt of a
nonverbal message intentionally sent by the actor);
Peter Meijes Tiersma, Nonverbal Communication and
the Freedom of "Speech", 1993 Wis. L. Rev. 1525,
1553, 1561-62 (stating that nonverbal conduct is
expressive only [**42] if it involves "a conscious transfer
of information," i.e., "an attempt to communicate" by the
actor).
Finally, we cannot accept the plaintiffs' argument that,
by analogy to the protection afforded newsracks, the
eruv is protected under the First Amendment. Relying
on City of Lakewood v. Plain Dealer Publ'g Co., 486
U.S. 750, 100 L. Ed. 2d 771, 108 S. Ct. 2138 (1988), the
plaintiffs insist that, just as newsracks facilitate the
distribution of newspapers, the eruv facilitates religious
worship. 21 But City of Lakewood did not treat
newsracks as protected based on the sweeping
rationale that they facilitate speech, but rather because
they are inextricably intertwined with speech. Id. at 768

21 City

of Lakewood, the Supreme Court sustained a facial
challenge to an ordinance granting the mayor "unfettered
discretion" to grant or deny permits to place newsracks on
public property. 486 U.S. at 772.
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("The actual 'activity' at issue here is the circulation of
newspapers, which is constitutionally protected.").
Unlike a newsrack, which facilitates the paradigm of
communication (the sale of newspapers), there is no
evidence that the eruv is inextricably linked to a
communicative activity. Instead, the record shows that
the eruv exists solely to designate the boundaries within
which Orthodox Jews can engage in certain activities on
the Sabbath. Therefore, City of Lakewood [**43] does
not support the plaintiffs' position that the noncommunicative act of delineating an area constitutes
protected expression. [*165] In sum, as in Troster, the
plaintiffs offer nothing more than a "bare assertion" that
their conduct is expressive. 22 65 F.3d at 1091 n.4.
Because this does not satisfy the plaintiffs' burden of
proof, their free speech claim fails. 23
B. The Free Exercise Claim
1. Determining [**44] the appropriate level of scrutiny
HN15[ ] The Free Exercise Clause, which binds the
Borough pursuant to the Fourteenth Amendment, see
Cantwell v. Connecticut, 310 U.S. 296, 303, 84 L. Ed.
1213, 60 S. Ct. 900 (1940), provides that "Congress
shall make no law . . . prohibiting the free exercise [of
religion]." U.S. Const. amend. I. Depending on the
nature of the challenged law or government action, a
free exercise claim can prompt either strict scrutiny or
rational basis review. 24
HN16[ ] If a law is "neutral" and "generally applicable,"
and burdens religious conduct only incidentally, the Free
Exercise Clause offers no protection. Employment Div.
v. Smith, 494 U.S. 872, 879, 108 L. Ed. 2d 876, 110 S.
Ct. 1595 (1990). [**45] 25 Smith held that the Free

22 Our

holding is limited to the record in this case and does not
necessarily preclude the possibility that a party in another
case might introduce evidence showing that attaching lechis to
utility poles is conduct protected by the Free Speech Clause.

Exercise Clause did not require a state to exempt the
ingestion of peyote during a Native American Church
ceremony from its neutral, generally applicable
prohibition on using that drug. Id. at 882. On the other
hand, if the law is not neutral (i.e., if it discriminates
against religiously motivated conduct) or is not generally
applicable (i.e., if it proscribes particular conduct only or
primarily when religiously motivated), strict scrutiny
applies and the burden on religious conduct violates the
Free Exercise Clause unless it is narrowly tailored to
advance a compelling government interest. 26 Church of
the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S.
520, 532, 542, 124 L. Ed. 2d 472, 113 S. Ct. 2217
(1993).
[**46] Further, HN18[

] the Free Exercise Clause's
mandate of neutrality toward religion prohibits
government from "deciding that secular motivations are
more important than religious motivations." Fraternal
Order of Police v. City of Newark, 170 F.3d 359, 365 (3d
Cir. 1999). Accordingly, in situations where government
officials exercise discretion in applying a facially neutral
law, so that whether they enforce the law depends on
their evaluation of the reasons underlying a violator's
conduct, [*166] they contravene the neutrality
requirement if they exempt some secularly motivated
conduct but not comparable religiously motivated
conduct. See Lukumi, 508 U.S. at 537; Smith, 494 U.S.
at 884; Bowen v. Roy, 476 U.S. 693, 708, 90 L. Ed. 2d
735, 106 S. Ct. 2147 (1986) (plurality opinion); Fraternal
Order of Police, 170 F.3d at 364-65. Thus in Lukumi the
Supreme Court invalidated an ordinance "punishing
'whoever . . . unnecessarily . . . kills any animal,' " where
state and local officials interpreted the ordinance to ban
animal [**47] sacrifices during Santeria religious
ceremonies, but to exempt secular activities such as
hunting, slaughtering animals for food, and even using
live rabbits to train greyhounds. 508 U.S. at 537
(alteration in original). The officials' selective application
of the ordinance "devalued religious reasons for killing
by judging them to be of lesser import than nonreligious

23 Accordingly,

the plaintiffs cannot assert a "hybrid rights"
claim under the Free Exercise Clause. See infra note 26.
24 To

survive strict scrutiny, a challenged government action
must be narrowly tailored to advance a compelling
government interest, whereas rational basis review requires
merely that the action be rationally related to a legitimate
government objective. As explained below, an intermediate
level of scrutiny may apply in the public employment context.
25 HN17[

] Smith involved a criminal law, but its rule also
applies in the context of non-criminal laws and regulations.
See Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah,

508 U.S. 520, 531, 124 L. Ed. 2d 472, 113 S. Ct. 2217 (1993);
Fraternal Order of Police v. City of Newark, 170 F.3d 359,
363-64 (3d Cir. 1999).
26 Strict

scrutiny may also apply when a neutral, generally
applicable law incidentally burdens rights protected by "the
Free Exercise Clause in conjunction with other constitutional
protections, such as freedom of speech and of the press, or
the rights of parents . . . to direct the education of their
children," Smith, 494 U.S. at 881 (citations omitted), but the
plaintiffs do not assert such a "hybrid rights" claim.
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reasons," causing religiously motivated conduct to be
"singled out for discriminatory treatment." Id. at 537-38.
Therefore, strict scrutiny applied, and the ordinance
failed that test because its "proffered objectives [were]
not pursued with respect to analogous non-religious
conduct." Id. at 546.
Because the ordinance in Lukumi gave officials
discretion to consider "the particular justification" for
each violation, it "represented a system of
'individualized governmental assessment of the reasons
for the relevant conduct,' " triggering under Smith strict
scrutiny of the ordinance's application to religiously
motivated conduct. Id. at 537 (quoting Smith, 494 U.S.
at 884). In Fraternal Order of Police, we held that the
neutrality principle applies with [**48] equal force when
government creates categorical, as opposed to
individualized, exceptions for secularly motivated
conduct. 170 F.3d at 365. A city's police department
applied its no-beard policy, which was designed to
promote uniform appearance, to allow medical
exemptions but deny similar exemptions to two Sunni
Muslim officers whose faith required them to grow
beards. Id. at 360-61, 366. Selective enforcement of
this nature, we said, exemplified the Supreme Court's
concern in Smith and Lukumi about "the prospect of the
government's deciding that secular motivations are
more important than religious motivations." Id. at 365. It
showed that the police department "made a value
judgment that secular (i.e., medical) motivations for
wearing a beard are important enough to overcome its
general interest in uniformity but that religious
motivations are not." Id. at 366. Therefore, the
enforcement of the policy against the Sunni Muslim
officers was "sufficiently suggestive of discriminatory
intent . . . to trigger heightened scrutiny under Smith and
Lukumi." 27 Id. at 365. The Sunni Muslim [*167] officers'

27 Smith

and Lukumi state unambiguously that HN19[ ] strict
scrutiny applies when government discriminates against
religiously motivated conduct. See Smith, 494 U.S. at 884;
Lukumi, 508 U.S. at 546. However, our decision in Fraternal
Order of Police applied only "heightened" or "intermediate"
scrutiny, under which the challenged government action must
be substantially related (rather than narrowly tailored) to
promoting an important (rather than compelling) government
interest. We did so because First Amendment rights are
limited in the public employment context by a government's
need to function efficiently. See, e.g., United States v. Nat'l
Employees Treasury Union, 513 U.S. 454, 465, 130 L. Ed. 2d
964, 115 S. Ct. 1003 (1995); Pickering v. Bd. of Educ., 391
U.S. 563, 568, 20 L. Ed. 2d 811, 88 S. Ct. 1731 (1968). In any
event, we determined that the police department's

beards posed no greater threat [**49] to uniform
appearance than did the beards worn by officers with
medical conditions.
Id. at 366. Thus the police
department's policy was void under "any degree of
heightened scrutiny." Id. at 367.
[**50] Smith, Lukumi, and Fraternal Order of Police
point the way to the appropriate level of scrutiny in this
case. On its face, HN20[ ] Ordinance 691 is neutral
and generally applicable. But HN21[ ] "official action
that targets religious conduct for distinctive treatment
cannot be shielded [from constitutional attack] by mere
compliance with the requirement of facial neutrality."
Lukumi, 508 U.S. at 534. We must look beyond the text
of the ordinance and examine whether the Borough
enforces it on a religion- neutral basis, as "the effect of a
law in its real operation is strong evidence of its object."
Id. at 535.

Because Ordinance 691 is neutral and generally
applicable on its face, if the Borough had enforced it
uniformly, Smith would control and the plaintiffs' claim
would accordingly fail. The Borough insists it has done
so, but the record shows otherwise. Indeed, the
Borough has tacitly or expressly granted exemptions
from the ordinance's unyielding language for various
secular and religious--though never Orthodox Jewish-purposes. Cf. Fowler v. Rhode Island, 345 U.S. 67, 69,
97 L. Ed. 828, 73 S. Ct. 526 (1953) (holding that city
violated Free Exercise [**51] Clause by enforcing
ordinance banning meetings in park against Jehovah's
Witnesses but exempting other religious groups). From

discriminatory value judgment failed even intermediate
scrutiny. Fraternal Order of Police, 170 F.3d at 365-66 & n.7.
We note that, in contrast to our decision in Fraternal Order of
Police, two other circuit courts have stated that the Free
Exercise Clause offers no protection when a statute or policy
contains broad, objectively defined exceptions not entailing
subjective, individualized consideration. See Swanson v.
Guthrie v. Indep. Sch. Dist. No. I-L, 135 F.3d 694, 701 (10th
Cir. 1998) (stating that school district's excepting fifth-year
seniors and special education students from "no-part-timeattendance" policy did not require strict scrutiny of refusal to
allow Christian home-schooled student to attend part-time);
Am. Friends Serv. Comm. v. Thornburgh, 951 F.2d 957, 961
(9th Cir. 1991) (determining that exceptions in statute
regulating immigrant hiring for independent contractors,
household employees, and employees hired before November
1986 did not trigger strict scrutiny of denial of religiously
motivated exemption request because the statutory exceptions
"exclude entire, objectively-defined categories of employees
from the scope of the statute").
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the drab house numbers and lost animal signs to the
more obtrusive holiday displays, church directional
signs, and orange ribbons--the last of which the District
Court erroneously deemed irrelevant to the
constitutional analysis 28--the Borough has allowed
private citizens to affix various materials to its utility
poles. Apart from their religious nature, the lechis are
comparable to the postings the Borough has left in
place. If anything, the lechis are less of a problem
because they are so unobtrusive; even observant Jews
are often unable to distinguish them from ordinary utility
wires. While the Borough alleges that the lechis are
different because the plaintiffs intend them to be
"permanent," house numbers nailed to utility poles are
likewise intended to be permanent. [*168] And although
the Borough insists that the lechis' religious nature
justifies its decision to remove them, this is precisely the
sort of reasoning that Lukumi and Fraternal Order of
Police forbid.
[**52] We believe that the Borough's selective,
discretionary application of Ordinance 691 against the
lechis violates the neutrality principle of Lukumi and
Fraternal Order of Police because it "devalues"
Orthodox Jewish reasons for posting items on utility
poles by "judging them to be of lesser import than
nonreligious reasons," and thus "singles out" the
plaintiffs' religiously motivated conduct for discriminatory
treatment. Lukumi, 508 U.S. at 537; Fraternal Order of
Police, 170 F.3d at 364-65. 29 [**53] Just as the
exemptions for secularly motivated killings in Lukumi
indicated that the city was discriminating against
Santeria animal sacrifice, and just as the medical

exemption in Fraternal Order of Police indicated that the
police department was discriminating against religiously
motivated requests to grow beards, the Borough's
invocation of the often-dormant Ordinance 691 against
conduct motivated by Orthodox Jewish beliefs is
"sufficiently suggestive of discriminatory intent,"
Fraternal Order of Police, 170 F.3d at 365, that we must
apply strict scrutiny. See Lukumi, 508 U.S. at 546. 30
[**54] The Borough nonetheless contends that three

aspects of this case--the plaintiffs' use of government
property, the lack of a "substantial burden" on the
plaintiffs' religious freedom, and the "optional" nature of
the eruv--place it outside the framework of Lukumi and
Fraternal Order of Police, and thus preclude us from
applying strict scrutiny even though the Borough has
discriminated against conduct motivated by Orthodox
Jewish beliefs.
First, the Borough insists that, because the utility poles
are on its land, this case is governed by Lyng v.
Northwest Indian Cemetery Protective Ass'n, 485 U.S.
439, 99 L. Ed. 2d 534, 108 S. Ct. 1319 (1988), which
held that the Free Exercise Clause did not prevent the
federal government from implementing a decision,
based on religion-neutral criteria, to construct a road
and allow timber harvesting on 17,000 acres of national
forest land traditionally used by Native Americans for
religious practices. Id. at 447-53; [*169] see also
Bowen v. Roy, 476 U.S. 693, 699-701, 708, 90 L. Ed. 2d
735, 106 S. Ct. 2147 (1986) (holding that Free Exercise
Clause did not require government to grant religious

30 Whereas
28 Pursuant

to our "constitutional duty to conduct an
independent examination of the record as a whole," Hurley,
515 U.S. at 567, we believe there is ample evidence in the
record showing that orange ribbons were attached to the
Borough's utility poles for "a lengthy period of time" and that
Borough officials knew about them but made no effort to
remove them. A594-95 (Mayor Moscovitz Test.); see also
A277 (statement of Tenafly resident Lee Rosenbaum that
"surely, a town that brandished orange ribbons tied to almost
every pole in town for what I think was several years can
tolerate some unobtrusive markers").
29 We

note, however, that we reject the plaintiffs' contention
that the Free Exercise Clause bars the Borough from
distinguishing between the lechis and the plastic-covered
wires attached to utility poles by telephone and cable
television companies. Because utility poles exist to facilitate
telecommunications, utility wires are obviously unlike any of
the other materials the Borough has allowed people to affix to
the poles.

First Amendment rights are necessarily limited in
the public employment context, see Nat'l Employees Treasury
Union, 513 U.S. at 465, our case, unlike Fraternal Order of
Police, involves purely private conduct. Thus Smith and
Lukumi obligate us to apply strict scrutiny. See supra note 27.
We note that, in determining the appropriate standard to apply,
we do not believe it necessary to consider the subjective
motivations of the Council members who voted to remove the
eruv. Lukumi and Fraternal Order of Police inferred
discriminatory purpose from the objective effects of the
selective exemptions at issue without examining the
responsible officials' motives. See Lukumi, 508 U.S. at 537-38;
Fraternal Order of Police, 170 F.3d at 364-66; see also
Laurence H. Tribe, American Constitutional Law § 5-16, at 956
(3d ed. 2000) ("Under Smith, a law that is not neutral or that is
not generally applicable can violate the Free Exercise Clause
without regard to the motives of those who enacted the
measure."). Likewise, the objective effects of the Borough's
enforcement of Ordinance 691 are sufficient for us to conclude
that it is not being applied neutrally against the eruv.
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exemption from generally [**55] applicable, religionneutral statutory requirement that welfare recipients
furnish their Social Security numbers where no
individualized exemptions were allowed). According to
the Borough, the controlling principle is that "'the Free
Exercise Clause is written in terms of what the
government cannot do to the individual, not in terms of
what the individual can exact from the government."'
Northwest Indian Cemetery, 485 U.S. at 451 (1988)
(quoting Sherbert, 374 U.S. at 412 (Douglas, J.,
concurring)); Roy, 476 U.S. at 700.
Contrary to the Borough's position, however, the
principle of Lukumi and Fraternal Order of Police--that
HN22[ ] government cannot discriminate between
religiously motivated conduct and comparable secularly
motivated conduct in a manner that devalues religious
reasons for acting--applies not only when a coercive law
or regulation prohibits religious conduct, but also when
government denies religious adherents access to
publicly available money or property. See Sherbert v.
Verner, 374 U.S. 398, 404-05, 10 L. Ed. 2d 965, 83 S.
Ct. 1790 (1963) (holding that Free Exercise Clause
prohibits state from devaluing religious reasons [**56]
for seeking unemployment benefits); Davey v. Locke,
299 F.3d 748, 753-54 (9th Cir. 2002) (holding that Free
Exercise Clause bars state from making college
scholarships contingent on recipients not majoring in
theology); cf. Rosenberger v. Rector & Visitors of Univ.
of Va., 515 U.S. 819 at 831-35 (holding that Free
Speech Clause precludes state university that pays
student publications' printing costs from denying funding
based on publication's religious viewpoint).
In contrast, HN23[ ] the principle of Northwest Indian
Cemetery applies only when a person of faith asks for
special, not equal, treatment in the context of a religionneutral policy. See Adams v. Comm'r of Internal
Revenue, 170 F.3d 173, 181 & n.10 (3d Cir. 1999)
(rejecting argument that "uniform and facially neutral"
penalty for "a conscious, intentional failure" to file taxes
could not be applied to religious objector); Swanson v.
Guthrie Indep. Sch. Dist. No. I-L, 135 F.3d 694, 701-02
(10th Cir. 1998) (rejecting claim that school district must
grant religiously motivated request for individualized
exemption from no-part-time-attendance policy where
no individualized exemptions [**57] were granted). It
does not apply when government discriminates against
religiously motivated conduct in allocating "the rights,
benefits, and privileges enjoyed by other citizens."
Northwest Indian Cemetery, 485 U.S. at 449.
In this case, the plaintiffs are not asking for preferential

treatment. Instead, they ask only that the Borough not
invoke an ordinance from which others are effectively
exempt to deny plaintiffs access to its utility poles simply
because they want to use the poles for a religious
purpose. Cf. Widmar v. Vincent, 454 U.S. 263, 273
n.13, 70 L. Ed. 2d 440, 102 S. Ct. 269 (1981) ("This
case is different from the cases in which religious
groups claim that the denial of facilities not available to
other groups deprives them of their rights under the
Free Exercise Clause.") (emphasis in original); Davey,
299 F.3d at 757-58 ("This is not a case where a person
claims that denial of a financial benefit which is not
available to others deprives him of his free exercise
rights."). Therefore, Lukumi and Fraternal Order of
Police, not Northwest Indian Cemetary, control our
disposition.
Second, the Borough maintains that strict
scrutiny [**58] should not apply because the plaintiffs
have not shown that the removal of the eruv would
substantially burden their religious practice. HN24[ ]
Under Smith and Lukumi, however, there is no
substantial burden requirement when government
discriminates against religious conduct. See Lukumi,
508 U.S. at 531-47 (finding Free Exercise Clause
violation without considering whether a substantial
burden on religious freedom existed); Fraternal Order of
Police, 170 F.3d at 364-67 (same); Brown v. Borough of
Mahaffey, 35 F.3d 846, 849-50 (3d Cir. 1994) ("Applying
such a burden test to non-neutral government actions
would make petty harassment of religious institutions
and exercise immune from the protection of the First
Amendment."). Instead, the plaintiffs need to show only
"a sufficient interest in the case to meet the normal
requirement of constitutional standing," Hartmann v.
Stone, 68 F.3d 973, 979 n.4 (6th Cir. 1995) (rejecting
substantial burden requirement), and their inability to
attend synagogue on the Sabbath without the eruv
easily suffices.
[*170]

Moreover, Smith admonished courts not to engage in
the sort of inquiry the Borough demands. HN25[ ]
The [**59] Supreme Court explained that "judging the
centrality of different religious practices" violates the
principle that "courts must not presume to determine the
place of a particular belief in a religion." Smith, 494 U.S.
at 887; see also DeHart v. Horn, 227 F.3d 47, 56 (3d
Cir. 2000) (en banc) (same). Evaluating the extent of a
burden on religious practice is equally impermissible,
the Smith Court said, because it entails a forbidden
inquiry into religious doctrine. "'Constitutionally
significant burden' would seem to be 'centrality' under
another name," and "inquiry into 'severe impact' is no
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different from inquiry into centrality." 31 Smith, 494 U.S.
at 887 n.4; [*171] see also Northwest Indian Cemetery,
485 U.S. at 451 ("Whatever may be the exact line
between unconstitutional prohibitions on the free
exercise of religion and the legitimate conduct by
government of its own affairs, the location of the line
cannot depend on measuring the effects of a
governmental action on a religious objector's spiritual
development."); cf. Widmar, 454 U.S. at 269 n.6
(rejecting distinction between "religious worship" and
other religious speech [**60] because it would require

31 Notwithstanding

the Supreme Court's admonition in Smith
against judicial inquiries into the centrality of religious
practices, a number of circuit courts persist in imposing a
substantial burden requirement in various contexts. See, e.g.,
Levitan v. Ashcroft, 350 U.S. App. D.C. 180, 281 F.3d 1313,
1320 (D.C. Cir. 2002) (stating in prison context that free
exercise plaintiff must demonstrate that the challenged law
burdens "a central tenet or important practice of [his] religion");
Am. Family Ass'n, Inc. v. City and County of San Francisco,
277 F.3d 1114, 1124 (9th Cir. 2002) (noting that Ninth Circuit
continues to demand that a plaintiff show substantial burden in
challenges to government actions that are not "regulatory,
proscriptive or compulsory," though the more recent decision
in Davey v. Locke, discussed above, did not impose this
requirement); Altman v. Minn. Dep't of Corrections, 251 F.3d
1199, 1204 (8th Cir. 2001) ("Government significantly burdens
the exercise of religion if it significantly constrains conduct or
expression that manifests a central tenet of a person's
religious beliefs, meaningfully curtails the ability to express
adherence to a particular faith, or denies reasonable
opportunities to engage in fundamental religious activities.");
Altman v. Bedford Cent. Sch. Dist., 245 F.3d 49, 79 (2d Cir.
2001) (stating, contrary to Smith and Lukumi and without citing
either opinion, that substantial burden test applies when
neutral law incidentally impinges on religious exercise); Strout
v. Albanese, 178 F.3d 57, 65 (1st Cir. 1999) (quoting a preSmith case for the proposition that "the free exercise inquiry
[is] whether government has placed a substantial burden on
the observation of a central belief or practice") (internal
quotation marks omitted) (emphasis in original); United States
v. Grant, 117 F.3d 788, 793 (5th Cir. 1997) (rejecting free
exercise claim, without citing Smith or Lukumi, on ground that
plaintiff's religious freedom was not substantially burdened);
Goodall by Goodall v. Stafford County Sch. Bd., 60 F.3d 168,
173 (4th Cir. 1995) (stating that substantial burden
requirement applies when challenged law is not generally
applicable); Fleischfresser v. Dirs. of Sch. Dist. 200, 15 F.3d
680, 689-90 (7th Cir. 1994) (requiring substantial burden as
prerequisite for free exercise claim without citing Smith);
Church of Scientology v. City of Clearwater, 2 F.3d 1514, 1549
(11th Cir. 1993) (stating that strict scrutiny applies when a law
that targets religion imposes a substantial burden on
believers).

courts "to inquire into the significance of words and
practices to different religious faiths" and "such inquiries
would tend inevitably to entangle the State with religion
in a manner forbidden by our cases").
[**61] Third, the Borough asserts that the plaintiffs
cannot state a free exercise claim because the eruv is
an "optional" religious practice. For reasons similar to
those counseling against requiring the plaintiffs to
demonstrate a substantial burden on their religious
practice, we cannot accept the Borough's contention
that courts presented with free exercise claims should,
as a threshold matter, determine whether the religious
practices at issue are "mandatory" or "optional." We
need
not
consider
whether
the
Borough's
characterization of the eruv is accurate. HN26[ ]
Neither the Supreme Court nor our Court has intimated
that only compulsory religious practices fall within the
ambit of the Free Exercise Clause. To the contrary, our
en banc decision in DeHart said that conduct implicates
the Free Exercise Clause if it is motivated by "beliefs
which are both sincerely held and religious in nature"
without regard to whether it is mandatory. 227 F.3d at
51; cf. id. at 54-55 (rejecting contention that, in the
context of prisoners' free exercise claims, conduct
based on "religious commandments" should receive
more protection than conduct that is "a positive
expression of belief"); [**62] see also Levitan v.
Ashcroft, 350 U.S. App. D.C. 180, 281 F.3d 1313, 1319
(D.C. Cir. 2002) (holding that, because "[a] requirement
that a religious practice be mandatory to warrant First
Amendment protection finds no warrant in the cases of
the Supreme Court or of this court," Catholic prisoners
could raise free exercise challenge to rule barring them
from consuming small amounts of wine during
Communion). 32 Further, if the Borough's position were
correct, the Lukumi Court would have considered
whether Santeria adherents believe their faith
commands them to sacrifice animals. But the Court did
not do so, instead deeming it sufficient that they had a
sincere desire to sacrifice animals for religious reasons.
See Lukumi, 508 U.S. at 531.
[**63] Additionally, if anything turned on whether a
religious practice is "mandatory" or "optional," courts

32 But

see Ward v. Walsh, 1 F.3d 873, 878 (9th Cir. 1993)
(suggesting, without citing supporting legal authority, that there
is a "distinction between a religious practice which is a positive
expression of belief and a religious commandment which the
believer may not violate at peril of his soul" in the context of
prisoners' free exercise claims).
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would have to question "the validity of particular litigants'
interpretations of [their] creeds" and perhaps even
adjudicate "controversies over religious authority or
dogma," tasks that are "not within the judicial ken."
Smith, 494 U.S. at 877, 887 (internal quotation marks
omitted); cf. Presbyterian Church in U.S. v. Mary
Elizabeth Hull Mem'l Presbyterian Church, 393 U.S.
440, 449-50, 21 L. Ed. 2d 658, 89 S. Ct. 601 (1969)
(holding that the Free Exercise Clause prohibits courts
from deciding church property disputes by [*172]
resolving underlying conflicts over "the interpretation of
particular church doctrines and the importance of those
doctrines to the religion"); see also United States v.
Ballard, 322 U.S. 78, 84-88, 88 L. Ed. 1148, 64 S. Ct.
882 (1944) (holding that courts can inquire into the
sincerity, but not the truth or falsity, of religious beliefs).

record shows, after the plaintiffs sued--the Borough has
allowed its residents to nail house numbers to utility
poles. Because the Borough has tolerated equally
permanent house numbers, it hardly has a compelling
interest in refusing to allow the inconspicuous lechis on
the ground that they are permanent. Further, it is hard to
see how the allegedly permanent nature of the
unobtrusive lechis somehow undermines Ordinance
691's objective of avoiding visual clutter and maintaining
control over municipal property more than items like
bright orange ribbons and lost animal signs. Moreover,
even if the Borough had a compelling interest in
preventing permanent fixtures on its utility poles, its
decision to remove the eruv while allowing the house
numbers is not narrowly tailored to promote that
interest.

Finally, if the First Amendment shielded only
compulsory religious practices, religions without
commandments "would find themselves outside the
scope of First Amendment protection altogether, [**64]
" Levitan, 281 F.3d at 1320, a result antithetical to basic
Free Exercise Clause norms. See, e.g., Fowler, 345
U.S. at 70 ("It is no business of courts to say that what is
a religious practice or activity for one group is not
religion under the protection of the First Amendment.").

Though the Borough's claim that it can remove the eruv
because of its religious nature [**66] requires more
discussion, it is similarly unpersuasive. The Borough
maintains that its decision to remove the eruv is justified
by its "compelling" interest in avoiding "an
Establishment Clause controversy." Contrary to the
Borough's position, however, HN28[ ] a government
interest in imposing greater separation of church and
state than the federal Establishment Clause mandates
is not compelling in the First Amendment context. See
Widmar, 454 U.S. at 276 (rejecting state university's
contention that its interest in complying with the state
constitution's prohibition on religious establishments,
which was more restrictive than its federal counterpart,
justified discriminating against religious speech, and
explaining [*173] that "the state interest asserted here-in achieving greater separation of church and State than
is already ensured under the Establishment Clause of
the Federal Constitution--is limited by the Free Exercise
Clause and in this case by the Free Speech Clause as
well") 33 Davey, 299 F.3d at 759 [*174] (same in

As the Borough's arguments for eschewing strict
scrutiny are unpersuasive, we must consider whether its
invocation of Ordinance 691 against the lechis is likely
to pass that test.
2. Application of strict scrutiny
Because the Borough's decision to remove the eruv is
not neutral toward conduct motivated by Orthodox
Jewish beliefs, it "must undergo the most rigorous of
scrutiny." Lukumi, 508 U.S. at 546. To be permissible
under the Free Exercise Clause, it "must advance
interests of the highest order and must be narrowly
tailored in pursuit of those interests." Id. (internal
quotation marks omitted). The Borough attempts to
justify its decision to remove the eruv, and distinguish
the lechis from the violations of Ordinance 691 it has
tolerated, on the grounds that the lechis are
"permanent" and religious in nature. Neither ground is
persuasive.
Much of our strict [**65] scrutiny analysis parallels our
earlier discussion of why the Borough's decision is not
religion-neutral. See Lukumi, 508 U.S. at 546-47 (stating
that HN27[ ] lack of neutrality eviscerates contention
that restriction is narrowly tailored to advance
compelling interest). First, for many years--and, the

33 In

1990, a divided panel of our Court suggested in dictum--in
a case that did not involve a Free Exercise Clause claim, and
without citing Widmar--that public schools have "a compelling
interest in maintaining the appearance of religious neutrality"
in their classrooms, and that this interest, even if not required
by the Establishment Clause, might outweigh public
employees' free exercise right to wear religious garb. United
States v. Board of Education, 911 F.2d 882, 889 (3d Cir. 1990)
(holding that Title VII does not require public schools to allow
teachers to wear religious garb, as this would impose an
"undue hardship" on the schools under 42 U.S.C. § 2000e(j)).
The opinions cited in support of this proposition were Cooper
v. Eugene School District, 301 Ore. 358, 723 P.2d 298 (Or.
1986)--which also did not cite Widmar--and the Supreme
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context of free exercise claim).
Court's one-sentence order dismissing an appeal from the
Oregon Supreme Court's ruling "for want of a substantial
federal question." 480 U.S. 942 (1987).
To the extent that the Oregon Supreme Court held in Cooper
that concerns about appearing neutral toward religion could
outweigh employees' free exercise rights in the public school
context, we do not believe the United States Supreme Court's
summary disposition approved that reasoning. Instead, we
believe, especially in light of subsequent doctrinal
developments, that the dictum in United States v. Board of
Education may be inconsistent with Widmar's principle that an
interest in more separation between church and state than the
Establishment Clause requires cannot justify restricting rights
shielded by the Free Exercise Clause. See Widmar, 454 U.S.
at 276.
First, HN29[ ] summary dispositions by the Supreme Court
"cannot be taken as adopting the reasoning of the lower
court," Wis. Dep't of Revenue v. Wrigley Co., 505 U.S. 214,
224 n.2, 120 L. Ed. 2d 174, 112 S. Ct. 2447 (1992); Zobel v.
Williams, 457 U.S. 55, 64 n.13, 72 L. Ed. 2d 672, 102 S. Ct.
2309 (1982) (same), and they can be used as precedent "only
if the [lower court's] decision[] rested solely on established
constitutional principles and did not break any new ground."
Robert L. Stern et al., Supreme Court Practice § 4.29, at 284
(8th ed. 2002). Hence the Supreme Court's summary
disposition in Cooper cannot be interpreted as endorsing the
Oregon Supreme Court's reasoning, particularly since that
reasoning flatly contradicts Widmar. See Fusari v. Steinberg,
419 U.S. 379, 388-89 n.15, 42 L. Ed. 2d 521, 95 S. Ct. 533
(1975) (stating that, even though a lower court's interpretation
of a summary affirmance by the Supreme Court was
"plausible," it was improper because it would "leave little
vitality" to an earlier Supreme Court decision); see also id. at
391-92 (Burger, C.J., concurring) ("An unexplicated summary
affirmance settles the issues for the parties, and is not to be
read as a renunciation by this Court of doctrines previously
announced in our opinions after full argument.").
Since Cooper, moreover, the Supreme Court has held in
several cases that a government interest in appearing neutral
toward religion, where not necessary to comply with the
Establishment Clause, cannot justify limiting First
Amendment rights. See Good News Club v. Milford Cent.
Sch., 533 U.S. 98, 112-19, 150 L. Ed. 2d 151, 121 S. Ct. 2093
(2001); Rosenberger, 515 U.S. at 839-46; Capitol Square
Review & Advisory Bd. v. Pinette, 515 U.S. 753, 761-63, 132
L. Ed. 2d 650, 115 S. Ct. 2440 (1995); Lamb's Chapel v. Ctr.
Moriches Union Free Sch. Dist., 508 U.S. 384, 395, 124 L. Ed.
2d 352, 113 S. Ct. 2141 (1993). Because subsequent doctrinal
developments remove whatever precedential authority a
summary disposition inconsistent with them might have, see
Hicks v. Miranda, 422 U.S. 332, 344-45, 45 L. Ed. 2d 223, 95
S. Ct. 2281 (1975); Lecates v. Justice of Peace Ct. No. 4, 637
F.2d 898, 902 (3d Cir. 1980), we believe that in all likelihood

[**67] The Borough further argues, however, that
leaving the eruv in place would constitute an actual
Establishment Clause violation, and that the need to
avoid such a violation justifies discriminating against the
plaintiffs' religiously motivated conduct. Before
explaining why this argument is also unavailing, we
must
examine
the
Supreme
Court's
recent
pronouncements in the area. 34 [**68] HN30[ ] Until
the past decade, the Supreme Court generally applied
the three-prong test of Lemon v. Kurtzman, 403 U.S.
602, 29 L. Ed. 2d 745, 91 S. Ct. 2105 (1971), under
which government action is consistent with the
Establishment Clause if it (1) "has a secular purpose";
(2) "does not have the principal or primary effect of
advancing or inhibiting religion"; and (3) "does not foster
an excessive entanglement with religion." Lamb's
Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S.
384, 395, 124 L. Ed. 2d 352, 113 S. Ct. 2141 (1993). 35

the Supreme Court summarily dismissed the appeal in Cooper
under the principle of Pickering v. Board of Education, 391
U.S. 563, 20 L. Ed. 2d 811, 88 S. Ct. 1731 (1968), which held
that government can impose restrictions on the First
Amendment rights "of public employees that would be plainly
unconstitutional if applied to the public at large." United States
v. Nat'l Employees Treasury Union, 513 U.S. 454, 465, 130 L.
Ed. 2d 964, 115 S. Ct. 1003 (1995). Thus the Supreme Court
had no need in Cooper to consider whether an interest in
appearing neutral toward religion can trump free exercise
rights outside the context of public employment.
34 Two

courts have held that the Establishment Clause allows
a municipality affirmatively to grant Orthodox Jews access to
public property so they can create an eruv. See ACLU of N.J.
v. City of Long Branch, 670 F. Supp. 1293, 1295-97 (D.N.J.
1987); Smith v. Community Bd. No. 14, 128 Misc. 2d 944, 491
N.Y.S.2d 584, 586-87 (N.Y. Sup. Ct. 1985), aff'd, 133 A.D.2d
79, 518 N.Y.S.2d 356, 357 (N.Y. App. Div. 1987). Those
cases are not on point here because the Borough has not
approved the eruv.
35 Compare,

e.g., Widmar, 454 U.S. at 271-75 (applying
Lemon test to hold that Establishment Clause does not bar
state university from allowing religious groups to use generally
available facilities); Lynch v. Donnelly, 465 U.S. 668, 679-86,
79 L. Ed. 2d 604, 104 S. Ct. 1355 (1984) (applying Lemon test
to uphold city-sponsored Christmas display that included
creche alongside various secular symbols), with Lee v.
Weisman, 505 U.S. 577, 586-87, 120 L. Ed. 2d 467, 112 S. Ct.
2649 (1992) (invalidating prayer at public school graduation
led by clergyman chosen by school officials without relying on
Lemon test); Marsh v. Chambers, 463 U.S. 783, 792-95, 77 L.
Ed. 2d 1019, 103 S. Ct. 3330 (1983) (upholding practice of
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Recent Supreme Court decisions, however, have not
applied the Lemon test. [**69] Instead, in cases
involving Establishment Clause challenges to private
individuals' use of government resources, the Court has
applied the endorsement test developed by Justice
O'Connor, which dispenses with the "entanglement"
prong of the Lemon test and collapses its "purpose" and
"effect" prongs into a single inquiry: would a reasonable,
informed observer, i.e., one familiar with the history and
context of private individuals' access to the public
money or property at issue, perceive the challenged
government action as endorsing religion? 36 [**71] See
Zelman v. Simmons-Harris, 536 U.S. 639, , 153 L. Ed.
2d 604, 122 S. Ct. 2460, 2468-69 (2002) (upholding
school voucher program where 96% of participating
students attended religiously affiliated schools because
parents' genuine and independent choices determined
where children went to school); Good News Club v.
Milford Cent. [*175] Sch., 533 U.S. 98, 117-19, 150 L.
Ed. 2d 151, 121 S. Ct. 2093 (2001) (holding that
Establishment Clause did not require public school to
bar evangelical Christian student group from using
facilities accessed by various other groups); 37 Capitol
Square Review & Advisory Bd. v. Pinette, 515 U.S. 753,
763, 132 L. Ed. 2d 650, 115 S. Ct. 2440 (1995) [**70]
(relying on the endorsement analysis in Lamb's Chapel
to hold that Establishment Clause did not require state
to prevent private group from erecting cross on
statehouse grounds, a traditional public forum) 38 [**72] ;

Lamb's Chapel, 508 U.S. at 395 (reciting the Lemon test
but relying primarily on the endorsement test to hold that
the Establishment Clause did not prohibit school district
from letting evangelical church group use publicly
available school facilities to show film series on
Christian family values); see also ACLU of N.J. v.
Schundler, 168 F.3d 92, 103, 105-07 (3d Cir. 1999)
(noting that Justice O'Connor's endorsement test is the
governing standard and applying it to uphold
government-sponsored
holiday
display
against
Establishment Clause attack). Each of these decisions
upheld the challenged government action because it
treated religion neutrally, and thus would not be viewed
by a reasonable, informed observer as endorsing
religion. 39
In contrast, HN32[ ] government runs afoul of the
endorsement test and violates the Establishment Clause
when it affirmatively supports religion on preferential
terms. See Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S.
290, 305-10, 147 L. Ed. 2d 295, 120 S. Ct. 2266 (2000)
(invalidating school policy of encouraging and
sponsoring student-initiated, student-led prayers before

38 Seven

still matters, however, in the context of
direct aid to parochial schools, where the Court subsumes it
within the "effect" analysis, see Agostini v. Felton, 521 U.S.
203, 232-33, 138 L. Ed. 2d 391, 117 S. Ct. 1997 (1997), and in
the rare case where government delegates civic power to a
religious group. See Bd. of Educ. of Kiryas Joel Village Sch.
Dist. v. Grumet, 512 U.S. 687, 696-705, 129 L. Ed. 2d 546,
114 S. Ct. 2481 (1994); Larkin v. Grendel's Den, Inc., 459 U.S.
116, 126-27, 74 L. Ed. 2d 297, 103 S. Ct. 505 (1982).

Justices in Capitol Square agreed that the reasoning
of Lamb's Chapel controlled, Capitol Square, 515 U.S. at 762,
three of these seven expressly applied the reasonable,
informed observer test, see id. at 772 (O'Connor, J., joined by
Souter & Breyer, JJ.), and the two dissenting Justices also
applied the endorsement test, see id. at 797-98 (Stevens, J.,
dissenting); id. at 817-18 (Ginsburg, J., dissenting). Four
Justices, however, recognized that the endorsement test
controls when government discriminates in favor of religion,
but argued that there is no need to apply the test to "purely
private" religious expression that occurs in a public forum
"open to all on equal terms" because such expression can
never violate the Establishment Clause. Id. at 770 (opinion
of Scalia, J.). Notwithstanding the Justices' divergent
approaches, subsequent Supreme Court decisions treat the
reasonable, informed observer test discussed at length in
Justice O'Connor's opinion as representing Capitol Square's
holding with respect to the appropriate Establishment Clause
test. See Good News Club, 533 U.S. at 119; Santa Fe Indep.
Sch. Dist. v. Doe, 530 U.S. 290, 308, 147 L. Ed. 2d 295, 120
S. Ct. 2266 (2000).

37 When

39 HN31[

opening state legislative sessions with prayers by stateemployed chaplain without mentioning Lemon test); see
generally Lamb's Chapel, 508 U.S. at 398- 99 (Scalia, J.,
concurring in the judgment) (chronicling Court's erratic
invocation of Lemon test).
36 "Entanglement"

presented with Establishment Clause claims in the
context of public education, the Supreme Court considers not
only whether a reasonable, informed observer would perceive
an endorsement of religion, but also whether the challenged
government practice coerces students into participating in
religious activity. See Good News Club, 533 U.S. at 115-16;
Lee, 505 U.S. at 592-93. The Court has not applied its
coercion test outside the public education context.

] While the Supreme Court's Establishment
Clause jurisprudence consistently emphasizes neutrality
toward religion, it allows government to "accommodate
religious needs by alleviating special burdens" on religious
practice unless the "accommodation" delegates political power
to a particular religious group or otherwise "singles out a
particular religious sect for special treatment." Kiryas Joel
Village Sch. Dist., 512 U.S. at 705-06.
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high school football games because reasonable,
informed observer would perceive school as endorsing
religion); County of Allegheny v. ACLU, Greater
Pittsburgh Chapter, 492 U.S. 573, 598-601, [*176] 106
L. Ed. 2d 472, 109 S. Ct. 3086 (1989) (holding that
county violated Establishment [**73] Clause by giving
Roman Catholic group preferential access to display
stand-alone creche depicting birth of Jesus on main
staircase of its seat of government because reasonable
observer would believe county's action was meant to
support and promote Christianity); see also ACLU of
N.J. v. Black Horse Pike Regional Bd. of Educ., 84 F.3d
1471, 1484-88 (3d Cir. 1996) (en banc) (invalidating
scheme that allowed public high school students to
choose graduation prayer, but not any secular speech,
by plurality vote). 40 In addition, some Justices have
held out the possibility that, even if government grants
equal rather than preferential access to religion, a
reasonable, informed observer could perceive an
endorsement of religion in extraordinary cases. See
Capitol Square, 515 U.S. at 777-78 (O'Connor, J.,
concurring in part and concurring in the judgment). For
instance, if one or more religious groups dominated
property the government made available to the public, a
reasonable observer might perceive an endorsement of
religion. See id.; cf. Freedom from Religion Found. v.
City of Marshfield, 203 F.3d 487, 489, 494-96 (7th Cir.
2000) (holding that Establishment [**74] Clause was
violated where sole display in public forum was fifteenfoot-tall white marble statue of Jesus bearing inscription
"Christ Guide Us On Our Way" in twelve-inch block
letters and facing oncoming traffic on adjacent highway).
Applying these principles to this case, we believe that, if
the Borough ceased discriminating against the plaintiffs'
religiously motivated conduct to comply with the Free
Exercise Clause, a reasonable, informed observer
would not perceive an endorsement of Orthodox [**75]
Judaism because the Borough's change of heart would
"reflect[] nothing more than the governmental obligation
of neutrality" toward religion. Sherbert, 374 U.S. at 409.
HN33[ ] A reasonable observer "must be deemed
aware of the history and context of the community,"

40 The

Allegheny Court also held, with no majority opinion on
this point, that local officials did not endorse religion by
erecting a display including a menorah, a Christmas tree, and
a sign entitled "Salute to Liberty" in front of another
government building. See 492 U.S. at 613-21 (opinion of
Blackmun, J.); id. at 632-36 (O'Connor, J., concurring in part
and concurring in the judgment); id. at 663-67 (Kennedy, J.,
concurring in the judgment in part and dissenting in part).

Good News Club, 533 U.S. at 119 (internal quotation
marks omitted); see also Zelman, 122 S. Ct. at 2468-69;
Black Horse Pike, 84 F.3d at 1486, and "presumed to
possess a certain level of information that all citizens
might not share." Capitol Square, 515 U.S. at 780
(O'Connor, J., concurring in part and concurring in the
judgment); see also Good News Club, 533 U.S. at 118
(stating that reasonable observer would know about
non-neutral implementation of policy); ACLU of N.J. v.
Schundler, 168 F.3d at 106 (noting that reasonable
observer would be aware of city's year-round practices
regarding cultural displays and celebrations). Thus the
reasonable, informed observer would know that the
lechis are items with religious significance and that they
enable Orthodox Jews to engage in activities otherwise
off limits on the Sabbath, but would also [**76] know
that the Borough was allowing them to remain on the
utility poles only because its selective application of
Ordinance 691 renders removing the lechis a free
exercise violation. See Allegheny, 492 U.S. at 632
(O'Connor, J., concurring in part and concurring in the
judgment) ("In cases involving the lifting of government
burdens on the free exercise of religion, a [*177]
reasonable observer would take into account the values
underlying the Free Exercise Clause in assessing
whether the challenged practice conveyed a message of
endorsement."). Cognizant of the Borough's secular
purpose of complying with the Free Exercise Clause,
see Board of Education of Westside Community
Schools v. Mergens, 496 U.S. 226 at 249, and the
religion-neutral effect of treating the lechis like other
postings, the reasonable observer would not believe
that the Borough was promoting Orthodox Judaism. See
Gregoire v. Centennial Sch. Dist., 907 F.2d 1366, 1380
(3d Cir. 1990) (concluding that religion-neutral treatment
of Christian group seeking access to public school
facilities sent message of neutrality toward, not
endorsement of, religion). This is true a fortiori because
there is no evidence in the current record that the
unobtrusive [**77] lechis are intended to send a
religious message to anyone.
Further, HN34[ ] there is a vital difference between
purely private religiously motivated conduct and conduct
initiated
or
sponsored
by
government.
See
Rosenberger, 515 U.S. at 841. No reasonable, informed
observer would perceive the decision of the plaintiffs to
affix lechis to utility poles owned by Verizon and to do
so with Cablevision's assistance as " 'a choice
attributable to the State.' " Santa Fe Indep., 530 U.S. at
311 (quoting Lee, 505 U.S. at 587). Similarly, because
the eruv is maintained solely with private funds, and
because allowing the lechis to remain in place would
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represent neutral rather than preferential treatment of
religiously motivated conduct, no reasonable, informed
observer would believe the Borough is "affirmatively
sponsoring" an Orthodox Jewish practice. Santa Fe
Indep., 530 U.S. at 313.
To the extent that access to the utility poles on Borough
land constitutes a "benefit," "HN35[ ] the 'guarantee of
neutrality is respected, not offended"' when religious
persons benefit incidentally from "'neutral criteria and
evenhanded policies."' Good News Club, 533 U.S. at
114 [**78] (quoting Rosenberger, 515 U.S. at 839). In
this context, there is "no realistic danger" that, if the
Borough treated the plaintiffs' religiously motivated
conduct on religion-neutral terms, reasonable, informed
observers would perceive an endorsement of Orthodox
Judaism. Lamb's Chapel, 508 U.S. at 395. Moreover,
even if there is some slight risk that a reasonable,
informed observer might "misperceive the endorsement
of religion," there is a much greater risk that the
observer would perceive hostility toward Orthodox Jews
if the Borough removes the lechis. Good News Club,
533 U.S. at 118; Mergens, 496 U.S. at 248; see also
Rosenberger, 515 U.S. at 846 (O'Connor, J.,
concurring) ("Withholding access would leave an
impermissible perception that religious activities are
disfavored."). 41
[**79] HN36[

] Because the Free Exercise Clause
requires neutral treatment of religion, see Smith, 494
U.S. at 879, only in a most unusual case could
compliance with free exercise norms offend the [*178]
Establishment Clause. Cf. Kiryas Joel Village Sch. Dist.,
512 U.S. at 717 (O'Connor, J., concurring) ("The
Religion Clauses prohibit the government from favoring
religion, but they provide no warrant for discriminating
against religion.") (emphasis in original). This is not such
a case. Therefore, the Borough has no Establishment
Clause justification for discriminating against the
plaintiffs' religiously motivated conduct. Accordingly, the
plaintiffs are reasonably likely to prevail on their free

41 To

the extent that the Lemon test retains some trace of
vitality, see Black Horse Pike, 84 F.3d at 1484, even after
Zelman, Good News Club, and Santa Fe eschewed it in favor
of the endorsement test, it does not support the Borough's
Establishment Clause defense. Allowing the eruv to remain
in place serves the secular purpose of complying with the Free
Exercise Clause, does not have the effect of advancing
religion because no reasonable, informed observer would
perceive an endorsement of religion, and involves no
government entanglement with religion because the Borough
will not monitor or support the maintenance of the eruv.

exercise claim.
3. Requirements for preliminary injunctive relief
HN37[ ] Where a district court has denied a motion for
a preliminary injunction, we may order the injunction to
issue if "the four factors required to grant a preliminary
injunction are apparent on the record before us."
Tanimura & Antle, Inc. v. Packed Fresh Produce, Inc.,
222 F.3d 132, 140 (3d Cir. 2000); see also Council of
Alternative Political Parties v. Hooks, 121 F.3d 876,
883-84 (3d Cir. 1997); [**80] Polaroid Corp. v. Disney,
862 F.2d 987, 1006 (3d Cir. 1988).
Our review of the record leaves us convinced that, in
addition to the reasonable probability that the plaintiffs
will ultimately prevail on their free exercise claim, the
remaining three factors for injunctive relief--irreparable
injury, the balance of hardships, and the public interest-also favor a preliminary injunction. HN38[ ] Limitations
on the free exercise of religion inflict irreparable injury.
Fifth Ave. Presbyterian Church v. City of New York, 293
F.3d 570, 574 (2d Cir. 2002); Kikumura v. Hurley, 242
F.3d 950, 963 (10th Cir. 2001); see also Swartzwelder
v. McNeilly, 297 F.3d 228, 241 (3d Cir. 2002) ("'The loss
of First Amendment freedoms, for even minimal periods
of time, unquestionably constitutes irreparable injury."')
(quoting Elrod v. Burns, 427 U.S. 347, 373, 49 L. Ed. 2d
547, 96 S. Ct. 2673 (1976)). The plaintiffs have
demonstrated that, if the eruv is removed, they will be
unable to push and carry objects outside the home on
the Sabbath, and those who are disabled or have small
children consequently will be unable to attend
synagogue. This showing [**81] easily satisfies the
irreparable injury requirement.
With respect to the balance of hardships, a preliminary
injunction would not harm the Borough more than
denying relief would harm the plaintiffs. Enjoining
removal of the eruv would cause neither the Borough
nor its residents any serious injury. Without an
injunction, on the other hand, the plaintiffs' free exercise
of religion will be impaired. The balance easily tips in the
plaintiffs' favor.
Finally, HN39[ ] where there are no societal benefits
justifying a burden on religious freedom, "the public
interest clearly favors the protection of constitutional
rights." Council of Alternative Political Parties v. Hooks,
121 F.3d 876, 884 (3d Cir. 1997). We do not see how
removing the lechis could advance any interests
sufficient to outweigh the infringement of the plaintiffs'
free exercise rights.
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In this context, the District Court should have
preliminarily enjoined the Borough from removing the
lechis pending a trial.
IV. Conclusion
Though the plaintiffs are not likely to prevail on their Fair
Housing Act claim and do not present a viable free
speech claim, they are reasonably likely to show that
the Borough violated [**82] the Free Exercise Clause by
applying Ordinance 691 selectively against conduct
motivated by Orthodox Jewish beliefs. Because the
three other factors for injunctive relief also favor the
plaintiffs, we reverse the District Court's denial of
injunctive relief and will enter an order directing the
Court to issue [*179] a preliminary injunction barring the
Borough from removing the lechis.

End of Document

Islamic Society of Basking Ridge v. Township of Bernards, 226 F.Supp.3d 320 (2016)

which did not define term “church,” but referred
to dictionary definition of term, was neutral and
generally applicable to churches, synagogues,
and mosques. Religious Land Use and
Institutionalized Persons Act of 2000 § 2, 42
U.S.C.A. § 2000cc(b)(1)-(3).

226 F.Supp.3d 320
United States District Court,
D. New Jersey.
The ISLAMIC SOCIETY OF BASKING RIDGE,
et al., Plaintiffs,
v.
TOWNSHIP OF BERNARDS, et al., Defendants.
Civil Action No. 16–1369 (MAS)(LHG)
|
Signed 12/31/2016

Cases that cite this headnote

[2]

Synopsis
Background: Muslim congregation brought action
against township planning board, challenging board’s
denial of its site plan application to build a mosque under
Religious Land Use and Institutionalized Persons Act
(RLUIPA) and federal and state constitutions.
Congregation moved for partial judgment on pleadings.

Civil Rights
Zoning, building, and planning; land use
Muslim congregation was not required to prove
that township planning board harbored hostility
toward Muslims in order to show that board’s
application of a parking ordinance to deny
congregation’s site plan request to build a
mosque violated Religious Land Use and
Institutionalized Persons Act’s (RLUIPA)
nondiscrimination provision; congregation was
only required to show that board intended to
apply ordinance differently on basis of religion.
Religious Land Use and Institutionalized
Persons Act of 2000 § 2, 42 U.S.C.A. §
2000cc(b)(1)-(3).

Holdings: The District Court, Michael A. Shipp, J., held
that:
board violated RLUIPA’s nondiscrimination provision
by applying a parking ordinance differently on basis of
religion, and

[1]

Cases that cite this headnote

provision in ordinance setting forth a 3:1 ratio between
seats and parking spaces for churches was
unconstitutionally vague.

[2]

[3]

Motion granted.

West Headnotes (16)
[1]

Civil Rights
Zoning, building, and planning; land use
Provision of a township parking ordinance
setting forth a 3:1 ratio between seats and
parking spaces for churches did not give rise to a
facial violation of Religious Land Use and
Institutionalized Persons Act’s (RLUIPA)
nondiscrimination provision, where provision,

Civil Rights
Zoning, building, and planning; land use
Generally, a claim under the Religious Land Use
and Institutionalized Persons Act’s (RLUIPA)
nondiscrimination provision requires a showing
of similarly situated comparators; however,
where a government expressly discriminates on
the basis of religion, such a showing is not
required.
Religious
Land
Use
and
Institutionalized Persons Act of 2000 § 2, 42
U.S.C.A. § 2000cc(b)(1)-(3).
Cases that cite this headnote
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[4]

Township planning board violated Religious
Land Use and Institutionalized Persons Act’s
(RLUIPA) nondiscrimination provision by
applying a parking ordinance’s 3:1 ratio
between seats and parking spaces to Christian
churches and Jewish synagogues but requiring a
Muslim congregation to construct parking
spaces far exceeding 3:1 ratio in order to build a
mosque;
board
unambiguously
treated
congregation’s request to build a mosque
differently than requests for Christian churches
and Jewish synagogues, and its interpretation of
ordinance’s 3:1 ratio as excluding mosques did
not corroborate its alleged concern for precise
assessments of parking demands. Religious
Land Use and Institutionalized Persons Act of
2000 § 2, 42 U.S.C.A. § 2000cc(b)(1)-(3).

Civil Rights
Zoning, building, and planning; land use
Muslim congregation was not required to point
to similarly situated comparators in order to
show that township planning board’s application
of a parking ordinance to deny congregation’s
site plan request to build a mosque violated
Religious Land Use and Institutionalized
Persons Act’s (RLUIPA) nondiscrimination
provision, where board expressly applied
different standards on basis of religion.
Religious Land Use and Institutionalized
Persons Act of 2000 § 2, 42 U.S.C.A. §
2000cc(b)(1)-(3).
Cases that cite this headnote

Cases that cite this headnote
[5]

Civil Rights
Zoning, building, and planning; land use
Even assuming Muslim congregation was
required to point to similarly situated
comparators in order to show that township
planning board’s application of a parking
ordinance to deny congregation’s site plan
request to build a mosque violated Religious
Land Use and Institutionalized Persons Act’s
(RLUIPA)
nondiscrimination
provision,
congregation’s proffered comparators, a Jewish
congregation, a Jewish center, and a Baptist
church, were similarly situated to congregation;
stated purpose of ordinance’s 3:1 ratio between
seats and parking spaces for churches was to
provide for parking demand by requiring
off-street parking, and congregation and
comparators were religious institutions that
would generate traffic and would similarly
impact ordinance’s policy. Religious Land Use
and Institutionalized Persons Act of 2000 § 2, 42
U.S.C.A. § 2000cc(b)(1)-(3).
Cases that cite this headnote

[6]

Civil Rights
Zoning, building, and planning; land use

[7]

Civil Rights
Zoning, building, and planning; land use
Where a municipality enforces an ordinance
against a plaintiff in a manner that does not
conform to the stated goals of the ordinance,
such that the enforcement is inconsistent as
applied to comparators, there is sufficient
discriminatory intent under the Religious Land
Use and Institutionalized Persons Act’s
(RLUIPA)
nondiscrimination
provision.
Religious Land Use and Institutionalized
Persons Act of 2000 § 2, 42 U.S.C.A. §
2000cc(b)(1)-(3).
4 Cases that cite this headnote

[8]

Civil Rights
Zoning, building, and planning; land use
Under the Religious Land Use and
Institutionalized Persons Act’s (RLUIPA)
nondiscrimination provision, courts apply a
strict liability standard, not a strict scrutiny
standard.
Religious
Land
Use
and
Institutionalized Persons Act of 2000 § 2, 42
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U.S.C.A. § 2000cc(b)(1)-(3).

[9]

Cases that cite this headnote

In a facial challenge to the vagueness of a law
under the Fourteenth Amendment’s due process
clause, a court’s first task is to determine
whether the enactment reaches a substantial
amount of constitutionally protected conduct.
U.S. Const. Amend. 14.

Constitutional Law
Vagueness on face or as applied

Cases that cite this headnote

A law that is challenged for facial vagueness is
one that is assertedly impermissibly vague on all
its applications.

[13]

Cases that cite this headnote

[10]

The degree of vagueness that the Constitution
tolerates, as well as the relative importance of
fair notice and fair enforcement under the
Fourteenth Amendment’s due process clause,
depends in part on the nature of an enactment.
U.S. Const. Amend. 14.

Constitutional Law
Certainty and definiteness; vagueness
To establish that a law is impermissibly vague
under the Fourteenth Amendment’s due process
clause, the law: (1) must fail to give a person of
ordinary intelligence a reasonable opportunity to
know what is prohibited, so that he may act
accordingly, or (2) must fail to provide explicit
standards for those who apply the law. U.S.
Const. Amend. 14.

Cases that cite this headnote

[14]

Cases that cite this headnote

[11]

Constitutional Law
Certainty and definiteness; vagueness
The standards for finding a law facially vague
under the Fourteenth Amendment’s due process
clause should not be mechanically applied. U.S.
Const. Amend. 14.
Cases that cite this headnote

[12]

Constitutional Law
Certainty and definiteness; vagueness

Constitutional Law
Vagueness as to Covered Conduct or
Standards of Enforcement; Offenses and
Penalties
Constitutional Law
Certainty and definiteness; vagueness

Constitutional Law
Economic rights and regulation
Constitutional Law
Certainty and definiteness; vagueness
Constitutional Law
Penalties, fines, and sanctions in general
In a facial challenge to the vagueness of a law
under the Fourteenth Amendment’s due process
clause, a less rigorous examination is required
for economic regulation and civil, as opposed to
criminal, penalties, because the consequences of
imprecision are qualitatively less severe;
however, where a law threatens to inhibit the
exercise of constitutionally protected rights, a
more stringent vagueness test should apply. U.S.
Const. Amend. 14.
Cases that cite this headnote
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[15]

Zoning and Planning
Police power
Zoning and Planning
Validity of regulations in general
In the context of zoning ordinances, a
municipality can exercise its general police
powers to deal with the problems of traffic,
parking, noise, constant activity, overcrowding,
and the like so that the character of the
residential neighborhood is preserved; however,
such regulatory ordinances must be drawn
narrowly and be directed clearly against the
assertedly offensive or detrimental conduct.
Cases that cite this headnote

[16]

Automobiles
Parking or standing
Constitutional Law
Government Property
Constitutional Law
Parking and towing
Religious Societies
Legislative regulation
Provision in a township parking ordinance
setting forth a 3:1 ratio between seats and
parking spaces for churches was facially vague
in violation of due process under Federal and
New Jersey Constitutions; provision gave
township planning board blanket authority to
change 3:1 ratio without abiding by any explicit
standards, and thereby failed to provide
sufficiently explicit criteria to prevent
discriminatory ad hoc enforcement at expense of
constitutional right to free exercise of religion.
U.S. Const. Amends. 1, 14; N.J. Const. art. 1,
par. 1.
Cases that cite this headnote

Attorneys and Law Firms
*323 Michael F. Buchanan, Patterson Belknap Webb &
Tyler LLP, New York, NY, for Plaintiffs.

Howard B. Mankoff, Pauline F. Tutelo, Marshall,
Dennahey, Warner, Coleman & Goggen, PC, Roseland,
NJ, Walter Frank Kawalec, III, Marshall Dennehey
Warner Coleman & Goggin, Cherry Hill, NJ, for
Defendants.

OPINION
SHIPP, District Judge
This matter comes before the Court on Plaintiffs The
Islamic Society of Basking Ridge (“ISBR”) and
Mohammad Ali Chaudry, Ph.D.’s (“Dr. Chaudry”)
(collectively, “Plaintiffs”) Motion for Partial Judgment on
the Pleadings. (ECF No. 29.) Defendants Township of
Bernards (“Bernards Township” or “Township”),1
Bernards Township Planning Board (“Planning Board” or
“Board”),2 Bernards Township Committee,3 Barbara
Kleinert, Jeffrey Plaza, Jim Baldassare, Jodi Alper, John
Malay, Kathleen “Kippy” Piedici, Leon Harris, Paula Axt,
Randy Santoro, Rich Moschello, Scott Ross, Carol
Bianchi, Carolyn Gaziano, Thomas S. Russo, Jr., and
John Carpenter (collectively, “Defendants”) *324
opposed (ECF No. 46), and Plaintiffs replied (ECF No.
51). The Court has carefully considered the parties’
submissions and heard oral argument on December 20,
2016. For the reasons stated below, Plaintiffs’ Motion is
GRANTED.

I. Summary of the Court’s Opinion
This case requires the Court to examine a township
planning board’s denial of a Muslim congregation’s site
plan application to build a mosque. (See Compl. ¶ 1, ECF
No. 1.) In the instant Motion, Plaintiffs challenge the
Planning Board’s decision on two bases: (1) Defendants’
disparate application of an off-street parking requirement
between Christian churches and Muslim mosques,
pursuant to the Religious Land Use and Institutionalized
Persons Act (“RLUIPA”); and (2) the purported
unconstitutional vagueness of a parking ordinance
(“Parking Ordinance”) under the Federal and New Jersey
Constitutions. After careful consideration, the Court
determines that Plaintiffs are entitled to judgment on the
pleadings with regard to both issues.
The Bernards Township Parking Ordinance sets forth a
3:1 ratio, between seats and parking spaces, as an
acceptable standard for “churches.” The Parking
Ordinance, by reference, provides a definition of
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“churches” that includes mosques, yet Defendants have
applied their own unsubstantiated interpretation that the
term “churches” exclusively refers to Christian churches
and not Muslim mosques. Based on their review of the
application and relevant evidence, Defendants required
ISBR to construct parking spaces far exceeding the 3:1
ratio afforded to Christian churches.
Defendants’ rationale for their decision was primarily
based on: (1) a 2010 informational report that set forth
varying traffic needs depending on the type of religious
institution at issue; and (2) testimony from an expert hired
by a local community organization. Here, Plaintiffs’
principle challenge arises from Defendants’ initial
determination that the 3:1 ratio for “churches” was a
separate standard exclusively reserved for Christian
churches. The method by which Defendants disparately
treated ISBR’s application—i.e., by incorporating a
report—does not negate Plaintiffs’ discrimination claim.
Defendants’ interpretation of the Parking Ordinance’s text
plainly distinguishes between houses of worship based on
religious affiliation. Accordingly, Defendants’ application
of the Parking Ordinance violates RLUIPA’s
Nondiscrimination Provision, which strictly prohibits
express discrimination on the basis of religion.
While local zoning boards generally retain substantial
discretion in their ability to consider traffic, aesthetic, and
other local community needs, RLUIPA codifies narrow
exceptions that apply where a zoning board’s conduct
infringes upon First Amendment religious rights. Here,
Plaintiffs have raised a valid challenge under one of
RLUIPA’s narrow, yet highly protective, provisions—the
Nondiscrimination Provision. This Provision applies strict
liability toward laws and the application of laws that lack
neutrality and general applicability with regard to
religion. Accordingly, the Court does not consider
Defendants’ attempt to justify their conduct as necessary
to further the township’s interest in regulating local traffic
and parking. Viewing the pleadings in the light most
favorable to Defendants, the Court, therefore, finds that
Defendants’ application of the Parking Ordinance’s 3:1
ratio
for “churches” constitutes
impermissible
discrimination on the basis of religion.
As to Plaintiffs’ related assertion of unconstitutional
vagueness, Plaintiffs identify provisions within the
Parking Ordinance *325 that grant the Planning Board
impermissible discretion as applied to religious
institutions. The challenged provisions permit the
Planning Board to require off-street parking spaces
beyond the 3:1 ratio for “churches” “to ensure that the
parking demand will be accommodated by off-street
spaces.” Bernards Twp. Ord. § 21–22.1. Given that the

challenged portions of the Parking Ordinance implicate
First Amendment rights, the Court applies a stringent
vagueness test.
According to Defendants, the challenged provisions are
sufficiently clear because the Parking Ordinance sets forth
a 3:1 ratio for “churches,” and only permits discretion “to
ensure that the parking demand will be accommodated by
off-street spaces.” Bernards Twp. Ord. § 21–22.1. Neither
proffered standard, however, constitutes a guideline for
measuring the need for off-street parking. Given that
Plaintiffs’ vagueness challenge arises from the Board’s
unlimited discretion to disregard the 3:1 ratio, the fact that
the Parking Ordinance contains the 3:1 ratio is
inconsequential. Similarly, the stated goal of ensuring
sufficient off-street parking fails to provide any standard
for measuring the amount of parking to require from
applicants.
Defendants also contend that their discretion is
sufficiently constrained by the requirement that
Defendants accept, and base their decisions on,
applicants’ submitted evidence. Absent explicit criteria to
determine applicants’ parking needs, however,
Defendants’ assurances are illusory. Defendants retain
unfettered discretion to disregard evidence adverse to
their views and can require applicants to submit specific
evidence that Defendants can later reference to justify
discriminatory decisions. Accordingly, the Court
determines that the challenged portions of the Parking
Ordinance lack sufficient standards to prevent arbitrary
and discriminatory enforcement.
For these reasons, the Court GRANTS Plaintiffs’ Motion
for Partial Judgment on the Pleadings.

II. Background4
This case arises from the purported religious
discrimination by Bernards Township against a local
Islamic society, ISBR, in connection with a site plan
approval application to build a mosque. Defendants
allegedly engaged in impermissible discriminatory
conduct following receipt of ISBR’s April 20, 2012
application, until they ultimately denied ISBR’s
application on January 19, 2016. (Compl. ¶¶ 15, 123;
Answer ¶¶ 15, 62, 123.) In response, ISBR and its
President, Dr. Chaudry, filed the instant eleven-count
action arising under RLUIPA, the First, Fifth, and
Fourteenth Amendments of the United States
Constitution, and the New Jersey Constitution. (Compl.
¶¶ 308–80.)
The parties filed their respective pleadings and Plaintiffs
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now move for partial judgment on the pleadings as to
Counts Three (on the issue of parking), Eight, and Ten.
Count Three alleges that Defendants violated RLUIPA’s
prohibition against government entities “imposing or
implementing land use regulations in a manner that
discriminates against any assembly or institution on the
basis of religion or religious denomination”
(“Nondiscrimination Provision”). (Compl. ¶ 321.) Count
Eight *326 alleges that the Parking Ordinance5 violates
the Fourteenth Amendment’s Due Process Clause because
it “fail[s] to provide people of ordinary intelligence a
reasonable opportunity to understand the conduct
governed by the statute ... [and] authorize[s] or
encourage[s] arbitrary and discriminatory enforcement.”
(Compl. ¶¶ 356–61.) Finally, Count Ten alleges that the
Township’s Parking Ordinance violates Article I of the
New Jersey Constitution, which “seeks to protect against
injustice and safeguard the principles of due process.”
(Compl. ¶¶ 370–75.)

A. ISBR Purchases Property to Build a Mosque
On November 9, 2011, with the goal of building a
mosque, Plaintiffs purchased a property (“Property”) in
the Liberty Corner6 section of Bernards Township—“a
residential zone containing a mix of single-family homes,
institutional uses, and commercial uses.”7 (Compl. ¶¶ 57,
59; Answer ¶¶ 57, 59.) Under the applicable land use
regulations, the Property does not meet the necessary
requirements8 such that a house of worship would be
permitted in the residential zone as of right. (Answer ¶
55.) Nonetheless, the Property is located where a house of
worship constitutes a “permitted use” under the
Township’s zoning laws. (Answer ¶ 5.)
Located within various residential zones in the Township,
there are at least ten houses of worship:
(a) Liberty Corner Presbyterian
Church; (b) Congregation B’nai
Israel (also known as Somerset
Hills Jewish Center); (c) Chabad
Jewish Center; (d) Millington
Baptist Church; (e) Covenant
Chapel
Reformed
Episcopal
Church; (f) St. James Catholic
Church; (g) St. Mark’s Episcopal
Church; (h) Basking Ridge
Presbyterian Church; (i) Somerset
Hills Lutheran Church; and (j)
Somerset Hills Baptist Church.
(Compl. ¶ 58; Answer ¶ 58.) Similar to ISBR’s Property,

seven9 of those houses of worship are located on
properties abutting single-family residences. (Compl. ¶
58; Answer ¶ 58.)

*327 B. ISBR Applies to the Board for Preliminary
and Final Site Plan Approval
In anticipation of its application, ISBR shared its site plan
with the nearby residents, and held two open houses to
discuss its plan with the community. (Answer 60.) To
prepare its application in compliance with the Board’s
requirements, ISBR solicited feedback from “the Board
and certain engineering and planning staff” during a
January 17, 2012 work session. (Compl. ¶ 61; Answer ¶
61.) ISBR incorporated the information obtained from the
work session, and decided to build a new structure to
comply with certain setback requirements instead of
renovating the existing structure. (Compl. ¶ 61; Answer ¶
61.)
On April 20, 2012, ISBR applied for preliminary and final
site plan approval, proposing the construction of a 4,252
square foot mosque on the Property. (Compl. ¶ 62;
Answer ¶ 62.) The site plan proposed a building
consisting of “a 1,594–square-foot prayer hall, a wudu
room, a multipurpose room, an entry gallery, a kitchen,
and an administrative office.” (Compl. ¶ 62; Answer ¶
62.) Additionally, the site plan provided for fifty parking
spaces in light of the prayer hall’s estimated occupancy of
150 people.10 (Compl. ¶¶ 62, 64; Answer ¶¶ 62, 64.)

C. Community Reaction to ISBR’s Application
Prior to, and for the duration of ISBR’s pending
application, ISBR faced numerous instances of
community opposition. In or around January 2012, for
example, Dr. Chaudry reported that “an unknown
individual knocked over and stomped on ISBR’s
mailbox.”11 (Compl. ¶ 68; Answer ¶ 68.) Additionally, in
or around September 2014, Dr. Chaudry reported that an
unknown individual placed stickers on ISBR’s mailbox,
spelling “ISIS” in reference to the violent international
terrorist group.12 (Compl. ¶ 82; Answer ¶ 82.)
Soon after ISBR submitted its application, the Board
considered a proposed amendment to the Township’s
zoning ordinance.13 (Compl. ¶¶ 111–13; Answer ¶¶
111–13.) The proposed amendment “doubled the required
minimum lot size from three acres to six acres and
significantly increased the standards for lot coverage,
floor area ratio, and building and *328 parking
setbacks.”14 (Compl. ¶ 114; Answer ¶ 114.) The proposed
amendment categorized houses of worship as a
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“conditionally permitted use” and required that houses of
worship have primary access from a state or county road.15
(Compl. ¶ 114; Answer ¶ 114.) On October 15, 2013, the
Township adopted the proposed amendment.16 (Compl. ¶¶
14, 116; Answer ¶¶ 14, 116.) Although the amendment
did not apply to ISBR’s pending application, Plaintiffs
were concerned that the amendment would apply, and
ensure subsequent denials, if the Township denied their
application.17 (Compl. ¶ 121; Answer ¶ 121.) Defendants,
however, assert that the amendment was not designed
with discriminatory intent.18 (Compl. ¶¶ 117, 119; Answer
¶¶ 117, 119.)
As further indication of the community’s opposition,
numerous objectors opposed ISBR’s application at the
Board hearings.19 (Compl. ¶ 8; Answer ¶ 8.) In one
instance, “a suspended lawyer with extreme views
regarding Islam,” was very “outspoken” in opposition to
the mosque and “exhorted the community to ‘continue to
attend [Board] meetings and create awareness among ...
neighbors’ while warning ‘about the Muslim practice of
“taqiyya,” [which is] deceit, condoned and encouraged in
the Quran.’ ”20 (Compl. ¶ 6 (first alteration in original);
Answer ¶ 6.) Additionally, a community *329
organization called the Bernards Township Citizens for
Responsible Development (“BTCRD”) retained private
counsel to represent BTCRD in the hearings. (Answer ¶
100.)

D. Township’s Consideration and Denial of ISBR’s
Application: Parking Issue21
ISBR’s hearings before the Planning Board commenced
on August 7, 2012, and continued until the denial of
ISBR’s application on December 8, 2015—amounting to
39 hearings over a three-and-a-half year period, which is
more than the Planning Board held for any previous
applicant.22 (Compl. ¶ 65; Answer ¶¶ 65–66.) Moreover,
throughout the process, the Planning Board and its
professionals made a series of demands based on the
Board’s interpretations of the zoning ordinance that had
never been applied to any other applicant in the
Township.23 (Compl. ¶ 8.) In response, Plaintiffs “revised
their site plan and brought back professionals to testify
time and again, only to find that the Board had generated
yet more requirements resulting from Plaintiffs’
satisfaction of prior demands.”24 (Id.)
In particular, Plaintiffs’ application was subjected to
unprecedented individualized inquiry into its off-street
parking needs. (Compl. ¶ 127; Answer ¶ 127.) Bernards
Township Ordinance § 21–22.1 (“Parking Ordinance”)
(Pls.’ Ex. 2, ECF No. 31–2) sets forth a schedule of
“acceptable” parking standards for a variety of uses.25

(Compl. ¶ 125; Answer ¶ 125.) With regard to
“[c]hurches, auditoriums, [and] theaters,” the schedule
provides that “[one] space for every [three] seats or [one]
space for every [twenty-four] linear inches of pew
space”—a 3:1 ratio—constitutes an acceptable amount of
off-street parking. (Compl. ¶ 125 (second alteration in
original); Answer ¶ 125.)
The word “churches” is not expressly defined in the
Parking Ordinance. (Compl. ¶ 126; Answer ¶ 126.) The
Parking Ordinance’s operative definitions clause provides
that words that are not expressly defined have the
definitions set forth in Webster’s Third New International
Dictionary of the English Language (unabridged version)
(“Webster’s Dictionary”). (Compl. ¶ 126; Answer ¶ 126.)
The Webster’s Dictionary definition, therefore, applies.
(Compl. 126; Answer 1126.) Because the *330 Webster’s
Dictionary defines “church” as “a place of worship of any
religion ( [e.g.,] a Muslim [mosque] ),” the Parking
Ordinance’s definition of “churches” includes mosques.26
(Compl. ¶ 126; Answer ¶ 126.)
Prior to ISBR’s application, the Planning Board applied
the Parking Ordinance’s 3:1 parking ratio for “churches”
to every house of worship that applied for site plan
approval, including two local synagogues. (Compl. ¶ 217;
Answer ¶ 127.) Additionally, prior to ISBR’s application,
the Planning Board accommodated requests for fewer
parking spaces than required by the Parking
Ordinance—i.e. it issued downward variances. (Compl. ¶
217; Answer ¶ 127.)27
Given that ISBR’s original site plan anticipated a
maximum of 150 worshippers in its prayer hall, ISBR’s
application provided for fifty parking spaces—a 3:1 ratio
between seats (prayer mats) and parking spaces. (Compl.
¶¶ 10,128; Answer ¶¶ 10,128.) As part of the review
process for a development proposal, the Township
Planner issues a review letter designed to inform the
Board of required exceptions and variances an applicant
needs from the applicable land use ordinances.28 (Compl.
¶ 130; Answer ¶ 130.) Upon his initial assessment of
ISBR’s application, Township Planner David Schley did
not identify any issues with ISBR’s proposal for fifty
parking spaces.29 (Compl. ¶ 130; Answer ¶ 130.)
On August 7, 2012, the Board initiated public hearings on
ISBR’s application. (Compl. ¶ 131; Answer ¶ 131.) At the
August 7, 2012 and September 4, 2012 hearings, Board
members and community objectors questioned the future
growth rate of ISBR’s congregation in determining the
mosque’s expected occupancy. (Compl. ¶ 131; Answer ¶
131.) In response, Dr. Chaudry stated that ISBR currently
had *331 fifty-five members and averaged sixty-five
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attendees at its weekly Friday afternoon service. (Compl.
¶ 132; Answer ¶ 132.) According to Dr. Chaudry,
applying the highest possible growth rate would result in
a maximum of 150 attendees at the weekly service within
five to ten years. (Compl. ¶ 132; Answer ¶ 132.) Dr.
Chaudry further assured the Board that ISBR would
comply with the occupancy limits in accordance with the
Township’s fire code. (Compl. ¶ 135; Answer¶ 135.)
Board member Richard Huckins responded, “I’ve read
somewhere that there’s like an estimate of ... 50 [,000] to
100,000 Muslims in the State of New Jersey.... I find it
hard to believe that you would see such a small number to
just go from fifty-five to 150.” (Compl. ¶ 133; Answer ¶
133.)
Following these hearings, Board Planner Banisch issued a
revised October 25, 2012 memorandum on the issue of
parking. (Compl. ¶ 136; Answer ¶ 136.) There, Mr.
Banisch estimated the size of a Muslim prayer mat and
calculated that 168 prayer mats could theoretically fit into
the prayer hall.30 (Compl. ¶ 136; Answer ¶ 136.) The
Board subsequently requested ISBR to submit parking
ratio information, and specifically included in their
request a 2010 publication, by the Institute of
Transportation Engineers (“ITE”), entitled Parking
Generation. (Compl. ¶¶ 138, 140; Answer ¶¶ 138, 140.)
In or around December 2012, ISBR submitted the five
industry publications the Board requested, including the
ITE Parking Generation report concerning parking ratios
for various houses of worship. (Compl. ¶ 140; Answer ¶
140.) The ITE Parking Generation report contains
parking standards specific to Muslim mosques, and states:
It should be understood that the
data contained in this report are
collected by volunteers and are not
the result of a financed research
effort. The ranges of information
and statistics are provided only as
an informational guide to planners
and designers regarding parking
demand. This informational report
does not provide authoritative
findings, recommendations, or
standards on parking demand.
(Compl. ¶¶ 138, 145; Answer ¶¶ 138, 145.)
Prior to ISBR’s application, the Board had never applied
ITE’s parking rates to any house of worship’s application
for site plan approval. (Answer ¶ 139.) Notably, the ITE
parking rates at issue were not published until 2010 and
were, therefore, unavailable when houses of worship
submitted proposed site plans to the Board prior to

ISBR’s application. (Id. ¶ 139.) Based on the requested
submissions,31 the parking recommendations ranged from
thirty-six to 110 spaces. (Compl. ¶ 140; Answer ¶ 140.)
Of the publications, the ratio derived from the ITE
Parking Generation report recommended the highest
requirement—110 spaces. (Compl. ¶ 140; Answer ¶ 140.)
A week later, on December 21, 2012, BTCRD objectors
asserted that the Parking Ordinance’s 3:1 ratio for
churches did not apply to ISBR’s application “because a
mosque is not a church.” (Compl. ¶ 141; Answer ¶ 141.)
BTCRD argued that the mosque-specific ratio in ITE’s
Parking Generation report required 110 spaces, which
exceeded the 3:1 ratio. (Compl. *332 ¶ 141; Answer ¶
141.) Shortly thereafter, on January 3, 2013, Board
Attorney Jonathan Drill and Board Planner Banisch
issued a joint memorandum (“Drill/Banisch Memo”) that
set forth two legal positions:
1) that the Parking Ordinance required the Board to
engage in an individualized analysis of every
applicant’s parking need, regardless of the ratios set
forth in the ordinance; and
2) that the Parking Ordinance’s 3:1 ratio for
“churches” applied only to Christian churches.
(Compl. ¶ 142; Answer ¶ 142.)
In support of the first position, the Board referenced the
following language from the Parking Ordinance:
Since a specific use may generate a
parking demand different from
those
enumerated
below,
documentation and testimony shall
be presented to the Board as to the
anticipated parking demand. Based
upon such documentation and
testimony, the Board may ... [i]n
the case of nonresidential uses,
require that provision be made for
the construction of spaces in excess
of those required hereinbelow, to
ensure that the parking demand will
be accommodated by off-street
spaces.
(Compl. ¶ 144; Answer ¶ 144.) Based on this provision,
the Drill/Banisch Memo incorporated the ITE Parking
Generation report’s rate for mosques and calculated that
ISBR must provide 110 parking spaces. (Compl. ¶ 145;
Answer ¶ 145.) The Drill/Banisch Memo provided that
ISBR could present alternative recommendations “based
on a local parking study,” and that the 110 parking space
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requirement would be reconsidered upon submission of
evidence indicating otherwise. (Compl. ¶ 145; Answer ¶
145.)

promptly approved Chabad’s application in less than three
months, after two public hearings. (Compl. ¶ 244; Answer
¶ 244.)

Accordingly, the Board requested that ISBR Traffic
Engineer Henry Ney (“Mr. Ney”) submit additional
evidence on the issue of parking. (Compl. ¶ 146; Answer
¶ 146.) In response, Mr. Ney collected data from four
different mosques on six different occasions and
calculated the number of parking spaces. (Compl. ¶ 146;
Answer ¶ 146.) From January to June 2013, ISBR
presented supplemental parking studies and testimony
with regard to ISBR’s estimated parking needs.32 (Answer
¶ 146.) On June 4, 2013, BTCRD objectors presented
their own traffic engineer, Alexander Litwornia (“Mr.
Litwornia”). (Answer ¶ 149.) Mr. Litwornia projected
ISBR’s parking demands based on the number of
attendees per car and found that ISBR should provide 107
parking spaces. (Answer ¶ 149; Compl. ¶ 149.) Despite
the fact that ISBR’s congregation currently peaked at
sixty-five worshippers for one weekly service,33 the Board
voted to require 107 parking spaces. (Compl. ¶ 10;
Answer ¶¶ 10, 150.)

Chabad’s proposed site plan applied the Parking
Ordinance’s 3:1 ratio and provided seventeen parking
spaces.38 (Compl. ¶ 245; Answer ¶ 245.) Chabad’s site
plan explicitly noted to the Board that it was applying the
3:1 ratio. (Compl. ¶ 245; Answer ¶ 245.) Additionally,
Chabad offered to provide three additional parking spaces
over the required 3:1 ratio. (Compl. ¶ 245; Answer ¶ 245.)
At the Board’s hearings regarding Chabad’s application,
no debate occurred over the required number of off-street
parking spaces, and “the Board did not perform an
individualized inquiry into Chabad’s actual parking
needs.” (Compl. ¶ 245; Answer ¶ 245.) Upon reviewing
Chabad’s application, the Board found Chabad’s parking
proposal to be “adequate.” (Compl. ¶ 245; Answer ¶ 245.)

In response, ISBR offered to split its weekly service into
two separate services, similar to certain local churches.34
(Compl. ¶ 151; Answer ¶ 151.) Splitting the weekly
service would reduce the parking demand by half and
would resolve any other potential *333 parking
concerns.35 (Compl. ¶ 151; Answer ¶ 151.) ISBR Traffic
Engineer Mr. Ney further offered that ISBR could engage
in other strategies implemented by local churches, such as
ride-sharing arrangements, valet parking, or a nearby lot
for overflow parking. (Compl. ¶ 151; Answer ¶ 151.)
Ultimately, ISBR revised its site plan to provide for 107
parking spaces, although ISBR did not formally create a
final site plan including this revision. (Compl. ¶ 11;
Answer ¶ 11.) The Board, nevertheless, denied ISBR’s
application on January 19, 2016.36 (Compl. ¶¶ 15, 123;
Answer ¶¶ 15, 123.)

E. Township’s Treatment of Non–Islamic Religious
Institutions37

1. Chabad Jewish Center
In August 1995, Chabad Jewish Center (“Chabad”),
which is located in a residential zone, applied for
preliminary and final site plan approval to construct a
forty-seat synagogue as an addition to an existing
structure. (Compl. ¶ 244; Answer ¶ 244.) The Board

Years later, in November 2000, Chabad applied for site
plan approvals regarding the addition of a 2,581 square
foot clergy residence, an 18,126 square foot building for
classrooms and offices, a 6,318 square foot 200–seat
sanctuary, and a 175–seat social hall. (Compl. ¶ 249;
Answer ¶ 249.) In less than six months, and after two
public hearings, the Board approved Chabad’s proposals.
(Compl. ¶ 249; Answer ¶ 249.)
When evaluating Chabad’s November 2000 site plan
proposals, the Board applied the Parking Ordinance’s 3:1
ratio to Chabad’s proposed 200–seat sanctuary, multiple
classrooms, and clergy residence, and required
ninety-four parking spaces. (Compl. ¶ 250; Answer ¶
250.) In applying the 3:1 ratio, the Board did not consider
the proposed 175–seat social hall because Chabad
testified that certain parts of the structure would not be
simultaneously used. (Compl. ¶¶ 250–51; Answer ¶¶
250–51.) Additionally, the Board considered *334
Chabad’s agreement with a neighboring church to use its
lot as an overflow parking lot. (Compl. ¶ 251; Answer ¶
251.) The Board ultimately granted Chabad a downward
variance from the Parking Ordinance’s 3:1 ratio, requiring
only sixty-nine spaces if Chabad provided for an off-duty
police officer to regulate traffic. (Compl. ¶ 251; Answer ¶
251.)

2. Congregation B’nai Israel
In or around November 1993, Congregation B’nai Israel
(“B’nai Israel”), which is located in a residential zone,
applied for preliminary and final site plan approval,
proposing a 25,808 square foot complex consisting of a
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synagogue, religious school, and nursery school. (Compl.
¶ 257; Answer ¶ 257.) Within less than five months, the
Board granted both preliminary and final site approval
after two public hearings. (Compl. ¶ 257; Answer ¶ 257.)
Upon reviewing B’nai Israel’s site plan, which proposed
745 seats,39 the Board calculated that the Parking
Ordinance required 138 parking spaces, which amounts to
less than a 3:1 ratio. (Compl. ¶ 258; Answer ¶ 258.) B’nai
Israel, in turn, requested a downward variance and
proposed providing eighty parking spaces: fifty-seven
paved and twenty-three gravel. (Compl. ¶ 258; Answer ¶
258.) In support, B’nai Israel also offered to implement
valet parking if attendance reached “peak capacity.”
(Compl. ¶ 258; Answer ¶ 258.)
The Board granted B’nai Israel’s proposal for eighty
parking spaces because “the proposed parking areas [are]
constrained by the locations of the proposed septic field
and of the wetlands area on the Property,” such that “strict
enforcement of the requirement regarding the number of
parking spaces to be provided would be impracticable or
would exact undue hardship.” (Compl. ¶ 259; Answer ¶
259.) Upon granting B’nai Israel’s application, the Board
recommended that B’nai Israel provide for a
grass-covered overflow parking lawn. (Compl. ¶ 259;
Answer ¶ 259.)

3. Millington Baptist Church
In or around 1998, Millington Baptist Church
(“Millington”), which is located in a residential zone,
applied for preliminary site plan approval proposing
construction of a 67,390 square foot church with 1,200
seats, twenty-one Sunday School classrooms, and 403
parking spaces. (Compl. ¶ 269; Answer ¶ 269.) In
October 2000,40 the Board approved Millington’s
application. (Compl. ¶ 269; Answer ¶ 269.).

construction of a youth and family ministry building as an
addition to the existing structures. (Compl. ¶¶ 273–74;
Answer ¶¶ 273–74.) In May 2008, the Board approved
Millington’s application after four public hearings.
(Compl. ¶ 273; Answer ¶ 273.)
In reviewing Millington’s 2007 application, the Board
noted that Millington’s proposal for 157 parking spaces
fell short of the 384 parking spaces required by the
Parking Ordinance. (Compl. ¶ 274; Answer ¶ 274.)42 Even
Millington admitted that its proposed on-site parking was
inadequate during Sunday mornings. (Compl. ¶ 274;
Answer ¶ 274.) Millington nevertheless requested a
downward variance from the Parking Ordinance’s 3:1
ratio, proposing to supplement its existing parking spaces
by using a nearby shopping center’s lot or a shuttle
service. (Compl. ¶ 274; Answer ¶ 274.) The Board
granted Millington’s proposal for 157 parking spaces but
required that Millington provide seventy-five off-site
parking spaces along with a shuttle service. (Compl. ¶
274; Answer ¶ 274.)

III. Legal Standard
Under Federal Rule of Civil Procedure 12(c), “judgment
will not be granted unless the movant clearly establishes
that no material issue of fact remains to be resolved and
that [the movant] is entitled to judgment as a matter of
law.” Rosenau v. Unifund Corp., 539 F.3d 218, 221 (3d
Cir. 2008) (quoting Jablonski v. Pan Am. World Airways,
Inc., 863 F.2d 289, 290–91 (3d Cir. 1988)). “[The Court]
must view the facts presented in the pleadings and the
inferences to be drawn therefrom in the light most
favorable to the nonmoving party.” Id. (quoting Jablonski,
863 F.2d at 290–91). “The assumption of truth does not
apply, however, to legal conclusions couched as factual
allegations....” Bethea v. Roizman, No. 11–254, 2012 WL
4490759, at *5 (D.N.J. Sept. 27, 2012).43

In considering Millington’s application, the Board applied
the Parking Ordinance’s 3:1 ratio for “churches.” (Compl.
¶ 270; Answer ¶ 270.) “The Board did not perform an
individualized analysis of Millington’s actual parking
need.” (Compl. ¶ 270; Answer ¶ 270.) The Board,
therefore, “treated Millington differently and better than
ISBR in that the Board calculated parking for a house of
worship using the 3:1 parking ratio set forth in the
[Parking] [O]rdinance.”41 (Compl. ¶ 270; Answer ¶ 270.)

Specifically, where a plaintiff brings the motion for
judgment on the pleadings, “the question for
determination is whether on the undenied facts alleged in
the complaint and assuming as true all the material
allegations of fact in the answer, the plaintiff is entitled to
judgment as a matter of law.” United States v.
Blumenthal, 315 F.2d 351, 352 (3d Cir. 1963). In other
words, “the question is whether the facts alleged in the
answer are material in the sense that, if proved, they will
constitute a legal defense to the plaintiffs claim.” Id. at
352–53.

Years later, in or around 2007, Millington applied for
preliminary and final site *335 plan approval, as well as
variance relief from the parking requirement, for the

IV. Parties’ Positions
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A. Count Three: Discrimination on the Basis of
Religion under RLUIPA
Plaintiffs argue that the Planning Board discriminated
against ISBR because, “[b]ut for ISBR’s faith, it would
not have been required to incorporate plans for a parking
lot [that is] more than twice the size of what would be
‘acceptable’ for a church or synagogue.” (Pls.’ Moving
Br. 13, ECF No. 30.) Plaintiffs assert that Defendants,
therefore, have admitted in their pleadings a violation of
RLUIPA’s
*336
prohibition
against
religious
discrimination. (Id.)
Under RLUIPA’s Nondiscrimination Provision, Plaintiffs
argue that “[i]nvidious motive is not a necessary
element,” but rather “[a]ll you need is that the state actor
meant to single out a plaintiff because of the protected
characteristic itself.” (Id. at 15 (quoting Hassan v. City of
New York, 804 F.3d 277, 297 (3d Cir. 2015)).) In
applying this standard, Plaintiffs argue that it is sufficient
to show that Defendants would not have applied the
“different” parking standards to ISBR’s application if
Plaintiffs were not Muslim. (Id.)
Plaintiffs assert that the Parking Ordinance lays out a
clear 3:1 ratio for houses of worship applying for site
approval. (Id. at 17.) Plaintiffs further argue that
Defendants admit to applying the 3:1 ratio to every house
of worship since the Parking Ordinance was first adopted.
(Id.) In contrast, Plaintiffs assert that Defendants admit
that the 3:1 ratio was not applicable to “mosques,” and
instead only applied to “churches, auditoriums and
theaters.” (Id.) According to Plaintiffs, Defendants have
admitted that they “subjected ISBR to an ‘individualized
determination’ based on an erroneous interpretation that
had never been applied to any other applicant, only
because the proposed establishment was not a [Christian]
church, but a mosque.” (Id.)
In anticipation of Defendants’ reliance on the ITE
Parking Generation report, Plaintiffs argue that
Defendants only applied the ITE parking standards
because ITE “explicitly distinguished among mosques,
synagogues, and churches as to parking requirements.”
(Id.) Plaintiffs argue that the ITE Parking Generation
report was the only known source that made the
distinctions and that ITE’s report does not provide
governments with “a free pass to discriminate on the basis
of religion.” (Id. at 18.)
Plaintiffs further argue that Defendants had never
“engage[d] in individualized determinations of parking
need for any prior applicants.” (Id.) “Rather, the Planning
Board applied the Parking Ordinance’s 3:1 ratio to a
church (Millington) and two synagogues (B’nai Israel and

Chabad), but not to ISBR.” (Id.) Plaintiffs additionally
argue that Defendants “admit that the Planning Board
historically applied the 3:1 ratio to synagogues[,] despite
[their] position with respect to ISBR’s application that the
word ‘church’ in the [Parking] [O]rdinance refers only to
Christian churches.” (Id.)
In opposition, Defendants argue that RLUIPA requires
Plaintiffs to identify “similarly situated comparators” to
determine whether discrimination occurred under
RLUIPA’s Nondiscrimination Provision, as well as the
Equal Terms Provision44—a separate provision of
RLUIPA that prohibits disparate treatment between
religious and secular institutions. (Defs.’ Opp’n Br. 19,
ECF No. 46.) Defendants further assert that the Equal
Terms Provision of RLUIPA does not require a
substantial burden or strict scrutiny analysis, and instead
requires that a plaintiff show disparate treatment from a
similarly situated nonreligious person or entity. (Id. at
20.)
In applying this standard, Defendants argue that they have
not admitted to disparate application of the 3:1 parking
ratio. (Id. at 22.) Defendants also argue that ISBR’s
application was the first instance in *337 which they
applied the ITE parking standards because the revised
2010 standards did not exist until ISBR’s application.
(Id.) Defendants further argue that Plaintiffs have not
established that Defendants applied a “novel,
individualized parking requirement” to ISBR’s
application because Plaintiffs have not offered any
evidence that Defendants failed to consider other
applicants’ individual parking needs. (Id. at 23.)
Moreover, Defendants argue that the Parking Ordinance
“recognizes that a specific use may generate a parking
demand different from the schedule[,] thus requir[ing]
testimony and documentation as to the anticipated parking
demand.” (Id. at 26.) Because the purpose of the Parking
Ordinance is “to accurately assess the parking demand as
to each specific use,” Defendants assert that an
evenhanded application of the Parking Ordinance would
nevertheless result in different ratios depending on the
specific application. (Id. at 27.) Specifically, Defendants
argue that Plaintiffs have failed to identify similarly
situated comparators because the comparator-applications
identified by Plaintiffs pre-date ISBR’s 2012 application
and the 2010 ITE Parking Generation report. (Id. at 26.)
Defendants additionally argue that the 3:1 ratio is
specifically applicable to “churches,” which have
different traffic patterns than mosques or synagogues.
(Id.)
Further, Defendants argue that requiring 107 spaces
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would permit ISBR’s mosque to grow, because accepting
ISBR’s proposal of fifty or fifty-six spaces would limit
additional people from attending worship service. (Id. at
29.) According to Defendants, Plaintiffs testified that
congregants could find off-site parking but were unable to
identify a specific location. (Id.)
Specifically, as to RLUIPA’s Nondiscrimination
Provision, Defendants argue that Plaintiffs must establish
discriminatory intent. (Id. at 21.) Further, Defendants
argue that Plaintiffs mischaracterize RLUIPA’s
Nondiscrimination Provision as “switching the burden of
proof to the government after the plaintiff makes out a
prima facie case.” (Id. at 22.)
In applying the Nondiscrimination Provision, Defendants
argue that Plaintiffs have failed to proffer direct or
circumstantial evidence of discrimination or intent to
discriminate based on religion. (Id. at 23.) Defendants
assert that the pleadings show that “the Board treated all
of the houses of worship the same in accordance with the
standards in effect at the time.” (Id.) According to
Defendants, the ITE parking standards are authoritative
and were updated in 2010 “to allow greater accuracy in
determining parking requirements, and would be applied
to any mosque, church or synagogue after that date.” (Id.)
Defendants also argue that all applicants are “required to
present evidence of anticipated parking demand.” (Id. at
24.) Specifically, with regard to ISBR’s application,
Defendants state that they took testimony from ISBR
Traffic Engineer Mr. Ney, who recommended “that the
number of occupants should be divided by a factor of
1.35” to determine the parking need. (Id. at 25.)
Moreover, Defendants note that the objector BTCRD’s
expert traffic engineer, Mr. Litwornia, recommended
“that the number of occupants should be divided by a
factor of 1.4.” (Id.)
According to Defendants, “the Board gave more weight to
Mr. Litwo[m]ia’s opinion due to ‘the strengths and
weaknesses of [Mr. Ney and Mr. Litwornia’s] analyses’
and decided that the required number of parking spaces
was 107.” (Id.) Defendants assert that “[i]t is the Board’s
prerogative to credit or discredit the expert opinions.”
(Id.) Defendants further argue that “[a]t all times the
applicant *338 bears the burden of proof on its
application, and if the burden is not sustained[,] the
[B]oard has no choice but to deny the application.” (Id.)
Next, in response to Plaintiffs’ reliance on Hassan to
argue the relevant standard for discriminatory intent,
Defendants argue that Hassan is irrelevant because it did
not involve the application of zoning ordinances. (Defs.’

Opp’n Br. 27 (citing Hassan, 804 F.3d at 297).) In further
response to Hassan, Defendants argue that even if
Plaintiffs were not required to establish discriminatory
intent, Plaintiffs have failed to establish disparate
treatment. (Id. at 28.) Defendants also distinguish
Plaintiffs’ reliance on Fowler v. Rhode Island, by
asserting that, unlike the government in Fowler,
Defendants did not concede that they disparately treated
ISBR. (Defs.’ Opp’n Br. 27 (citing Fowler, 345 U.S. 67,
69, 73 S.Ct. 526, 97 L.Ed. 828 (1953)).)
In reply, Plaintiffs argue that Defendants admit that the
3:1 ratio should apply to mosques, when in fact the
Planning Board refused to consider mosques as
“churches” under the Parking Ordinance. (Pls.’ Reply Br.
3, ECF No. 51.) Plaintiffs further argue that Defendants
fail to dispute that they adopted a “mosque-specific
methodology,” which Defendants justify by relying on the
ITE Parking Generation report. (Id. at 4.) According to
Plaintiffs, Defendants admit that the Parking Generation
report acknowledges that it is not authoritative and is
merely an “informational guide.” (Id.) Contrary to
Defendants’ arguments, Plaintiffs assert that New Jersey
law does not view the ITE Parking Generation report as
authoritative and that ISBR traffic engineer Mr. Ney only
included the ITE–based calculations in his work at the
Planning Board’s direction. (Id.)
In response to Defendants’ efforts to distinguish Hassan,
Plaintiffs argue that Hassan supports the proposition that
invidious purpose is not required to support a RLUIPA
violation. (Id. at 5.) Plaintiffs argue that the instant matter,
like Hassan, involves governmental policy decisions that
are based on Plaintiffs’ religious affiliation. (Id.)
Finally, with regard to Defendants’ argument that
Plaintiffs have failed to identify sufficient comparators,
Plaintiffs argue that RLUIPA’s Nondiscrimination
Provision does not require comparators. (Id. at 6.)
According to Plaintiffs, the Third Circuit only requires
comparators under RLUIPA’s Equal Terms Provision,
and not the Nondiscrimination Provision. (Id. at 6–7.)
Plaintiffs further assert that even if comparators were
required, Chabad, B’nai Israel, and Millington are
sufficient comparators. (Id. at 7–9.)

B. Counts Eight and Ten: Unconstitutional
Vagueness under the United States and New Jersey
Constitutions
With regard to Counts Eight and Ten, Plaintiffs argue that
certain provisions of the Parking Ordinance are
unconstitutionally vague under the United States and New
Jersey Constitutions. Specifically, Plaintiffs argue that the
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provisions in the Parking Ordinance permitting the Board
to discretionarily raise parking requirements in excess of
the 3:1 ratio affords the Planning Board unbridled
discretion. (Pls.’Moving Br. 19.)
In support of their argument, Plaintiffs rely on Cunney v.
Board of Trustees of Village of Grand View, N.Y., 660
F.3d 612 (2d Cir. 2011), and Bykofsky v. Borough of
Middletown, 401 F.Supp. 1242 (M.D. Pa. 1975), as
examples where similarly vague ordinances were found
unconstitutional. (Pls.’ Moving Br. 19–22.) Based on the
case *339 law, Plaintiffs argue that the challenged
portions of the Parking Ordinance fail to contain any
objective criteria to prevent discriminatory or arbitrary
enforcement. (Id.) Plaintiffs also rely on Village of
Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455
U.S. 489, 494–95, 499, 102 S.Ct. 1186, 71 L.Ed.2d 362
(1982), for the proposition that the vagueness test is more
rigorous where the challenged ordinance threatens
constitutionally protected rights. (Pls.’ Moving Br.
22–23.) Additionally, Plaintiffs argue that the New Jersey
Constitution similarly prohibits unbridled discretion and
requires workable guidelines and criteria to prevent
arbitrary decision-making. (Id. at 23–26.) Plaintiffs finally
assert that, upon a finding of unconstitutional vagueness,
the Court should excise the challenged provisions and
leave the remainder of the Parking Ordinance intact. (Id.
at 26.)
In opposition, Defendants argue that the Parking
Ordinance provides sufficient guidelines under the United
States and New Jersey Constitutions. (Defs.’ Opp’n Br.
31–40.) In support, Defendants state that the Parking
Ordinance contains a “clear” objective: to “provide for
parking demand by requiring off-street parking except as
noted for residential development.” (Id. (quoting Bernards
Twp. Ord. § 21–22.1).) Defendants additionally cite to the
Parking Ordinance’s schedule of acceptable parking
standards, which Defendants argue provides a 3:1 ratio
for churches “but not mosques.” (Id. at 33, 36, 38.)
Further, Defendants contend that the more stringent
vagueness test under Hoffman Estates does not apply
because Hoffman Estates did not involve parking. (Id. at
37–38.)
Next, Defendants argue that an ordinance need not
provide for all conceivable applications, “such as
mosques,” and that the Parking Ordinance’s provision for
accepting case-specific evidence from applicants
constitutes a sufficient standard for unspecified uses. (Id.
at 33–34.) Defendants also argue that the Parking
Ordinance requires the Board to base its decision on
applicants’ case-specific evidence, thereby further
limiting the Board’s discretion. (Id. at 34–36.)

Defendants proceed to distinguish Plaintiffs’ reliance on
Cunney by arguing that the Second Circuit case did not
involve parking needs. (Id. at 34–35.) Defendants further
state that the ordinance in Cunney did not contain the
necessary specifications, whereas the Parking Ordinance
provides sufficient guidelines. (Id. at 35.) Defendants,
however, do not elaborate on this point. (Id.) Defendants
similarly argue that Bykofsky is inapplicable because it
involved a penal ordinance and because it upheld portions
of the ordinance as necessarily flexible. (Id. at 37.)
Defendants additionally argue that the Parking Ordinance
provides the Board with necessary flexibility and provides
applicants adequate notice of what constitutes sufficient
off-street parking. (Id. at 35.) For these propositions,
Defendants cite the Parking Ordinance’s procedure for
permitting applicants to submit documentation and
testimony. (Id. at 35–36.)
In reply, Plaintiffs assert that Defendants have failed to
cite any precedent for permitting unbridled discretion in
determining parking requirements. (Pls.’ Reply Br. 11.)
Finally, Plaintiffs respond that Defendants’ reliance on
the procedure for submitting applicants’ evidence does
not constitute a standard by which the Board must
objectively determine off-street parking needs. (Id. at
11–12.)

V. Amicus Curiae45
*340 A. First Amicus Brief46
The First Amicus Brief is submitted by “religious, legal,
and civil liberties organizations concerned that [RLUIPA]
be accurately interpreted and that constitutional rights be
fully enforced.” (First Amicus Br. 1, ECF No. 75.) The
First Amicus Brief discusses RLUIPA’s legislative
history and relevant case law to argue that Congress’s
objective was to redress the very behavior giving rise to
the instant matter. (See, e.g., id. at 4.) According to the
First Amicus Brief, litigation trends “demonstrate that the
number of RLUIPA cases involving mosques is
disproportionate to the percentage of Muslims in the U.S.
population.” (Id.) On the merits, the First Amicus Brief
supports Plaintiffs’ arguments that Defendants violated
RLUIPA’s Nondiscrimination Provision and that the
Parking Ordinance is unconstitutionally vague. (Id. at
5–15.)

B. Second Amicus Brief47
The Second Amicus Brief consists of civil liberties and
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civil advocacy groups “that work to serve members of
religious
communities
and
bridge
interfaith
understanding.” (Second Amicus Br. 1, ECF No. 76.) The
Second Amicus Brief argues that Defendants’ treatment
of ISBR is indicative of a growing level of national and
local anti–Muslim animus. (Id. at 3–5.) Additionally, the
Second Amicus Brief describes multiple instances of
alleged hate crimes directed toward Islamic houses of
worship, and argues that “ISBR was a target of
anti–Muslim hate crimes.” (Id. at 5–7.)
The Second Amicus Brief also cites cases involving
alleged overt acts of zoning-related anti–Muslim animus
and examples of “pretextual zoning arguments,” as
evidence that “anti–Muslim RLUIPA cases continue[ ] to
rise at an alarming rate.” (Id. at 7–11.) Finally, the Second
Amicus Brief asserts that “[r]eligious land-use matters are
particularly relevant in New Jersey” because it is “the
most densely populated state in the country, as well as
one of the most racially, ethnically, and religiously
diverse states.” (Id. at 12.) In support, the Second Amicus
Brief points toward other instances of alleged
anti–Muslim animus based on discriminatory zoning
practices in New Jersey. (Id. at 12–13.)

*341 VI. Discussion
A. Count Three: Discrimination on the Basis of
Religion under RLUIPA
Congress passed RLUIPA upon finding that local zoning
boards would use “vague and universally applicable
reasons,” such as traffic or aesthetics, to contrive
widespread discrimination on the basis of religion.48 See
146 Cong. Rec. S7, 774–01, (daily ed. July 27, 2000)
(joint statement of Sens. Hatch & Kennedy), 2000 WL
1079346, at *S7774. RLUIPA’s first section (“Substantial
Burdens Provision”) prohibits land use regulations that
substantially burden the exercise of religion unless the
government action can survive a strict scrutiny analysis.
42 U.S.C. § 2000cc(a)(1)–(2); see also Lighthouse Inst.
for Evangelism, Inc. v. City of Long Branch, 510 F.3d
253, 269 (3d Cir. 2007) (“[T]he Substantial Burden[s]
section includes a strict scrutiny provision.”). The second
section of RLUIPA prohibits discrimination and
impermissible exclusion on the basis of religion by
prohibiting three distinct types of regulations: (1) land use
regulations that treat a “religious assembly or institution
on less than equal terms with a nonreligious assembly or
institution” (“Equal Terms Provision”); (2) land use
regulations that “discriminate[ ] against any assembly or
institution on the basis of religion or religious
denomination” (“Nondiscrimination Provision”); and (3)
land use regulations that “totally exclude[ ] religious

assemblies from a jurisdiction,” or “unreasonably limit[ ]
religious assemblies, institutions, or structures within a
jurisdiction” (“Exclusions and Limits Provision”). 42
U.S.C. § 2000cc(b)(1)–(3). Plaintiffs’ instant Motion, as
to Count Three, arises under the Nondiscrimination
Provision.
Whereas the Substantial Burdens Provision “is directly
responsive to the difficulty of proof” where zoning boards
engage in individualized assessments, the Equal Terms
and Nondiscrimination Provisions “enforce the Free
Exercise Clause ... against [land use regulations]49 that
burden religion and are not neutral and generally
applicable.” 146 Cong. Rec. S7,774–01, 2000 WL
1079346, at *S7775; see also Lighthouse Inst., 510 F.3d
at 264 (quoting 146 Cong. Rec. S7,774–01, 2000 WL
1079346, at *S7774). RLUIPA defines “[l]and use
regulation” as “a zoning or landmarking law, or the
application of such a law, that limits or restricts a
claimant’s use or development of land.” 42 U.S.C. §
2000cc–5(5) (emphasis added). At issue in Plaintiffs’
Motion under the Nondiscrimination Provision, therefore,
is whether the Parking Ordinance and Defendants’
application of the Parking Ordinance are neutral and
generally applicable with regard to religion.
When applying RLUIPA, courts “shall ... construe[ ] [the
statute] in favor of a broad protection of religious
exercise, to the maximum extent permitted by the terms of
[the statute] and the Constitution.” 42 U.S.C. §
2000cc–3(g). Additionally, “[i]f a plaintiff produces
prima facie evidence to support a claim alleging a
violation *342 of ... [RLUIPA],50 the government shall
bear the burden of persuasion on any element of the
claim.”51 42 U.S.C. § 2000cc–2(b).
The Court first examines the text of the Parking
Ordinance under RLUIPA. In pertinent part, the Parking
Ordinance sets forth a schedule containing “[parking]
standards acceptable to the Township.” Bernards Twp.
Ord. § 21–22.1a1. The schedule specifically sets forth a
3:1 ratio, between seats and parking spaces, for
“[c]hurches, auditoriums, [and] theaters.” Bernards Twp.
Ord. § 21–22.1. The Purpose Section of the Township
Ordinance provides: “[a]ny word or term not defined
herein shall be used with a meaning as defined in
Webster’s Third New International Dictionary of the
English Language, unabridged (or latest edition).”
Bernards Twp. Ord. § 21–2. The Bernards Township
Ordinance does not define the term “church.” (Compl. ¶
126; Answer ¶ 126.) According to Webster’s Dictionary,
“church” is defined as “a place of worship of any religion
( [e.g.,] a Muslim [mosque] ).” (Compl. ¶ 126; Answer ¶
126.)

[1]
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Based on the applicable definition of “church,” the Court
finds that the Parking Ordinance’s 3:1 ratio for
“churches” applies to mosques.52 Moreover, because the
term “churches” applies to places of worship for any
religion, the Court finds that the Parking Ordinance is
neutral and generally applicable with regard to religion.53
In their Answer, Defendants insist, without explanation,
that the Parking Ordinance’s use of the term “churches”
does not include mosques. (See Compl. ¶ 142; Answer ¶
142.) When the Court specifically asked counsel for
Defendants at oral argument whether the Parking
Ordinance’s 3:1 ratio for “churches” applies to mosques,
counsel responded:
[Defendants] admit what the statute
says. We don’t admit that mosques
are considered churches for the
purposes of the statute. For
instance, one of the other parts of
the ordinance, 21–10.4(a)(1)(c),
[which is now codified at Section
21–10.4a3(g),] refers to houses of
worship as opposed to just
churches or mosques or specifically
denominating *343 any other type
of religious institution. Again, it
makes no sense.
(Oral Arg. Tr. 34:6–12, Dec. 20, 2016.) In response to the
Court’s question,54 Defendants referred to a different
section of the Bernards Township Ordinance that defines
various
zones
subject
to
the
Township’s
regulation—Section 21–10.4a3(g). Section 21–10.4a3(g)
states that “[h]ouses of worship and/or houses of worship
with clergyman’s residence on the same premises in
accordance with Section 21–12” constitute “[c]onditional
[u]ses” in certain residential zones. Bernards Twp. Ord. §
21–10.4a3(g).
Upon reviewing Section 21–10.4a3(g), the Court finds
that Defendants’ reference to the term “house of worship”
is not pertinent to the Parking Ordinance’s definition of
“churches.”55 Unlike “churches,” and contrary to
Defendants’ argument, the Township Ordinance expressly
defines “house of worship” as: “a special purpose
building that is architecturally designed and particularly
adapted for the primary use of conducting on a regular
basis formal religious services by a religious
congregation.” Bernards Twp. Ord. § 21–3.1. Moreover,
even if the Court were to assume a relationship between
the two terms, the term “house of worship” does not
suggest the exclusion of mosques from its definition.

Defendants’ argument, therefore, further supports the
inclusion of mosques in the Parking Ordinance’s
definition of “churches.”
Upon reviewing the relevant provisions, the Court finds
that the Parking Ordinance’s 3:1 ratio applies to churches,
synagogues, and mosques. Accordingly, the Parking
Ordinance is neutral and generally applicable, and does
not give rise to a facial violation of RLUIPA’s
Nondiscrimination Provision.
The Court next examines Defendants’ application of the
Parking Ordinance. Here, it is undisputed that Defendants
interpreted the term “churches” to exclude mosques.
According to Defendants’ interpretation, the Parking
Ordinance makes a clear distinction between Christian
churches and Muslim mosques.56 The remaining issue,
therefore, is whether this distinction constitutes
discrimination on the basis of religion.
In setting forth their arguments, the parties disagree on
four core issues: (1) the applicable standard of intent; (2)
whether RLUIPA’s Nondiscrimination Provision requires
Plaintiffs to establish similarly situated comparators; (3)
whether Plaintiffs’ proffered comparators are similarly
situated to Plaintiffs; and (4) whether Defendants’
disparate treatment of Christian churches, Jewish
synagogues, and Muslim mosques is based on religion, as
opposed to some other legitimately distinguishing *344
characteristic. The Court addresses each in turn.

1. The Applicable Standard of Intent
Plaintiffs argue that Defendants’ intent to apply the 3:1
ratio differently on the basis of religion is sufficient,
regardless of whether Defendants possessed animosity
toward a particular religious group. (Pls.’ Moving Br. 15
(citing Hassan, 804 F.3d at 297–98).) Defendants argue
that Plaintiffs fail to offer evidence of requisite intent, but
Defendants do not further elaborate and do not directly
confront Plaintiffs’ reliance on Hassan.57 (See, e.g., Defs.’
Opp’n Br. 1, 3, 4, 12, 28.) In one instance, Defendants
argue that Plaintiffs fail to offer sufficient evidence to
satisfy the elements set forth in Chabad Lubavitch of
Litchfield Cty., Inc. v. Litchfield Historic District
Commission, where the Second Circuit considered
discriminatory intent without requiring comparators.58
(Defs.’ Opp’n Br. 21 (citing Chabad, 768 F.3d 183,
198–200 (2d Cir. 2014)).) Here, the Court agrees with
Plaintiffs’ analysis of Hassan in support of their
proposition and finds that Defendants have admitted to
the requisite intent. As set forth below in greater detail,

[2]
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the Third Circuit has not adopted the analysis outlined in
Chabad.59
Moreover, neither RLUIPA nor Third Circuit
jurisprudence indicates a more rigorous intent
requirement. As confirmed in their pleadings, Defendants’
decision to exclude mosques from the Parking
Ordinance’s 3:1 ratio for “churches” was intentional. (See
Compl. ¶ 142; Answer ¶ 142; Defs.’ Opp’n Br. 26, 33;
Oral Arg. Tr. 34:7–12.) Plaintiffs have accordingly
satisfied the intent requirement and need not prove that
Defendants harbored hostility toward Muslims under
RLUIPA’s Nondiscrimination Provision.

2. Whether RLUIPA’s Nondiscrimination Provision
Requires Similarly Situated Comparators
Generally, the Third Circuit requires similarly situated
comparators under RLUIPA’s Nondiscrimination
Provision. Where a government expressly discriminates
on the basis of religion, however, the Nondiscrimination
Provision does not require a showing of similarly situated
comparators. The instant case presents an example of
express discrimination, thus precluding the need to
identify specific comparators.

[3]

The Third Circuit’s seminal case on RLUIPA’s Equal
Terms and Nondiscrimination Provisions is Lighthouse
Institute for Evangelism, Inc. v. City of Long Branch, 510
F.3d 253 (3d Cir. 2007). Lighthouse Institute arose under
the Equal Terms Provision, and there, the Third Circuit
established that both Provisions are subject to similar
standards. See, e.g., id. at 263 (determining that neither
the Equal Terms Provision nor the Nondiscrimination
Provision requires a showing of substantial burden on
religious exercise).
In Lighthouse Institute, the court cited legislative history
that categorized both the Equal Terms and
Nondiscrimination Provisions as “enforc [ing] the Free
Exercise *345 rule against laws that burden religion and
are not neutral and generally applicable.” 510 F.3d at 264
(quoting 146 Cong. Rec. S7,774–01, 2000 WL 1079346,
at *S7776). The Third Circuit elaborated that “[u]nder
Free Exercise cases, the decision whether a regulation
violates a plaintiffs constitutional rights hinges on a
comparison of how it treats entities or behavior that have
the same effect on its objectives.” Id. Having categorized
the Nondiscrimination Provision as also enforcing the
Free Exercise of religion, the Third Circuit equally
implicated the Nondiscrimination Provision when
concluding that Free Exercise cases require comparators.60

See Albanian Associated Fund v. Twp. of Wayne, No.
06–3217, 2007 WL 2904194, at *11 (D.N.J. Oct. 1, 2007)
(stating that “the Third Circuit, unlike other circuits,
appears to treat the [Equal Terms and Nondiscrimination
Provisions] as both incorporating the ‘similarly situated’
analysis”).
In reply to Defendants’ reliance on Lighthouse Institute,
Plaintiffs argue that the Court should adopt the Second
Circuit’s analysis in Chabad because it is “ ‘one of the
few courts’ to have examined the Non[d]iscrimination
[P]rovision.” (Pls.’ Reply Br. 6.) In Chabad, the Second
Circuit interpreted RLUIPA’s Nondiscrimination
Provision as not requiring comparators to establish a
violation. See 768 F.3d at 199 (determining that analyzing
comparators “is not necessary to establish a
nondiscrimination claim.... [and that a valid claim] may
be proven without reference to a religious analogue”).
Plaintiffs’ rationale for adopting Chabad, however, is that
Lighthouse Institute only required comparators for the
Equal Terms Provision and that the Third Circuit has not
otherwise interpreted the Nondiscrimination Provision.
(Pls.’ Reply Br. 6.) In light of the Court’s reading of
Lighthouse Institute, the Court adopts the Third Circuit’s
general requirement for comparators and declines to
follow Chabad.61
Defendants appropriately interpreted Lighthouse
Institute as requiring comparators, yet they failed to
recognize the implicit exception to the general rule where
an ordinance, or the application of that ordinance, makes
an express distinction on the basis of religion. In arriving
at its conclusion that RLUIPA’s Equal Terms and
Nondiscrimination Provisions require comparators, the
Lighthouse Institute court relied heavily on the Supreme
Court’s rationale in Church of the Lukumi Babalu Aye,
Inc. v. City of Hialeah, 508 U.S. 520, 113 S.Ct. 2217, 124
L.Ed.2d 472 (1993). See Lighthouse Inst., 510 F.3d at 265
(citing Lukumi, 508 U.S. at 536–37, 113 S.Ct. 2217).
According to Lukumi, comparators are necessary to
determine whether a facially neutral and generally
applicable law is designed to permit disparate *346
treatment based on religion. 508 U.S. at 535–46, 113
S.Ct. 2217. Here, Defendants’ application of the Parking
Ordinance clearly lacks neutrality and general
applicability because it expressly applies different
standards on the basis of religion. Accordingly,
comparators are unnecessary.
[4]

Lukumi explained that the Free Exercise Clause’s
protection is strongest where a law expressly
“discriminates against some or all religious beliefs or
regulates or prohibits conduct because it is undertaken for
religious reasons.” Id. at 532, 113 S.Ct. 2217. As an
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example, Lukumi cited the Supreme Court’s decision in
Fowler v. Rhode Island, where Rhode Island interpreted a
facially neutral ordinance “to prohibit preaching in a
public park by a Jehovah’s Witness but to permit
preaching during the course of a Catholic mass or
Protestant church service.” Lukumi, 508 U.S. at 533, 113
S.Ct. 2217 (citing Fowler, 345 U.S. at 67–70, 73 S.Ct.
526). In Fowler, the Supreme Court held that Rhode
Island’s interpretation of the ordinance was
unconstitutional without analyzing specific comparators.
345 U.S. at 67–70, 73 S.Ct. 526. Accordingly, in
reference to the conduct in Fowler, the Lukumi Court
noted that a “law targeting religious beliefs as such is
never permissible.” Lukumi, 508 U.S. at 533, 113 S.Ct.
2217 (emphasis added).
The Supreme Court in Lukumi further explained that even
where a law does not expressly require disparate
treatment among religious groups, that law may
nevertheless lack neutrality and general applicability. Id.
The Supreme Court clarified that a law is not neutral “if
the object of a law is to infringe upon or restrict practices
because of their religious motivation.” Id. Additionally,
the Lukumi Court explained that a law lacks general
applicability “when a legislature decides that the
governmental interests it seeks to advance are worthy of
being pursued only against conduct with a religious
motivation.” Id. at 542–43, 113 S.Ct. 2217. Because a law
may lack neutrality and general applicability even where
it does not expressly discriminate on the basis of religion,
Lukumi examined similarly situated comparators to
determine whether a facially neutral and generally
applicable law targeted religious conduct. Id. at 535–46,
113 S.Ct. 2217. Given the Court’s reading of Lighthouse
Institute’s reliance on Lukumi, as equally implicating the
Nondiscrimination Provision, the Court adopts the Third
Circuit’s general approach but nevertheless does not
require Plaintiffs to identify specific comparators given
the unique facts pled in the present case.
The facts before the Court better resemble the facially
discriminatory application of the ordinance found in
Fowler than the facially neutral application found in
Lukumi. Similar to Fowler, Defendants interpret the
Parking Ordinance as expressly applying a 3:1 ratio to
Christian churches but not Muslim mosques. Here,
comparators are unnecessary because the Parking
Ordinance categorically treats places of worship
differently on the basis of religion—there is no need to
use comparators to determine whether the Board intended
to make that distinction.62 The Supreme *347 Court has
never upheld such a law. See Congregation Kol Ami v.
Abington Twp., 309 F.3d 120, 132 (3d Cir. 2002)
(“Supreme Court precedent is clear that the First

Amendment prohibits municipalities from applying their
laws differently among various religious groups.”).
Defendants argue that, unlike the government in Fowler,
Defendants never “conceded” that they disparately treated
ISBR. (Defs.’ Opp’n Br. 27.) The Court disagrees.
Defendants have made numerous concessions regarding
the explicit discriminatory application of the Parking
Ordinance. Defendants have conceded, similar to Fowler,
that they interpret the Parking Ordinance’s 3:1 ratio for
“churches” as applying to Christian churches but not
Muslim mosques, despite the contrary definition afforded
by the Ordinance. (Compl. ¶ 126; Answer ¶ 126.)
Accordingly, Defendants’ express disparate application of
the Parking Ordinance on the basis of religion renders
comparators unnecessary.

3. Whether Plaintiffs’ Proffered Comparators are
Similarly Situated
[5]
Even if, arguendo, the Third Circuit required
comparators under the facts admitted by Defendants, the
Court finds that Plaintiffs’ proffered comparators are
similarly situated to Plaintiffs. Both Lighthouse Institute
and Lukumi explained that the standard for determining
whether comparators are similarly situated depends on
whether they “impact[ ] the city’s declared goals in the
same way” as the plaintiff, and not on whether the
comparators “propose[ ] the same combination of uses.”
Lighthouse Inst., 510 F.3d at 264–65.

Chabad, B’nai Israel, and Millington (collectively,
“proffered comparators”) are religious institutions that
applied for and received site plan approval in accordance
with the Parking Ordinance’s 3:1 ratio. The stated
objective of the Parking Ordinance is “to provide for
parking demand by requiring off-street parking.”
Bernards Twp. Ord. § 21–22.1a1. Each of the proffered
comparators and ISBR are religious institutions whose
congregations would generate traffic as a result of
religious services. Therefore, the proffered comparators
and ISBR similarly impact the Parking Ordinance’s
policy for providing off-street parking.
Defendants argue that the proffered comparators are
dissimilar to Plaintiffs because: (1) their applications
predated ISBR’s application and the 2010 ITE parking
standards; and (2) the comparators were not “mosques,”
which are treated differently under the Parking Ordinance
due to “different traffic patterns, amounts of vehicles[,]
and peak demand times.” (Defs.’ Opp’n Br. 25–26.)
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Defendants’ argument that the proffered comparators
applied for site approval prior to the 2010 ITE parking
standards is unpersuasive. Unlike the 2010 ITE parking
standards, the Parking Ordinance’s 3:1 ratio was already
in effect when the proffered comparators applied for their
respective site plan approvals. The method by which
Defendants treated ISBR’s application differently—i.e. by
incorporating the 2010 ITE parking standards—is
immaterial to determining whether the proffered
comparators are similarly situated in relation to the
Parking Ordinance.
Defendants also argue that the proffered comparators are
not similarly situated because, unlike ISBR’s application,
the proffered comparators did not propose building
Muslim mosques. (Id. at 26.) Notwithstanding *348 the
fact that the Parking Ordinance defines “churches” to
include mosques,63 Defendants’ argument actually
supports the finding of a RLUIPA violation under the
Nondiscrimination Provision. As established above,
Plaintiffs’ RLUIPA claim under the Nondiscrimination
Provision arises from the fact that Defendants have
applied the Parking Ordinance differently depending on
the type of religious institution applying for approval.
Here, Defendants only argue that different religious
services generate different traffic patterns because each
religion uses their facilities in a different manner. (Defs.’
Opp’n Br. 26.) Comparators, however, need not “propose[
] the same combination of uses” to be similarly situated.
Lighthouse Inst., 510 F.3d at 264–65. The proffered
comparators and ISBR impact the Parking Ordinance’s
goal in the same way, and Defendants fail to identify any
material differences other than their own disparate
application of the Parking Ordinance. Moreover, if the
Court were to apply Defendants’ logic, the only way a
Muslim applicant could prove religious discrimination
would be to demonstrate that other Muslim applicants
were treated differently. Clearly, the application of
Defendants’ logic is unworkable.

4. Whether Defendants’ Disparate Application of the
Parking Ordinance was on the Basis of Religion
Viewing the pleadings in the light most favorable to
Defendants, the Court finds that Defendants
discriminatorily applied the Parking Ordinance on the
basis of religion. In Fowler, as explained above, the State
of Rhode Island conceded that it construed a facially
neutral ordinance to permit certain religious services in a
public park, but to prohibit meetings for Jehovah’s
Witnesses. See 345 U.S. at 69, 73 S.Ct. 526. The Supreme
Court found that the concession was “fatal” to the State’s

[6]

case because “it plainly show[ed] that a religious service
for Jehovah’s Witnesses [was] treated differently than a
religious service of some other sects.” Id. Here,
Defendants’ interpretation of the Parking Ordinance is
similarly fatal because it “amounts to the [Township]
preferring some religious groups over [others].” Id.
Defendants’ primary argument is that their decision to
apply a 3:1 ratio to Christian churches and Jewish
synagogues, but not to Muslim mosques, was based on
legitimate differences in parking needs—not religion.
Defendants base their rationale on an overarching
concern that if the Court were to adopt Plaintiffs’
interpretation of RLUIPA, it would “eviscerate[ ] the
discretion of local planning boards and local zoning
boards.” (Oral Arg. Tr. 31:1–8.)
At oral argument, Plaintiffs asserted:
[t]he whole point of RLUIPA ...
was to get these planning boards
and these zoning boards out of the
business of making distinctions
between applicants on the basis of
their religion or their religious
characteristics because ... these
boards could not be entrusted with
the task of making those types of
distinctions.
(Id. at 17:4–10.) Here, Plaintiffs’ sweeping statement
overreaches as to the “whole point of RLUIPA.” While
RLUIPA limits individualized determinations with regard
to land-use regulation over religious institutions, RLUIPA
does not entirely remove discretion from local zoning
boards. See 146 Cong. Rec. S7, 774–01, 2000 WL
1079346, at *S7777 (“It is important to note that RLUIPA
does not provide a religious assembly with immunity
from *349 zoning regulation.”) Consistent with the
Federal Constitution’s treatment of fundamental rights
and suspect classifications, RLUIPA’s Substantial
Burdens Provision permits local governments to impose
substantial burdens on religious exercise if they can
survive strict scrutiny. See 42 U.S.C. § 2000cc(a)(1).
Despite Defendants’ well-placed concern, however, the
instant matter arises under the Nondiscrimination
Provision—not the Substantial Burdens Provision—which
specifically targets land use regulations that are “not
neutral and generally applicable.” Lighthouse Inst., 510
F.3d at 264 (quoting 146 Cong. Rec. S7,774–01, 2000
WL 1079346, at *S7776). Here, Defendants’ express
discrimination on the basis of religion warrants the
highest protection of the Free Exercise Clause, as codified
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in RLUIPA’s Nondiscrimination Provision. Plaintiffs’
most compelling claim under the Nondiscrimination
Provision, therefore, is not that Defendants engaged in an
impermissible individualized inquiry of ISBR, but that
Defendants interpreted the Parking Ordinance to
expressly distinguish treatment of Christian churches
from Muslim mosques.
Defendants fail to recognize this distinction.64 As a result,
Defendants contend that they evenhandedly applied the
Parking Ordinance because it permits the Board to
consider applicant-specific evidence. While this argument
supports the level of discretion Defendants claim to
possess, the argument fails to explain Defendants’
application of the Parking Ordinance’s 3:1 ratio
exclusively to Christian churches. In fact, the pleadings
suggest that Defendants engaged in individualized
assessments with regard to the proffered comparators.
After the Board applied a 3:1 ratio to the proffered
comparators’ applications, it routinely considered
evidence as to whether a downward variance would be
appropriate. (See Compl. ¶¶ 250, 257, 259, 274; Answer
¶¶ 250, 257, 259, 274.) For purposes of the instant Motion
for Judgment on the Pleadings, the Court’s determination
under RLUIPA, therefore, is not based on the scope or
unprecedented nature of the individualized inquiry into
ISBR’s application. Rather, the Court’s determination is
strictly tied to Defendants’ discriminatory interpretation
of the term “churches” in the Parking Ordinance.
To argue that their application of the Parking Ordinance
is legitimate, Defendants analyze Plaintiffs’ proffered
comparators. When determining whether Defendants
engaged in impermissible disparate treatment on the basis
of religion, the Court must examine “the comparators’
relation to the aims of the regulation.” Lighthouse Inst.,
510 F.3d at 264–65. Where a municipality enforces an
ordinance *350 against a plaintiff in a manner that does
not conform to the stated goals of the ordinance, such that
the enforcement is inconsistent as applied to the
comparators, there is sufficient discriminatory intent
under RLUIPA’s Nondiscrimination Provision.65 Id. at
265–66 (citing Fraternal Order of Police v. City of
Newark, 170 F.3d 359 (3d Cir. 1999), Tenafly Eruv Ass’n
v. Borough of Tenafly, 309 F.3d 144 (3d Cir. 2002), and
Blackhawk v. Pennsylvania, 381 F.3d 202 (3d Cir. 2004));
see also United States v. Bensalem Twp., No. 16–3938,
220 F.Supp.3d 615, 621–22, 2016 WL 6695511, at *5
(E.D. Pa. Nov. 14, 2016) (“[A] RLUIPA
nondiscrimination claim could be based on allegations
that the plaintiff group faced a more rigorous approval
process....” (citing Adhi Parasakthi Charitable, Med.,
Educ. & Cultural Soc’y of N. Am. v. Twp. of W. Pikeland,
721 F.Supp.2d 361, 386 (E.D. Pa. 2010))).
[7]

Here, Defendants attempt to justify the treatment of
ISBR’s application, as it relates to parking, by asserting
that they were striving to accurately determine the parking
demand. The undisputed disparate treatment66 between
ISBR and the proffered comparators’ applications,
however, does not advance the interest proffered by
Defendants. Specifically, Defendants’ interpretation of
the Parking Ordinance’s estimated 3:1 ratio for
“churches” as excluding mosques does not corroborate
Defendants’ alleged concern for precise assessments of
parking demands. Moreover, given that Defendants
interpret the 3:1 ratio as a standard that is subject to
individual need-based variances, Defendants fail to
explain how applying the 3:1 ratio would preclude
Defendants from considering fact-specific evidence.
Defendants accordingly admit that “[w]ith respect to
Millington’s 1998 application, the Board treated
Millington differently and better than ISBR in that the
Board calculated parking for a house of worship using the
3:1 parking ratio set forth in the [Parking] [O]rdinance.”
(Compl. ¶ 270; Answer ¶ 270 (emphasis added).)
Defendants further argue that they consistently “consider[
] [all] applicants’ evidence and documentation regarding
parking demand.” (Defs.’ Opp’n Br. 23.) Defendants note
that the Parking Ordinance requires all applicants to
submit evidence in support of their applications and
requires the Planning Board to base its decision on that
evidence. (Id. at 24.) Accordingly, Defendants assert that
they based their decision on the evidence ISBR submitted
and that the evidence is what demonstrated a parking need
greater than the 3:1 ratio set forth in the Parking
Ordinance’s standard for “churches.” (Id. at 24–25,
27–28.) Even assuming, arguendo, that the new traffic
data justifies the Board’s belief as to why a variance from
the 3:1 ratio would be inappropriate for ISBR, it fails to
explain the Parking Ordinance’s reference to *351
“churches” as applying only to Christian churches.67
The alleged accuracy of the ITE parking
standards68—which categorize different parking needs
based on the type of religious institution—would be
appropriate for consideration in a strict scrutiny analysis.
Strict scrutiny under the Substantial Burdens Provision,
for example, permits consideration as to whether
sufficient justification exists to impose the challenged
burden on the exercise of religion. See 42 U.S.C. §
2000cc(a).
Under the Nondiscrimination Provision, however, the
Third Circuit applies a “strict liability standard”—not a
strict scrutiny standard. Lighthouse Inst., 510 F.3d at
268–69. Although focusing on the Equal Terms Provision

[8]
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in Lighthouse Institute, the Third Circuit pointed to its
analysis of “substantial burden,” which implicated both
the Equal Terms and Nondiscrimination Provisions. Id. at
269. In doing so, the Third Circuit reasoned:
The land-use provisions of
RLUIPA are structured to create a
clear divide between claims under
section 2(a) (the Substantial
Burdens section) and section 2(b)
(the Discrimination and Exclusion
section, of which the Equal Terms
[P]rovision
[and
also
the
Nondiscrimination Provision are] a
part). Since the Substantial
Burden[s] section includes a strict
scrutiny
provision
and
the
Discrimination and Exclusion
section does not, we conclude this
“disparate exclusion” was part of
the intent of Congress and not an
oversight.
Id. (citing Russello v. United States, 464 U.S. 16, 23, 104
S.Ct. 296, 78 L.Ed.2d 17 (1983)). The Court accordingly
applies strict liability and does not consider Defendants’
proffered justifications for its discriminatory application
of the Parking Ordinance.
Finally, Defendants argue that they did not intend to treat
ISBR’s application differently on the basis that ISBR’s
congregation is Islamic. (Defs.’ Opp’n Br. 23.)
Defendants seem to be making a hyper-technical and
immaterial argument. Even if Defendants did not intend
to make a discriminatory decision based on the religious
denomination of ISBR’s congregation, as opposed to the
religious denomination of the structure, Defendants
unambiguously treated ISBR’s application to build a
Muslim mosque differently than applications for Christian
churches and Jewish synagogues. Regardless of whether
the intent focused on the denomination of the structure
being built or the denomination of the congregation, the
focus of the intent inquiry remains the disparate
application of the Parking Ordinance based on religious
affiliation. As established above, Defendants’ application
of the Parking Ordinance reflects sufficient intent to
discriminate on the basis of religion.
For these reasons, the Court grants Plaintiffs’ Motion for
Partial Judgment on *352 the Pleadings on Count Three,
as to the parking issue.

B. Counts Eight and Ten: Unconstitutional
Vagueness under the United States and New Jersey
Constitutions
[9] [10]
“[B]oth the Federal and [New Jersey] Constitutions
render vague laws unenforceable.” New Jersey v.
Cameron, 100 N.J. 586, 498 A.2d 1217, 1219 (1985).
“[A] law that is challenged for facial vagueness is one that
is assertedly impermissibly vague on all its applications.”
Id. at 1221; see also Hoffman Estates, 455 U.S. at
494–95, 102 S.Ct. 1186. To establish that a law is
impermissibly vague under the Federal and New Jersey
Constitutions, the law: (1) must fail to “give the person of
ordinary intelligence a reasonable opportunity to know
what is prohibited, so that he may act accordingly”; or (2)
“if arbitrary and discriminatory enforcement is to be
prevented, laws must provide explicit standards for those
who apply them.” Trade Waste Mgmt. Ass’n v. Hughey,
780 F.2d 221, 235 (3d Cir. 1985) (quoting Grayned v.
City of Rockford, 408 U.S. 104, 108–09, 92 S.Ct. 2294, 33
L.Ed.2d 222 (1972)); Cameron, 498 A.2d at 1219–20
(identifying the standards of vagueness under the Federal
Constitution as shared by the New Jersey Constitution and
relying heavily on the U.S. Supreme Court’s analysis in
Hoffman Estates). Here, only the second criterion is
applicable because the Parking Ordinance does not make
any act unlawful, as required under the first criterion. See
Trade Waste Mgmt. Ass’n, 780 F.2d at 235.
The rationale for the second criterion is to
prevent ad hoc and subjective resolution of policy matters
“with the attendant dangers of arbitrary and
discriminatory applications.” Hoffman Estates, 455 U.S.
at 498, 102 S.Ct. 1186 (quoting Grayned, 408 U.S. at
108–09, 92 S.Ct. 2294). “These standards should not, of
course, be mechanically applied.” Id. “In a facial
challenge to the ... vagueness of a law, a court’s first task
is to determine whether the enactment reaches a
substantial amount of constitutionally protected conduct.”
Id. at 494, 102 S.Ct. 1186; Cameron, 498 A.2d at1220.69
“The degree of vagueness that the Constitution
tolerates—as well as the relative importance of fair notice
and fair enforcement—depends in part on the nature of
the enactment.” Hoffman Estates, 455 U.S. at 498, 102
S.Ct. 1186. Accordingly, the Federal and New Jersey
Constitutions require a less rigorous examination of
economic regulation and civil, as opposed to criminal,
penalties “because the consequences of imprecision are
qualitatively less severe.” Id. at 498–99, 102 S.Ct. 1186.
In contrast, “perhaps the most important factor affecting
*353 the clarity that [both Constitutions] demand[ ] of a
law is whether it threatens to inhibit the exercise of
constitutionally protected rights.” Id. at 499, 102 S.Ct.
1186. If so, “a more stringent vagueness test should
apply.” Id.; see also Grayned, 408 U.S. at 109, 92 S.Ct.
[11] [12] [13] [14]
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2294 (“[W]here a vague statute ‘abut(s) upon sensitive
areas of basic First Amendment freedoms,’ it ‘operates to
inhibit the exercise of (those) freedoms.’ ”) (internal
citations omitted); Cameron, 498 A.2d at 1220 (stating
that where a “regulatory law impacts on constitutional
interests,” the “level of judicial scrutiny for vagueness [is
elevated]”).
[15]
Specifically, in the context of zoning ordinances, “a
municipality can exercise its general police powers to deal
with the problems of traffic, parking, noise, constant
activity, overcrowding, and the like so that the character
of the residential neighborhood is preserved.”70 Cameron,
498 A.2d at 1224 (emphasis added). “Such regulatory
ordinances, however, must be drawn narrowly and be
directed clearly against the assertedly offensive or
detrimental conduct.” Id.; see also Schad v. Borough of
Mount Ephraim, 452 U.S. 61, 68, 101 S.Ct. 2176, 68
L.Ed.2d 671 (1981) (“The power of local governments to
zone and control land use is undoubtedly broad and its
proper exercise is an essential aspect of achieving a
satisfactory quality of life in both urban and rural
communities. But, the zoning power is not infinite and
unchallengeable; it ‘must be exercised within
constitutional limits.’ ” (internal citation omitted)).
[16]

Here, the Parking Ordinance states:

The development plan shall show the total number of
off-street parking spaces required for the use or
combination of uses indicated in the application. The
schedule below represents standards acceptable to the
Township. It is the intent of this chapter to provide for
parking demand by requiring off-street parking except
as noted for residential development. Since a specific
use may generate a parking demand different from
those enumerated below, documentation and testimony
shall be presented to the Board as to the anticipated
parking demand. Based upon such documentation and
testimony, the Board may:
(a) Allow construction of a lesser number of spaces,
provided that adequate provision is made for
construction of the required spaces in the future.
(b) In the case of nonresidential uses, require that
provision be made for the construction of spaces in
excess of those required hereinbelow, to ensure that
the parking demand will be accommodated by
off-street spaces.
Bernards Twp. Ord. § 21–22.1 (emphasis added).
Plaintiffs challenge the vagueness of the italicized
portions. (Pls.’ Moving Br. 4.) The Parking Ordinance
further provides that the parking requirement for

“[c]hurches, auditoriums, [and] theaters [is:] [one] space
for every [three] seats or [one] space for every
[twenty-four] linear inches of pew space.” Bernards Twp.
Ord. § 21–22.1. Additionally, the applicable section of the
Township Ordinance states: “[a]ny word or term not
defined herein shall be used with a meaning as defined in
Webster’s Third New International Dictionary of the
English Language, unabridged (or latest edition).”
Township. Ord. § 21–2. *354 Here, the relevant
Webster’s Dictionary defines “churches” to include
“mosques.” (Compl. ¶ 126; Answer ¶ 126.)
In evaluating a facial challenge, the Court first considers a
defendant’s limiting construction of the challenged
ordinance. See Hoffman Estates, 455 U.S. at 495 n.5, 102
S.Ct. 1186 (“In evaluating a facial challenge to a state
law, a Federal court must, of course, consider any limiting
construction that a state court or enforcement agency has
proffered.”). Defendants, however, fail to provide any
limiting construction and instead argue that the
challenged provisions are plainly sufficient under the
Federal and New Jersey Constitutions. According to
Defendants, the schedule of enumerated standards, which
includes the 3:1 ratio applied to “churches,” provides
sufficient standards of enforcement. (Defs.’ Opp’n Br.
33.) Similarly, Defendants argue that the Parking
Ordinance requires Defendants to base their decision on
applicants’ documentation and testimony in support of
their applications. (Id. at 33–34.) Defendants also argue
that the schedule need not include parking ratios for every
conceivable use and that the Parking Ordinance does not
include “mosques” in its schedule. (Id.)
Based on the pleadings and Defendants’ admission to the
Webster’s Dictionary’s definition of “church,” the Court
finds that the Parking Ordinance includes ISBR’s
proposed use and that the 3:1 ratio applies to ISBR’s
application. The Township’s Ordinance expressly
incorporates Webster’s Dictionary’s definitions to all
terms not separately defined in the Ordinance, and
“churches” is not separately defined. Bernards Twp. Ord.
§ 21–2. Defendants’ insistence that the 3:1 ratio for
“churches” does not apply to mosques is not supported by
any elaboration or further explanation in Defendants’
Answer or Opposition Brief. The mere fact that
Defendants incorrectly believe that the Parking
Ordinance’s 3:1 ratio excludes mosques does not render
the Parking Ordinance impermissibly vague.
Next, in light of the more stringent vagueness challenge
applicable where an ordinance implicates constitutional
rights, the Court separates the Parking Ordinance into two
parts. First, the Parking Ordinance performs purely
economic regulation to the extent that it regulates
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off-street parking demands for residential, commercial,
industrial, and non-religious institutional uses. The purely
economic nature of this section of the Parking Ordinance
warrants a more lenient standard for vagueness.71
Plaintiffs’ vagueness claims, however, arise from the
challenged provisions’ application to “churches,” which
implicates the constitutional right of the Free Exercise of
religion. The Court, therefore, must apply a more
stringent test for vagueness. Here, the Parking Ordinance
fails to provide sufficiently explicit criteria such that
discriminatory ad hoc enforcement at the expense of the
First Amendment could be prevented. Defendants’
inability to proffer a limiting construction of the
discretionary provisions in their opposition is indicative
of the fact that none exists. Defendants merely restate the
various provisions in the Ordinance and proffer
conclusory arguments that the stated provisions provide
sufficient standards. Accordingly, the Court finds the
challenged provisions unconstitutionally vague as they
relate to “churches.”
The fact that the Planning Board must base its decision on
the documentation and testimony presented by the
applicant does not limit the Board’s ability to enforce the
Parking Ordinance in an arbitrary and discriminatory
*355 fashion. First, the Planning Board admits that the
Parking Ordinance permits full discretion to credit or
discredit any of the documentation or testimony received
from the applicant. (Defs.’ Opp’n Br. 35 (“The fact that
the numbers supplied by ... ISBR’s experts were not
accepted by the Board does not render the Ordinance
unconstitutionally vague.”); see also id. at 25 (arguing, in
a different section of their brief, that “[i]t is the Board’s
prerogative to credit or discredit the expert opinions”).) In
other words, Defendants argue that the Parking Ordinance
limits the Board’s discretion by requiring the Board to
consider testimony and documentation, but then further
argue that the Parking Ordinance affords the Board
complete discretion to discount any and all such
testimony and documentation. Based on the Court’s plain
reading of the Parking Ordinance, the Court finds no limit
on the Board’s discretion to refuse to consider applicants’
documentation and testimony.
Moreover, the Parking Ordinance does not limit the
Board’s ability to dictate the documentation and
testimony that an applicant submits. Absent explicit
standards, this further provides the Board with the ability
to manipulate the evidence in the record because the
Board can require the submission of specific evidence and
then possesses the unlimited discretion to pick and choose
what evidence it considers. Here, the Board argues that it
was permitted to consider the ITE parking standards

because Plaintiffs presented evidence on those standards.
(Defs.’ Opp’n Br. 36.) Defendants argue that this
example, of having to make its decisions on evidence
presented by Plaintiffs, demonstrates how the Parking
Ordinance limits the Board’s discretion. (Id.) Defendants
admit, however, that Plaintiffs submitted evidence of
ITE’s Parking Generation report “[a]t the Board’s
request.” (Compl. ¶ 140; Answer ¶ 140.) The Board’s
ability to request particular evidence under the Parking
Ordinance, therefore, further trivializes any limitation on
discretion imposed by the procedure for considering an
applicant’s evidence.
Next, the Parking Ordinance provides a 3:1 ratio for
“churches[’]” parking needs, stating that the ratio
“represents [a] standard[ ] acceptable to the Township.”
Bernards Twp. Ord. § 21–22.1a1. Defendants argue that
the 3:1 ratio constitutes a sufficient objective criterion for
enforcement of the Parking Ordinance. (Defs.’ Opp’n Br.
33.) The Board, however, possesses unbridled discretion
to disregard the 3:1 ratio. The Parking Ordinance contains
no indication for: (1) how and when the Board should
alter the parking requirement; (2) what factors the Board
considers; (3) how the Board weighs such factors against
each other; or (4) any other objective means to determine
a different parking requirement. The Parking Ordinance
merely states that the purpose of altering the 3:1 ratio for
a particular applicant must be “to ensure that the parking
demand will be accommodated by off-street spaces.”
Bernards Twp. Ord. § 21–22.1a1(b). The Parking
Ordinance, therefore, fails to provide sufficient objective
guidelines for determining how many parking spaces the
Board may require for any given applicant.
The Court further finds Plaintiffs’ reliance on Cunney v.
Board of Trustees of Village of Grand View, N.Y.,72 and
Bykofsky v. Borough of Middletown73 persuasive in
demonstrating that the Parking Ordinance’s lack of
guidance is impermissibly vague. In Cunney,74 the
ordinance *356 limited building heights to a particular
elevation but failed to indicate from where the elevation
point was to be measured. 660 F.3d at 621–25; see also
Damurjian v. Bd. of Adjustment of the Twp. of Colts Neck,
299 N.J.Super. 84, 690 A.2d 655, 661 (1997) (finding a
zoning ordinance unconstitutionally vague under the
United States and New Jersey Constitutions because it
provided “no method” for determining whether applicants
satisfied the ordinance). Specifically, the court noted that
the ordinance permitted inconsistent methodologies,
which gave rise to the dangers of discrimination and ad
hoc decision-making forbidden by the prohibition against
vague legislation. Cunney, 660 F.3d at 622–23.
Accordingly, the inconsistent methodologies in Cunney
failed to further the stated goal “to preserve as nearly as
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practicable the remaining views o[f] the Hudson River
from River Road.” Id. at 624 (alteration in original).
Here, the Parking Ordinance’s initial ratios are similarly
rendered moot by the Board’s blanket authority to change
the requirement without abiding by any explicit standards.
The lack of standards is further exemplified by the
inconsistent methodologies applied by the Board.
Additionally, the unbridled discretion afforded to the
Board fails to comport with the Board’s alleged purpose
of precisely measuring parking demands. Defendants
accordingly fail to identify any method by which an
applicant would be able to predict the number of parking
spaces the Board would require.
Similarly, in Bykofsky,75 the Middle District of
Pennsylvania examined a curfew ordinance, and found
certain provisions impermissibly vague for granting the
township unbridled authority. See 401 F.Supp. at 1250.
The analysis in Bykofsky provides helpful guidance
because it found certain provisions permissible, and
contrasted those provisions with those that were
unconstitutionally vague. There, the curfew ordinance
permitted the Borough’s mayor to issue special permits
for minors to be on the streets during curfew hours for
“normal ... night-time activities of a minor, particularly a
minor well along the road to maturity.” Id. The court
noted that the ordinance failed to define “normal” and
failed to provide any guidelines or criteria to determine
“normal” activities of a minor. Id. The court also found
that the ordinance failed to define “minor well along the
road to maturity.” Id. Due to the lack of guidelines and
definitions, the court explained that “the [Borough’s]
[m]ayor [was] left to his own personal predilections and
beliefs.” Id.
In contrast, the court upheld provisions in the ordinance
permitting minors to be on the streets during the curfew
time period “in a case of ‘reasonable necessity.’ ” Id. at
1249. The court explained that “reasonableness” was a
well-defined legal standard, which was heavily applied to
the Fourth Amendment, jury instructions, and numerous
other contexts. Id. The court similarly noted that
“necessity” was well defined in Supreme Court decisions
and that, juxtaposed with the clear definition of *357
“reasonableness,” gave rise to sufficient clarity under the
Fourteenth Amendment. Id. at 1249–50. Moreover, the
court reasoned that “[t]o strike down this [provision]
would remove from the ordinance a desirable flexibility
that enables the law to be applied in a rational manner to
any given situation.” Id. at 1249.
Here, the Parking Ordinance provides no such guidance
as to whether a site plan provides for sufficient off-street

parking, and leaves the Planning Board to its own
predilections and beliefs. While Defendants cite to the
general importance of “flexibility” in ordinances, they fail
to explain why the particular unlimited flexibility they
seek in the Parking Ordinance is necessary.
In sum, Defendants identify three limitations on the
Board’s discretion: (1) the requirement to base its
decisions on documentation and testimony submitted by
applicants; (2) the 3:1 ratio listed in the schedule of
parking standards; and (3) the express goal of requiring
sufficient off-street parking. Separately, at first glance,
these distinct provisions seem to limit the Board’s
authority and discretion. Viewed together, however, the
Parking Ordinance unambiguously provides the Planning
Board with unbridled and unconstitutional discretion. See
Cong. Rec. S7, 774–01 (documenting legislative history
of RLUIPA and stating that when land use “codes permit
churches only with individualized permission from the
zoning board, ... [the] zoning boards [can] use that
authority in discriminatory ways”).
Specifically, the Parking Ordinance allows the Board to
require additional parking spaces without having to abide
by any specific guidelines as to what constitutes sufficient
off-street parking. The Court, therefore, finds the
challenged provisions unconstitutionally vague under the
United States and New Jersey Constitutions, as applied to
“churches.”
Given the Court’s finding of unconstitutionality, the Court
looks to Bernards Township Ordinance § 21–1.3, which
states:
[i]f any section, subsection or
paragraph of this chapter shall be
declared to be unconstitutional,
invalid or inoperative, in whole or
in part, by a court of competent
jurisdiction,
such
section,
subsection or paragraph shall, to
the extent that it is not
unconstitutional,
invalid
or
inoperative, remain in full force
and
effect,
and
no
such
determination shall be deemed to
invalidate the remaining sections,
subsections or paragraphs of this
chapter.
The Court leaves intact the remainder of the Parking
Ordinance, including the 3:1 ratio applicable to
“churches,” which includes mosques.
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VII. Conclusion
For the reasons set forth above, Plaintiffs’ Motion for
Partial Judgment on the Pleadings, as to Counts Three
(only as to the issue of parking), Eight, and Ten, is
GRANTED. An order consistent with this Opinion will
be entered.

All Citations
226 F.Supp.3d 320

Footnotes
1

The Township of Bernards (“Township”) is a “municipality, chartered under the laws of the State of New Jersey, and located in
Somerset County, New Jersey.” (Compl. ¶ 26, ECF No: 1; Answer ¶ 26, ECF No. 15.)

2

“Defendant Bernards Township Planning Board ... is an agency of the Township Committee....” (Compl. 29; Answer ¶ 29.) “The
Board is charged by the Township with reviewing subdivisions, site plans, planned developments, conditional uses, and certain
variances.” (Compl. ¶ 29; Answer ¶ 29.) “The Board also reviews and recommends revisions to the land use ordinance to the
Committee.” (Compl. ¶ 29; Answer ¶ 29.) “The Board shares jurisdiction over administration and application of the Township’s
zoning ordinance with the Township’s Zoning Board of Adjustment....” (Compl. ¶ 29; Answer ¶ 29.) “Defendants Barbara Kleinert,
Jeffrey Plaza, Jim Baldassare, Jodi Alper, John Malay, Kathleen ‘Kippy’ Piedici, Leon Harris, Paula Axt, Randy Santoro, Rich
Moschello, and Scott Ross are all members of the Board....” (Compl. ¶ 30; Answer ¶ 30.)

3

“Defendant Bernards Township Committee ... is the legislative and executive body of the Township.” (Compl. ¶ 27; Answer ¶ 27.)
“Defendants Carol Bianchi, Carolyn Gaziano, Thomas S. Russo, Jr., John Malay, and John Carpenter are all currently members of
the Committee” (Compl. ¶ 28; Answer ¶ 28.)

4

In light of the standards set forth in Federal Rule of Civil Procedure 12(c), and unless otherwise noted, the Court sets forth factual
allegations set forth by Defendants’ Answer, or facts to which Defendants have admitted in their Answer, either in express terms
or by Defendants’ failure to respond. Additionally, the Court does not adopt the parties’ admissions to conclusions of law.

5

For the sake of clarity, the Court notes that the Parking Ordinance is one section of the code of Bernards Township ordinances.
The Court’s Opinion specifically refers to the Parking Ordinance when applicable and refers to the Township Ordinance when
citing the entire Bernards Township Ordinance code or to a section distinct from the Parking Ordinance.

6

“ISBR purchased the Property for $750,000.” (Compl. ¶ 59; Answer 59.) “The Township [also] contains a designated historical
district referred to as the Liberty Corner Historic District.” (Compl. ¶ 56; Answer ¶ 56.) “The Property is not located within the
Liberty Corner Historic District.” (Compl. ¶ 56; Answer ¶ 56.)

7

In the immediate vicinity of the Property, single‐family residences exist to the east and west, and a fire station is situated across
the street. (Compl. ¶ 57; Answer ¶ 57.) Additionally, a large public park, an elementary school, a gas station, an auto body shop,
and a church are all located within a half‐mile of the Property. (Compl. ¶ 57; Answer ¶ 57.) Located within one mile of the
Property are a yoga studio, a bakery, a doctor’s office, a post office, multiple restaurants, and other retail establishments.
(Compl. ¶ 57; Answer ¶ 57.) “Some of these establishments are located inside the Liberty Corner Historic District.” (Compl. ¶ 57;
Answer ¶ 57.)

8

Specifically, “the requirements of the Township’s zoning ordinance or chapter 21, Article V, Development Regulations.” (Answer
¶ 55.)

9

The referenced houses of worship include: “(a) Liberty Corner Presbyterian Church; (b) Chabad Jewish Center; (c) Millington
Baptist Church; (d) Covenant Chapel Reformed Episcopal Church; (e) St. Mark’s Episcopal Church; (f) Somerset Hills Lutheran
Church; and (g) Somerset Hills Baptist Church.” (Compl. ¶ 58; Answer ¶ 58.)

10

Plaintiffs allege that their site plan complied with the Township’s zoning ordinances, but Defendants deny this allegation. (See
Compl. ¶ 62; Answer ¶ 62.)

11

Defendants plead that they possess insufficient information to admit or deny the allegation except that Dr. Chaudry reported this
incident to the police. (Answer ¶ 68.)
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12

Defendants plead that they possess insufficient information to admit or deny this allegation and admit only that Dr. Chaudry
reported the incident and that the police report “noted [the] attempt to convert ISBR into ISIS on the mailbox.” (Answer ¶ 82.)

13

The Complaint alleges that the amendment was proposed by Lori Caratzola, who was an objector to ISBR’s application to the
Board. (Compl. ¶ 70.) Defendants’ Answer, however, states: “[a]ll of the allegations in this paragraph are denied.” (Answer ¶ 70.)
The Court is not aware of any other allegations that provide background information regarding Ms. Caratzola. On September 10,
2013, certain Township Committee members formally introduced the proposed amendment. (Compl. ¶ 113; Answer ¶ 113.)
Defendants’ Answer to paragraph 113 does not address this allegation. (See Answer ¶ 113.); see also Fed. R. Civ. P. 8(b)(3), (6) (“A
party that does not intend to deny all the allegations must either specifically deny designated allegations or generally deny all
except those specifically admitted.... An allegation—other than one relating to the amount of damages—is admitted if a
responsive pleading is required and the allegation is not denied.”).

14

The Explanatory Statement of the proposed amendment explained, in part, that its purpose was to “maintain and enhance
community character, protect the integrity of existing neighborhoods and prevent the intrusion of incompatible new
development with existing residential development.” (Compl. ¶ 113; Answer ¶ 113.) Defendants’ Answer to paragraph 113
clarifies that the Explanatory Statement was not the Preamble and that the Complaint did not quote the Explanatory Statement
in its entirety. (See Answer ¶ 113.)

15

The proposed amendment further “imposed time limits on outdoor activities and lighting” on houses of worship. (Compl. ¶ 114;
Answer ¶ 114.)

16

Defendants’ Answer does not deny that Defendants amended the local zoning law and that the amendments would make it
practically impossible for Plaintiffs to build their mosque in the Township. (See Compl. ¶ 108; Answer ¶ 108.) In a subsequent
allegation in the Complaint, Plaintiffs allege that the new amendments were harder or impossible for a house of worship to
satisfy. (Compl. ¶ 108.) Defendants, however, deny the allegation. (See Answer ¶ 108.) The Court finds that the legal
interpretation of the amendments constitutes a question of law, and therefore does not adopt either party’s characterization of
the original and amended ordinances.

17

Plaintiffs assert that “the new ordinance ensured that if the Board denied ISBR’s application, it could not reapply with a
compliant, revised site plan.” (Compl. ¶ 121.) Defendants responded: “It is denied that the new ordinance ensured that if the
Board denied ISBR’s application it could not reapply with a compliant revised site plan.” (Answer ¶ 121.)

18

The Complaint alleges that Defendants “assured local residents that existing houses of worship would be ‘grandfathered in,’ ” but
Defendants’ Answer pleads: “Denied,” with no further elaboration. (Compl. ¶ 119; Answer ¶ 119.) The Court, however, notes
that paragraph fourteen of the Complaint makes the same allegation but Defendants’ Answer to paragraph fourteen fails to
address that allegation. (Compl. ¶ 14 (“Defendants assured [the local Christian leaders] that they would be ‘grandfathered’ in and
that the new law would bar only new religious groups trying to gain entrance to the Township community.”); Answer ¶ 14.) The
Court construes the facts in the light most favorable to Defendants and therefore assumes, for the purposes of the instant
Motion, that Defendants made no such communication to local houses of worship.

19

Defendants’ Answer to paragraph eight of the Complaint does not address this allegation. (See Answer ¶ 8); see also Fed. R. Civ.
P. 8(b)(3), (6).

20

Defendants’ Answer to paragraph six of the Complaint does not address this allegation. (See Answer ¶ 6); see also Fed. R. Civ. P.
8(b)(3), (6).

21

As the instant Motion addresses only the parking issue, the Court sets forth only the facts regarding the parking issue as it relates
to the denial of ISBR’s application.

22

“The period of time from the initial Board work sessions to the issuance of a final resolution was four years.” (Compl. ¶ 65;
Answer ¶ 65.)

23

Defendants’ Answer to paragraph eight of the Complaint denies that the Board and its professionals adopted the objectors’
arguments but does not address this allegation. (See Answer ¶ 8); see also Fed. R. Civ. P. 8(b)(3), (6).
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24

Defendants’ Answer to paragraph eight of the Complaint denies the allegation concerning the “cost and expenses incurred by
[P]laintiffs,” but does not address this allegation. (See Answer ¶ 8); see also Fed. R. Civ. P. 8(b)(3), (6). Additionally, while ISBR’s
application was pending, “[a]t the Board’s request,” ISBR’s professionals developed five sets of plans with “engineering,
architectural, stormwater management, and landscaping details, and several interim and subsequent revised individual plan
pages.” (Compl. ¶ 122; Answer ¶ 122.) Defendants’ Answer to paragraph 122 of the Complaint admits that ISBR’s professionals
developed five sets of plans at the Board’s request, and does not deny the content of the plans as alleged by Plaintiffs, other than
that the plans were not “fully developed.” (Answer ¶ 122.)

25

Defendants note that the phrase “house of worship” does not appear in the Parking Ordinance. (Answer ¶ 125.)

26

Although the interpretation of the Webster’s Dictionary definition of “church” constitutes a conclusion of law, the specific
definition of “church” set forth in Webster’s Dictionary is a statement of fact. The Court, therefore, assumes the parties’
stipulation as to the definition of “church” as true. Based on the Court’s review of this definition, the Court finds that the Parking
Ordinance’s reference to the word “churches” includes mosques.

27

Defendants also admit that “[t]he Board has never engaged in an individualized determination of additional parking need for any
other applicant,” but explain that it was “because the revised [Institute of Transportation Engineers (TTE’) ] standard did not
exist” before ISBR submitted its application. (Compl. ¶ 127; Answer ¶ 127.) Here, whether Defendants’ application of the Parking
Ordinance constitutes discrimination on the basis of religion, as opposed to a legitimate decision based on something other than
religion, is the very legal question at issue. Therefore, to the extent that this allegation constitutes a legal conclusion, the Court
does not assume it to be true for the purpose of the instant Motion. Moreover, the Court finds that the parties’ characterization
of the Board’s conduct toward ISBR as unprecedented “individualized determination” contradicts the case‐by‐case downward
variances granted to other applicants. (See Compl. ¶¶ 250, 257, 259, 274; Answer ¶¶ 250, 257, 259, 274.)

28

Defendants’ Answer to paragraph 130 of the Complaint admits the immediately preceding allegation, and fails to address any
remaining allegations in the paragraph. (See Answer ¶ 130); see also Fed. R. Civ. P. 8(b)(3), (6).

29

“In a separate letter dated August 3, 2012, Township Planner David Schley likewise noted that ISBR’s proposal included [fifty]
parking spaces.” (Compl. ¶ 130; Answer ¶ 130.) Defendants’ Answer to paragraph 130 of the Complaint admits the first allegation
of the paragraph, and fails to address any remaining allegations in the paragraph. (See Answer ¶ 130); see also Fed. R. Civ. P.
8(b)(3), (6). Additionally, “Mr. Banisch[, the Board Planner, also] did not recommend any increase in the number of parking
spaces in his letter of August 7, 2012, though he did make such a recommendation at a later date.” (Answer ¶ 129.)

30

Defendants’ Answer to paragraph one‐hundred‐thirty‐six of the Complaint denies “that Mr. Banisch ever conceded that [fifty] or
[fifty‐six] parking spaces were sufficient” and admits to all other allegations in the paragraph. (Answer ¶ 136.)

31

“ISBR then applied these parking ratios to the specifications of its plans.” (Compl. ¶ 140; Answer ¶ 140.)

32

The Drill/Banisch Memo recognized that “traffic engineers” recommend requiring the 85th percentile of parking data because
the 100th percentile results in unnecessary parking spaces, yet the Board questioned Mr. Ney about 100th percentile figures.
(Compl. ¶ 148; Answer ¶ 148.)

33

Defendants’ Answer to paragraph ten of the Complaint does not address this allegation. (See Answer ¶ 10); see also Fed. R. Civ.
P. 8(b)(3), (6).

34

Defendants’ Answer to paragraph 151 of the Complaint fails to address this allegation. (See Answer ¶ 151); see also Fed. R. Civ. P.
8(b)(3), (6).

35

Defendants’ Answer to paragraph 151 of the Complaint fails to address this allegation. (See Answer ¶ 151); see also Fed. R. Civ. P.
8(b)(3), (6).

36

“[O]n December 8, 2015, the Board voted to deny ... [P]laintiffs’ application.” (Answer 15, 87.) “[O]n January 19, 2016, the Board
issued its formal resolution of denial [of Plaintiffs’ application].” (Compl. ¶¶ 15, 123; Answer ¶¶ 15, 123.)

37

Because the instant Motion deals only with the parking issue, the Court sets forth only the facts dealing with the parking issue for
similarly situated entities.
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38

The seventeen parking spaces include: “[fourteen] spaces using the Township’s 3:1 parking ratio for churches, plus three spaces
for a clergy residence.” (Compl. ¶ 245; Answer ¶ 245.)

39

Defendants’ Answer to paragraph 258 of the Complaint denies that the proposed facility contained at least 750 seats, and
instead alleges that it contained 745 seats. (See Answer ¶ 258.)

40

Defendants’ Answer to paragraph 269 of the Complaint states that “the original Resolution was passed September 7, 1999 and
[the] amended/corrected Resolution was passed October 3, 2000.” (Answer ¶ 269.)

41

Defendants’ Answer states: “All of the allegations in this paragraph are admitted.” To the extent that these allegations constitute
legal conclusions under Plaintiffs’ RLUIPA claim, the Court does not assume these allegations as true.

42

“The Zoning Board characterized the proposed 157 spaces as ‘significantly fewer than the number of spaces required by
Ordinance.’ ” (Compl. ¶ 274; Answer ¶ 274.)

43

Accordingly, the Court only considers factual allegations set forth by Defendants’ Answer, or facts to which Defendants have
admitted in their Answer, either in express terms or by Defendants’ failure to respond. The Court further construes all facts in the
light most favorable to Defendants and does not adopt the parties’ admissions to conclusions of law.

44

The Equal Terms Provision is codified at 42 U.S.C. § 2000cc(b)(1). Given that Plaintiffs’ Motion does not implicate the “Equal
Terms” provision of RLUIPA, which Plaintiffs plead under Count Two, the Court construes the relevant portions of Defendants’
arguments as relating to Count Three.

45

On December 12, 2016, the Court granted leave for two amici to file briefs in support of Plaintiffs’ Motion. (ECF No. 74.)

46

The first amicus curiae submission (“First Amicus Brief”) was filed by: the American Association of Jewish Lawyers and Jurists,
Baptist Joint Committee for Religious Liberty, Becket Fund for Religious Liberty, Center for Islam and Religious Freedom, Ethics
and Religious Liberty Commission of the Southern Baptist Convention, Interfaith Coalition on Mosques, International Mission
Board of the Southern Baptist Convention, International Society for Krishna Consciousness, Muslim Bar Association of New York,
National Asian Pacific American Bar Association, National Association of Evangelicals, New Jersey Muslim Lawyers Association,
Queens Federation of Churches, Sikh American Legal Defense and Education Fund, Sikh Coalition, South Asian American Bar
Association of New Jersey, South Asian Bar Association of New York, and Unitarian Universalist Legislative Ministry of New Jersey.
(ECF No. 75.)

47

The second amicus curiae submission (“Second Amicus Brief”) was filed by: Muslim Advocates, American Civil Liberties Union,
ACLU of New Jersey, Asian Americans Advancing Justice, Color Of Change, Asian American Legal Defense & Education Fund, Arab
American Institute, Interfaith Center of New York, T’ruah: The Rabbinic Call for Human Rights, National Religious Campaign
Against Torture, South Asian Americans Leading Together, American–Arab AntiDiscrimination Committee, Islamic Society of New
Jersey, Center for New Community, National Council of Jewish Women, Union for Reform Judaism, Central Conference of
American Rabbis, Women for Reform Judaism, and The National Sikh Campaign. (ECF No. 76.)

48

When applying RLUIPA, Congress intended courts “to accord religious exercise heightened protection from government‐imposed
burden, consistent with [Supreme Court] precedent.” Lighthouse Inst, for Evangelism, Inc. v. City of Long Branch, 510 F.3d 253,
261 (3d Cir. 2007) (alteration in original) (quoting Cutter v. Wilkinson, 544 U.S. 709, 714, 125 S.Ct. 2113, 161 L.Ed.2d 1020 (2005)).

49

Although the quoted section from the legislative history uses the term “laws,” the Nondiscrimination Provision in RLUIPA uses
the term “land use regulation.” See 146 Cong. Rec. S7,774–01, 2000 WL 1079346, at *S7775; 42 U.S.C. § 2000cc(b)(2).

50

The Court inserts “RLUIPA” as an alteration to the original text, which reads: “section 2000cc of this title.” 42 U.S.C. §
2000cc–2(b). Defendants argue that the burden‐shifting framework does not apply because it is not specifically contained within
the Nondiscrimination Provision, which is codified at 42 U.S.C. § 2000cc(b)(2). (See Defs.’ Opp’n Br. 22.) Given that RLUIPA
expressly states that the burden‐shifting framework applies to a violation of section 2000cc of title 42, Defendants are incorrect,
and the Court finds that the framework clearly applies to the Nondiscrimination Provision.

51

The quoted provision also includes an exception that “the plaintiff shall bear the burden of persuasion on whether the law
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(including a regulation) or government practice that is challenged by the claim substantially burdens the plaintiffs exercise of
religion.” 42 U.S.C. § 2000cc–2(b). Given that Plaintiffs’ Motion for Partial Judgment on the Pleadings does not implicate a
“substantial burden” analysis, the Court does not apply this exception.
52

The term “ ‘churches’ include[s] houses of worship for all religions, including mosques.’ ” (Compl. ¶ 126; Answer ¶ 126.)

53

The Court only considers the constitutionality of the Parking Ordinance’s plain text within the scope of arguments raised by the
parties with regard to the instant Motion. The Court’s decision is based on Defendants’ application of the Parking Ordinance, in
the context of the instant Motion for Judgment on the Pleadings, considering the facts admitted by Defendants in the light most
favorable to Defendants. Accordingly, the Court’s categorization of the Parking Ordinance as constitutional on its face should not
be construed as declaring that no other constitutional implications could potentially exist.

54

The Court asked: “Have you admitted in your pleadings that, unless it’s a defined term that you, in essence, defer to the
dictionary definition of church and that it would include mosque?” (Oral Arg. Tr. 34:2–5.)

55

In considering Defendants’ argument during oral argument, the Court acknowledges that, under Rule 12(c) of the Federal Rules
of Civil Procedure, the Court’s decision must be based on the pleadings as to factual allegations. The Court notes that
construction of the Parking Ordinance constitutes a conclusion of law.

56

Defendants fail to explain why they applied the 3:1 ratio to Jewish synagogue site plan applications. (See Compl. ¶ 250; Answer ¶
250 (“In other words, the Board applied the Township’s 3:1 parking ratio for churches to the number of seats in the sanctuary [to
Chabad].”).) Regardless of whether the Township interprets “churches” to include or exclude Jewish places of worship, however,
the Township’s application of the 3:1 ratio, as expressly excluding Muslim mosques, gives rise to the same analysis under
RLUIPA’s Nondiscrimination Provision.

57

Defendants merely state: “Plaintiffs argue that proof of an invidious motive is not necessary, citing Hassan.... However, even if,
arguendo, the ‘motive’ equation is removed from the analysis, Plaintiffs have not shown an intent to discriminate, or that the
Board desired a result whereby a mosque would be treated unequally because it is a mosque.” (Defs.’ Opp’n Br. 28.)

58

The Court further notes that Defendants’ support for adopting Chabad’s intent requirement contradicts Defendants’ prior
argument—that the Court disregard Chabad’s finding that comparators are not required.

59

The parties do not cite to, and the Court is unaware of, any authority indicating that the Third Circuit has adopted the Second
Circuit’s interpretation of RLUIPA.

60

At oral argument, Plaintiffs argued that the Third Circuit’s interpretation of the Equal Terms Provision in Lighthouse Institute did
not apply to the Nondiscrimination Provision. According to Plaintiffs: “In the [E]qual [T]erms context[,] the statute by its terms
talks about a comparison, comparing the use at issue, the religious use to other secular uses. The [N]ondiscrimination [Provision]
does nothing of the kind.” (Oral Arg. Tr. 20:1–4.) The Court, however, finds Plaintiffs’ brief analysis superficial and unpersuasive.
The Nondiscrimination Provision plainly requires an analogous comparison between the manner in which a land use regulation
treats one institution in contrast to another, based on religious differences. See 42 U.S.C. § 2000cc(b)(1)–(2).

61

The Court acknowledges the parties’ perceived tension between Lighthouse Institute and Chabad. The Court notes, however, that
neither Lighthouse Institute nor Chabad require comparators in every instance under the Nondiscrimination Provision, as set
forth above. Given the Lighthouse Institute court’s guidance, the Court adopts the Third Circuit’s interpretation without further
distinguishing or, alternatively, reconciling the Second and Third Circuits’ comparators analysis.

62

Accordingly, Plaintiffs argue that “[r]equiring comparators would be illogical” because otherwise “even a Planning Board that
explicitly denied a mosque application because ‘we don’t want Muslims in our town’ would not violate RLUIPA’s
Non[d]iscrimination [Provision] without evidence of comparators.” (Pls.’ Reply Br. 6.) Plaintiffs’ argument that “[t]he Third Circuit
has never required comparators for a[ ] RLUIPA Non[d]iscrimination claim,” however, is an overstatement. (See id.) As explained
above, the Third Circuit’s decision in Lighthouse Institute indicates that comparators are generally necessary to establish a
Nondiscrimination claim. See Albanian Associated Fund, 2007 WL 2904194, at *11 (stating that “the Third Circuit, unlike other
circuits, appears to treat the [Equal Terms and Nondiscrimination Provisions] as both incorporating the ‘similarly situated’
analysis”).
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63

“The [Webster’s] Dictionary defines a ‘church’ as ‘a place of worship of any religion ( [e.g.,] a Muslim [mosque] ).’ ” (Compl. ¶
126; Answer ¶ 126.) “Accordingly, ‘churches’ include houses of worship for all religions, including mosques.” (Compl. ¶ 126;
Answer ¶ 126.)

64

Plaintiffs similarly seem to conflate the issues. For example, during oral argument, Plaintiffs’ counsel argued that the
discrimination arose from Defendants’ “[m ]echanical application” of the 3:1 ratio to the proffered comparators, in contrast to
the individualized inquiry applied to ISBR. (Oral Arg. Tr. 7:9–16 (emphasis added).) For purposes of the instant Motion, Plaintiffs’
most compelling RLUIPA claim under the Nondiscrimination Provision does not arise from the fact that the 3:1 ratio was applied
mechanically to the proffered comparators—rather it arises from the fact that the 3:1 ratio was expressly applicable to Christian
churches, but not Muslim mosques. The Court further finds that Plaintiffs’ characterization of Defendants’ application of the 3:1
ratio to the proffered comparators as “mechanical” is an overstatement. Defendants clearly considered individual characteristics
of each proffered comparator’s application when determining downward variances, and to the extent that Plaintiffs dispute the
precise nature of those assessments, the issue is premature for judgment on the pleadings. Indeed, Plaintiffs subsequently
argued that “what is critical ... is the fact that they ... made an expressed religious distinction.” (Oral Arg. Tr. 10:21–22.)

65

Defendants assert that the Court should apply the factors applied by the Second Circuit in Chabad, 768 F.3d at 198. As set forth
above, the Court declines to follow Chabad. Moreover, Defendants cite the Eleventh Circuit’s application of RLUIPA. (See Defs.’
Opp’n Br. 21 (citing Church of Scientology of Ga., Inc. v. City of Sandy Springs, 843 F.Supp.2d 1328, 1360–61 (N.D. Ga. 2012)).) The
Third Circuit, however, has expressly rejected the Eleventh Circuit’s interpretation. See Lighthouse Inst., 510 F.3d at 267–68.

66

The following facts are undisputed by the parties. “The Board has applied the 3:1 parking ratio for ‘churches’ (or a more favorable
application of the Township’s parking requirement) to every house of worship that has applied for site plan approval while the
Parking Ordinance has been in effect, including two local synagogues.” (Compl. ¶ 127; Answer ¶ 127.)

67

Moreover, the timing between the Parking Ordinance’s enactment and the ITE Parking Generation report renders Defendants’
proposition implausible. The ITE Parking Generation report was published in 2010, and Defendants admit that they applied the
Parking Ordinance’s 3:1 ratio to the proffered comparators who applied prior to 2010. (See Compl. ¶¶ 245, 250, 270; Answer ¶¶
245, 250, 270.) The ITE parking standards, therefore, could not have influenced the Parking Ordinance’s definition of “churches.”

68

Here, for example, Defendants attempt to justify their discriminatory conduct by contending that the “ITE standards ... are
objective, established traffic engineering standards considered to be a reliable and authoritative source by traffic engineers....”
(Defs.’ Opp’n Br. 23.) Defendants assert that using the updated ITE parking standards “allow[ed] greater accuracy in determining
parking requirements, and would be applied to any mosque, church or synagogue after that date.” (Id.)

69

Defendants attempt to distinguish Plaintiffs’ reliance on Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S.
489, 102 S.Ct. 1186, 71 L.Ed.2d 362 (1982), by arguing that the ordinance in Hoffman Estates “did not involve parking, was held
not to be vague, and did not reach a substantial amount of constitutionally protected conduct.” (Defs.’ Opp’n Br. 37–38.)
Defendants do not further explain how or why Hoffman Estates is inapplicable. While Hoffman Estates did not implicate a
substantial amount of constitutionally protected conduct, the Supreme Court expressly stated that a more stringent test would
apply in that scenario. Further, the fact that Hoffman Estates did not specifically deal with parking, or that the outcome in that
case did not result in a finding of impermissible vagueness, does not preclude the applicability of the legal standards set forth in
Hoffman Estates. Plaintiffs cite Hoffman Estates for the proposition that a more stringent test of vagueness applies where a
regulation implicates constitutionally protected conduct. Although Hoffman Estates’ discussion of that particular standard was
brief, due to the fact that the regulation at issue was found to be purely economic, the standard is nevertheless applicable here.

70

Courts “can never expect mathematical certainty from our language,” and must therefore expect “flexibility and reasonable
breadth, rather than meticulous specificity” in ordinances. Grayned, 408 U.S. at 110, 92 S.Ct. 2294 (quoting Esteban v. Cent. Mo.
State Coll., 415 F.2d 1077, 1088 (8th Cir. 1969)).

71

The purely economic portion of the Parking Ordinance has not been challenged and the Court need not examine the
constitutionality of the Parking Ordinance in the context of purely economic regulation.

72

660 F.3d at 615–16, 620–22.

73

401 F.Supp. at 1250–51.
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74

Defendants argue that Cunney is irrelevant because it did not involve parking spaces and because it involved an actual
measurement requirement, which the court found to be vague. (Defs.’ Opp’n Br. 34–35.) Defendants provide no further
elaboration or arguments as to why the analysis in Cunney is inapplicable. The Court finds that Defendants’ attempts to
distinguish Cunney from the instant matter are grounded in immaterial factual differences that do not affect whether the Second
Circuit’s reasoning applies here.

75

The Court notes Defendants’ argument that Bykofsky involved a penal ordinance, as distinct from the Parking Ordinance. (Defs.’
Opp’n Br. 37.) Recognizing the sliding scale of vagueness standards between civil and criminal ordinances, as well as between
purely economic regulations and those implicating constitutional rights, the Court finds the analysis in Bykofsky informative and
persuasive given the heightened vagueness standard applicable here.

End of Document
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U.S. Department of Justice
Civil Rights Division

Washi11g1011. D.C. 20530

Office of the Aui.1 w111 Allorney General

December 15, 2016

Re: The Religious Land Use and Institutionalized Persons Act
Dear State, County, and Municipal Officials:
I am writing to you today to highlight the obligation of public officials to comply with the
various provisions of the Religious Land Use and Institutionalized Persons Act (RLUIPA), and
to inform you about documents previously issued by the Department of Justice (Department) that
may be of assistance to you in understanding and applying this important Federal civil rights law.
The freedom to practice religion according to the dictates of one's conscience is among
our most fundamental rights, written into our Constitution and protected by our laws. In our
increasingly diverse nation, the Department continues to steadfastly defend this basic freedom
and ensure that all people may live according to their beliefs, free of discrimination, harassment,
or persecution.
Over the years Congress has passed a number of laws that protect the religious liberties
of those who live in America, including the landmark Civil Rights Act of 1964 and the 1996
Church Arson Prevention Act. In 2000 Congress, by unanimous consent, and with the support of
a broad range of civil rights and religious organizations, enacted the Religious Land Use and
Institutionalized Persons Act. 42 U.S.C. § 2000cc et seq. In enacting RLUIPA, Congress
determined that there was a need for Federal legislation to protect religious individuals and
institutions from unduly burdensome, unreasonable or discriminatory zoning, landmarking, and
other land use regulations. 1 Congress heard testimony that houses of worship, particularly those
of minority religions and start-up churches, were disproportionately affected, and in fact often
were actively discriminated against, by local land use decisions. Congress also found that, as a
whole, religious institutions were treated worse than secular places of assembly like community
centers, fraternal organizations, and movie theaters, and that zoning authorities frequently
violated the United States Constitution by placing excessive burdens on the ability of
congregations to exercise their faiths.
1

RLUIPA also contains provisions that prohibit regulations that impose a "substantial burden" on the religious
exercise of persons residing or confined in an " institution," unless the government can show that the regulation
serves a "compelling government interest" and is the least restrictive way for the government to further that interest.
42 U.S.C § 2000cc-1 .

1

RLUIPA includes a private right of action, which allows private individuals to enforce its
provisions. Congress also gave the U.S. Attorney General the authority to enforce RLUIPA, and
the Department of Justice has been active in enforcing this important civil rights law since its
enactment. To date, the Department has opened nearly 100 formal investigations and filed
nearly 20 lawsuits related to RLUIPA's land use provisions. 2 Through these efforts, as well as
those by private parties, RLUIPA has helped secure the ability of thousands of individuals and
institutions to practice their faiths freely and without discrimination.
Yet, sixteen years after RLUIP A's enactment, far too many people and communities
remain unaware of the law, or do not fully understand the scope of its provisions. Earlier this
year, the Department' s Civil Rights Division launched Combating Religious Discrimination
Today, an initiative bringing together community leaders around the country to discuss
challenges regarding religious discrimination, religion-based hate crimes, and religious freedom,
and to discuss possible solutions. One of the issues raised repeatedly from participants was that
municipal, county, and other state and local officials are insufficiently familiar with the land use
provisions ofRLUIPA and their obligations under this Federal civil rights law. Participants also
reported that houses of worship, particularly those from less familiar religious traditions, often
face unlawful barriers in the zoning and building process. Additionally, participants explained
that, in their experience, litigation frequently was avoided when the communities informed local
officials of their obligations under RLUIPA early in the process. Participants recommended that
the Department take proactive measures to ensure that state and local officials are properly
educated about RLUIPA's land use pruvisions.3
In light of this, we are sending this letter to you and other officials throughout the
country to remind you about the key provisions ofRLUIPA. Ensuring that our constitutional
protections of religious freedom are protected requires that Federal, state, and local officials
work together, and to that end, we encourage you to share this letter with your colleagues. We
hope that you will continue to work with the Department of Justice going forward and view us as
a partner and ally in ensuring that no individuals in this country suffer discrimination or unlawful
treatment simply because of their faiths.

2

This work is detailed in reports on enforcement issued in September 20 10 (available at
httJ>s://www.justice.gov/crt/rluipa report 092210.pdf) and July 2016 (available at
httJ>s://www.justice.gov/crt/file/87793 l/download).

3

The Combating Religious Discrimination Today report is available at
httJ>s://www.justice.gov/Combating Religious Discrimination.

2

1. RLUIPA provides broad protections for religious individuals and institutions.
RLUIPA's land use provisions provide a number of protections for places of worship,
faith-based social service providers and religious schools, and individuals using land for
religious purposes. Specifically, RLUIPA provides for:

•

Protection against substantial burdens on religious exercise: Section 2(a) of RLUIPA
prohibits the implementation of any land use regulation that imposes a "substantial
burden" on the religious exercise of a person or institution except where justified by a
"compelling government interest" that the government pursues using the least restrictive
means. 4

•

Protection against unequal treatment for religious assemblies and institutions: Section
2(b)(l) ofRLUIPA provides that religious assemblies and institutions must be treated at
least as well as nonreligious assemblies and institutions.

•

Protection against religious or denominational discrimination: Section 2(b)(2) of
RLUIPA prohibits discrimination "against any assembly or institution on the basis of
religion or religious denomination."

•

Protection against total exclusion ofreligious assemblies: Section 2(b)(3)(A) of
RLUIPA provides that government must not totally exclude religious assemblies from a
jurisdiction.

•

Protection against unreasonable limitation ofreligious assemblies: Section 2(b)(3)(B) of
RLUIPA provides that government must not unreasonably limit "religious assemblies,
institutions, or structures within a jurisdiction."

While the majority ofRLUIPA cases involve places of worship such as churches,
synagogues, mosques, and temples, the law is written broadly to cover a wide range of religious
uses. The "substantial burden" provision in Section 2(a) of the statute applies to burdens on "a
person, including a religious assembly or institution." The remaining provisions apply to any
religious "assembly or institution." Thus, RLUIP A applies widely not only to diverse places of
worship, but also to religious schools, religious camps, religious retreat centers, and religious
social service facilities such as group homes, homeless shelters, and soup kitchens, as well as to
individuals exercising their religion through use of property, such as home prayer gatherings or
Bible studies.
To be clear, RLUIPA does not provide a blanket exemption from local zoning or
landmarking laws. Rather, it contains a number of safeguards to prevent discriminatory,
unreasonable, or unjustifiably burdensome regulations from hindering religious exercise.
Ordinarily, before seeking recourse from RLUIPA, those seeking approval for a religious land
4

Section 2 ofRLUIPA is codified at 42 U.S.C § 2000cc.

3

use will have to apply for permits or zoning relief according to the regular procedures set forth in
the applicable ordinances, unless doing so would be futile, or the regular procedures are
discriminatory or create an unjustifiable burden. While zoning is primarily a local matter, where
it conflicts with Federal civil rights laws such as the Fair Housing Act or RLUIPA, Federal law
takes precedence.
Each of the aforementioned protections in RLUIPA are discussed in greater detail
below.

5

2. RLUIPA protects against unjustified burdens on religious exercise.
Land use regulations frequently can impede the ability of religious institutions to carry
out their mission of serving the religious needs of their members. Section 2(a) of RLUIP A bars
imposition of land use regulations that create a "substantial burden" on the religious exercise of a
person or institution, unless the government can show that it has a "compelling interest" for
imposing the regulation and that the regulation is the least restrictive way for the government to
further that interest. A mere inconvenience to the person or religious institution is not sufficient,
but a burden that is substantial may violate RLUIPA. For example, in a case in which the United
States filed a friend-of-the-court brief in support of a Maryland church's challeng~ to a rezoning
denial, a Federal appeals court ruled that the church had "presented considerable evidence that its
current facilities inadequately serve its needs," and that the "delay, uncertainty and expense" in
looking for a different property may create a substantial burden on the church's religious
exercise in violation ofRLUIPA. 6 The court relied on facts including that the church had to hold
multiple services, turn away worshipers, and curtail a number of important activities at its current
location, and that it had a reasonable expectation that it could develop its new property.
Similarly, the Department of Justice filed suit in a California Federal district court alleging that a
city's denial of zoning approval for a mosque to take down the aging and inadequate structures in
which it had been worshipping and construct a new facility imposed a substantial burden on the
congregation. 7 The mosque, which was grandfathered for its current use, consisted of a group of
repurposed buildings for its various activities and a large tent for overflow from the prayer hall.
However, the city prohibited the mosque from replacing the buildings and tent with a single
building. The case was resolved by a consent decree in Federal court.

If imposition of a zoning or landmarking law creates a substantial burden on religious
exercise, such imposition is invalid unless it is supported by a compelling governmental interest
pursued through the least restrictive means. RLUIPA does not define "compelling interest," but
5

Further information may be found in the Statement ofthe Department ofJustice on Land Use Provisions ofthe
Religious Land Use and Institutionalized Persons Act (available at https://www.justice.gov/crt/rluipa q a 9-22
1O.pdf.), and at the Department of Justice Civil Rights Division RLUIPA information page
(https://www.justice.gov/crt/religious-land-use-and-institutionalized-persons-act).
6

Bethel World Outreach v. Montgomery Cnty. Council, 706 F.3d 548, 557-558 (4th Cir. 20 13).

7

United States v. Lomita, No. 2:1 3-CV-00707 (E.D. Cal. filed March 3, 2013).
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the U.S. Supreme Court has previously explained that compelling interests are "interests of the
highest order."8

3. RLUIPA protects equal access for religious institutions and assemblies.
Section 2(b)( 1) of RLUIP A - known as the "equal terms" provision - mandates that
religious assemblies and institutions be treated at least as well as nonreligious assemblies and
institutions. For example, a Federal appeals court ruled that zoning restrictions that a city
applied to places of worship but not to lodges, union halls, nightclubs, and other assemblies,
violated the equal terms provision. 9 This included a requirement that places of worship, but not
other assembly uses, obtain the permission of 60% of neighbors in a 1,300-foot radius. The
Department of Justice filed a friend-of-the-court brief arguing that the distinction violated
RLUIPA. Similarly, the Department brought suit under RLUIPA' s equal terms provision against
a town in Illinois that permitted clubs, lodges, meeting halls, and theaters in its business districts,
but excluded places of worship. 10 The case was prompted after the town served notice of
violation on four small churches operating in locations where these nonreligious assembly uses
were permitted. The case was resolved by consent decree.

4. RLUIPA protects against religious discrimination in land use.
Section 2(b)(2) of RLUIP A bars discrimination "against any assembly or institution on
the basis ofreligion or religious denomination." Thus if an applicant is treated differently in a
zoning or landmarking process because of the religion represented (e.g., Christian, Jewish,
Muslim), or because of the particular denomination or sect to which the applicant belongs (e.g.,
Catholic, Orthodox Jewish, or Shia Muslim), then RLUIPA will be violated. The Department of
Justice filed suit alleging that a mosque in Georgia was discriminated against in violation of
Section 2(b)(2), based on statements by city officials indicating bias, evidence that the city
sought to appease citizens who had expressed bias, and evidence that the city had previously
approved numerous similarly sized and located places of worship of other faiths. 11 The case was
resolved by consent decree. Similarly, the Department filed suit in order to challenge a zoning
change enacted by a New York municipality that prevented the construction of a Hasidic Jewish
boarding school. 12 The case was resolved by consent decree.

8

Church ofthe Lukumi Babalu Aye, Inc. v. City ofHialeah, 508 U.S. 520, 546 (1993).

9

Opulent Life Church v. City ofHolly Springs, 697 F.3d 279 (5th Cir. 2012).

10

United States v. Waukegan, No. 08-C-1013 (N.D. Ill. fi led February 19, 2008).

11

United States v. City ofLilburn 1: I 1-CV-2871 (N.D. Ga. filed August 29, 2011 ).

12

United States v. Village ofAirmont, 05 Civ. 5520 (S.D.N.Y filed June 10, 2005).
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5. RLUIPA protects against the total or unreasonable exclusion of religious assemblies
from a jurisdiction.
Under section 2(b)(3) ofRLUIPA, a zoning code may not completely, or unreasonably,
limit religious assemblies in a jurisdiction. Thus, ifthere is no place where houses of worship
are permitted to locate, or the zoning regulations looked at as a whole deprive religious
institutions of reasonable opportunities to build or locate in the jurisdiction, this provision will be
violated. For example, a Federal district court in Florida granted summary judgment to a
synagogue on its unreasonable limitations claim, holding that RLUIP A was violated where
"there was limited availability of property for the location of religious assemblies, religious
assemblies were subject to inflated costs in order to locate in the City, and religious assemblies
were subject to more stringent requirements than other similar uses." 13

*

*

*

*

The Department of Justice is committed to carrying out Congress's mandate and ensuring
that religious assemblies and institutions do not suffer from discriminatory or unduly
burdensome land use regulations. We look forward to working collaboratively with you and all
other stakeholders on these important issues. Should you have questions about the contents of
this letter, or other issues related to RLUIPA, I encourage you to contact Eric Treene, Special
Counsel for Religious Discrimination, at 202.514.2228 or Eric.Treene@USDOJ.gov.

Sincerely,

13

Chabad ofNova, Inc. v. City ofCooper City, 575 F. Supp. 2d 1280, 1290 (S.D. Fla. 2008).
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Statement of the Department of Justice on the Land Use Provisions of the Religious
Land Use and Institutionalized Persons Act (RLUIPA)
The Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA), 42
U.S.C. §§ 2000cc to 2000cc-5, is a civil rights law that protects individuals and religious
assemblies and institutions from discriminatory and unduly burdensome land use
regulations.1 After hearings in which Congress heard that religious assemblies and
institutions were disproportionately affected, and in fact were often actively discriminated
against, in local land use decisions, Congress passed RLUIPA unanimously in 2000.
President Clinton signed RLUIPA into law on September 22, 2000.

Congress heard testimony that zoning authorities were frequently placing
excessive or unreasonable burdens on the ability of congregations and individuals to
exercise their faith with little to no justification and in violation of the Constitution.
Congress also heard testimony that religious institutions often faced both subtle and overt
discrimination in zoning, particularly if those institutions involved minority, newer,
smaller, or unfamiliar religious groups and denominations.2
Congress also heard testimony that, as a whole, religious institutions were treated
worse than comparable secular institutions by zoning codes and zoning authorities. As
RLUIPA’s Senate sponsors, Senator Hatch and the late Senator Kennedy, said in their joint
statement issued upon the bill’s passage: “Zoning codes frequently exclude churches in
places where they permit theaters, meetings halls, and other places where large groups of
people assemble for secular purposes. . . . Churches have been denied the right to meet in
rented storefronts, in abandoned schools, in converted funeral homes, theaters, and skating
rinks—in all sorts of buildings that were permitted when they generated traffic for secular
purposes.”3
Congress further heard testimony that zoning authorities often placed excessive
burdens on the ability of congregations and individuals to exercise their faiths without
sufficient justification, in violation of the Constitution.
RLUIPA provides a number of important protections for the religious freedom of
persons, places of worship, religious schools, and other religious assemblies and institutions,
including:



Protection against substantial burdens on religious exercise: RLUIPA prohibits
the implementation of any land use regulation that imposes a “substantial burden”

This Statement deals with RLUIPA’s land use provisions. Another section of RLUIPA protects the
religious freedom of persons confined to prisons and certain other institutions.
2
146 CONG. REC. S7774 (daily ed. July 27, 2000) (joint statement of Senators Hatch and Kennedy).
3
Id. at S7774-75.
1

1

on the religious exercise of a person or religious assembly or institution except
where justified by a “compelling governmental interest” that the government
pursues in the least restrictive way possible.4


Protection against unequal treatment for religious assemblies and institutions:
RLUIPA provides that religious assemblies and institutions must be treated at least
as well as nonreligious assemblies and institutions.5



Protection against religious or denominational discrimination: RLUIPA
prohibits discrimination “against any assembly or institution on the basis of
religion or religious denomination.”6



Protection against total exclusion of religious assemblies: RLUIPA provides that
governments must not totally exclude religious assemblies from a jurisdiction.7



Protection against unreasonable limitation of religious assemblies: RLUIPA
states that governments must not unreasonably limit “religious assemblies,
institutions, or structures within a jurisdiction.”8

RLUIPA’s protections can be enforced by the Department of Justice or by private
lawsuits. In the eighteen years since its passage, RLUIPA has been applied in a wide
variety of contexts and has been the subject of substantial litigation in the courts. It is a
complex statute, with five separate provisions which protect religious exercise in
different but sometimes overlapping ways.
In order to assist persons and institutions in understanding their rights under
RLUIPA, and to assist municipalities and other government entities in understanding the
requirements that RLUIPA imposes, the Department of Justice has created this summary
and accompanying questions and answers. This document rescinds and replaces a prior
version, released in 2010, which was not fully consistent with the Attorney General’s
Memorandum on Guidance Documents of November 16, 2017.9 This non-binding
guidance document is just that: non-binding guidance to individuals, religious
institutions, and local officials about existing law. It is not intended to create any new
obligations or requirements, nor establish binding standards by which the Department of
Justice will determine compliance with RLUIPA. This document is not intended to
compel anyone into taking any action or refraining from taking any action—indeed, the
Department will not bring any enforcement actions based on noncompliance with this
document.10 Rather, this document is intended to describe the various provisions of the
RLUIPA, 42 U.S.C. § 2000cc(a).
RLUIPA, 42 U.S.C. § 2000cc(b)(1).
6
RLUIPA, 42 U.S.C. § 2000cc(b)(2).
7
RLUIPA, 42 U.S.C. § 2000cc(b)(3)(A).
8
RLUIPA, 42 U.S.C. § 2000cc(b)(3)(B).
9
Available at www.justice.gov/opa/press-release/file/1012271/download.
10
See Memorandum from the Associate Attorney General on Limiting Use of Agency Guidance
Documents in Affirmative Civil Rights Cases, available at www.justice.gov/file/1028756/download.
4
5
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statute in a simple and straightforward manner and to provide examples of how some
courts have interpreted and applied the law in various contexts. Such examples are
purely illustrative and do not necessarily reflect binding law.
Please note that this guidance document is not a final agency action, has no force
or effect of law, and may be rescinded or modified in the Department’s complete
discretion.
Date: June 13, 2018
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Questions and Answers on the Land Use Provisions of RLUIPA
1. Who is protected and what types of activities are covered by RLUIPA?
RLUIPA protects the religious exercise of “persons,” defined to include religious
assemblies and institutions in addition to individuals.11 Courts have applied RLUIPA, for
example, in cases involving houses of worship,12 individuals holding prayer meetings in
their homes,13 religious schools,14 religious retreat centers,15 cemeteries,16 and faith-based
social services provided by religious entities.17
2. What does “religious exercise” include?
RLUIPA provides that “religious exercise” includes any exercise of religion, “whether or
not compelled by, or central to, a system of religious belief.”18 Thus, a county or
municipality cannot avoid the force of RLUIPA by asserting that a particular religious
activity is something that a religious group merely wants to do rather than something that
it must do. For example, a town could not claim that Sunday school classes are not
religious exercise because they are less central to a church’s beliefs or less compulsory
than worship services.19
RLUIPA also specifies that “[t]he use, building, or conversion of real property for the
purpose of religious exercise shall be considered to be religious exercise . . . .”20 This
provision makes clear that religious exercise under RLUIPA includes construction or
expansion of places of worship and other properties used for religious exercise.21
RLUIPA, 42 U.S.C. § 2000cc(a).
See, e.g., Guru Nanak Sikh Soc’y v. Cty. of Sutter, 456 F.3d 978, 986-87 (9th Cir. 2006); Saints
Constantine and Helen Greek Orthodox Church v. City of New Berlin, 396 F.3d 895, 897 (7th Cir. 2005).
13
See, e.g., Konikov v. Orange Cty., 410 F.3d 1317, 1320-21 (11th Cir. 2005) (meetings in rabbi’s home).
14
See Westchester Day Sch. v. Vill. of Mamaroneck, 504 F.3d 338, 344 (2d Cir. 2007).
15
See DiLaura v. Twp. of Ann Arbor, 112 F. App’x 445, 446 (6th Cir. 2004).
16
See Roman Catholic Diocese of Rockville Ctr. v. Vill. of Old Westbury, 128 F. Supp. 3d 566, 571
(E.D.N.Y. 2015).
17
See, e.g., Harbor Missionary Church Corp. v. City of San Buenaventura, 642 F. App’x. 726, 729 (9th
Cir. 2016); Layman Lessons, Inc. v. City of Millersville, 636 F. Supp. 2d 620, 648-50 (M.D. Tenn. 2008).
18
RLUIPA, 42 U.S.C. § 2000cc-5(7)(A).
19
See Westchester Day Sch. v. Vill. of Mamaroneck, 417 F. Supp. 2d 477, 545 (S.D.N.Y. 2006) (classes
with Jewish content are religious exercise for RLUIPA purposes whether or not they are “core religious
practice.”); Living Water Church of God v. Charter Twp. of Meridian, 384 F. Supp. 2d 1123, 1130 (W.D.
Mich. 2005) (use of church for school and other ministries of the church were religious exercise for
purposes of RLUIPA), rev’d on other grounds, 258 F. App’x 729 (6th Cir. 2007).
20
RLUIPA, 42 U.S.C. § 2000cc-5(7)(B).
21
See, e.g., Chabad Lubavitch of Litchfield County, Inc. v. Borough of Litchfield, No. 3:09-cv-1419, 2016
WL 370696, *18 (D. Conn. 2016); Congregational Rabbinical Coll. of Tartikov, Inc. v. Village of Pomona,
138 F. Supp. 3d 352, 424 (S.D.N.Y. 2015) (citing Sherbert v. Verner, 374 U.S. 398, 403 (1963)).
11
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Courts have held that “religious exercise” covers a wide range of activities, including
operation of various faith-based social services facilities;22 accessory uses such as
fellowship halls, parish halls and similar buildings or rooms used for meetings, religious
education, and similar functions;23 operation of a religious retreat center in a house;24
religious gatherings in homes;25 and construction or expansion of religiously affiliated
schools, even where the facilities would be used for both secular and religious
educational activities.26
3. Who is bound by RLUIPA’s requirements?
RLUIPA applies to states (including state departments and agencies) and their
subdivisions, such as counties, municipalities, villages, towns, cities, city councils,
planning boards, zoning boards, and zoning appeals boards.27
4. Does RLUIPA exempt religious assemblies and institutions from local zoning
laws?
No. RLUIPA is not a blanket exemption from zoning laws.28 As a general matter,
religious institutions must apply for the same permits, follow the same requirements, and
go through the same land use processes as other land users.29 But RLUIPA by its terms
prohibits a local government from applying zoning laws or regulations in a way that:





Substantially burdens religious exercise without a compelling justification
pursued through the least restrictive means;
Treats religious uses less favorably than nonreligious assemblies and institutions;
Discriminates based on religion or religious denomination; or
Totally or unreasonably restricts religious uses in the local jurisdiction.

When there is a conflict between RLUIPA and the zoning code or how it is applied,
RLUIPA, as a federal civil rights law, takes precedence.30

See notes to Question and Answer 1, above.
See Mintz v. Roman Catholic Bishop of Springfield, 424 F. Supp. 2d 309, 319 (D. Mass. 2006).
24
See DiLaura, 112 F. App’x at 446.
25
See Konikov, 410 F.3d at 1320-21.
26
See Westchester Day Sch., 504 F.3d at 347.
27
RLUIPA, 42 U.S.C. 2000cc-5(4).
28
See World Outreach Conference Ctr. v. City of Chicago, 591 F.3d 531, 539 (7th Cir. 2009); see also 146
CONG. REC. S7776.
29
See, e.g., Civil Liberties for Urban Believers v. City of Chicago, 342 F.3d 752, 762 (7th Cir. 2003);
Anselmo v. Cty. of Shasta, 873 F. Supp. 2d 1247, 1262 (E.D. Cal. 2012).
30
Holy Ghost Revival Ministries v. City of Marysville, 98 F. Supp. 3d 1153, 1165 (W.D. Wash. 2015)
(zoning laws that conflict with RLUIPA must yield under the Supremacy Clause).
22
23

5

5. Are there occasions when a religious assembly or institution does not have to
apply for zoning approval, and appeal any denial, before it has recourse to
RLUIPA?
As a practical matter, applying for a zoning permit, special use permit, conditional use
permit, special exception, variance, rezoning, or other zoning procedure, and appealing
within that system in case of denials, is often the fastest and most efficient way to obtain
ultimate approval.
Some courts have held that, in some circumstances, religious institutions need not make
an application or appeal before filing a RLUIPA lawsuit. These include settings where
further application or appeal would be futile under the circumstances;31 there would be
excessive delay, uncertainty, or expense;32 or if the application requirements are
discriminatory on their face.33
6. RLUIPA applies to any “land use regulation.” What does that mean?
RLUIPA defines land use regulation as a “zoning or landmarking law, or the application
of such a law, that limits or restricts a claimant’s use or development of land.”34 Zoning
laws include statutes, ordinances, or codes that determine what type of building or land
use can be located in what areas and under what conditions.35 In addition to requests for
variances, rezonings, special use permits, conditional use permits, occupancy permits,
site plans approvals, and other typical zoning actions, some courts have construed
“zoning law” to encompass things such as environmental regulations36 or sewage
requirements37 that are integrated into the zoning process. Landmarking laws are
restrictions that municipalities place on specific buildings or sites to preserve those that
are deemed significant for historical, architectural, or cultural reasons.38
Some courts have held that RLUIPA’s definition of land use regulation, however, does
not extend to every type of law involving land, such as fire codes,39 the Americans with

World Outreach, 591 F.3d at 537.
Guru Nanak Sikh Soc’y, 456 F.3d at 991; Saints Constantine and Helen Greek Orthodox Church, 396
F.3d at 901.
33
See Digrugilliers v. City of Indianapolis, 506 F.3d 612, 615 (7th Cir. 2007).
34
RLUIPA, 42 U.S.C. § 2000cc-5(5).
35
See Martin v. Houston, 196 F. Supp. 3d 1258, 1264 (M.D. Ala. 2016).
36
Fortress Bible Church v. Feiner, 694 F.3d 209, 216 (2d Cir. 2012).
37
United States v. Cty. of Culpeper, 245 F. Supp. 3d 758, 766 (W.D. Va. 2017).
38
See Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 129 (1978); Temple B’Nai Zion, Inc. v.
City of Sunny Isles Beach, 727 F.3d 1349, 1353 (11th Cir. 2013).
39
See Petra Presbyterian Church v. Vill. of Northbrook, 489 F.3d 846, 851 (7th Cir. 2007); Lighthouse
Cmty. Church of God v. Southfield, No. 05-40220, 2007 WL 1017004 (E D. Mich. Apr. 2, 2007);
Affordable Recovery House v. City of Blue Island, No. 12-CV-4241, 2016 WL 1161271, at *6 (N.D. Ill.
Sep. 21, 2016).
31
32
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Disabilities Act’s building accessibility requirements,40 an ordinance requiring all land
development to tap into municipal sewer connections,41 or stormwater remediation fees.42
7. Does RLUIPA apply to local governments using eminent domain to take property
owned by religious institutions?
“Eminent domain” refers to government taking of private property for public use with
just compensation. Some courts have held that, as a general matter, eminent domain is
not the application of a zoning or landmarking law, and thus RLUIPA will not apply.43
However, where municipalities have tried to use eminent domain to short-circuit the
zoning process for places of worship that have applied for zoning approval, other courts
have found that such actions may be covered by RLUIPA.44
8. Can places of worship still be landmarked?
Yes, places of worship can be landmarked.45 However, like any other land use
regulation, landmarking designations that impose a substantial burden on religious
exercise must be justified by compelling governmental interests and pursued in the least
restrictive ways possible.46 Landmarking regulations also must be applied in a
nondiscriminatory manner.47
9. What kinds of burdens on religious exercise are “substantial burdens” under
RLUIPA?
A court’s substantial burden inquiry is fact-intensive. Courts look at the degree to which a
zoning or landmarking restriction is likely to impair the ability of a person or group to engage
in the religious exercise in question.48 Whether a particular restriction or set of restrictions
will be a substantial burden on a complainant’s religious exercise will vary based on the
context. Courts have looked at factors such as the size and resources of the burdened party,49
the actual religious needs of an individual or religious congregation,50 the level of current or

Anselmo v. Cty. of Shasta, 873 F. Supp. 2d 1247, 1256-57 (E.D. Cal. 2012).
See Baptist Church of Leechburg v. Gilpin Twp., 118 F. App’x 615, 617 (3d Cir. 2004).
42
Shaarei Tfiloh Congregation v. Mayor and City Council of Baltimore, Nos. 2645, 2572, 2018 WL
1989534, at *23 (Md. Ct. Spec. App. Apr. 27, 2018).
43
See, e.g., St. John's United Church of Christ v. City of Chicago, 401 F. Supp. 2d 887, 899 (N.D. Ill. 2005)
44
See Albanian Associated Fund v. Twp. of Wayne, No. 06-cv-3217, 2007 WL 4232966, at *3 (D.N.J. Nov.
29, 2007); Cottonwood Christian Ctr. v. Cypress Redevelopment Agency, 218 F. Supp. 2d 1203, 1230 (C.D.
Cal. 2002).
45
See, e.g., Trinity Evangelical Lutheran Church v. City of Peoria, 591 F.3d 531, 533 (7th Cir. 2009).
46
RLUIPA, 42 U.S.C. § 2000cc(a)(1); see also Trinity Evangelical Lutheran, 591 F.3d at 533.
47
RLUIPA, 42 U.S.C. § 2000cc(b)(2).
48
See World Outreach, 591 F.3d at 537, 539; Vision Church v. Vill. of Long Grove, 468 F.3d 975, 1000
(7th Cir. 2006).
49
See World Outreach, 591 F.3d at 537, 539.
50
See Vision Church, 468 F.3d at 1000.
40
41
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imminent space constraints,51 whether alternative properties are reasonably available,52 the
history of a complainant’s efforts to locate within a community,53 the absence of good faith
by the zoning authorities,54 and many other factors.
Examples of actions that some courts have found to constitute a substantial burden on
religious exercise under RLUIPA include:




effectively barring use of a particular property for religious activity;55
imposing a significantly great restriction on religious use of a property;56 and
creating significant delay, uncertainty, or expense in constructing or expanding a
place of worship, religious school, or other religious facility.57

Some courts have, for example, found substantial burdens on religious exercise in a denial of
a church construction permit due to onerous off-street parking requirements imposed by a
city,58 a denial of approval for construction of a parish center,59 a denial of expansion plans
for a religious school,60 and a denial of an application to convert a building’s storage space
to religious use.61
Conversely, other courts have found no substantial burden violation when a church was
denied the amount of off-street parking it would have preferred when there were reasonable
parking alternatives available,62 when a religious high school was denied the ability to
operate a commercial fitness center and dance studio out of a portion of its building,63 and
when a church was barred from demolishing an adjacent landmarked building it had
purchased in order to construct a family life center, as there was other space on the church’s
campus that would be suitable.64

See Rocky Mountain Christian Church v. Bd. of Cty. Comm’rs of Boulder, 612 F. Supp. 2d 1163, 1172
(D. Colo. 2009), aff’d, 613 F.3d 1229, 1236 (10th Cir. 2010).
52
See Petra Presbyterian Church, 489 F.3d at 851; World Outreach, 591 F.3d at 539; Midrash Sephardi v.
Town of Surfside, 366 F.3d 1214, 1228 (11th Cir. 2004).
53
See Guru Nanak Sikh Soc’y, 456 F.3d at 991; Saints Constantine and Helen Greek Orthodox Church, 396
F.3d at 901.
54
See Guru Nanak Sikh Soc’y, 456 F.3d at 991-92; Saints Constantine and Helen Greek Orthodox Church,
396 F.3d at 901.
55
See Living Water Church of God v. Charter Twp. of Meridian, 258 F. App’x. 729, 737 (6th Cir. 2007);
DiLaura, 112 Fed. App’x. at 446.
56
See Guru Nanak Sikh Soc’y, 456 F.3d at 988.
57
See Saints Constantine and Helen Greek Orthodox Church, 396 F.3d at 901; Guru Nanak Sikh Soc’y, 456
F.3d at 992; Westchester Day Sch., 504 F.3d at 349.
58
See Lighthouse Cty. Church of God v. City of Southfield, No. 05-40220, 2007 WL 30280, at *9 (E.D.
Mich. Jan 3, 2007).
59
See Mintz, 424 F. Supp. 2d at 322.
60
See Westchester Day Sch., 504 F.3d at 349.
61
Castle Hills First Baptist Church v. City of Castle Hills, No. SA-01-CA-1149-RF, 2004 WL 546792, at
*17 (W.D. Tex. Mar. 17, 2004).
62
Id.
63
See New Life Worship Ctr. v. Town of Smithfield Zoning Bd. of Review, No. 09-0924, 2010 WL 2729280
(R.I. Super. Ct. July 7, 2010).
64
See Trinity Evangelical Lutheran Church, 591 F.3d at 539.
51
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10. RLUIPA contains a complicated description about when the “substantial
burden” section will apply. Just when does the “substantial burden” test apply in a
particular case?
RLUIPA applies the substantial burden test to zoning or landmarking laws that have
procedures in place under which the government makes “individualized assessments of
the proposed uses for the property involved.”65 Individualized assessments may be
present, some courts have held, when the government looks at and considers the
particular details of a proposed land use in deciding whether to permit or deny the use.66
RLUIPA thus generally may cover applications for variances, special use permits, special
exceptions, rezoning requests, conditional use permits, zoning appeals, and similar
applications for relief, since these all ordinarily involve reviewing the facts and making
discretionary determinations whether to grant or reject an application.67 Some courts
have held, however, that denial of a building or occupancy permit based solely on a
mechanical, objective basis with no discretion on the part of the decision maker would
not be an individualized assessment.68
Even if a zoning or landmarking case does not involve an individualized assessment, the
substantial burden test still applies if there is federal funding involved or if the use at
issue affects interstate commerce,69 as might be the case with some construction or
expansion projects.70
11. What are examples of compelling interests that will permit local governments to
impose substantial burdens on religious exercise?
A government cannot impose a substantial burden on religious exercise unless it can
prove both that it is pursuing a compelling governmental interest, and that it is using the
means that are the least restrictive of religious freedom.71 In the RLUIPA context, some
courts have interpreted “compelling interest” to mean an interest of the “highest order.”72
As one court described it, an interest of the highest order typically involves “some
substantial threat to public safety, peace, or order.”73 Some courts have ruled, for

RLUIPA, 42 U.S.C. § 2000cc (a)(2)(C).
See Guru Nanak Sikh Soc’y, 456 F.3d at 986-87.
67
Id.; see also Konikov, 410 F.3d at 1323; Freedom Baptist Church of Del. Cty. v. Twp. of Middletown, 204
F. Supp. 2d 857, 868 (E.D. Pa. 2002) (“[L]and use regulations through zoning codes necessarily involve
case-by-case evaluations of the propriety of proposed activity against extant land use regulations.”).
68
See, e.g., Grace United Methodist v. Cheyenne, 451 F.3d 643, 654 (10th Cir. 2006) (non-discretionary
denial of variance not individualized assessment).
69
RLUIPA, 42 U.S.C. § 2000cc(a)(2)(b).
70
See Westchester Day Sch., 504 F.3d at 354.
71
RLUIPA, 42 U.S.C. § 2000cc-2(b).
72
Westchester Day Sch., 504 F.3d at 353.
73
Congregational Rabbinical Coll. of Tartikov, Inc. v. Village of Pomona, 138 F. Supp. 3d 352, 456
(S.D.N.Y. 2015) (citing Sherbert v. Verner, 374 U.S. 398, 403 (1963)).
65
66
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example, that a municipality’s asserted interests in revenue generation and economic
development74 or aesthetics75 were not compelling.
While increased traffic can implicate safety concerns, some courts have ruled that a
county or municipality cannot simply point to an interest in traffic safety in the abstract
as a compelling interest justifying a substantial burden on religious exercise.76 Rather,
according to these courts, the local government must show that it has a compelling
interest in achieving that interest through the particular restriction at issue, such as safety
interests in regulating traffic flow on the particular street at issue.77
Even where an interest is compelling, RLUIPA requires that it must be pursued through
the least restrictive means.78 That is, if there is another way that the government could
achieve the same compelling interest that would impose a lesser burden on religious
exercise, it must choose that way rather than the more burdensome option.79
12. What does RLUIPA require of local governments with regard to treating
religious assemblies and institutions as favorably as nonreligious assemblies and
institutions?
RLUIPA contains a section known as the “equal terms” provision. It provides that “[n]o
government shall impose or implement a land use regulation in a manner that treats a
religious assembly or institution on less than equal terms with a nonreligious assembly or
institution.”80
This provision was meant to address the problem of zoning codes, either facially or in
application, excluding places of worship where secular assemblies are permitted.
Senators commented on the problem of houses of worship being excluded from places
where theaters, meeting halls, private clubs, and other secular assemblies would be
permitted.81
Determining if a religious assembly is treated on “less than equal terms” than a secular
assembly or institution requires a comparison of how the two types of entities are treated
on the face of a zoning code or in its application.82 Courts have differed regarding how

See Cottonwood Christian Ctr., 218 F. Supp. 2d at 1228-29.
See Westchester Day Sch., 504 F.3d at 353.
76
See id.
77
Id.
78
RLUIPA, 42 U.S.C. § 2000cc(a)(1)(b).
79
See, e.g., Yellowbear v. Lambert, 741 F.3d 48, 56-57 (10th Cir. 2014).
80
RLUIPA, 42 U.S.C. § 2000cc(b)(1).
81
146 Cong. Rec. 16698 (daily ed. 2000) (Joint Statement of Senators Hatch and Kennedy).
82
See, e.g., Centro Familiar Cristiano Buenas Nuevas v. City of Yuma, 651 F.3d 1163, 1173 (9th Cir.
2011); Third Church of Christ, Scientist, of New York City v. City of New York, 626 F.3d 667, 669 (2d Cir.
2010).
74
75
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such a comparison is made, and thus the precise legal test for determining when this
provision is violated will vary depending on the judicial circuit in which the case arises.83
Examples of cases in which some courts have found equal terms violations include
situations where places of worship were forbidden but private clubs were permitted;84
where religious assemblies were prohibited but auditoriums, assembly halls, community
centers, senior citizen centers, civic clubs, day care centers, and other assemblies were
allowed;85 and where places of worship were forbidden but community centers, fraternal
associations, and political clubs were permitted.86
13. What constitutes discrimination based on religion or religious denomination
under RLUIPA?
RLUIPA bars imposition or implementation of a land use regulation that discriminates on
the basis of religion or religious denomination.87 Courts have held that this bar applies to
application of land use regulations that are discriminatory on their face, as well as land
use regulations that are facially neutral but applied in a discriminatory manner based on
religion or religious denomination.88 Thus, if a zoning permit is denied because
municipal officials do not like members of a particular religious group, or if for any other
reason an applicant is denied a zoning permit it would have granted had it been part of a
different religion or religious denomination, RLUIPA has been violated. Because this
section applies to discrimination based on either religion or religious denomination, it
can apply to situations where a city may not be discriminating against all members of a
religion, but merely a particular sub-group or sect.
14. What does it mean for a local government to totally exclude religious uses from
a jurisdiction?
RLUIPA prohibits local governments from “totally exclud[ing] religious assemblies from
a jurisdiction.”89 For example, if a city, town, or county had no location where religious
uses are permitted, that would be a facial violation of RLUIPA.90

See, e.g., River of Life Kingdom Ministries v. Vill. of Hazel Crest, 611 F.3d 367, 371 (7th Cir. 2010);
Lighthouse Inst. for Evangelism, 510 F.3d at 269; Midrash Sephardi, 366 F.3d at 1232.
84
Midrash Sephardi, 366 F.3d at 1233; Vietnamese Buddhism Study Temple in Am. v. City of Garden
Grove, 460 F. Supp. 2d 1165, 1174 (C.D. Cal. 2006).
85
Digrugilliers, 506 F.3d at 614-15.
86
Petra Presbyterian Church, 489 F.3d at 846.
87
RLUIPA, 42 U.S.C. § 2000cc-2(b)(2).
88
See United States v. Vill. of Airmont, No. 7:05-cv-5520, at 17-19 (S.D.N.Y. Nov. 12, 2008) (order
denying motion to dismiss).
89
RLUIPA, 42 U.S.C. § 2000cc-2(b)(3)(A).
90
See Vision Church, 468 F.3d at 990.
83
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15. What does it mean for a local government to impose unreasonable limitations
on a religious assembly, institution, or structure?
RLUIPA prohibits land use regulations that “unreasonably limit[ ]” religious assemblies,
institutions, or structures within a jurisdiction.91 One court has concluded that a
municipality will violate this provision if its land use laws, or their application, deprive
religious institutions and assemblies of reasonable opportunities to use and construct
buildings within that jurisdiction.92 Another court has held that determination of
reasonableness depends on a review of all of the facts in a particular jurisdiction,
including the availability of land and the economics of religious organizations.93 Some
courts have found unreasonable limitations where regulations effectively left few sites for
construction of houses of worship, such as through excessive frontage and spacing
requirements, or where zoning restrictions imposed steep and questionable expenses on
applicants.94
16. When must someone file suit under RLUIPA?
RLUIPA lawsuits brought by private plaintiffs must be filed in state or federal court
within four years of the alleged RLUIPA violation.95
17. What is the Department of Justice’s role in enforcing RLUIPA?
The Department of Justice is authorized to file a lawsuit under RLUIPA for declaratory
or injunctive relief, but not for damages.96 In a RLUIPA lawsuit, the Department might
seek, for example, an order from a court requiring a municipality that has violated
RLUIPA to amend its zoning code or grant specific zoning permits to a place of worship,
religious school, or other religious use. The Department may not, however, seek
monetary awards on behalf of persons or institutions that have been injured. To recover
damages for RLUIPA violations, alleged victims must file private suits.97 The
Department reviews each case on its merits and the law in the jurisdiction in question.
The Department does not base the decision of whether to bring an enforcement action on
compliance or noncompliance with this guidance document.
Responsibility for coordinating RLUIPA land use investigations and suits has been
assigned to the Housing and Civil Enforcement Section of the Civil Rights Division.
RLUIPA, 42 U.S.C. § 2000cc-2(b)(3)(B).
Rocky Mountain Christian Church v. Bd. of Cty. Comm’rs of Boulder, 613 F.3d 1229, 1238 (10th Cir.
2010).
93
Vision Church, 468 F.3d at 990 (citing 146 Cong. Rec. E1563 (daily ed. Sept. 22, 2000) (statement of
Rep. Canady)).
94
Rocky Mountain Christian Church, 613 F.3d at 1238; see also Chabad of Nova, Inc. v. City of Cooper
City, 575 F. Supp. 2d 1280, 1290-91 (S.D. Fla. 2008) (imposition of “inflated costs” and onerous frontage
and spacing requirements on houses of worship constitute unreasonable limitations).
95
28 U.S.C. § 1658; Al-Amin v. Shear, 325 F. App’x. 190, 193 (4th Cir. 2009); Congregation Adas Yereim
v. City of New York, 673 F. Supp. 2d 94, 108 (E.D.N.Y. 2009).
96
RLUIPA, 42 U.S.C. § 2000cc-2(f).
97
RLUIPA, 42 U.S.C. § 2000cc-2(a).
91
92
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That Section investigates and brings RLUIPA lawsuits, both on its own and in
conjunction with United States Attorney’s offices around the country. If you wish to
bring a potential case to the attention of the Department of Justice, you should do so as
soon as possible to allow adequate time for review.
The Department receives many complaints from individuals whose rights under RLUIPA
may have been violated. It cannot open full investigations and bring suit in all cases.
The Department generally endeavors to select cases that involve especially important or
recurring issues, that will set precedents for future cases, that involve particularly serious
violations, or that will otherwise advance the Department of Justice’s goals of protecting
religious liberty. In addition to opening investigations and filing suits, the Department
sometimes files statements of interest and friend-of-the-court briefs in privately filed suits
to highlight important issues of law. Individuals and institutions who believe their
RLUIPA rights have been violated are encouraged to seek advice from a private attorney
to protect their rights, in addition to contacting the Department of Justice.
18. How can someone contact the Department of Justice about a RLUIPA matter?
The Civil Rights Division’s Housing and Civil Enforcement Section may be reached by
phone at:
(202) 514-4713
(800) 514-1116
(202) 305-1882 (TTY)
(202) 514-1116 (fax).
The mailing address is:
U.S. Department of Justice
Civil Rights Division
950 Pennsylvania Avenue, N.W.
Housing and Civil Enforcement Section, NWB
Washington, D.C. 20530
Email: RLUIPA.complaints@usdoj.gov
More information about RLUIPA is available at www.justice.gov/crt/rluipa
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United States Department of Justice
Civil Rights Division

Information about:

Federal Religious
Land Use Protections
Including:
• How federal law protects religious institutions from
unduly burdensome or discriminatory land use
regulations, and
• How you can partner with the U.S. Department of Justice
if you are impacted.

What is
RLUIPA?

RLUIPA stands for “The Religious Land Use and Institutionalized Persons Act.”
This is a federal law that, among other things, protects religious institutions from
unduly burdensome or discriminatory land use regulations.
Congress passed RLUIPA in 2000, after hearing testimony that land use/ zoning
regulations were often burdening the ability of religious congregations to exercise
their faiths in violation of the Constitution.

What Does RLUIPA Do?
Bars land use
regulations that impose
a “substantial burden”
on religious exercise

Requires governments
to treat houses of
worship as favorably
as nonreligious
assemblies

Bars governments from
discriminating among
religions

Bars governments from
totally or unreasonably
excluding houses of
worship.

If you work with a church or other religious institution, you know that having a
place to meet and operate is fundamental. Section 2(a) of RLUIPA bars land
use/zoning restrictions that impose a “substantial burden” on the religious
exercise of a person or institution, unless the government can show that:
• it has a “compelling interest” for imposing the restriction and
• the restriction is the least restrictive way for the government to further that
interest.
For example: A church is denied a permit to build an addition to accommodate
more Sunday school classes, which it believes it needs to carry out its religious
mission. This may violate RLUIPA if the town cannot show a compelling reason
for the denial.

Section 2(b)(1) of RLUIPA says that religious assemblies and institutions must
be treated at least as well as nonreligious assemblies and institutions. This is
known as the “equal terms” provision of RLUIPA.
For example: A mosque leases space in a storefront. Zoning officials deny an
occupancy permit since houses of worship are forbidden in that zone.
However, fraternal organizations, meeting halls, and banquet facilities are all
permitted as of right in the same zone. This may violate RLUIPA.

Section 2(b)(2) of RLUIPA bars discrimination “against any assembly or
institution on the basis of religion or religious denomination.”
For example: A Hindu congregation is denied a building permit for a temple
despite meeting all of the requirements for height, setback, and parking required
by the zoning code. The zoning administrator is overheard making a
disparaging remark about Hindus. If it were proven that the permit was denied
because the applicants were Hindu, this would violate RLUIPA.

Section 2(b)(3)(A) and (B) of RLUIPA provide: “No government shall impose or
implement a land use regulation” that “totally excludes religious assemblies from
a jurisdiction,” or “unreasonably limits religious assemblies, institutions, or
structures within a jurisdiction.”
For example: A town, seeking to preserve tax revenues, enacts a law that no
new churches or other houses of worship will be permitted. Such a total
exclusion may violate RLUIPA.

Examples of DOJ’s RLUIPA Work

Montgomery County,
Maryland

Bernards Township,
New Jersey

Bethel World Outreach Ministries had outgrown its church and purchased a
119-acre cite in the county to build a new 800-seat church. The county
subsequently made zoning changes that blocked the development. The
church brought suit under RLUIPA. After a trial court ruled against it, the
church reached out to DOJ for help.
DOJ filed a friend-of-the-court brief in a federal appeals court arguing that the
church had shown a substantial burden on its religious exercise. The appeals
court agreed, finding that the church had outgrown its facility and needed a
bigger church; that it had a reasonable expectation that it could build on the
property it bought; and that the “delay, uncertainty and expense” of looking for
a different property all created a substantial burden on the church’s religious
exercise.

The Islamic Society of Basking Ridge was meeting in a rented public school
and a public park and was looking for permanent space. It bought a
property in a zone permitting places of worship as-of-right, and which met
the minimum acreage requirements for places of worship. However, the
Islamic Society was denied a permit to build a mosque after 39 public
hearings over a three-and-a-half year period. The Islamic Society reached
out to DOJ.
After a thorough investigation, DOJ filed suit alleging violations of RLUIPA.
Ultimately, DOJ and the Islamic Society reached a settlement with the
Township. The settlement allowed the Islamic Society to build its mosque.

Hollywood,
Florida

The Hollywood Community Synagogue applied for a permit to operate out of
two connected houses on a busy street which it had purchased. After
several hearings, and despite a determination by the zoning board that the
synagogue met the requirements for a permit, the city commission denied
the synagogue’s permit.
DOJ investigated and ultimately filed a RLUIPA case. DOJ alleged that the
city had given similar permits to other houses of worship and nonreligious
assemblies, and had never before denied any place of worship a special
permit to operate in a residential district. The suit also alleged bias against
Orthodox Jews by the city.
On the eve of trial, DOJ, the synagogue, and the city reached a settlement
that allowed the synagogue to operate.

www.justice.gov/crt/rluipa

How You Can Partner with DOJ
If your RLUIPA rights are being violated, you may bring a private civil action with your own attorney.
DOJ can also review alleged RLUIPA violations, open investigations, and bring lawsuits to enforce
the statute. DOJ can seek court orders to correct violations, but cannot seek monetary relief. Please
note that DOJ is not able to open investigations or file suits in all complaints that it receives.
If you want to file a complaint about a possible RLUIPA violation, or find out more information about
the law, you can reach the DOJ Civil Rights Division at:

EMAIL:
RLUIPA.complaints@usdoj.gov

TELEPHONE:
(800) 896-7743

More information about DOJ’s Place to Worship Initiative
and RLUIPA is also available at:

www.justice.gov/crt/placetoworship
and at
www.justice.gov/crt/rluipa

This information sheet is intended for informational purposes only. It has no force or effect of law, is not a final
agency action, and has no binding legal effect. The information in it may be modified by the Department at any time.

United States Department of Justice, Civil Rights Division
www.justice.gov/crt

https://www.justice.gov/crt/placeholder
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TITLE 42--THE PUBLIC HEALTH AND WELFARE
From the U.S. Code Online via GPO Access
[wais.access.gpo.gov]
[Laws in effect as of January 24, 2002]
[Document not affected by Public Laws enacted between
January 24, 2002 and December 19, 2002]
[CITE: 42USC2000cc]
CHAPTER 21C--PROTECTION OF RELIGIOUS EXERCISE IN LAND USE AND BY INSTITUTIONALIZED
PERSONS

§2000cc. Protection of land use as religious exercise
(a) Substantial burdens
(1) General rule
No government shall impose or implement a land use regulation in a manner that imposes a substantial
burden on the religious exercise of a person, including a religious assembly or institution, unless the
government demonstrates that imposition of the burden on that person, assembly, or institution—
(A) is in furtherance of a compelling governmental interest; and
(B) is the least restrictive means of furthering that compelling governmental interest.
(2) Scope of application
This subsection applies in any case in which—
(A) the substantial burden is imposed in a program or activity that receives Federal financial assistance,
even if the burden results from a rule of general applicability;
(B) the substantial burden affects, or removal of that substantial burden would affect, commerce with foreign
nations, among the several States, or with Indian tribes, even if the burden results from a rule of general
applicability; or
(C) the substantial burden is imposed in the implementation of a land use regulation or system of land use
regulations, under which a government makes, or has in place formal or informal procedures or practices
that permit the government to make, individualized assessments of the proposed uses for the property
involved.
(b) Discrimination and exclusion
(1) Equal terms
No government shall impose or implement a land use regulation in a manner that treats a religious
assembly or institution on less than equal terms with a nonreligious assembly or institution.
(2) Nondiscrimination
No government shall impose or implement a land use regulation that discriminates against any assembly or
institution on the basis of religion or religious denomination.
(3) Exclusions and limits
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No government shall impose or implement a land use regulation that—
(A) totally excludes religious assemblies from a jurisdiction; or (B) unreasonably limits religious assemblies,
institutions, or structures within a jurisdiction.
§2000cc–1. Protection of religious exercise of institutionalized persons
(a) General rule
No government shall impose a substantial burden on the religious exercise of a person residing in or
confined to an institution, as defined in section 1997 of this title, even if the burden results from a rule of
general applicability, unless the government demonstrates that imposition of the burden on that person—
(1) is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of furthering that compelling governmental interest.
(b) Scope of application
This section applies in any case in which—
(1) the substantial burden is imposed in a program or activity that receives Federal financial assistance; or
(2) the substantial burden affects, or removal of that substantial burden would affect, commerce with foreign
nations, among the several States, or with Indian tribes.
§2000cc–2. Judicial relief
(a) Cause of action
A person may assert a violation of this chapter as a claim or defense in a judicial proceeding and obtain
appropriate relief against a government. Standing to assert a claim or defense under this section shall be
governed by the general rules of standing under article III of the Constitution.
(b) Burden of persuasion
If a plaintiff produces prima facie evidence to support a claim alleging a violation of the Free Exercise
Clause or a violation of section 2000cc of this title, the government shall bear the burden of persuasion on
any element of the claim, except that the plaintiff shall bear the burden of persuasion on whether the law
(including a regulation) or government practice that is challenged by the claim substantially burdens the
plaintiff’s exercise of religion.
(c) Full faith and credit
Adjudication of a claim of a violation of section 2000cc of this title in a non-Federal forum shall not be
entitled to full faith and credit in a Federal court unless the claimant had a full and fair adjudication of that
claim in the non-Federal forum.
(d) Omitted
(e) Prisoners
Nothing in this chapter shall be construed to amend or repeal the Prison Litigation Reform Act of 1995
(including provisions of law amended by that Act).
(f) Authority of United States to enforce this chapter The United States may bring an action for injunctive or
declaratory relief to enforce compliance with this chapter. Nothing in this subsection shall be construed to
deny, impair, or otherwise affect any right or authority of the Attorney General, the United States, or any
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agency, officer, or employee of the United States, acting under any law other than this subsection, to
institute or intervene in any proceeding.
(g) Limitation
If the only jurisdictional basis for applying a provision of this chapter is a claim that a substantial burden by a
government on religious exercise affects, or that removal of that substantial burden would affect, commerce
with foreign nations, among the several States, or with Indian tribes, the provision shall not apply if the
government demonstrates that all substantial burdens on, or the removal of all substantial burdens from,
similar religious exercise throughout the Nation would not lead in the aggregate to a substantial effect on
commerce with foreign nations, among the several States, or with Indian tribes.
§2000cc–3. Rules of construction
(a) Religious belief unaffected
Nothing in this chapter shall be construed to authorize any government to burden any religious belief.
(b) Religious exercise not regulated
Nothing in this chapter shall create any basis for restricting or burdening religious exercise or for claims
against a religious organization including any religiously affiliated school or university, not acting under color
of law.
(c) Claims to funding unaffected
Nothing in this chapter shall create or preclude a right of any religious organization to receive funding or
other assistance from a government, or of any person to receive government funding for a religious activity,
but this chapter may require a government to incur expenses in its own operations to avoid imposing a
substantial burden on religious exercise.
(d) Other authority to impose conditions on funding unaffected Nothing in this chapter shall—
(1) authorize a government to regulate or affect, directly or indirectly, the activities or policies of a person
other than a government as a condition of receiving funding or other assistance; or
(2) restrict any authority that may exist under other law to so regulate or affect, except as provided in this
chapter.
(e) Governmental discretion in alleviating burdens on religious exercise
A government may avoid the preemptive force of any provision of this chapter by changing the policy or
practice that results in a substantial burden on religious exercise, by retaining the policy or practice and
exempting the substantially burdened religious exercise, by providing exemptions from the policy or practice
for applications that substantially burden religious exercise, or by any other means that eliminates the
substantial burden.
(f) Effect on other law
With respect to a claim brought under this chapter, proof that a substantial burden on a person’s religious
exercise affects, or removal of that burden would affect, commerce with foreign nations, among the several
States, or with Indian tribes, shall not establish any inference or presumption that Congress intends that any
religious exercise is, or is not, subject to any law other than this chapter.
(g) Broad construction
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This chapter shall be construed in favor of a broad protection of religious exercise, to the maximum extent
permitted by the terms of this chapter and the Constitution.
(h) No preemption or repeal
Nothing in this chapter shall be construed to preempt State law, or repeal Federal law, that is equally as
protective of religious exercise as, or more protective of religious exercise than, this chapter.
(i) Severability
If any provision of this chapter or of an amendment made by this chapter, or any application of such
provision to any person or circumstance, is held to be unconstitutional, the remainder of this chapter, the
amendments made by this chapter, and the application of the provision to any other person or circumstance
shall not be affected.
§2000cc–4. Establishment Clause unaffected
Nothing in this chapter shall be construed to affect, interpret, or in any way address that portion of the first
amendment to the Constitution prohibiting laws respecting an establishment of religion (referred to in this
section as the "Establishment Clause"). Granting government funding, benefits, or exemptions, to the extent
permissible under the Establishment Clause, shall not constitute a violation of this chapter. In this section,
the term "granting", used with respect to government funding, benefits, or exemptions, does not include the
denial of government funding, benefits, or exemptions.
§2000cc–5. Definitions
In this chapter:
(1) Claimant
The term "claimant" means a person raising a claim or defense under this chapter.
(2) Demonstrates
The term "demonstrates" means meets the burdens of going forward with the evidence and of persuasion.
(3) Free Exercise Clause
The term "Free Exercise Clause" means that portion of the first amendment to the Constitution that
proscribes laws prohibiting the free exercise of religion.
(4) Government
The term "government"—
(A) means—
(i) a State, county, municipality, or other governmental entity created under the authority of a State;
(ii) any branch, department, agency, instrumentality, or official of an entity listed in clause (i); and
(iii) any other person acting under color of State law; and
(B) for the purposes of sections 2000cc–2 (b) and 2000cc–3 of this title, includes the United States, a
branch, department, agency, instrumentality, or official of the United States, and any other person acting
under color of Federal law.
(5) Land use regulation
The term "land use regulation" means a zoning or landmarking law, or the application of such a law, that
limits or restricts a claimant’s use or development of land (including a structure affixed to land), if the
claimant has an ownership, leasehold, easement, servitude, or other property interest in the regulated land
or a contract or option to acquire such an interest.
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(6) Program or activity
The term "program or activity" means all of the operations of any entity as described in paragraph (1) or (2)
of section 2000d–4a of this title.
(7) Religious exercise
(A) In general
The term "religious exercise" includes any exercise of religion, whether or not compelled by, or central to, a
system of religious belief.
(B) Rule
The use, building, or conversion of real property for the purpose of religious exercise shall be considered to
be religious exercise of the person or entity that uses or intends to use the property for that purpose.
>
Updated August 6, 2015
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Should you intervene in a behavioral crisis?
ERIC M. EBERMAN, For the Courier-Post Published 7:43 p.m. ET Feb. 11, 2016 | Updated 11:27 a.m. ET
March 4, 2016
Have you ever witnessed an unusual behavior in public? Perhaps you have seen a child or adolescent
exhibit anger or aggression at the grocery store, shopping mall or playground. Maybe you’ve even seen
a parent or caregiver restrain a child to de-escalate a situation.
While these incidents can strike a chord, especially for parents, is it ever our responsibility to provide
assistance?
In March 2014, the Centers for Disease Control and Prevention released updated statistics illustrating
just how widespread autism spectrum disorder has become in the U.S. According to those most recent
figures, one in 68 children is identified as “on the autism spectrum,” which can vary from severe
intellectual and developmental disabilities to mild neurological impairments.
Fortunately, as incidences of autism continue to rise, so does awareness, especially in South Jersey,
where families have access to more high-quality services and resources than many other regions across
the country. But even though the public is becoming be more familiar with the disorder, symptoms and
behaviors can be difficult to identify (and confusing to handle) in public settings.

Encountering unusual behaviors in public can be uncomfortable, but such scenarios don’t need to ruin
a fun outing or public event. (Photo: Getty Images/BananaStock)
As vice president of acute behavioral health at Bancroft, I oversee clinical and operational performance
of programs that serve children and adolescents with intellectual disabilities and severe challenging
behaviors such as aggression, self-injury and even property destruction. I’ve also supported countless
families as they learn to navigate — and eventually enjoy— public outings together with their children
with special needs.

But the journey isn’t always easy, and many families have encountered uncomfortable scenarios —
including misguided run-ins with law enforcement — that could have been avoided with a few tips.
If you spot a child with a parent or caregiver exhibiting unusual behaviors in public, do you know how to
react? Should you step in and ask if they need assistance or step off and allow the parent or caregiver to
manage the situation? When, if ever, should you offer assistance with a child experiencing a behavioral
crisis?
When to step in:
•

If the child/teen is overpowering or injuring the parent/caregiver, destroying property or hurting
themselves.

•

If the parent/caregiver is becoming visibly upset or angry with the child.

•

If the situation continues to escalate and could threaten the well-being of other children and
bystanders in the area.

How to step in:
•

Always ask the parent/caregiver if you can help in any way. In most cases, the parent/caregiver
will be trained and experienced in handling these situations and can guide you on how best to
assist.

•

If possible, direct other bystanders away from the area and clear away any potentially
dangerous objects.

•

If at any point, the situation is uncontrollable and dangerous for the child, parent/caregiver or
other bystanders, as a last resort, dial 911. No one likes this option — it’s certainly not ideal —
but the priority should always be the safety of the child and those around him/her.

Encountering behaviors in public can be uncomfortable, but scenarios like these don’t need to ruin a fun
outing or public event. Armed with the right information, families with and without a child diagnosed
with autism can enjoy fun trips and experiences together. Keep these tips in mind the next time you
plan a trip with your family.
Eric M. Eberman is vice president of acute behavioral health at Bancroft. Learn more by calling (800)
774-5516 or visiting www.bancroft.org to connect with an Access to Care specialist.

