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Succession Planning

Doesn’t have to be elaborate, but it should exist
Vital to any healthy, long-term business planning for the 
firm as an institution
Identifies and fosters the next generation of leaders 
through mentoring and training
Has active support from leadership
Need to have a culture where people want to help 
others succeed
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Succession Planning

 Building a strong succession plan involves the
following steps:

• Create a specific model that defines behavior, attitude,
skills, knowledge, experience and talent

• Consider the skills necessary to fulfill future roles
• Planning should begin 15 years before the intended date to

change
• Develop a formal training plan for the Successor
• Establish a timetable
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Succession Planning

 Common Mistakes
• Choose leaders whose skills align with future goals and

make sure succession plans align with the long-term
strategic vision of the business

• Not getting the Board onboard
• Succession isn't part of the culture
• The best succession planning programs at least address the

entire leadership team as well as senior management
• The best companies involve the board when making

succession planning decisions
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Succession Planning

 Challenges
• No apparent successor, especially if a sole practitioner
• Who can handle my existing clients?
• How to transfer client trust and goodwill?
• Laterals?
• Accessing the value of the practice.
• Consulting agreement during the transition



































































































(This syllabus is not part of the opinion of the Court. It has been prepared by the Office of the Clerk for the 
convenience of the reader. It has been neither reviewed nor approved by the Supreme Court. Please note that, in the 
interest of brevity, portions of any opinion may not have been summarized). 

 

State v. Amir A. Andrews (A-105-11) (069594) 

 

Argued April 30, 2013 -- Decided October 28, 2013 

 

CUFF, P.J.A.D. (temporarily assigned), writing for a unanimous Court. 

 

In this appeal, the Court revisits the bright-line rule established in State v. Gilmore, 103 N.J. 508 (1986) for 
remedying the use of constitutionally impermissible peremptory challenges and considers whether trial judges 
should be given more flexibility in fashioning a remedy. 

 

During jury selection in the criminal prosecution of defendant Amir A. Andrews, the prosecutor 
complained that defendant was impermissibly striking jurors based on their race. The prosecutor stated that he did 
not want to lose the whole panel and that he was satisfied with the panel, but felt compelled to object. The trial court 
found that the State established a prima facie case of exclusion based on race and informed defense counsel that he 
must articulate some rational, articulable reason for excluding jurors. When defense counsel could not provide a 
sufficient reason for his subsequent use of a peremptory challenge, the judge seated the challenged juror. The court 
completed jury selection, the trial proceeded, and the jury found defendant guilty. Defendant appealed, arguing, 
among other things, that that the trial court resorted to an improper remedy for the unconstitutional exclusion of a 
potential juror. The Appellate Division agreed, reversed the jury’s verdict and remanded for a new trial. The panel 
determined that reseating the impermissibly struck juror was in direct contravention of Gilmore, in which the Court 
determined that once a judge finds an impermissible basis for a peremptory challenge, the judge is obligated to 
discharge the entire jury panel and begin the jury selection process anew. The Court granted the State’s petition for 
certification. 210 N.J. 109 (2012). 

 

HELD: Gilmore’s single, bright-line remedy has proven ineffective to fully and fairly respond to the use of 
constitutionally impermissible peremptory challenges. The Court modifies Gilmore and hereby permits trial judges to 
choose from a broader set of remedies to address the impermissible use of peremptory challenges. 
 
1. In Batson v. Kentucky, 476 U.S. 79 (1986), the United States Supreme Court held that it is unconstitutional for a 
prosecutor to peremptorily challenge potential jurors on account of their race. The Supreme Court gave state and federal 
courts the discretion to fashion their own remedies for the use of constitutionally impermissible peremptory challenges. 
In State v. Gilmore, 103 N.J. 508 (1986), the Court held that the New Jersey Constitution prohibits peremptory 
challenges based on religious principles, race, color, ancestry, national origin, or sex. The Court recognized that 
preventing discrimination during jury selection protects the impartiality of the jury’s deliberation and the right of each 
citizen to serve on a jury. Informed by the remedy established in People v. Wheeler, 583 P.2d 748, 761 (Cal. 1978), 
the Gilmore Court elected to establish a single, bright-line remedy to redress the unconstitutional exclusion of a 
potential juror. That remedy is to dismiss the already selected jurors, quash any remaining venire, and start the jury 
selection process anew. (pp. 11-14) 
 



2. Other jurisdictions and some commentators have observed that the Gilmore remedy tends to reward the offending 
party’s bad conduct and wastes judicial resources. Two appellate decisions suggest that New Jersey’s adherence to a 
single remedy has made it difficult for trial courts to fairly and effectively respond to Batson/Gilmore challenges. 
In State v. Scott, 309 N.J. Super. 140 (App. Div. 1998), although defense counsel believed that the State was using 
peremptory challenges to strike jurors based on race, because defense counsel did want to lose the already seated jurors 
or have the remaining venire quashed, and the trial and appellate courts found that no other remedy was available 
pursuant to Gilmore, the Gilmore rule ultimately permitted the taint of discrimination to permeate the jury. In State v. 
Chevalier, 340 N.J. Super. 339 (App. Div. 2001), the trial court reseated three jurors that were improperly excluded 
based on gender and the Appellate Division reversed, finding that the trial court’s remedy was improper because it 
failed to follow the Gilmore rule. These cases demonstrate that dismissing the venire and restarting jury selection may, 
in some instances, neither vindicate the rights of the wrongfully excluded jurors nor achieve a fair result. (pp. 14-18) 
 
3. Virtually all other jurisdictions allow trial judges broader discretion in fashioning remedies for Batson violations than 
permitted in New Jersey. For example, the New York Court of Appeals has held that trial judges can seat improperly 
stricken jurors and force offending parties to forfeit their improperly executed peremptory challenges. People v. 
Luciano, 890 N.E.2d 214 (N.Y. 2008). Moreover, Wheeler, the opinion that informed Gilmore’s single remedy, has 
been modified by People v. Willis, 43 P.3d 130 (Cal. 2002).Willis discussed several permissibly remedies 
to Batson violations, including assessment of sanctions against counsel, reseating improperly discharged jurors if they 
are available to serve, and allowing the innocent party additional peremptory challenges if the improperly struck jurors 
have left. Willis also emphasized that an alternate remedy must be preceded by the complaining party’s waiver of the 
traditional remedy and identified entertaining challenges at sidebar as a means of minimizing the possibility of juror 
bias. Furthermore, Gilmore’s single, bright-line remedy does not necessarily deter unconstitutional behavior. 
Impermissible challenges may persist with a new jury panel. In addition, by starting the jury selection process anew, the 
offending party will be placed in the same or better situation than before the improper conduct. (pp. 18-27) 

 

4. A confluence of factors counsels departure from Gilmore’s single, bright-line remedy. Those factors include 
that the Gilmore rule has impeded New Jersey courts from responding fairly and effectively 
to Batson/Gilmore challenges, that most jurisdictions have adopted a more flexible approach, that the California 
decision that informed Gilmore has been modified, and that the Gilmore remedy does not necessarily deter 
unconstitutional conduct. Trial courts may now employ other remedies to address the use of constitutionally 
impermissible peremptory challenges. A trial court may reseat the juror(s) with the consent of the aggrieved party 
and require the offending party to forfeit his or her improper peremptory challenge(s). That remedy vindicates the 
rights of the improperly excluded juror, deters misconduct, and sends a message that discriminatory conduct will not 
be tolerated. Before implementing that remedy, however, the trial court should ensure that the juror is available for 
reseating, should determine whether any inquiry of the juror is needed to ensure that he or she will be able to 
participate fairly, and should consider whether a cautionary instruction should be given. The trial court may also 
require that juror challenges occur outside of the jurors’ presence at the first suggestion of improper use of 
peremptory challenges. That remedy will avoid prejudicing parties making challenges in open court without 
imposing the undue burden of requiring that all challenges occur at sidebar. The trial court may also award 
additional peremptory challenges to the aggrieved party, particularly when wrongfully dismissed jurors are no 
longer available. Although awarding more peremptory challenges will not vindicate the rights of the wrongfully 
excluded jurors, it will disincentivize counsel’s improper use of peremptory challenges. Finally, the Gilmore remedy 
remains available. (pp. 28-31) 
 
5. The Court modifies Gilmore and hereby permit trial judges to choose from the following remedies to 
address Batson/Gilmore violations on a case-by-case basis: dismissing the empaneled jury member(s) and the venire 
and beginning jury selection anew; reseating the wrongfully excused juror(s); reseating the wrongfully excused 
juror(s) and ordering forfeiture by the offending party of his or her improperly exercised peremptory challenge(s); 
permitting trial courts to require challenges to prospective jurors outside the presence of the jury; granting additional 
peremptory challenges to the aggrieved party; or a combination of these remedies as the individual case requires. 
Every decision to invoke a remedy must assure a fair trial to all and elimination of the taint of discrimination. 
Because the remedy chosen by the trial judge in this case was contrary to the governing law at the time, and the trial 
judge failed to explain why the remedy would redress the impermissible challenge, defendant is entitled to a new 
trial. (pp. 31-33) 



 

The judgment of the Appellate Division is AFFIRMED AS MODIFIED, and the matter 
is REMANDED for a new trial. 

 

CHIEF JUSTICE RABNER; JUSTICES LaVECCHIA, ALBIN, and PATTERSON; and JUDGE 
RODRÍGUEZ (temporarily assigned) join in JUDGE CUFF’s opinion. 

 

 

SUPREME COURT OF NEW JERSEY 

A- 105 September Term 2011 

069594 

 

STATE OF NEW JERSEY, 

 

Plaintiff-Appellant, 

 

v. 

 

AMIR A. ANDREWS, 

 

Defendant-Respondent. 

 

 

Argued April 30, 2013 – Decided October 28, 2013 

 

On certification to the Superior Court, Appellate Division. 

 

Stephen A. Pogany, Special Deputy Attorney General Acting 
Assistant Prosecutor, argued the cause for appellant (Carolyn A. 
Murray, Acting Essex County Prosecutor, attorney). 



 

Lon Taylor, Assistant Deputy Public Defender, argued the cause 
for respondent (Joseph E. Krakora, Public Defender, attorney). 

 

Frank J. Ducoat, Deputy Attorney General, argued the cause 
for amicus curiae Attorney General of New Jersey (Jeffrey S. 
Chiesa, Attorney General, attorney). 

 

JUDGE CUFF (temporarily assigned) delivered the opinion of the Court. 

In 1986, the United States Supreme Court held that a prosecutor could not peremptorily 

challenge potential jurors solely on account of their race. Batson v. Kentucky, 476 U.S. 79, 106 S. 

Ct. 1712, 90 L. Ed.2d 69 (1986). Subsequently, the Court held that it is also unconstitutional for 

the defendant in a criminal case to utilize peremptory challenges to remove jurors on the basis 

of race, Georgia v. McCollum, 505 U.S. 42, 112 S. Ct. 2348, 120 L. Ed.2d 33 (1992), or on the 

basis of gender, J.E.B. v. Ala. ex rel. T.B., 511 U.S. 127, 114 S. Ct. 1419, 128 L. Ed.2d 89 (1994). 

The same prohibition applies to all parties in civil cases. Edmonson v. Leesville Concrete 

Co., 500 U.S. 614, 111 S. Ct. 2077, 114 L. Ed.2d 660 (1991). 

In 1986, this Court determined that a prosecutor may not exercise a peremptory 

challenge to remove members of a cognizable group based on a presumed group bias. State v. 

Gilmore, 103 N.J. 508 (1986). The prohibition also applies to peremptory challenges by 

defendants, State v. Johnson, 325 N.J. Super. 78 (App. Div. 1999), certif. denied, 163 N.J. 

12 (2000), and extends to all parties in civil cases, Russell v. Rutgers Cmty. Health Plan, 

Inc., 280 N.J. Super. 445 (App. Div.), certif. denied, 142 N.J. 452 (1995). The remedy for such 

conduct is to dismiss the already selected jurors, quash any remaining venire, and start the jury 

selection process anew. 

Here, we revisit that single, bright-line remedy established by Gilmore and determine 

that trial judges should be given more flexibility in fashioning a remedy to address the 

constitutionally impermissible use of peremptory challenges condemned by the United States 

Supreme Court in Batson and by this Court in Gilmore. In addressing 



a Batson/Gilmore violation, trial judges may choose from a broader set of remedies fashioned to 

respond to the circumstances of the individual case. The choice of remedy must be guided by the 

twin goals of assuring a fair trial and redressing the constitutionally impermissible behavior. 

I. 

On October 3, 2006, two women were shot at a local market in Newark. An Essex County 

grand jury returned an indictment charging defendant Amir A. Andrews with nine offenses, 

including conspiracy to commit attempted murder1 and aggravated assault, two counts of 

attempted murder, two counts of second degree aggravated assault, various weapons offenses, 

and witness tampering. Following trial, a jury found defendant guilty of witness tampering but 

failed to reach a verdict on the remaining counts. 

A second trial commenced several months later. During jury selection, defendant exercised a 

peremptory challenge to exclude a white juror. The prosecutor approached the bench and in a 

sidebar conference with the trial judge and defense counsel complained that defendant was 

impermissibly striking jurors based on their race. The prosecutor also stated that “the last time 

we picked a jury we had this issue.” Noting that defendant had struck seven white jurors and two 

African-American jurors, the trial judge found that the State had established a prima facie case 

of using peremptory challenges to excuse jurors based on their race. The prosecutor stated that 

he did not want to “lose the whole panel,” that he was satisfied with the panel, but felt compelled 

to object. 

Defendant’s attorney stated that there was a valid reason for excusing the seven white jurors 

and started to explain why he had excused a particular juror when the trial judge interrupted. 

The judge stated that he was satisfied that “there is a pattern” and that the State established “a 

prima facie case of exclusion based on race.” He informed defense counsel that he must 

articulate “some rational, articulable reason for excluding those jurors that does not relate to 

their race.” When defense counsel did not provide a reason other than “my ambivalence” 

towards the last excused juror, the trial judge asked the juror to remain. 



Defense counsel promptly objected. He argued that the reseated juror might be biased against 

defendant on account of the failed attempt to exercise a peremptory challenge. The prosecutor 

proposed that the juror be excused, but defendant must explain the reason for using any other 

peremptory challenge. The trial judge accepted that proposal. 

Moments later, defendant exercised a peremptory challenge to excuse a Hispanic juror. At a 

sidebar conference, defense counsel stated that defendant wanted to excuse the juror because 

defendant did not believe the prospective juror would be fair because of “what [the prospective 

juror] does in his spare time.” When defendant could not identify those spare time activities, the 

trial judge stated that defendant could not excuse the juror. The judge seated the juror over the 

objection of defense counsel and completed jury selection. 

Out of the presence of the jury, defendant explained his reason for seeking to excuse the 

Hispanic juror. He explained a person who lived in the juror’s town “do[es]n’t know what goes 

on.” Defendant eventually accepted the decision to seat the last juror he had sought to excuse 

but asked the trial judge to question the juror whether the failed attempt to excuse him would 

influence his evaluation of the evidence. Explaining that such an inquiry would draw attention 

to the issue, the trial judge denied the request. 

The trial proceeded and on October 23, 2008, the jury found defendant guilty of all charges: 

second degree conspiracy to commit murder and aggravated assault, two counts of first degree 

attempted murder, two counts of second degree aggravated assault, third degree unlawful 

possession of a weapon (a handgun), and two counts of second degree possession of a weapon 

for an unlawful purpose. Defendant is serving an extended term of life in prison subject to a No 

Early Release Act2 period of parole ineligibility. 

II. 

Defendant appealed to the Appellate Division. He argued that the trial court improperly 

found that defendant had exercised race-based peremptory challenges and erred by requiring 

defendant to provide a race neutral reason for excluding subsequent white jurors. Further, 

defendant maintained that the trial court resorted to a remedy that was contrary to law. 



Defendant also asserted that other trial errors required a new trial and argued that the sentence 

was excessive. 

In an unpublished opinion, the Appellate Division reversed the jury’s verdict and 

remanded for a new trial. The Appellate Division determined that the trial court “neglected to 

make adequate findings with respect to the defense attorney’s alleged discriminatory use of 

peremptory challenges” and “failed to conform to the then-extant Osorio[3] paradigm.” The 

appellate panel reasoned the trial court’s determination that the State presented a prima facie 

case of exclusion based on race was premature because the court did not allow defendant to 

present individual-by-individual, race-neutral justifications for all of his peremptory challenges. 

Addressing the remedy selected by the trial court, the panel determined that reseating the 

Hispanic juror was in direct contravention of this Court’s holding in Gilmore, supra, 103 N.J. at 

539, in which this Court determined that once a judge finds an impermissible basis for a 

peremptory challenge, the judge is obligated to discharge the entire jury panel and begin the 

jury selection process anew. The panel also commented that any alteration of the remedy for the 

constitutionally impermissible use of peremptory challenges was “best left” to the Supreme 

Court. The Appellate Division reversed defendant’s conviction and remanded for a new trial. 

This Court granted the State’s petition for certification. 210 N.J. 109 (2012). 

III. 

A. 

The State contends that this Court should re-evaluate the remedy set forth in Gilmore. 

The State argues that the bright-line rule set forth in Gilmore is too inflexible, improperly 

rewards unconstitutional behavior, and wastes judicial resources. The State emphasizes that 

most jurisdictions have adopted more flexible remedies for Batson violations and argues that 

this Court should follow suit. The State concedes that the trial judge’s actions in this case 

contravene Gilmore’s bright-line rule, but contends that the judge’s response to the 

discriminatory challenges –- acquiescing to the prosecutor’s request to preserve the then-seated 

jurors but requiring defendant to provide race-neutral reasons for excusing future jurors –- was 



“far more reasonable under the circumstances and best exemplified the reasoning behind the 

United States Supreme Court’s decision in Batson.” 

The State also argues that the Gilmore remedy improperly rewards unconstitutional 

behavior, as it allows offending parties to manipulate proceedings to their advantage, while 

wasting judicial resources and eroding public confidence in the justice system. The State also 

asserts that consent or waiver from the aggrieved party should be a necessary prerequisite to 

dismissing the entire venire. 

B. 

The Attorney General, appearing as amicus curiae, similarly argues that this Court 

should overrule Gilmore’s single remedy and provide more flexibility to trial judges. The 

Attorney General notes that nearly all other jurisdictions have granted trial judges discretion to 

remedy unconstitutional use of peremptory challenges. Furthermore, the Attorney General 

contends that New Jersey courts have repeatedly recognized the inherent difficulties of 

enforcing a single, bright-line remedy. Accordingly, the Attorney General recommends 

alternative remedies that should be made available to trial courts in the future, such as allowing 

improperly removed jurors to be reseated and requiring offending parties to forfeit their 

improperly used peremptory challenges; granting trial judges discretion to require challenges to 

be made at sidebar to avoid prejudicing parties making unsuccessful challenges in court; and 

permitting courts to grant additional peremptory challenges to aggrieved parties. 

C. 

Defendant argues that neither the State nor the Attorney General provided sufficient 

“special justification” to allow this Court to depart from its binding precedent. Defendant argues 

that trial judges risk tainting the jury with bias toward violating parties by reseating improperly 

excused jurors. 

Defendant acknowledges that safeguards discussed by the Attorney General, such as 

instructing the jury after reseating an improperly excused juror, could prevent bias, but he notes 



that no such instruction was given in this case. Defendant asserts the possibility that the 

reseated juror exhibited animus toward him is particularly likely in this case since the court 

interjected after defendant excluded eight white jurors. Accordingly, defendant contends, even if 

this Court adopted the State’s and the Attorney General’s recommendations to expand trial 

judges’ discretion in fashioning remedies to Batson violations, the improperly excused juror 

should not have been reseated in this particular case due to the likely bias. 

Assuming an alternative remedy is appropriate, defendant asserts that two minimum 

requirements should be met: 1) notice to the offending party of precisely what sanctions will be 

imposed should the violative behavior continue; and 2) the unequivocal waiver or consent to the 

use of an alternative remedy by the aggrieved party. Additionally, defendant urges that even if 

the Gilmore remedy is expanded, courts should be required to start anew, at least once, prior to 

employment of alternative remedies. 

Defendant notes that the trial judge here gave no forewarning of the “bizarre remedy” 

that defendant provide race-neutral justification for subsequently excluding white jurors or risk 

reseating improperly excluded jurors, and he argues that such remedy was unduly punitive. 

Defendant also notes that the prosecutor did not unequivocally consent to the alternative 

remedy in this case. 

Defendant next argues that even if this Court finds it necessary to expand the remedies, 

it should affirm the Appellate Division’s decision to grant a new trial based on the panel’s 

determination that there was an insufficient basis to find a prima facie case of discrimination. 

Defendant argues that the trial judge found a “pattern” of discrimination based solely on the 

number of white jurors that were excluded and that the judge erred by not permitting defense 

counsel to provide race-neutral reasons for any of the seven uncontested peremptory challenges 

previously used to exclude white jurors. As such, according to defendant, this Court should at 

least affirm the portion of the Appellate Division’s decision holding that the trial court erred by 

failing to adhere to the Gilmore/Osorio three-step analysis to identify Batson violations.4 

IV. 



In Batson, supra, the United States Supreme Court determined that it is unconstitutional 

for a prosecutor to exercise peremptory challenges in a manner that discriminates on the basis 

of race “or on the assumption that black jurors as a group will be unable impartially to consider 

the State’s case against a black defendant.” 476 U.S. at 88, 106 S. Ct. at 1719, 90 L. Ed 2d. at 83. 

In Gilmore, supra, this Court held that Article I, paragraphs 5, 9, and 105 of the New 

Jersey Constitution prohibit prosecutors from exercising peremptory challenges to discriminate 

against potential jurors on the basis of religious principles, race, color, ancestry, national origin, 

or sex. 103 N.J. at 524. We reasoned that “[the] right to a trial by an impartial jury, in our 

heterogeneous society where a defendant’s ‘peers’ include members of many diverse groups, 

entails the right to trial by a jury drawn from a representative cross-section of the 

community.” Ibid. Adopting the California Supreme Court’s justification for the representative 

cross-section rule, as set forth in People v. Wheeler, we held that the jury system seeks “‘to 

achieve an overall impartiality by allowing the interaction of diverse beliefs and values the jurors 

bring from their group experiences.’” Gilmore, supra, 103 N.J. at 525 (quoting People v. 

Wheeler, 583 P.2d 748, 761 (Cal. 1978), overruled in part by People v. Willis, 43 P.3d 130 (Cal. 

2002)). Furthermore, we recognized that preventing race-based discrimination during the jury 

selection process protects not only the integrity and impartiality of the jury’s deliberation but 

also the right of each citizen to serve on a jury. Ibid. Justice Garibaldi stated, “Article I, 

paragraph 5 implicates not only the defendant’s civil rights but also those of citizens generally –- 

and, historically, one of the rights and obligations of citizenship has been to participate in the 

administration of justice by serving on grand and petit juries.” Ibid. 

In Batson, supra, the Supreme Court did not prescribe a remedy. In fact, it gave state and 

federal courts the discretion to fashion their own remedies: 

In light of the variety of jury selection practices followed in our 
state and federal trial courts, we make no attempt to instruct these 
courts how best to implement our holding today. For the same 
reason, we express no view on whether it is more appropriate in a 
particular case . . . for the trial court to discharge the venire and 
select a new jury from a panel not previously associated with the 
case or to disallow the discriminatory challenges and resume 
selection with the improperly challenged jurors reinstated on the 
venire. 



 

[476 U.S. at 99 n.24, 106 S. Ct. at 1725 n.24, 90 L. Ed 2d. at 90 
n.24. (internal citations omitted).] 

 

State courts have interpreted this in different ways.6 

 

In Gilmore, this Court elected to establish a single, bright-line remedy to redress 

improper exclusion of potential jurors following a Batson challenge. 103 N.J. at 539. Where an 

aggrieved party demonstrates that opposing counsel improperly exercised peremptory 

challenges on constitutionally impermissible grounds of presumed group bias, 

the court must then conclude that the jury as constituted fails to 
comply with the representative cross-section requirement and it 
must dismiss the jurors thus far selected. So too it must quash any 
remaining venire . . . . Upon such dismissal a different venire shall 
be drawn and the jury selection process may begin anew. 

 

[Ibid. (quoting Wheeler, supra, 588 P. 2d at 765).] 

 

Based on our research, it appears that New Jersey is the only jurisdiction that adheres to the 

single remedy of striking the venire and starting anew. 

This remedy is not free from criticism. Other jurisdictions and some commentators have 

observed that the Gilmore remedy tends to reward bad conduct by the offending party and 

contributes to a waste of judicial resources. See, e.g., Jason Mazzone, Batson at Twenty-Five: 

Perspectives on the Landmark, Reflections on its Legacy, 97 Iowa L. Rev. 1613, 1619-20 (2012); 

Emily C. Jeffcott and Mikal C. Watts, What’s Required to Remedy Juror Discrimination? A Brief 

Discussion on Batson and its Available Remedies, 13 Scholar 615, 626 n.56 (2011). Undoubtedly, 

excusing an entire jury panel and starting over with a new panel takes additional time, which 

intrudes on the ability of the trial court and counsel to address other matters. A party’s 

reluctance to lose a satisfactorily composed panel may inhibit an objection to constitutionally 

impermissible conduct by another and permit a tainted panel to decide a case. Two appellate 



decisions suggest that our adherence to a single remedy has made it difficult for trial courts in 

this state to fairly and effectively respond to Batson/Gilmore challenges. 

In State v. Scott, 309 N.J. Super. 140, 148-49 (App. Div.) certif. denied, 154 N.J. 

610 (1998), defense counsel asked the trial judge to compel the State to provide non-race-based 

rationales for the State’s use of peremptory challenges striking four African-American jurors 

from the venire. Defense counsel explained that he did not wish to make a 

formal Gilmore challenge because he did not want to risk losing the already seated jurors, nor 

did he want the remaining venire quashed. Id. at 149. The trial court, however, denied the 

defendant’s request, holding that the court could only compel the State to disclose its reasoning 

for the contended exclusions after a formal Gilmore challenge had been lodged, in which case 

the defendant would be required to suffer the consequence of starting jury selection anew if the 

State’s reasons were found unsatisfactory. Ibid. On appeal, the Appellate Division recognized 

that other jurisdictions endow judges with more flexibility; however, the panel explained that it 

was limited by this Court’s decision in Gilmore. Id. at 151-52. 

In Scott, the inflexibility of the Gilmore rule ultimately permitted the taint of 

discrimination to permeate the jury. Because the complaining party, the defendant, did not want 

to lose the jurors he had already chosen to try the case, he could do nothing despite disputing 

the state’s discriminatory use of peremptory challenges. As discussed by the Attorney General in 

this case, another remedy, such as reseating those found to have been improperly struck, would 

have both vindicated the rights of the potential juror and would have furthered defendant’s right 

to be tried by a fair and impartial jury free of discriminatory taint. 

In State v. Chevalier, 340 N.J. Super. 339, 345 (App. Div.), certif. denied, 170 N.J. 386 (2001), 

the trial court found that defense counsel had improperly excluded jurors on the basis of their 

gender. At the defendant’s second trial, following a mistrial in which the defendant had 

improperly used peremptory challenges, the judge found that once again defense counsel 

impermissibly excluded three jurors on the basis of gender. Ibid. Although the trial court 

acknowledged the single remedy available as set forth in Gilmore –- starting the jury selection 

anew with a different venire –- the judge declined to take that course. Ibid. Instead, he reseated 



the three impermissibly excluded jurors. Ibid. The judge explained that he imposed that remedy 

due to various time constraints and provided an instruction to the jurors to disregard the fact 

that he had reseated the three jurors when deciding the outcome of the case. Ibid. Subsequently, 

the empanelled jury convicted the defendant. Id. at 346. The Appellate Division reversed, 

finding that, as in Scott, despite the fact that the majority of other jurisdictions grant trial courts 

discretion to impose remedies short of starting jury selection anew, the court was bound by this 

Court’s holding in Gilmore. Id. at 353. 

Chevalier, like Scott and this case, demonstrates that reseating improperly stricken 

jurors may, in certain circumstances, better address concerns of fairness and judicial economy. 

Dismissing the entire venire and resuming jury selection with an entirely new venire may, in 

some instances, neither vindicate the rights of the wrongfully excluded jurors nor achieve a fair 

result. Instead, this may actually encourage discriminatory behavior and do nothing to deter 

future abuses. 

Over time, various remedies have been identified and utilized by courts in other jurisdictions. 

In South Carolina, a trial judge must first strike the venire and commence jury selection with a 

new panel. State v. Jones, 358 S.E.2d 701, 704 n.3 (S.C. 1987), overruled in part by State v. 

Adams, 470 S.E.2d 366 (S.C. 1996) (modifying third step of Batson methodology to determine 

whether party has exercised peremptory challenges in constitutionally impermissible manner in 

accordance with Purkett v. Elem, 514 U.S. 765, 115 S. Ct. 1769, 131 L. Ed.2d 834 (1995)). If a 

party continues to improperly exercise peremptory challenges, the trial court may reseat the 

improperly excluded jurors if the circumstances of the case warrant this remedy. State v. 

Franklin, 456 S.E.2d 357, 360 (S.C.), cert. denied, 516 U.S. 856, 116 S. Ct. 160, 133 L. Ed.2d 

103(1995). 

Trial judges in New York and Pennsylvania may give additional peremptory challenges to 

the party against whom the peremptory challenges have been misused. People v. Perez, 829 

N.Y.S.2d 61, 64 (App. Div. 2007); People v. Chin, 771 N.Y.S.2d 158, 159 (App. Div.), appeal 

denied, 778 N.Y.S.2d 780 (2004); Commonwealth v. Hill, 727 A.2d 578 (Pa. Super. Ct.), appeal 

denied, 747 A.2d 898 (1999). This remedy is appropriate if the wrongly removed juror has been 



excused and cannot be reseated. A trial court may also order forfeiture of peremptory challenges 

in addition to reseating the wrongfully excused juror. People v. Luciano, 890 N.E.2d 214, 216-19 

(N.Y. 2008). In Massachusetts, a trial judge may simply overrule the constitutionally 

impermissible challenge. Commonwealth v. Fruchtman, 633 N.E.2d 369, 371 (Mass.), cert. 

denied, 513 U.S. 951, 115 S. Ct. 366, 130 L. Ed.2d 319 (1994). Sanctions, such as a monetary fine, 

have been imposed for repeated violations. Willis, supra, 43 P. 3d at 137. Declaration of a 

mistrial may be an appropriate remedy when the Batson violation is established on a post-trial 

motion. Minniefield v. State, 539 N.E.2d 464, 466 (Ind. 1989). On the other hand, neither 

dismissing the criminal charges, cf.Commonwealth v. Burke, 781 A.2d 1136, 1144 (Pa. 2001) 

(“dismissal of charges is an extreme sanction that should be imposed sparingly or only in cases 

of blatant prosecutorial misconduct”), nor permitting a white juror to be struck as a remedy to 

the improper discharge of five black jurors, State v. Hampton, 163 S.W.3d 903, 904 (Mo. 2005), 

were permitted as appropriate remedies. In addition, giving the improperly excluded juror the 

choice of serving on the jury or being excused is not an acceptable remedy. Woodson v. Porter 

Brown Limestone Co., 916 S.W.2d 896, 905-06 (Tenn. 1996). 

The 2008 New York Court of Appeals decision in People v. Luciano is particularly 

instructive on the principles that should inform the application of an alternate remedy. 

In Luciano, supra, the court held it was appropriate to allow trial judges to seat improperly 

stricken jurors and force offending parties to forfeit their improperly executed peremptory 

challenges. 890 N.E. 2d at 217. In doing so, the court considered the harm to the rights of jurors 

by unconstitutional exclusions and the harm to society “by impairing the integrity of the 

criminal justice process.” Id. at 218. The court determined that forfeiture furthers the prevention 

of such harms through deterrence and reasoned that disallowing forfeiture of challenges puts 

the offending party in the same position as before the Batson violation. Ibid. Furthermore, the 

court held that “[f]orfeiture promotes the spirit of Batson, signaling to litigants –- and to the 

jury –- that discrimination will not be tolerated.” Id. at 219. 

Several federal appellate courts have similarly granted trial judges more flexibility in 

fashioning remedies to Batson challenges or recognized the discretion afforded by state courts to 



trial judges fashioning an appropriate remedy. See Rice v. White, 660 F.3d 242, 258 (6th Cir. 

2011) (recognizing judicial discretion, but disapproving subsequent selection of African-

American juror to cure taint caused by prior purposeful discrimination), cert. denied, 

___ U.S. ___, 132 S. Ct. 2751, 183 L. Ed.2d 630 (2012); United States v. Walker, 490 F.3d 1282, 

1294-95, 1295 n.14 (11th Cir. 2007) (approving reinstatement of four improperly struck jurors 

and declining to award additional peremptory challenges to replace “lost” challenges), cert. 

denied, 552 U.S. 1257, 128 S. Ct. 1649, 170 L. Ed.2d 354 (2008); United States v. Ramirez-

Martinez, 273 F.3d 903, 910 (9th Cir. 2001) (approving reseating improperly excused jurors and 

returning peremptory strikes to offending party, finding remedy appropriate to redress nature 

and scope of constitutional violation), cert. denied, 537 U.S. 930, 123 S. Ct. 330, 154 L. Ed.2d 

226 (2002), overruled in part by United States v. Lopez, 484 F.3d 1186 (9th Cir. 2007). 

These alternate remedies are not beyond criticism. There is always the possibility that a juror 

who is reseated after being wrongfully excluded may harbor bias against the offending 

party. See, e.g., McCollum, supra, 433 S.E. 2d at 159 (finding it would be “extremely difficult” to 

ask improperly excluded jurors to return to jury and render impartial verdict without prejudice). 

Other selected jurors may be aware of the constitutionally impermissible challenges of one party 

and develop a bias towards the offending party. A vigilant trial judge may obviate or minimize 

any possibility of taint by conducting objections to a peremptory challenge at sidebar. 

In each situation in which a trial judge is permitted to choose among several remedies to 

redress the use of peremptory challenges in a constitutionally impermissible manner, the judge 

must fashion a remedy that best suits the individual case. In every situation, the selected remedy 

must assure a jury free from the taint of discrimination and a trial that is fair to all parties. 

V. 

Both parties and the Attorney General urge the Court to re-examine the use of the single, 

bright-line remedy announced in Gilmore. Each refers to the passage of time, the decision by the 

Supreme Court of California to modify People v. Wheeler, and the actions of many other state 

and federal courts to identify alternate remedies and leave the choice of a remedy to the 



discretion of the trial judge. The relief requested, however, requires this Court to alter binding 

precedent. 

We must acknowledge that Wheeler, supra, 585 P.2d 748, the opinion that 

informed Gilmore, has been modified by Willis, supra, 43 P.3d 130. In Willis, the California 

Supreme Court confronted facts similar to this case. There, a trial judge determined that the 

defendant had systematically used peremptory challenges to exclude a specific class, namely 

white males, from the jury. Id. at 133. As in this case, with the State’s consent, the judge did not 

dismiss the entire venire. Id. at 133, 137. Rather, the judge kept the seated jurors and imposed a 

monetary sanction, which was lifted after trial, on defense counsel. Id. at 133. The California 

Supreme Court distinguished Wheeler, stating that Wheeler did not involve a situation where 

the improper group bias was exhibited by the same party seeking dismissal and that it left open 

the question of possible alternative remedies. Id. at 138. The court overruled Wheeler to the 

extent it seemingly permitted a single remedy and upheld the remedy fashioned by the trial 

judge. Id. at 137-39. Justice Chin, writing for a unanimous court, justified granting judges more 

discretion to remedy Batson violations and noted several permissible remedies: 

As the present case demonstrates, situations can arise in which 
the remedy of mistrial and dismissal of the venire accomplish 
nothing more than to reward improper voir dire challenges and 
postpone trial. Under such circumstances and with the assent of 
the complaining party, the trial court should have the discretion to 
issue appropriate orders short of outright dismissal of the 
remaining jury, including assessment of sanctions against counsel 
whose challenges exhibit group bias and reseating any improperly 
discharged jurors if they are available to serve. In the event 
improperly challenged jurors have been discharged, some cases 
have suggested that the court might allow the innocent party 
additional peremptory challenges. 

 

[Id. at 137.] 

 

The Willis court emphasized that resort to an alternate remedy must be preceded by a 

waiver by the complaining party of “the usual remedy of outright dismissal of the remaining 

venire.” Id. at 138. In addition, the Willis court identified entertaining all challenges, for cause 



or peremptory, at sidebar as a means of preventing or minimizing taint of the venire. Id. at 137-

38. Post-Willis, judges in California have been allowed to choose between dismissing the entire 

venire and reseating the improperly discharged juror in certain situations. See People v. 

Mata, 302 P.3d 1039, 1040 (Cal. 2013); People v. Overby, 22 Cal. Rptr.3d 233, 236-37 (Cal. Ct. 

App. 2004). 

We also acknowledge the discretion afforded to trial judges in most jurisdictions to 

redress exclusion of potential jurors through the constitutionally impermissible use of 

peremptory challenges. Virtually all states have granted trial judges discretion to design 

remedies for Batson violations, even if the choice of remedies is limited to striking the venire 

and resuming jury selection with a new venire or reseating an improperly stricken juror. 

Many states have also granted trial courts considerably more leeway than the two 

remedies identified in Batson to fashion remedies to those challenges. See, e.g., Haschke v. 

Uniflow Mfg. Co., 645 N.E.2d 392, 396 (Ill. App. Ct. 1994) (vesting trial court with discretion to 

fashion appropriate remedy, including mistrial); Fruchtman, supra, 633 N.E. 2d at 373 

(permitting judge to overrule constitutionally impermissible challenge rather than strike venire 

and recommence jury selection); State v. Holloway, 719 N.E.2d 70, 74 (Ohio Ct. App. 1998) 

(suggesting allocation of additional peremptory challenge to party is permissible but only if 

court finds other party used challenges in constitutionally impermissible manner), appeal 

denied, 704 N.E.2d 579 (Ohio 1999); see also State v. Mooney, 105 P.3d 149, 152-53 (Alaska Ct. 

App. 2005) (emphasizing need to challenge improper peremptory challenges to preserve ability 

to fashion an appropriate remedy); State v. Morales, 804 A.2d 902, 920 n.27 (Conn. App. Ct.) 

(declaring state law does not mandate that court must begin jury selection process anew 

when Batson challenge is sustained), appeal denied, 810 A.2d 270 (Conn. 2002); Epps v. United 

States, 683 A.2d 749, 754-55 (D.C. 1996) (observing trial judge in unique position to determine 

credibility of explanations for challenges and this finding is one that appellate court cannot 

make); Holmes v. State, 543 S.E.2d 688, 690-91 (Ga. 2001) (recognizing constitutional and 

statutory authority of trial court to reinstate one juror and remove another); Foster v. State, 111 

P.3d 1083, 1088-89 (Nev. 2005) (acknowledging that majority of courts have delegated 



determination of appropriate remedy for Batson violation to discretion of trial 

judge); Woodson, supra, 916 S.W. 2d at 906-07 (recognizing trial court may decide what remedy 

to apply depending on circumstances of case); Peetz v. State, 180 S.W.3d 755, 759-61 (Tex. App. 

2005) (noting trial court may fashion an appropriate remedy according to its discretion); State 

v. Velez, 140 P.3d 1219, 1233 (Utah 2006) (noting trial court can fashion remedy if violation did 

occur); State v. Walker, 453 N.W.2d 127, 134-35 n.12 (Wis.) (declaring trial court should 

consider factors in selecting whether proper remedy is to either discharge venire and select new 

jury or reinstate juror), cert. denied, 498 U.S. 962, 111 S. Ct. 397, 112 L. Ed.2d 

406 (1990), abrogated in part by State v. Felix, 811 N.W.2d 775 (Wis. 2012). 

As with all discretionary decisions, this authority is not unbounded. In Jones v. State, the 

Maryland Supreme Court held that judges have discretion to adopt a remedy but in doing so 

should consider several factors in fashioning an appropriate remedy, reasoning that: 

Among the circumstances relevant to determining what remedy 
is appropriate is the fact that “a criminal defendant [has] the 
constitutional right to have a jury whose members are selected 
pursuant to nondiscriminatory criteria . . . ‘and an individual juror 
has the right not to be excluded from a jury on account of 
race.’” Ellerbee[ v. State], 450 S.E 2d [443,] at 448 [(Ga. Ct. App. 
1994)] (quoting Lewis v. State, [] 424 S.E.2d 626, 628 ([Ga.] 
1993)). This need to consider conflicting constitutional rights, as, 
for example the equal protection rights of the defendant and the 
excluded juror, Batson, [supra,] 476 U.S. at 86-87, 106 S. Ct. at 
1718, 90 L. Ed. 2d at 81, militates in favor of permitting the trial 
court to tailor the remedy so as to protect the rights of all the 
parties concerned. 

 

[ 683 A.2d 520, 529 (Md. 1996).] 

 

Among the remedies identified in Jones to address constitutionally impermissible use of 

peremptory challenges are reseating an improperly stricken juror and/or disallowing an 

unconstitutional challenge, or striking the entire venire and resuming jury selection with a new 

panel. Id. at 528. 



We must also recognize that the single, bright-line remedy set forth in Gilmore does not 

necessarily deter unconstitutional behavior. Batson’s purpose was to eliminate discrimination 

from the jury selection process. See Luciano, supra, 890 N.E. 2d at 218. As illustrated 

in Chevalier, supra, constitutionally impermissible challenges may persist with a new panel or in 

successive trials. 340 N.J. Super. at 345. Further, by starting the jury selection process anew, the 

offending party is generally placed in the same position as if there had been 

no Batson/Gilmore violation. Ibid. In fact, Gilmore’s remedy may place an offending party in a 

better situation than before he improperly exercised his peremptory challenges, effectively 

rewarding unconstitutional behavior. Moreover, mandating that trial judges quash the entire 

venire and start jury selection anew every time a party violates Batson/Gilmore places an 

unreasonable burden upon the judicial system and can easily waste judicial resources. 

A confluence of factors counsels departure at this time from the single, bright-line 

remedy imposed by Gilmore. Those factors include modification of the California decision that 

informed our holding in Gilmore, and the approach adopted by most jurisdictions. Virtually all 

other jurisdictions allow trial judges broader discretion in fashioning remedies 

for Batson violations than permitted in New Jersey. In addition, the Gilmore single remedy has 

impeded New Jersey’s courts from responding fairly and effectively to Batson challenges. 

Permitting additional remedies to address Batson/Gilmore violations will permit the 

judicial system to respond more effectively to the concerns implicated by discriminatory use of 

peremptory challenges –- including making the prejudiced juror whole, removing the taint of 

bias from the jury pool, avoiding animus against the offending party, maintaining public 

confidence in the justice system, deterring future impermissible conduct, and preserving judicial 

resources. 

Among the remedies that a trial court may employ is reseating the juror(s) with the 

consent of the aggrieved party and forfeiture by the offending party of their improper 

peremptory challenge(s). Luciano, supra, 890 N.E. 2d at 215; see also Willis, supra, 43 P. 3d at 

137; State v. Nelson, 85 So.3d 21, 36 (La. 2012). That remedy addresses the damage caused 

by Batson/Gilmore violations in ways that the single, bright-line Gilmore remedy often does not. 



It vindicates the rights of the juror as a victim of the unconstitutional conduct. Also, reseating 

jurors and forcing offending parties to forfeit their peremptory challenge(s) sends an important 

message to the public that our judicial system will not allow discriminatory conduct in the 

courtroom. Forfeiture should deter the unconstitutional behavior condemned 

in Batson and Gilmore. 

Several factors, however, should be considered before implementing the remedy of 

reseating wrongfully challenged jurors because reseating a juror presents a unique set of 

challenges. First, before reseating an improperly excused juror, the trial court should ensure 

that the juror is available for reseating. For example, in most instances, neither the court nor the 

aggrieved party nor the excluded juror will recognize discrimination against the first aggrieved 

juror because it is almost impossible to make a prima facie case of discrimination after just one 

use of a peremptory challenge to strike a prospective juror. In that case, the juror may be sent 

home or exposed to media influences, making it impracticable to reseat him or her. Second, if 

the juror is available to be reseated, the court should consult with counsel to determine whether 

any inquiry of the juror is appropriate and, if so, the nature of the inquiry. The judge must 

ensure that the reseated juror will be able to participate fairly and impartially in the trial. The 

judge must also consider whether a cautionary instruction should be given to the reseated juror 

and the panel as a whole concerning the need not to hold any animus against the party that 

unsuccessfully attempted to excuse that juror or the party that resisted that effort. Once again, 

any instruction must be preceded by consultation with counsel. 

Another remedy within the discretion of the trial court is to alter the procedure for 

exercising challenges so that the challenges occur outside of the jurors’ presence at the first 

suggestion of improper use of peremptory challenges. Such a modification to the jury selection 

process would avoid prejudicing parties making unsuccessful challenges in open court without 

imposing an undue burden by requiring that all challenges occur at sidebar. Furthermore, that 

alteration would limit the extent to which the public confidence in the justice system is 

undermined by Batson/Gilmore violations because wrongfully excused jurors would not be 

aware of the grounds upon which they were removed. 



Awarding additional peremptory challenges to the aggrieved party upon a finding of 

improper use of peremptory challenges, particularly when wrongfully dismissed jurors are no 

longer available, would similarly alleviate the concerns discussed in Batson. Although awarding 

more peremptory challenges would not vindicate the rights of the wrongfully excluded jurors, 

the availability of such an option to trial courts would certainly disincentivize counsel’s 

improper use of peremptory challenges. 

Finally, the remedy mandated by Gilmore, in which a trial judge may, in his or her 

discretion, dismiss the empaneled jury and begin the process anew upon a determination that 

counsel has improperly excluded jurors, remains available.7 

The remedy or remedies selected to redress a Batson/Gilmore violation must never be 

informed solely by the desire to expedite a trial. Rather, every decision to invoke a remedy other 

than the single Gilmoreremedy and the remedy actually selected must assure a fair trial to all 

and elimination of the taint of discrimination. 

VI. 

The Court concludes that the various circumstances identified and discussed in this 

opinion warrant modification of the single, bright-line remedy set forth in Gilmore. As 

evidenced by the Appellate Division panels’ respective struggles in Scott and Chevalier, the 

bright-line remedy has proven ineffective to fully and fairly respond to the wrong. Additionally, 

the California Supreme Court’s departure from the single remedy announced in Wheeler further 

supports the proposition that a broader approach is necessary. Most importantly, the bright-line 

remedy does not necessarily deter the unconstitutional behavior condemned 

in Batsonand Gilmore. 

Accordingly, we modify Gilmore to the extent it imposed a single remedy to respond to 

the constitutionally impermissible uses of peremptory challenges by any party, and hereby 

permit trial judges to choose from a broader set of remedies to 

address Batson/Gilmore violations on a case-by-case basis. Those remedies include dismissing 

the empaneled jury member(s) and the venire and beginning jury selection anew; reseating the 



wrongfully excused juror(s); reseating the wrongfully excused juror(s) and ordering forfeiture by 

the offending party of his or her improperly exercised peremptory challenge(s); permitting trial 

courts to require challenges to prospective jurors outside the presence of the jury; granting 

additional peremptory challenges to the aggrieved party, particularly when wrongfully dismissed 

jurors are no longer available; or a combination of these remedies as the individual case 

requires. 

 

 

VII. 

In this case, the Appellate Division found the trial court erred by finding a prima facie 

case of discrimination against white jurors. The panel noted that the prosecutor obliquely raised 

his objection to defendant’s conduct and never unequivocally asked the trial judge to invoke 

the Gilmore remedy. In addition, the Appellate Division correctly held that the trial judge did 

not follow the three-part Osorio test before finding a prima facie case of discrimination against 

white jurors by defendant. For those reasons alone, we affirm the Appellate Division judgment 

reversing the judgment of conviction and remanding the matter for a new trial. We further hold 

that the remedy chosen by the trial judge, although utilizing one of the permissible remedies 

identified in this opinion, was contrary to the governing law at the time of trial, and the trial 

judge failed to explain why the remedy would redress the impermissible challenge. Under these 

circumstances, defendant is entitled to a new trial. 

VIII. 

The judgment of the Appellate Division is affirmed as modified, and the matter is remanded 

for a new trial. 

CHIEF JUSTICE RABNER; JUSTICES LaVECCHIA, ALBIN, and PATTERSON; and JUDGE 
RODRÍGUEZ (temporarily assigned) join in JUDGE CUFF’s opinion. 
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1 The State later amended the indictment to conspiracy to commit 
murder. 

2 N.J.S.A. 2C:43-7.2. 

3 State v. Osorio, 199 N.J. 486 (2009). 

4 The issue before this Court concerns the remedy 
for Batson/Gilmore violations, not the three-step analysis to identify 
whether a violation occurred.Osorio, supra, 199 N.J. at 492-93. 

5 Article I, paragraph 5 provides that “[n]o person shall be denied 
the enjoyment of any civil . . . right, nor be discriminated against 
in the exercise of any civil . . . right, . . . because of religious 
principles, race, color, ancestry or national origin.” N.J. 
Const. art. I, ¶ 5. Paragraph 9 asserts that “[t]he right to trial by 
jury shall remain inviolate . . .” N.J. Const. art. I, ¶ 9. Finally, 
paragraph 10 provides that “[i]n all criminal prosecutions the accused 
shall have the right to a speedy and public trial by an impartial 
jury.” N.J. Const. art. I, ¶ 10. 



6 Some state courts have read this language to permit only the two identified remedies and 
permit the trial judge to choose between the two remedies. See, e.g., Coleman v. Hogan, 486 
S.E.2d 548, 549-50 (Va. 1997) (holding either remedy is appropriate depending on 
circumstances of each case); Ezell v. State, 909 P.2d 68, 72 (Okla. Crim. App. 1995) (same). 
Some state courts permit only one of the remedies identified in Batson. See, e.g., State v. 
McCollum, 433 S.E.2d 144, 159 (N.C. 1993) (holding venire is discharged and jury selection 
resumes with new panel when there is Batson violation), cert. denied, 512 U.S. 1254, 114 S. Ct. 
2784, 129 L. Ed.2d 895 (1994); State v. Grim, 854 S.W.2d 403, 416 (Mo.) (directing improperly 
stricken juror should be reseated), cert. denied, 510 U.S. 997, 114 S. Ct. 562, 126 L. Ed.2d 
462 (1993). 

The remedy has been addressed by statute in Texas and court rule in Minnesota. In 
Texas, the entire venire must be discharged whenever the trial court finds that the prosecutor 
improperly challenged jurors on the basis of race. Tex. Code Crim. Proc. art. 35.261(b) (2013). 
The Minnesota Supreme Court adopted a rule that permits the trial judge to reseat the 
impermissibly challenged juror or to dismiss the venire and resume with a new venire “based 
upon its determination of what the interests of justice and a fair trial to all parties in the case 
require.” Minn. R. Crim. P. 26.02, subd. (7)(4) (2013). 

 

7 Imposition of only a monetary sanction against the attorney for the 
offending party does nothing to address the constitutionally 
impermissible conduct. In rare circumstances it may be a suitable 
supplemental remedy to address egregious conduct and serve as a 
disincentive to future improper behavior. See also R.1:10-1. The 
decision to invoke this supplemental remedy rests in the discretion of 
the trial judge. 
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The opinion of the court was delivered by 

SABATINO, P.J.A.D. 

We address in this appeal the propriety of questioning an expert witness at a civil trial, either on direct or 

cross-examination, about whether that testifying expert's findings are consistent with those of a non-



testifying expert who issued a report in the course of an injured plaintiff's medical treatment. We also 

consider the propriety of counsel referring to the non-testifying expert's findings in closing argument. 

Although the general legal principles on point have been discussed in prior cases, and the pertinent rules of 

evidence have been in force for decades, there appears to be some confusion and uneven customs in 

applying those principles and rules in everyday civil trial practice. Hence, we use this occasion to clarify 

whether questions may be posed about the "consistency" or "inconsistency" of a testifying expert's opinions 

with a non-testifying expert's views, and whether arguments about such consistency or inconsistency may 

be advocated in closing argument to a jury. 

We hold that a civil trial attorney may not pose such consistency/inconsistency questions to a testifying 

expert, where the manifest purpose of those questions is to have the jury consider for their truth the absent 

expert's hearsay opinions about complex and disputed matters. Even where the questioner's claimed purpose 

is solely restricted to impeaching the credibility of an adversary's testifying expert, 

[111 A.3d 127] 

spotlighting that opposing expert's disregard or rejection of the non-testifying expert's complex and 

disputed opinions, we hold that such questioning ordinarily should be disallowed under N.J.R.E. 403. 

Lastly, we hold that the closing arguments of counsel should adhere to these restrictions, so as to prevent 

the jury from speculating about or misusing an absent expert's complex and disputed findings. 

Because the trial court correctly applied these principles here in ruling on objections at trial, we affirm. 

I.  

The circumstances presented in this case are quite common. In essence, we have before us a classic dispute 

in an automobile accident case over whether the plaintiff sustained a permanent injury to his spine and 

thereby is entitled to pain and suffering damages under the lawsuit limitation provision (also known as the 

"verbal threshold") in the Automobile Insurance Cost Reduction Act ("AICRA"), N.J.S.A. 39:6A-1.1 to -

35. 

AICRA is a cost-containment measure that allows insured drivers to pay lower premiums in exchange for 

a limitation on their right to sue for noneconomic damages. See DiProspero v. Penn, 183 N.J. 477, 480-

81, 874 A.2d 1039 (2005). One of the recurring issues in automobile negligence cases involving plaintiffs 

who are subject to the AICRA verbal threshold is whether there is objective and persuasive proof that they 

suffered in a motor vehicle accident "a permanent injury within a reasonable degree of medical 

probability." N.J.S.A. 39:6A-8(a); see also DiProspero, supra, 183 N.J. at 481, 874 A.2d 1039.2 In many 



instances, such as this case, the key issue at trial is whether such a permanent injury caused by the accident 

has been established, with both sides presenting competing expert testimony on that question. 

The record here shows that plaintiff was operating his car on July 2, 2010 on the Atlantic City Expressway. 

He stopped his car at a toll booth behind defendant's vehicle. Defendant's car then suddenly went in reverse 

and backed into plaintiff's car. Defendant ultimately pled guilty to improper backing up, in violation 

of N.J.S.A. 39:4-127, in municipal court. 

Plaintiff went to a local emergency room after the accident, complaining of lower back pain. He then 

underwent treatment with an orthopedic physician for the lumbar pain. The treating physician ordered a CT 

scan of the lumbar spine, which was conducted on July 21, 2010, less than three weeks after the accident. 

The CT scan was interpreted by Dr. Amerigo Falciani, a radiologist. In his written one-page report, Dr. 

Falciani determined, among other findings, that the CT scan showed a "small diffuse [disc] bulge at the L4-

L5 level."3 

Plaintiff's back pain persisted, and he was evaluated by Dr. Stephen J. Zabinski, a Board-certified 

orthopedic surgeon, in December 2012. Among other things, Dr. Zabinski personally examined the CT scan 

that had been conducted in July 2010. Based on Dr. Zabinski's review of the CT scan, he likewise concluded 

that the CT scan showed disc bulging at the L4-L5 level. Dr. Zabinski concluded that the 

[111 A.3d 128] 

lumbar disc bulge was traumatically caused by the July 2010 car accident, and that it was a permanent 

injury not likely to heal or to function normally in the future, despite the passage of time and continued 

treatment. 

Plaintiff filed a lawsuit against defendant, alleging that she had negligently caused the accident and that the 

accident had caused him to sustain permanent injuries. Defendant did not contest liability for the accident, 

but she did dispute whether plaintiff had sustained a permanent injury that would enable him to vault the 

verbal threshold. 

At the request of the defense, a Board-certified orthopedic surgeon, Dr. John A. Cristini, examined plaintiff 

in September 2012. Dr. Cristini specifically noted Dr. Falciani's finding of disc bulge within his first pretrial 

expert report, which contained this passage: 

The CT of the lumbar spine reported by Dr. Falciani revealed a small diffuse broad based bulge at L4-5 

and disc space narrowing at L1-2. 



Dr. Cristini thereafter was provided with a CD containing the CT scan itself, and he personally inspected 

it. In a supplemental expert report he issued in July 2013, Dr. Cristini stated: 

As part of [the treating orthopedist's] evaluation, CT scans were obtained. These were carried out at 

Atlantic Medical Imaging and were available to me at this time on CD format. The CT of the lumbar 

spine dated 7/21/10 was reviewed. No evidence of disc or bone pathology was noted, specifically no disc 

herniation at any level was evident. No spondylosis or spondylolisthesis was noted.[(Emphasis added).] 

Although he found no "herniation" at L4-L5 from his review of the CT scan, Dr. Cristini did not specifically 

comment in his supplemental report as to whether he agreed or disagreed with Dr. Falciani's finding of a 

"bulge," which he had referred to in his first report.4 

The matter was tried as a damages-only case before Judge James P. Savio. The critical issue was whether 

plaintiff had established by a preponderance of the evidence a permanent injury that overcame the AICRA 

verbal threshold. Plaintiff relied upon the expert testimony of Dr. Zabinski, and defendant relied on the 

competing expert opinions of Dr. Cristini. Neither side called Dr. Falciani. 

Both plaintiff and defendant testified about the physical impact of the accident. Plaintiff also testified about 

his injuries and his course of treatment. 

Several days before trial, plaintiff's counsel took the videotaped deposition of Dr. Zabinski for use at trial 

in lieu of his live testimony. In that de bene esse deposition, Dr. Zabinski opined, as he had in his expert 

report, that plaintiff had sustained a permanent injury from the accident. 

During a brief portion of Dr. Zabinski's videotaped direct examination, plaintiff's counsel asked him the 

following questions and elicited the following answers: 

Q: And, Doctor, from your own review of the [CT] scan, you saw the bulge at L4-5. Correct?A: Yes.Q: 

Was that consistent with what the radiologist saw in the report?A: Yes.[(Emphasis added).] 

Defense counsel did not object to this line of testimony at the time of the deposition.5 However, in his 

pretrial submission under Rule 4:25-7, defense counsel more broadly urged the trial court to bar plaintiff's 

expert from testifying "as to any opinions of non-testifying doctors." The defense's Rule 4:25-7 submission 

also urged that Dr. Zabinski's videotaped testimony be edited and that the court issue rulings on defense 

objections before trial. Citing case law that restricts the admission of hearsay opinions on disputed complex 

matters, including radiology studies, the defense maintained that since the plaintiff's testifying expert, Dr. 



Zabinski, "reviewed the [CT scan] himself," there was "no need for him to discuss what another doctor 

found." 

The defense presented expert orthopedic testimony at trial from Dr. Cristini. For scheduling reasons, Dr. 

Cristini's testimony was presented out of turn before the videotape of Dr. Zabinski was played during 

plaintiff's direct case. 

Dr. Cristini told the jury that he had personally examined the CT scan. He was more definitive in his 

testimony about the CT scan than he had been in his pretrial reports, referring to a display of the CT scan 

being shown in the courtroom to the jury. Based upon his personal review of the cross-sections of the spine, 

Dr. Cristini testified that there was "no indication in [his] opinion of any disc pathology or disc bulges or 

herniations at that [L4-L5] level." (Emphasis added). 

On direct examination, Dr. Cristini expressly repudiated the contrary opinion of Dr. Zabinski, advising the 

jury that he "disagree[d] with" his testifying counterpart's finding of a disc bulge. Based on this 

determination, along with his physical examination of plaintiff and his "review of the medical records," Dr. 

Cristini concluded that plaintiff had not sustained a permanent orthopedic injury from the accident. Notably, 

Dr. Cristini was not asked about Dr. Falciani's findings during his direct examination. 

On cross-examination, plaintiff's counsel attempted to show that Dr. Cristini's finding of the absence of a 

bulge was inconsistent with the finding of the radiologist, Dr. Falciani. The following exchange occurred: 

[PLAINTIFF'S COUNSEL]: You discussed in your first report that a CT scan was done, correct?[DR. 

CRISTINI]: Yes.Q: And the CT scan was dated July 21st, 2010, correct?A: I believe so.Q: Okay. And in 

the report you also discuss the results of that CT scan, correct?A: The report, that's correct.Q: Okay. And 

what did you learn from that report?[DEFENSE COUNSEL]: Objection.THE COURT: Sustained. The 

report is hearsay. Right. 

At that point, Judge Savio had a sidebar conference with counsel, at which the court considered more fully 

their positions about the propriety of the attempted questioning. The judge reasoned that the questioning of 

Dr. Cristini about the hearsay opinions of the non-testifying radiologist 
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was disallowed by case law and the evidence rules. 

Among other things, Judge Savio characterized the radiologist's interpretation of the CT scan and the 

finding of disc bulge as a "complex medical diagnosis." Given that complexity, the judge ruled that the 



radiologist's finding of a bulge should not be inquired about on cross-examination where, as here, the 

defense expert had not relied on the radiologist's opinion. However, the judge did permit plaintiff's counsel 

to confirm on further cross-examination of Dr. Cristini that he had issued his first expert report without 

personally reviewing the CT scan. 

Judge Savio rejected plaintiff's argument that defense counsel's failure to object to the "consistency" 

testimony elicited from Dr. Zabinski at his videotaped deposition justified plaintiff probing into the 

radiologist's findings on cross-examination of Dr. Cristini. The judge ruled that "if [plaintiff's] purpose is 

to suggest to Dr. Cristini that the radiologist had a conclusion or an opinion or a finding that's different from 

Dr. Cristini, I'm not going to allow that." The judge warned plaintiff's counsel, "You're not going to 

backdoor the radiologist's opinion into this case. He's not here to testify." 

As the cross-examination proceeded and drew further objections because plaintiff's counsel further 

attempted to question Dr. Cristini about the absent radiologist's findings, Judge Savio issued a cautionary 

instruction to the jury. The judge explained that it was not proper for them to consider documents prepared 

by others that were not relied upon by the testifying witness, Dr. Cristini. The judge further explained that 

it could not allow "Dr. Cristini to testify that someone else examined the patient and had this particular 

complex diagnosis. That would be hearsay and that would not be appropriate." 

As noted, plaintiff did not call the radiologist, Dr. Falciani, to testify. He did present the videotape of Dr. 

Zabinski, which included the brief "consistency" question and answer. 

The third time Dr. Falciani's findings came up was during the summation of plaintiff's counsel. In the course 

of his argument to the jury, plaintiff's counsel stated the following, which provoked an objection from 

defense counsel: 

PLAINTIFF'S COUNSEL: [W]hat we have here is a CT scan that ultimately shows at L4-5, that there is a 

bulging disc. You heard Dr. Zabinski testify as far as what is there. You also heard him indicate in his 

testimony that that is consistent with what the radiologist saw.DEFENSE COUNSEL: Objection.THE 

COURT: Sustained. Please disregard whatever con — whatever a radiologist might have determined. 

Ladies and gentlemen, the radiologist did not testify here. We are talking [solely] about the testimony of 

Dr. Zabinski and the testimony of Dr. Cristini.[(Emphasis added).] 

At that point, plaintiff's counsel reminded the court that Dr. Zabinski had testified in the video deposition 

about the consistency of his findings with those of Dr. Falciani, without any objection by defense counsel. 

Judge Savio acknowledged that lack of objection, but nonetheless concluded that "the rule of law" forbids 



plaintiff from making that consistency argument to the jury. The judge then instructed the jurors once again 

that they should "disregard anything about the radiologist's opinion." 

After the jury was sent out to deliberate,6 plaintiff's counsel amplified his legal 
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position opposing the limitation the court had imposed on his summation. He beseeched the court that he 

would have called the radiologist to testify, had he known before trial that he would not be able to argue 

about the inconsistency or consistency of the respective orthopedists' opinions with those of Dr. Falciani. 

Judge Savio reaffirmed his rulings, although he acknowledged that the disallowance of the references to 

Dr. Falciani's findings, if they were overturned on appeal, "could have affected the outcome in this case." 

The jury returned a unanimous verdict, concluding that plaintiff had not proven a permanent injury caused 

by the accident, signifying that he was not eligible to recover noneconomic damages under AICRA. 

This appeal followed, which solely focuses on the trial court's rulings as to the "consistency" and 

"inconsistency" queries and arguments. 

II . 

The Basic Elements of Hearsay.  

The pivotal issues before us arise because the findings of Dr. Falciani, the radiologist who did not testify at 

trial, are hearsay, if offered for their truth. Hearsay consists of three classic elements: (1) a "statement;" (2) 

"other than one made by the declarant while testifying at the [present] trial or hearing;" and (3) offered in 

evidence for its truth, i.e., "to prove the truth of the matter asserted" in the statement. N.J.R.E. 801(c). 

The third element within the hearsay definition encompasses previously-made statements offered for their 

truth,7 as opposed to statements offered for some other purpose that does not hinge upon their truth. As just 

one example, "`[w]here statements are offered, not for the truthfulness of their contents, but only to show 

that they were in fact made and that the listener took certain action as a result thereof, the statements are 

not deemed inadmissible hearsay.'" Carmona v. Resorts Int'l Hotel, Inc., 189 N.J. 354, 376, 915 A.2d 

518 (2007) (quoting Russell v. Rutgers Cmty. Health Plan,280 N.J.Super. 445, 456-57, 655 A.2d 

948 (App.Div), certif. denied, 142 N.J. 452, 663 A.2d 1359 (1995)). 

The long-standing policy disfavoring the admission of hearsay in Anglo-American courts, as codified in 

New Jersey, instructs that "[h]earsay is not admissible except as provided by [the evidence] rules or by 



other law." N.J.R.E. 802 (emphasis added). This general prohibition, subject to various exceptions, reflects 

that hearsay is presumptively deemed to be "untrustworthy and unreliable." See, e.g., One Step Up v. Sam 

Logistic, 419 N.J.Super. 500, 507, 17 A.3d 826(App.Div.2011) (citation omitted). "The hearsay prohibition 

`ensure[s] the accuracy of the factfinding process by excluding untrustworthy statements, such as those 

made without the solemnity of the oath, and not subject to cross-examination... or the jury's critical 

observation of the declarant's demeanor and tone.'" Neno v. Clinton, 167 N.J. 573, 579, 772 A.2d 899 
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(2001) (quoting State v. Engel, 99 N.J. 453, 465, 493 A.2d 1217 (1985)). 

The risks of admitting hearsay indiscriminately are well known. "[S]tatements made out-of-court, not under 

oath, or not subject to cross-examination may suffer infirmities of perception, memory, and narration if 

admitted." Id. at 579-80, 772 A.2d 899 (citing McCormick on Evidence § 245 (5th ed.1999)). In addition, 

there can be an aspect of unfairness, even in civil cases,8 in the substantive admission of hearsay statements 

by an absent declarant, without affording the opposing party a chance to cross-examine that person before 

the fact-finder. See, e.g., Alves v. Rosenberg, 400 N.J.Super. 553, 563-65, 948 A.2d 701 (App.Div.2008) 

(reversing a jury verdict and remanding for a new trial where the judge had unfairly allowed the wholesale 

admission of numerous hearsay statements, thereby depriving the appellant of "the opportunity for full and 

effective cross-examination at trial"). 

Without question, Dr. Falciani's radiology report contains "statements." Those statements indisputably were 

made at a previous time, rather than "while [Dr. Falciani was] testifying at the trial." N.J.R.E. 801(c). Hence, 

the first two elements of hearsay are manifestly present. The third element — the substantive use of those 

statements for their truth — we consider more closely, infra, when we respectively discuss the references 

to Dr. Falciani's findings during plaintiff's counsel's direct examination of Dr. Zabinski and his attempted 

cross-examination of Dr. Cristini. 

Accepting, for the moment, the premise that Dr. Falciani's findings are hearsay without yet discussing the 

third definitional element, we turn to whether those findings satisfy an exception to the hearsay rule. Since 

the findings are contained in a written report, it is useful to the analysis to consider whether the report itself 

would meet a hearsay exception, even though neither party attempted to move the report into evidence. 

The Business Records Exception (N.J.R.E. 803(c)(6))  

The most fitting potential exception here is the business record provision, N.J.R.E. 803(c)(6), which permits 

the admission of: 



[a] statement contained in a writing or other record of acts, events, conditions, and, subject to Rule 808, 

opinions or diagnoses, made at or near the time of observation by a person with actual knowledge or from 

information supplied by such a person, if the writing or other record was made in the regular course of 

business and it was the regular practice of that business to make it, unless the sources of information or 

the method, purpose or circumstances of preparation indicate that it is not trustworthy.[(Emphasis 

added).] 

Here, it is readily evident that Dr. Falciani's report interpreting plaintiff's CT scan was generated in the 

regular course of professional medical practice, in connection with plaintiff's treatment and diagnosis. The 

report was contemporaneous with the radiologist's review of the CT scan. There is nothing irregular about 

the report, at least on its face. Indeed, it appears in all respects to be a routine medical document. There is 

no indication 
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that Dr. Falciani prepared the report for the purposes of litigation. 

The Complex/Disputed Expert Opinion Restriction 

(N.J.R.E. 808) 

The analysis does not stop there, however. Even if the other elements of the business record exception are 

fulfilled, opinions set forth within a radiologist's report may be inadmissible under N.J.R.E. 808, which is 

cross-referenced within N.J.R.E. 803(c)(6).9 N.J.R.E. 808 limits the presentation of hearsay expert opinions 

to a factfinder. Specifically, N.J.R.E.808 directs as follows: 

Expert opinion which is included in an admissible hearsay statement shall be excluded if the declarant has 

not been produced as a witness unless the trial judge finds that the circumstances involved in rendering 

the opinion, including the motive, duty, and interest of the declarant, whether litigation was contemplated 

by the declarant, the complexity of the subject matter, and the likelihood of accuracy of the opinion, tend 

to establish its trustworthiness.[(Emphasis added).] 

The import of N.J.R.E. 808, a provision that has no analogue in the federal rules, is that some expert 

opinions contained in business records or other sources are admissible, but others are not. As 

the Rule instructs, the non-testifying expert's opinions must be excluded, unless the trial judge finds that the 

"circumstances involved in rendering the opinion ... tend to establish its trustworthiness." Ibid. The judge 

must consider the non-testifying expert's motive, duty, and interest in issuing the opinion. Ibid. The judge 

also must consider whether the expert declarant had litigation in mind at the time. Ibid. In addition, the 



judge must evaluate the "complexity" of the subject matter involved, and the likelihood10 that the opinion is 

"accurate," ibid., including that the opinion has been generated through an appropriate scientific or 

technical methodology. See, e.g., Kemp v. State, 174 N.J. 412, 430, 809 A.2d 77 (2002) (applying the three-

part expert admissibility test of State v. Kelly11); see also Hisenaj v. Kuehner, 194 N.J. 6, 16-17, 942 A.2d 

769 (2008) (reaffirming and applying the Kelly test in a civil context). 

Rule 808 codifies limiting concepts articulated by the Supreme Court in an earlier criminal case, State v. 

Matulewicz, 101 N.J. 27, 30, 499 A.2d 1363 (1985) (establishing criteria to admit a non-testifying 
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expert's laboratory findings in narcotics prosecutions,12 noting that the inclusion of those findings within a 

business record does not automatically assure their admission at trial). As the Court noted 

in Matulewicz, case law in our State has traditionally admitted "routine" findings of experts contained in 

medical records that satisfy the business record exception, but has excluded "diagnoses of complex 

medical conditions" within those records. Id. at 32 n. 1, 499 A.2d 1363. 

We explained and applied the significant hurdles posed by Rule 808 in Nowacki v. Community Medical 

Center, 279 N.J.Super. 276, 652 A.2d 758 (App.Div.), certif. denied, 141 N.J. 95, 660 A.2d 1194 (1995). 

The plaintiff in that case fell and was injured while climbing onto a table during radiation treatment at a 

hospital. The plaintiff's hospital records included certain entries by non-testifying doctors, stating that the 

fractures she sustained were "pathologic" in nature and therefore not caused by the trauma of the fall. 

Applying the precepts of Rule 808, we concluded that these hearsay entries within the hospital records 

stated "a complex diagnosis involving the critical issue in dispute, as opposed to an uncontested diagnosis 

or insignificant issue." Id. at 284, 652 A.2d 758. 

We rejected the notion in Nowacki that the record entries comprised supporting "facts or data" that could 

be discussed by defendants' testifying experts under N.J.R.E. 703,13 and instead deemed them expert 

"opinions" subject to the strictures of Rule 808. Id. at 285, 652 A.2d 758. Accordingly, we upheld the trial 

judge's decision to disallow references to those hearsay opinions during the trial. Ibid. 

If the requirements of Rule 808 are met, and a testifying expert has reasonably relied upon the non-testifying 

expert's opinions, then the testifying expert may be permitted to refer to that absent expert's opinions in the 

course of explaining his or her own opinions in court. Macaluso v. Pleskin, 329 N.J.Super. 346, 355, 747 

A.2d 830 (App.Div.), certif. denied, 165 N.J. 138, 754 A.2d 1214 (2000); In re Civil Commitment of 

J.M.B., 395 N.J.Super. 69, 93, 928 A.2d 102(App.Div.2007), aff'd, 197 N.J. 563, 964 A.2d 752, cert. 

denied, 558 U.S. 999, 130 S.Ct. 509, 175 L.Ed.2d 361 (2009). However, this pathway should not be used 

as a "subterfuge to allow an expert to bolster the expert testimony by reference to other opinions of experts 



not testifying." Richard J. Biunno, Harvey Weissbard & Alan L. Zegas, Current N.J. Rules of 

Evidence, cmt. 7 on N.J.R.E. 703 (2014). 

"Facts or Data" Relied Upon By A Testifying Expert Under 

N.J.R.E. 703 

Apart from containing opinions that may or may not be excludable at trial under Rule 808 depending upon 

their complexity and trustworthiness, a non-testifying expert's report may also convey facts or data. The 

rules of evidence, specifically Rule 703, permit testifying experts to refer to such facts or data from a 

hearsay or other admissible source, but subject to significant restrictions. 
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As to facts or data, N.J.R.E. 703 provides as follows: 

The facts or data in the particular case upon which an expert bases an opinion or inference may be those 

perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by 

experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not 

be admissible in evidence.[(Emphasis added).] 

In accordance with these terms of Rule 703, and subject to other potential rules of exclusion,14 a testifying 

expert may refer to "facts or data" provided by another source, even though expressed through a hearsay 

statement. See, e.g., State v. Torres, 183 N.J. 554, 576, 874 A.2d 1084 (2005); Riley v. Keenan, 406 

N.J.Super. 281, 295, 967 A.2d 868 (App.Div.), certif. denied, 200 N.J. 207, 976 A.2d 384 (2009). The 

source may be a non-testifying expert who examined a person, place or object, so long as the information 

he or she has conveyed is "of a type reasonably relied upon by other experts in the particular field." See 

N.J.R.E. 703. 

Our Supreme Court has stated that under N.J.R.E. 703, "a testifying physician may apprise the trier of fact 

of the bases for his or her opinion, including the opinions of other experts," but has cautioned that that does 

not "entitle a litigant to introduce an out-of-court expert's report for its `truth,' where it is critical to the 

primary issue in the case and the adversary objects." Agha v. Feiner, 198 N.J. 50, 67, 965 A.2d 141 (2009). 

Although the Court did not cite to N.J.R.E. 808 in Agha, its observations in this regard as to "opinions" are 

consistent with the principles expressed in Rule 808 and related case law, which we have 

discussed, supra, prohibiting the contested admission of complex hearsay opinions from a non-testifying 

expert. 



When facts or data from a hearsay source are referred to in the course of an expert's trial testimony, it is 

vital that the factfinder consider that background information solely for the limited purpose of 

understanding the basis of the testifying expert's opinions. McLean v. Liberty Health Sys., 430 N.J.Super. 

156, 173-74, 62 A.3d 922 (App.Div.2013). The testifying expert must not function as a mere "conduit" for 

the substantive admission of inadmissible hearsay. Agha, supra, 198 N.J. at 63, 965 A.2d 141. 

To summarize, the combined impact of Rules 703 and 808 is to limit the ability of a testifying expert to 

convey to a jury either (1) objective "facts or data" or (2) subjective "opinions" based upon such facts, 

which have been set forth in a hearsay report issued by a non-testifying expert. In either instance, the 

testifying expert may not serve as an improper conduit for substantive declarations (whether they be 

objective or subjective in nature) by a non-testifying expert source. 

Brun, Agha, and Non-Testifying Radiologists  

Two recent precedential cases — one from our court, see Brun v. Cardoso, 390 N.J.Super. 409, 421, 915 

A.2d 1053 (App. Div.2006), and one from the Supreme Court, see Agha, supra, 198 N.J. at 64, 965 A.2d 

141 — have applied those limitations to the specific context of a testifying expert alluding to the hearsay 

findings of a non-testifying radiologist in a verbal threshold case. Mainly applying Rule 808, Brun 
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focused on the "opinion" aspects of an absent radiologist's findings, while Agha focused largely on the 

"facts or data" aspects of the hearsay findings in applying Rule 703. As we will show, the overarching 

principle in both of these cases was the same: to disallow the substantive admission of hearsay assertions 

of a non-testifying radiologist for their truth, at least as to disputed or complex matters.15 

In Brun, supra, we held that a radiologist's hearsay MRI report diagnosing a herniated disc could not be 

"bootstrapped" into evidence through expert testimony from a treating chiropractor over the objection of 

opposing counsel. 390 N.J.Super. at 421, 915 A.2d 1053. The chiropractor lacked the expertise to read the 

MRI films himself, and instead relied on the radiologist's finding. Ibid. The defense disputed the absent 

radiologist's interpretation of the films. Under those circumstances, we held that the complex nature of the 

disputed MRI prohibited an unqualified testifying expert from conveying the absent radiologist's findings 

to the jury. Id. at 421-24, 915 A.2d 1053. In reaching that determination, we applied Nowacki and other 

cases reflecting the principles now codified in Rule 808: 

[W]e agree with the judge that, on objection, interpretation of an MRI may be made only by a physician 

qualified to read such films, and that the MRI report could not be bootstrapped into evidence through [the 

testifying chiropractor's] testimony. Our conclusion is not dependent on [the witness's] status as a 



chiropractor but on the complexity of MRI interpretations. While there are numerous cases that support 

the admission of medical reports under the business records exception to the hearsay rule ... in 

[Matulewicz, supra,] the Court made it clear that it is the degree of complexity of the procedures utilized 

in formulating the conclusions expressed in the [expert's] report that determines its admissibility under the 

business records exception. 101 N.J. 27, 30 [499 A.2d 1363]. We have held that before introducing 

complex medical reports pursuant to N.J.R.E. 803(c)(6), the ability of the opposing side to cross-examine 

the author of such a report must be assured. [Nowacki, supra, 279 N.J.Super. at 282-83, 652 A.2d 758]. In 

Nowacki, we held that it is clearly established that medical opinions in hospital records should not be 

admitted under the business records exception where the opponent will be deprived of an opportunity to 

cross-examine the declarant on a critical issue such as the basis for the diagnosis or cause of the condition 

in question. Ibid.Thus, Matulewicz and Nowacki provide a basis for denying the admission of [the 

radiologist's] MRI report under the business records exception, because of the complexity of reading 

MRIs and diagnosing damage to the back and spine.... Indeed, in the present case three qualified 

physicians all read plaintiff's MRI in different ways, showing the nuanced difficulty inherent in 

interpreting such images. Additionally, as noted, admitting [the radiologist's] MRI report without calling 

him as a witness would deprive defendants of the ability to cross-examine the author of the report on the 

central issue of the case, namely plaintiff's herniation, in contravention of Nowacki. In those 

circumstances, [the radiologist's] MRI report was, on objection, inadmissible hearsay. [Brun, supra, 390 

N.J.Super. at 421-22, 915 A.2d 1053 (emphasis added) (certain citations omitted).] 

In addition, we rejected plaintiff's argument in Brun that the absent radiologist's disputed findings could be 

presented to the jury under Rule 703 as "facts or data." We observed that: 

in Day v. Lorenc, 296 N.J.Super. 262, 267 [686 A.2d 1193] (App.Div.1996), we held that while a 

physician could be questioned about the report of another doctor that he had taken into consideration in 

formulating his opinion, N.J.R.E. 705, the report of the non-testifying doctor could not itself be admitted 

in evidence in the absence of an independent basis for admissibility. Id. at 267 [686 A.2d 1193].. . . 

.While we conclude that [various cases cited by Brun] are all factually distinguishable from the present 

case, we believe that Nowacki which we have discussed earlier, is most on point in the circumstances 

presented here.It appears that [the chiropractor's] opinion on the plaintiff's injuries would have been 

substantially reliant on [the absent radiologist's] interpretation of the MRI films, which was the subject of 

considerable dispute. Allowing [the chiropractor] to testify as to the plaintiff's herniation would have been 

to permit the admission of the non-admissible hearsay of a non-testifying expert. This attempted 

circumvention of the Evidence Rules was properly denied by the trial judge. To repeat, this determination 

is not because the witness was a chiropractor. The same result would have obtained if the witness were a 



medical doctor unqualified to interpret an MRI.[Brun, supra, 390 N.J.Super. at 423-24, 915 A.2d 1053 

(emphasis added) (citations omitted).] 

More recently, the Supreme Court in Agha, supra, 198 N.J. at 50, 965 A.2d 141, applied similar restrictive 

principles in limiting the ability of a testifying expert to convey to a jury the complex and disputed opinions 

of a non-testifying radiologist. The plaintiff had been injured in a motor vehicle accident. Id. at 53, 965 

A.2d 141. At trial, the central dispute was over whether his injuries vaulted the permanency requirement of 

the AICRA verbal threshold, and, in particular, whether the accident had caused him to sustain a herniated 

disc. Ibid. In the course of the plaintiff's care, an MRI study of his spine was conducted. Ibid. A radiologist 

who interpreted that MRI issued a report, stating that the MRI showed a herniated disc between the L5-S1 

vertebrae. Ibid. The radiologist was not called as a witness at trial. Over defense counsel's objection, the 

trial court allowed plaintiff's two testifying experts, a chiropractor and an anesthesiologist, to refer in their 

testimony to the radiologist's finding of a herniated disc. Ibid. The trial court allowed those references to 

the radiologist's hearsay report under Rule 703, despite the fact that the chiropractor was not qualified to 

read MRI films, and the anesthesiologist, although qualified to do so, had not reviewed the plaintiff's films 

himself. Ibid. 

The Court reaffirmed in Agha the core principle, which we also had quoted in Brun, 

supra, 390 N.J.Super. at 422-23, 915 A.2d 1053, that "[a]lthough [Rule 703] permits a hearsay statement, 

such as a medical report by a non-testifying expert, to be referred to by a testifying expert for the purpose 

of apprising the jury of the 
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basis for his opinion, it does not allow expert testimony to serve as `a vehicle for the "wholesale 

[introduction] of otherwise inadmissible evidence."'" Agha, supra, 198 N.J. at 63, 965 A.2d 

141 (quoting State v. Vandeweaghe, 351 N.J.Super. 467, 480-81, 799 A.2d 1 (App.Div.2002) (alteration 

in original) (citation omitted), aff'd, 177 N.J. 229, 827 A.2d 1028 (2003)). 

The Court elaborated that "[w]hen the purpose of [Rule 703] is taken into consideration, the only fair 

interpretation is that it was not intended as a conduit through which the jury may be provided the results of 

contested out-of-court expert reports." Ibid. Hence, "an expert may give the reasons for his opinion and the 

sources on which he relies, but that testimony does not establish the substance of the report of a non-

testifying physician." Id. at 64, 965 A.2d 141(emphasis added). 

The Court cited with approval our opinion in Brun, and our disapproval of improper "bootstrapping" of a 

non-testifying expert's findings on complex and disputed matters. Ibid. Consistent with Brun, the Court 



declared it essential that the testifying expert possess the credentials to interpret the MRI films, and also 

that he or she have personally reviewed those films. Id. at 67, 965 A.2d 141. As the Court instructed: 

Only a physician who was qualified by education or training to interpret the films and, in fact, did so, 

could have brought the herniation conclusion to the jury as a matter of substance.... [To permit otherwise 

over an adversary's objection] would violate the hearsay rules; contravene the standards governing expert 

testimony by allowing an expert to testify beyond his qualifications; and, most importantly, would defeat 

the cross-examination that is the bedrock of our adversary system.[Ibid.] 

The Court further underscored in Agha the importance of a limiting instruction to the jury in situations 

where a testifying expert identifies or alludes to the sources upon which he or she has professionally relied. 

Such an instruction is necessary to assure that the jurors do not improperly consider those outside sources 

for their truth. "[W]here an expert references the report of a non-testifying expert to explain the basis of his 

or her own opinion, it is incumbentupon the trial judge, upon request, to instruct the jury regarding its 

limited use." Id. at 63-64, 965 A.2d 141 (emphasis added) (citations omitted); see also N.J.R.E. 105 

(authorizing limiting instructions). "Even in the absence of [such] a request, the judge should give a limiting 

instruction sua sponte where it is necessary to avoid an unjust result." Agha, supra, 198 N.J. at 63-64 n. 

7, 965 A.2d 141 (citations omitted). 

II I.  

We now apply these principles to the three events during this trial that are the subject of plaintiff's appeal: 

(1) the testimony by plaintiff's orthopedic expert, Dr. Zabinski, on direct examination, presented to the jury 

without objection, that his finding of a disc bulge was "consistent" with the finding in the report of Dr. 

Falciani, the non-testifying radiologist; (2) the disallowed attempt by plaintiff's counsel to cross-examine 

defendant's testifying orthopedic expert, Dr. Cristini, about the radiologist's contrary findings of a bulge; 

and (3) the disallowed attempt by plaintiff's counsel in summation to remind the jurors that his expert's 

findings of a bulge were consistent with those of Dr. Falciani. 

In dealing with these three related episodes, the trial judge rightly was concerned about adhering to the 

strictures of 
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Rules 703 and 808 and the applicable case law, including Agha, Brun and Nowacki. The judge concluded 

that in all three instances, plaintiff's counsel was attempting to convey to the jurors the substance of Dr. 

Falciani's out-of-court findings. Although we agree with the trial judge's perception of impropriety 



respecting the substantive misuse of Dr. Falciani's report, several additional considerations, some of them 

procedural in nature, need to be considered. 

We begin the assessment by emphatically stating our agreement with the trial judge that it would have been 

improper for plaintiff's counsel to attempt to use either the testimony of Dr. Zabinski on direct examination, 

or the testimony of Dr. Cristini on cross-examination, as a conduit for the substantive admission of Dr. 

Falciani's hearsay opinion finding of a disc bulge. The conduit prohibition, which the Supreme Court 

strongly reaffirmed in Agha, cannot be circumvented in the guise of questions asking about the 

"consistency" or "inconsistency" of a testifying expert's own opinions with the hearsay opinions of an expert 

who does not testify at trial. Such circumvention destroys the clear objectives of the prohibition. Cf. State 

v. Frisby, 174 N.J. 583, 811 A.2d 414 (2002) (disallowing circumvention of the hearsay prohibition by 

asking a witness whether facts were "substantiated" by the hearsay declarants that he interviewed). 

As a leading treatise on evidence law has observed, in the analogous context of the federal rules: 

While an expert may consider remote [i.e., out of court] statements that are not admitted and may be 

inadmissible, he cannot properly act as a conduit by presenting an opinion that is not his own opinion but 

that of someone else, and should not testify that others agree with him as a means of vouching for or 

reinforcing any opinion of his own that he presents, at least in relation to central or contested matters. The 

purpose of [F.R.E.] 703 is to broaden the basis for expert opinion, but it is not enough that an expert 

repeats what he read or was told, even if he respects or trusts the people he read or listened to. The 

distinction between relying on others and repeating what others say can be made clearer as a formal 

matter by requiring the expert to say what he thinks, not what someone else thinks, and insisting on this 

formality is useful in weeding out cases where the expert has no independent view and being sure that the 

trier [of fact] gets the expert's own opinion.[C. Mueller & L. Kirkpatrick, Evidence § 7.10 (4th ed.2009) 

(emphasis added) (footnotes omitted).] 

See also Krohn v. N.J. Full Ins. Underwriters, 316 N.J.Super. 477, 486, 720 A.2d 

640 (App.Div.1998), certif. denied, 158 N.J. 74, 726 A.2d 937 (1999) (observing that "[a]n expert witness 

should not be allowed to relate the opinions of a nontestifying expert merely because those opinions are 

congruent with the ones he has reached").16 

To be sure, plaintiff's testifying orthopedist in this case, Dr. Zabinski, was indisputably qualified to review 

the CT scan, and he properly asserted to the jury his own independent opinion that plaintiff had suffered a 

disc bulge as a result of the accident. That opinion was countered by 
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the contrary opinion of the defense orthopedist, Dr. Cristini, who likewise was qualified to read the CT 

scan and did so as well, reaching a different conclusion. 

The admissibility problem here stemmed from plaintiff's effort, in effect, to use the hearsay opinion of Dr. 

Falciani substantively as a "tie breaker," providing the jury with a third opinion on the hotly disputed 

subject. The radiologist's opinion was not subjected to cross-examination and the jury was not afforded a 

chance to observe his testimonial demeanor. Instead, the substance of his opinion was being slipped in 

through the proverbial "back door." 

Moreover, Dr. Falciani's opinion finding a disc bulge at L4-L5 was sufficiently complex in nature to trigger 

the limitations of Rule 808. We have no reason to believe that the "motives, duties and interest[s]" of Dr. 

Falciani were anything other than benign. By all indications, his professional review of the MRI films was 

presumably undertaken solely for a patient's diagnosis and treatment, and not set forth with any 

contemplation of litigation on his part. We also do not question the "accuracy" of Dr. Falciani's opinions, 

other than to recognize, as we must, that defendant's board-certified orthopedic expert disagreed with his 

findings. Even so, we agree with the trial judge that the disputed opinions of Dr. Falciani were sufficiently 

complex and controversial to require them to be excluded from the jury's substantive consideration. 

With respect to plaintiff's direct examination of his own expert, Dr. Zabinski, it is clear that plaintiff asked 

Dr. Zabinski about the "consistency" of his findings with those of the radiologist for the purpose of having 

the jury, by these indirect means, to consider the substance of the radiologist's opinions "for their truth." 

The query, combined with the witness's affirmative response, triggered the third element of the basic 

definition of hearsay. See N.J.R.E. 801(c). In fact, this manner of inquiry is even more problematic because, 

through this shorthand means, the jury is fed what is essentially the "net opinion" of the non-testifying 

radiologist, without being informed of the "whys and wherefores" that support the radiologist's consistent 

finding. See Davis v. Brickman Landscaping, Ltd., 219 N.J. 395, 410, 98 A.3d 1173 (2014); Pomerantz 

Paper Corp. v. New Cmty. Corp., 207 N.J. 344, 372, 25 A.3d 221 (2011).17 

A procedural wrinkle here is that defense counsel did not object to the consistency question when it was 

posed at the de bene esse deposition. See Rule 4:14-9(f). Plaintiff asserts that he was surprised when the 

trial judge instructed the jury to disregard this testimony, and that he would have called Dr. Falciani (and, 

presumably would have paid Dr. Falciani the appropriate expert witness fee) had he known this portion of 

the recorded deposition was going to be excluded. However, plaintiff's Rule 4:25-7 submission18 did not 
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list Dr. Falciani as a trial witness, even provisionally. 



Moreover, once he learned that the court was disallowing use of the consistency testimony, plaintiff did not 

seek an interim adjournment of the trial to attempt to secure Dr. Falciani's appearance or de bene esse 

deposition. Although we recognize that this was a one-day case and that the defense almost certainly would 

have opposed such a mid-trial request,19 plaintiff's failure to even seek such potential relief weakens his 

present claim that the court's evidentiary ruling seriously undermined his trial strategy. Instead, it seems 

quite likely that plaintiff never intended to call Dr. Falciani, and that he simply expected to use the 

"consistency" and "inconsistency" queries of the testifying experts as an alternative (and less onerous) 

method of getting the radiologist's findings before the jury. 

Plaintiff's attempted cross-examination of the defense expert, Dr. Cristini, about the radiologist's contrary 

findings involves a somewhat more nuanced hearsay analysis. To the extent the attempted cross was 

designed to get before the jury a second time the substance of Dr. Falciani's findings, that effort would 

similarly trigger the third element of the hearsay definition. 

We are mindful that if the proffer for the cross were less ambitious, the testimony theoretically might not 

involve a prohibited hearsay use under N.J.R.E. 801(c). In particular, if the sole limited purpose of this 

portion of the cross was to show that the defense expert's review of the patient's records was skewed or 

incomplete, such a line of inquiry arguably would amount to simply impeachment of the defense expert's 

credibility, an attack that does not hinge upon the actual truth of the absent declarant's statements.20 Such 

impeachment to expose the weaknesses of an expert's testimony potentially might assist in the search for 

the truth, one of the recognized goals of our law of evidence. N.J.R.E. 102. See, e.g., State v. Basil, 202 N.J. 

570, 591, 998 A.2d 472 (2010) ("Our legal system has long recognized that cross-examination is the 

`greatest legal engine ever invented for the discovery of truth.'") (quoting Green, supra, 399 U.S. at 158, 

90 S.Ct. at 1935, 26 L.Ed.2d at 497 (citation and internal quotation marks omitted)). 

The probative significance of such impeachment arguably might be greater where, as here, the testifying 

expert has disregarded or discounted findings of a 
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physician who is part of the patient's treatment team rather than findings of an expert physician only 

retained for litigation. The mere presence of a treating doctor's finding in a patient's medical file, 

irrespective of the actual soundness (or "truth") of that finding, could be viewed, at least in theory, as 

probative, comprising a form of notice to an expert who subsequently reviews that file. A plaintiff might 

plausibly want to argue that the defense expert should have been more cautious before reaching a contrary 

finding, having been made aware of what the treating doctor had found. 



On the other hand, we have held, as a general if not immutable proposition, that "[i]t is improper to cross-

examine a witness about inadmissible hearsay documents21 upon which the expert has not relied in forming 

his opinion." Corcoran v. Sears Roebuck & Co., 312 N.J.Super. 117, 130, 711 A.2d 371 (App.Div.1998) 

(citing State v. Pennington, 119 N.J. 547, 577-83, 575 A.2d 816 (1990), overruled on other grounds by 

State v. Brunson, 132 N.J. 377, 625 A.2d 1085 (1993)); see also Villanueva v. Zimmer, 431 N.J.Super. 301, 

320, 69 A.3d 131 (App.Div.2013) (similarly recognizing that "generally" it is improper to engage in such 

cross-examination). 

Here, Dr. Cristini did not rely on Dr. Falciani's radiology report, even though he repeated (albeit without 

commentary) the radiologist's finding of a bulge in his own first expert report. That said, we recognize that 

an expert's refusal to rely on or consider such identified material may, in and of itself, be some evidence of 

the expert's alleged bias or lack of thoroughness. 

Theory aside, the probative value of such a line of impeachment must be carefully weighed against the very 

realistic potential for juror confusion, undue prejudice, and other countervailing considerations 

under N.J.R.E. 403. If the absent expert's opinions are not in evidence, there is a significant danger that the 

jurors will misuse that proof substantively in spite of a limiting instruction. We have serious doubts that 

most jurors in this particular context will be able to understand and follow an instruction that advises them 

to consider the absent radiologist's findings "only for impeachment, but not for their substance." The perils 

of such misuse are increased in closing arguments, as we envision that even counsel attempting to make 

legitimate reference to the absent radiologist's findings as grounds for impeachment will be hard-pressed to 

do so without suggesting, at least by implication, that the jury should use the radiologist's findings for their 

truth as an expert tie-breaker. 

Given these dangers of misuse, and also because the proffer of plaintiff's cross-examination of Dr. Cristini 

in this particular case was not limited to strictly non-substantive impeachment, we conclude that Rule 403 

bars the attempted cross-examination of Dr. Cristini. 

The defense expert was asked by opposing counsel what he "learn[ed]" from the "results" of the CT scan, 

a query plainly designed to get before the jury the substance of Dr. Falciani's opinions. The questions, and 

the responses that they sought — inevitably delving into the substance 
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of the CT study — was improper because any hypothetical probative value it may have had for 

impeachment was "substantially outweighed" by the risks of unfair prejudice and juror 

confusion. N.J.R.E. 403.22 



Although we do not categorically rule out in all cases the strictly-impeachment use of a treating expert's 

contrary hearsay findings during the cross-examination of a testifying expert, we agree that the cross-

examination here improperly sought to elicit the contents of Dr. Falciani's opinions for their truth. Indeed, 

it is well settled that "[t]he law places limits on cross-examination for reasons of both practicality and 

logic." State v. Silva, 131 N.J. 438, 444, 621 A.2d 17 (1993), aff'd, 131 N.J. 438, 621 A.2d 17 (1993); see 

also 1 McCormick on Evidence § 49 (Strong ed., 4th ed.1992) (noting that considerations of "confusion of 

the issues, misleading the jury, undue consumption of time, and unfair prejudice" may justify restricting a 

cross-examination that attempts to impeach a witness with extrinsic evidence). 

We lastly consider plaintiff's counsel's attempt to argue the consistency point in his summation. To be sure, 

the objection from defense counsel to this point should have come sooner, ideally at Dr. Zabinski's 

deposition. Nonetheless, the trial court reasonably acted with vigilance in assuring that the jury was not 

asked by plaintiff's counsel to consider the hearsay evidence in a substantive manner, and thereby risk a 

tainted verdict. See Kotler v. Nat'l R.R. Passenger Corp.,402 N.J.Super. 372, 380-81, 954 A.2d 514 (App. 

Div.2008) (vacating a verdict and remanding for a new trial where inadmissible evidence had been 

presented and counsel "compounded" the erroneous admission by referring to it in closing arguments). 

On the whole, the trial judge acted within his discretion in his sound application of the laws of evidence, as 

well as his corresponding cautionary instructions to the jury and the limitations he imposed on closing 

arguments. Bender v. Adelson, 187 N.J. 411, 433-34, 901 A.2d 907 (2006). 

IV. 

The judgment for defendant is affirmed. 

FootNotes 

 

1. Judge Guadagno did not participate in oral argument. However, with the consent of counsel, he has 

joined in this opinion. R. 2:13-2(b). 

2. "An injury shall be considered permanent when the body part or organ, or both, has not healed to 

function normally and will not heal to function normally with further medical treatment." N.J.S.A. 39:6A-

8(a). 

3. Dr. Falciani also noted in his report "mild narrowing" of the disc space at the L1-L2 level, a condition 

which was not advocated by plaintiff at trial. 



4. A disc herniation is generally considered "a more severe injury than a disc bulge." Espinal v. Arias, 391 

N.J.Super. 49, 55, 916 A.2d 1081 (App.Div.), certif. denied, 192 N.J. 482, 932 A.2d 32 (2007). 

5. Defense counsel did timely object to a different portion of Dr. Zabinski's testimony concerning whether 

the radiologist had noted any degeneration at L4-L5, which was excluded at trial and edited out of the 

videotape. Later at trial, defense counsel explained that he had not objected to the "consistency" 

testimony at the deposition because Dr. Zabinski did not get into "an area that was far more specific" in 

conveying Dr. Falciani's findings. 

6. The defense has not argued in its brief that the case should have been dismissed at the close of the 

proofs for failure to surmount the verbal threshold. 

7. This is commonly known as the "substantive" use of an absent declarant's statements. See, e.g., 

California v. Green,399 U.S. 149, 155, 90 S.Ct. 1930, 1933, 26 L.Ed.2d 489, 495 (1970); Liptak v. Rite 

Aid, Inc., 289 N.J.Super. 199, 218 n. 6, 673 A.2d 309 (App.Div.1996) (noting that defendant "offered the 

[hearsay] record solely as substantive evidence (i.e., to prove the truth of the contents thereof)"). 

8. We confine our analysis in this case to civil matters, and do not address the application of these hearsay 

principles to criminal cases, where the constitutional rights of a criminal defendant under the 

Confrontation Clause may be at stake. See Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 

158 L.Ed.2d 177 (2004); State v. Weaver, 219 N.J. 131, 97 A.3d 663(2014). 

9. A report, or portions of it, also may be inadmissible under N.J.R.E. 803(c)(6) if it is shown to be "not 

trustworthy." Ibid. Because trustworthiness, as shown infra, is also a consideration under Rule 808, we 

subsume our discussion of that issue within the Rule 808 analysis. 

10. This likelihood requirement in Rule 808 suggests greater stringency than the test of simple relevance, 

which entails only a mere "tendency in reason to prove or disprove any fact of consequence to the 

determination in the action." N.J.R.E. 401 (emphasis added); see State v. Deatore, 70 N.J. 100, 116, 358 

A.2d 163 (1976) (observing that "the test [for relevance] is broad and favors admissibility," although it is 

subject to countervailing factors under what is now N.J.R.E.403). 

11. In its seminal opinion in State v. Kelly, 97 N.J. 178, 208, 478 A.2d 364 (1984), the Supreme Court 

outlined the three "basic requirements" of expert testimony in this State, consisting of: "(1) the intended 

testimony must concern a subject matter that is beyond the ken of the average juror; (2) the field testified 

to must be at a state of the art such that an expert's testimony could be sufficiently reliable; and (3) the 

witness must have sufficient expertise to offer the intended testimony." Here, defendant does not claim 

that the scientific methodology used by Dr. Falciani in interpreting plaintiff's CT scan fails to adhere to 

these basic requirements. 

12. The admissibility of such hearsay laboratory findings against an accused has been more recently 

complicated by the United States Supreme Court's post-Crawford opinions interpreting the Confrontation 

Clause. See, e.g., Bullcoming v. New Mexico, ___ U.S. ___, 131 S.Ct. 2705, 180 L.Ed.2d 610 

(2011); Melendez-Diaz v. Massachusetts, 557 U.S. 305, 129 S.Ct. 2527, 174 L.Ed.2d 314 (2009); State v. 



Williams, 219 N.J. 89, 95 A.3d 701 (2014). We need not concern ourselves with those Confrontation 

Clause rulings in this civil context. 

13. See our discussion of N.J.R.E. 703, infra. 

14. For instance, the facts or data might be barred under N.J.R.E. 403 (granting judges the discretion to 

exclude relevant evidence where countervailing factors such as undue prejudice or cumulativeness 

"substantially" outweigh the evidence's probative value). 

15. We need not resolve here generically whether a radiologist's findings are most properly classified as 

"opinions," as "facts or data," or as some combination of the two. For the reasons we present here, the 

classification is inconsequential to the analysis because the guiding principles here under Rules 808 and 

703 are harmonious. In any event, Dr. Falciani's disputed finding of a disc bulge here clearly 

encompassed, at least to some degree, his subjective professional opinion. 

16. To the extent that our opinion in Macaluso, supra, 329 N.J.Super. at 355-56, 747 A.2d 830, might be 

read to allow such consistency testimony where a testifying expert has relied on the absent expert's 

findings on complex and contested matters, we disagree with that interpretation of the law. 

17. That said, we discern no problem under Rule 703 or Rule 808 with the testifying expert disclosing to 

the jury the bare fact that he considered the absent radiologist's report, and not delving into or hinting at 

the report's contents. Such limited testimony may aid in showing the thoroughness of the testifying 

expert's review of the matter. Likewise, there would be no prohibition against the testifying expert simply 

stating, without elaboration revealing or suggesting the contents of the hearsay report, that he or she 

"relied" on it as part of his or her review. However, going beyond that boundary, over opposing counsel's 

objection, is impermissible. 

18. Since the Rule 4:25-7 submissions are undated, we cannot tell whether they were exchanged before or 

after Dr. Zabinski's videotaped deposition. Even assuming, however, for sake of discussion, that plaintiff 

supplied his submission after Dr. Zabinski's deposition, he should not have assumed that the trial court 

would allow the substantive use of Dr. Falciani's hearsay findings in violation of the Rules of Evidence. 

The defense's Rule 4:25-7 submission also placed plaintiff on notice that it would oppose such substantive 

use at trial. 

19. We offer no views as to whether such a mid-trial request would have, or should have, been granted, 

recognizing that the defense would have especially resisted it if Dr. Falciani's discovery deposition had 

not been taken. Our point is simply that the plaintiff had the ability to seek such ad hoc relief from the 

court and bypassed the opportunity. 

20. See, e.g., Allendorf v. Kaiserman Enters., 266 N.J.Super. 662, 672-74, 630 A.2d 402 (App.Div.1993) 

(permitting defendant to cross-examine plaintiff's expert with facts concerning plaintiff's medical history 

to establish the "possibility" of an alternative medical cause of plaintiff's condition); see also Gaido v. 

Weiser, 227 N.J.Super. 175, 188-89, 545 A.2d 1350 (App.Div.1988), aff'd, 115 N.J. 310, 558 A.2d 

845 (1989) (permitting counsel to cross-examine an expert witness, who had testified as to cause of a 



patient's death, as to whether her opinion would have been different had she considered additional facts). 

Although Allendorf and Gaido involved facts (which would be regulated under N.J.R.E. 703) rather than 

another expert's opinions (which would be regulated under N.J.R.E. 808), similar impeaching objectives 

would apply. 

21. We must note that the hearsay concerns expressed in Corcoran do not bear upon the well-established 

practice of impeaching expert witnesses with learned treatises. In that particular context, the testifying 

expert need not have relied upon the treatise to be confronted with it on cross-examination, so long as it is 

otherwise established by another witness or by judicial notice to be a reliable authority. See 

N.J.R.E. 803(c)(18); see also Jacober v. St. Peter's Med. Ctr., 128 N.J. 475, 608 A.2d 304 (1992). 

22. See, e.g., Hill v. Newman, 126 N.J.Super. 557, 563, 316 A.2d 8 (App.Div.1973), certif. denied, 64 N.J. 

508, 317 A.2d 720(1974) (barring the admission of a document containing hearsay and stating that, 

despite the availability of a limiting instruction under the Rules, "a trial judge can still exclude evidence 

[under N.J.R.E. 403] which may have limited admissibility value if he feels that a cautionary or limiting 

instruction will not neutralize the prejudice engendered by such evidence"); State v. Collier, 316 

N.J.Super. 181, 197, 719 A.2d 1276 (App.Div.1998), aff'd o.b., 162 N.J. 27, 738 A.2d 369(1999) (noting 

that the admission of certain "other-crimes evidence, as admitted, was too prejudicial to be subject to cure 

by any limiting instruction"); see also Biunno, Weissbard & Zegas, Current N.J. Rules of Evidence, 

supra, cmt. 1 on N.J.R.E. 105 ("There may be situations, [] where, no matter how prompt, direct and 

forceful the instructions to the jury, the amount of prejudice engendered by testimony or other evidence is 

incapable of amelioration by a cautionary, curative or limiting instruction."). 
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Defense Association (Stephen J. Foley, Jr., 

on the brief). 

 

The opinion of the court was delivered by 

 

O'CONNOR, J.A.D. 

 

 These back-to-back automobile negligence actions are 

addressed in a single opinion because they share a common legal 

question.  In their respective actions, plaintiff Joshua L. 

Haines and plaintiff Tuwona Little sought to recover medical 

expenses that exceeded the $15,000 personal injury protection 

(PIP) limits provided in each plaintiff's automobile insurance 

policy.  The judges reviewing these matters each entered an 

order barring the admission of these expenses; Haines and Little 

now appeal from those respective orders.   

 The Insurance Council of New Jersey, the Property Casualty 

Insurers Association of America, and the New Jersey Defense 

Association were granted amicus curiae status and filed briefs 

advocating the position presented by defendants, urging an 

insured may not recover such expenses from a tortfeasor.  

Therefore, the question presented is whether N.J.S.A. 39:6A-12 

precludes the recovery of medical expenses above those 

collectible or paid under an insured's PIP provision in a 

standard automobile insurance policy, including medical expenses 
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exceeding any elected PIP option allowed in a standard policy 

pursuant to N.J.S.A. 39:6A-4.3(e).   

For the reasons that follow, we conclude it does not and 

reverse both orders.  

I 

A 

 In his complaint, Haines sought damages for the injuries he 

sustained in an automobile accident he claims was caused by the 

negligence of defendants Jacob W. Taft and John McHenry.
1

  

Defendant Bonnie L. Taft owned the car Taft was driving.
2

  At the 

time of the accident, Haines lived in his father's household and  

was covered under his father's standard automobile insurance 

policy.  That policy was subject to the limitation on lawsuit 

threshold, see N.J.S.A. 39:6A-8(a) and 8.1(a), and provided PIP 

coverage of $15,000, with a $2500 deductible.    

 Although Haines' father, the named insured, designated his 

health insurance provider as the primary payer of PIP benefits, 

see N.J.S.A. 39:6A-4.3(d), Haines did not have health insurance 

at the time of the accident.  Under the terms of the policy, 

                     

1
   On February 20, 2015, the court entered an order granting 

defendant McHenry summary judgment dismissal.  Haines has not  

appealed from this order.  

 

2
   For ease of reference, unless otherwise specified, we refer 

to defendants Jacob W. Taft and Bonnie L. Taft as "Taft." 
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Haines' lack of health insurance mandated he pay a penalty of 

$750 in addition to the $2500 deductible.  The policy further 

provided he was responsible for a twenty percent copayment for 

each medical bill incurred above the deductible and penalty, 

which when aggregated was $3250, and the sum of $5000. 

 As a result of the injuries he sustained, Haines incurred 

$43,000 in medical bills, leaving $28,000 in unreimbursed 

medical expenses after the $15,000 in PIP benefits was 

exhausted.  Before trial, Haines dismissed his claim for non-

economic damages, but sought to recover from Taft the $28,000 in 

uncompensated medical expenses.  Thereafter, the court granted 

defendant Taft's motion to bar Haines from introducing into 

evidence the $28,000 in medical bills not covered by PIP 

benefits.  While not entirely clear from the record, it appears 

when the court granted Taft's motion, no other issues remained 

and the complaint was dismissed.  

B 

 In her complaint, Little alleged she suffered injuries in a 

car accident she claimed was caused by defendant Jayne 

Nishimura's negligence.  At the time of the accident, Little was 

also covered under a standard automobile insurance policy.  She 

had selected the limitation on lawsuit option and a $15,000 

limit of her PIP benefits, with a $500 deductible.  The policy 



 

 

 
A-5503-14T4 

 

 

6 

also provided she pay twenty percent of those bills between the 

deductible amount and $5000. 

  By the time of trial, Little had incurred $25,488 in 

medical expenses, and sought to recover from Nishimura the 

$10,488 in medical bills not satisfied by PIP benefits.  Before 

trial, the court granted Nishimura's motion to bar the admission 

of any bill that exceeded the PIP limits in Little's policy.    

 The jury found Little did not vault the limitation on 

lawsuit threshold, and a judgment was entered dismissing her 

complaint.
3

  Although the jury found Little was not entitled to 

non-economic damages, were it not for the trial court's ruling, 

Little would have pursued her claim for those medical bills 

exceeding the $15,000 limit of her PIP benefits. 

II 

 On appeal, Haines and Little contend the trial courts in 

their respective actions erred by barring the introduction of 

medical bills that exceeded the $15,000 limit in PIP benefits 

provided in each plaintiff's policy.  The issue is one of 

statutory construction, which we review de novo.  State ex rel. 

K.O., 217 N.J. 83, 91 (2014).    

                     

3
   Little does not appeal from this judgment.  
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 N.J.S.A. 39:6A-12 and N.J.S.A. 39:6A-2(k) principally 

control the resolution of the issue presented on appeal.  

N.J.S.A. 39:6A-12 (Section 12) provides in pertinent part: 

Except as may be required in an action 

brought pursuant to . . . [N.J.S.A. 39:6A-

9.1], evidence of the amounts collectible or 

paid under a standard automobile insurance 

policy pursuant to . . . [N.J.S.A. 39:6A-4 

and N.J.S.A. 39:6A-10], amounts collectible 

or paid for medical expense benefits under a 

basic automobile insurance policy pursuant 

to . . . [N.J.S.A. 39:6A-3.1] and amounts 

collectible or paid for benefits under a 

special automobile insurance policy pursuant 

to . . . [N.J.S.A. 39:6A-3.3], to an injured 

person, including the amounts of any 

deductibles, copayments or exclusions, 

including exclusions pursuant to . . . 

[N.J.S.A. 39:6A-4.3], otherwise compensated 

is inadmissible in a civil action for 

recovery of damages for bodily injury by 

such injured person.  

 

. . . . 

 

Nothing in this section shall be construed 

to limit the right of recovery, against the 

tortfeasor, of uncompensated economic loss 

sustained by the injured party. 

 

N.J.S.A. 39:6A-2(k) defines "economic loss" as "uncompensated 

loss of income or property, or other uncompensated expenses, 

including, but not limited to, medical expenses." 

 There is no dispute the relevant language in the first 

paragraph of Section 12 makes inadmissible evidence of the 

amounts collectible or paid under a provision for PIP benefits 

http://www.lexis.com/research/buttonTFLink?_m=f65f1385c5397fef3d0a863a0bbb438c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b425%20N.J.%20Super.%20110%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=178&_butInline=1&_butinfo=N.J.%20STAT.%20ANN.%2039%3a6A-2&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAW&_md5=3d27a7929972d18ea80a859a7a0fb592
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in a standard policy.  If these amounts are not admissible, they 

are not recoverable.  Defendants' specific contention is the 

first paragraph makes inadmissible evidence of the first 

$250,000 in medical expenses an insured incurs, because $250,000 

is the PIP limit provided in a standard policy, unless otherwise 

requested by the named insured.  Plaintiffs, on the other hand, 

claim this paragraph makes inadmissible only evidence of those 

medical expenses that have been or are eligible to be paid under 

an insured's PIP coverage provision.  Given the controversy, we 

review the subject language of Section 12. 

    The first paragraph in Section 12 refers to "amounts 

collectible or paid under a standard automobile insurance policy 

pursuant to . . . [N.J.S.A. 39:6A-4]."  A standard automobile 

insurance policy is defined as a "policy with at least the 

coverage required pursuant to . . . [N.J.S.A. 39:6A-4]."  See 

N.J.S.A. 39:6A-2(n).  N.J.S.A. 39:6A-4 states, in relevant part, 

that every standard automobile policy shall provide PIP benefits 

for the named insured and members of his family residing in his 

household in an amount not to exceed $250,000 per person per 

accident.  However, benefits payable under N.J.S.A. 39:6A-4 are 

"subject to any option elected by the policyholder pursuant to  

. . . [N.J.S.A. 39:6A-4.3]."   
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 N.J.S.A. 39:6A-4.3 requires automobile insurers to provide  

the options for PIP coverage set forth in this statute.  These 

include "[m]edical expense benefits in amounts of $150,000, 

$75,000, $50,000 or $15,000 per person per accident."  N.J.S.A. 

39:6A-4.3(e).  Additionally, N.J.S.A. 39:6A-4.3 provides if none 

of these four medical expense benefits options is chosen, the 

policy shall provide $250,000 in medical expense benefits 

coverage.  Ibid.   

 Here, the named insureds on the policies providing coverage 

to plaintiffs chose the $15,000 medical expense benefit option.  

Plaintiffs do not contend defendants are responsible for the 

first $15,000 in medical bills they incurred, as these amounts 

have been satisfied by plaintiffs' respective PIP benefits and 

are undeniably inadmissible under Section 12.  Plaintiffs do 

argue if they prove defendants are responsible for their medical 

expenses, defendants must compensate them for those medical 

expenses exceeding the $15,000 PIP limit, up to $250,000.      

 Defendants and amici argue defendants are not liable for 

any medical expenses between $15,000 and $250,000, contending a 

standard policy provides $250,000 in PIP benefits, unless a 

named insured affirmatively chooses one of the four options 

available for reduced PIP coverage.  Therefore, they maintain 

all medical expenses up to $250,000 – the usual PIP limit in a 



 

 

 
A-5503-14T4 

 

 

10 

standard policy – are inadmissible, making plaintiffs' 

uncompensated medical bills between $15,000 and $250,000 

inadmissible and unrecoverable.   

 We cannot agree the phrase in Section 12, "amounts 

collectible or paid under a standard automobile insurance policy 

pursuant," refers solely to the maximum PIP coverage, or 

$250,000, that is potentially available in a standard policy, 

because the statutory language expressly allows varying levels 

of PIP benefits paid or collectible under a standard policy.  

N.J.S.A. 39:6A-4.3(e).  Specifically, PIP benefits under a 

standard policy are what a named insured chooses from the four 

options provided: $15,000, $50,000, $75,000, or $150,000; 

however, if the named insured fails to choose an option, he or 

she is deemed to have chosen, by default, $250,000 in PIP 

benefits.   

 Because a standard policy is capable of providing one of 

five different limits of PIP benefits, we reject the premise the 

subject language in Section 12 only refers to a standard 

automobile liability policy providing $250,000 in PIP benefits.  

In context, the language refers to those PIP limits in a 

standard policy covering the subject insured, making 

inadmissible only those medical expenses up to and including the 

PIP limits in that insured's standard policy.  The "amounts 
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collectible or paid" referred to in Section 12 depend upon the 

limit of the insured's PIP coverage, which in this case is 

$15,000 for both plaintiffs.  Therefore, plaintiffs are barred 

from admitting evidence of medical expenses up to that amount, 

but evidence of their medical expenses between $15,000 and 

$250,000 are admissible and recoverable against the tortfeasors, 

subject to other statutory limitations discussed below.  

 Defendants and amici urge Roig v. Kelsey, 135 N.J. 500 

(1994), stands for the premise an injured insured may not 

recover medical expenses beyond the insured's PIP limits.  In 

Roig, the defendant was a passenger in a vehicle struck from 

behind by an automobile driven by the plaintiff.  The defendant 

incurred $1769 in medical expenses.  Id. at 501.  PIP benefits 

covered the defendant's medical bills, but for his copayment and 

deductible.  Ibid.  Specifically, the defendant sought to 

recover $538.80 from the plaintiff, who in turn filed a 

declaratory judgment action to establish his obligation to pay 

the disputed sum to the defendant.  Id. at 511.  At that time, 

the definition of economic loss in N.J.S.A. 39:6A-2(k) did not 

include uncompensated medical expenses. 

 The Court defined the issue before it as "whether N.J.S.A. 

39:6A-12 . . . prohibits an injured party from recovering from a 

tortfeasor the medical-expense deductible and twenty-percent 
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copayment under a personal-injury-protection (PIP) policy."  

Roig, supra, 135 N.J. at 501.  The Court concluded the 

Legislature intended the No-Fault Act, N.J.S.A. 39:6A-1 to -35, 

enacted in 1972, to bar this "type of fault-based recovery."  

Ibid.          

 In its opinion, the Court provided a comprehensive summary 

of the legislative history of the No-Fault Act, commenting the 

impetus behind its enactment was to address increasing 

automobile-insurance premiums and to eliminate the need to 

determine fault in a lawsuit before an injured party could 

recover medical expenses.  Id. at 503.  No-Fault benefits were 

to be provided to an injured insured regardless of fault and 

serve as the exclusive remedy for satisfying medical expenses.  

Ibid.  As a trade-off, there was to be "either a limitation on 

or the elimination of conventional tort-based personal-injury 

lawsuits."  Ibid. (quoting Oswin v. Shaw, 129 N.J. 290, 295 

(1992)).  As part of the "trade-off," Section 12 was enacted, 

providing:  

Evidence of the amounts collectible or paid 

pursuant to sections 4 and 10 of this act to 

an injured person is inadmissible in a civil 

action for recovery of damages for bodily 

injury by such injured person. 

 

[Id. at 504.] 
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The purpose of prohibiting the introduction of evidence of PIP 

payments was to prevent double recovery.  Id. at 512.   

 Significantly, the Court noted the kind of lawsuits the 

Legislature sought to eliminate were those pertaining to minor 

claims.  Id. at 511.  "[F]rom the inception of the no-fault 

statutory scheme, the Legislature intended to eliminate minor 

personal-injury-automobile-negligence cases from the court 

system."  Id. at 510 (emphasis added).  "[T]he proponents of the 

legislation anticipated that the elimination of minor personal-

injury claims from the court system not only would reduce 

insurance premiums but also would provide prompt payment of 

medical expenses to injured parties."  Id. at 503.  After the 

No-Fault Act was passed, the Legislature amended this law in 

1983, 1988, and 1990 "[i]n frequent attempts to lower the cost 

of insurance and eliminate minor personal-injury claims."  Id. 

at 504.   

 One of the measures enacted and in effect at the time Roig 

was decided was that an insured pay a medical-expense deductible 

of $250 and a twenty-percent copayment.
4

  Id. at 509.  In Roig, 

                     

4

   Currently, an automobile insurer must provide named insureds 

the option of choosing $500, $1000, $2000, and $2500 in medical 

expense benefit deductibles.  See N.J.S.A. 39:6A-4.3(a).  

Further, "[m]edical expense benefits payable in any amount 

between the deductible selected pursuant to subsection a. of 
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the defendant argued the provision in Section 12 providing an 

injured party the right to recover uncompensated losses from the 

tortfeasor included the right to recover uncompensated 

deductibles and copayments.  Id. at 501.     

 The Court disagreed, finding that to allow the recovery of 

minor expenses, such as uncompensated deductibles and co-

payments, would be contrary to the legislative intent to reduce 

minor claims from the court system.  Id. at 515.  The Court 

further remarked:    

[F]rom the inception of the no-fault 

statutory scheme, the Legislature intended 

to eliminate minor personal-injury-

automobile-negligence cases from the court 

system.  [Defendant]'s interpretation of 

section 12 would completely defeat that 

purpose and would produce congestion in the 

court system once again with minor personal-

injury claims, which here total $538.80.    

. . .  

 

Although we have not previously addressed 

this specific section 12 issue, both this 

Court and the lower courts have interpreted 

various other provisions of the No-Fault 

[Act].  An examination of those cases 

indicates that our courts have consistently 

recognized that the No-Fault [Act] was 

intended to be a trade-off between the 

prompt payment of medical expenses, 

regardless of fault, and a restriction on 

the right of an injured party to sue a 

tortfeasor for minor personal injuries 

stemming from automobile accidents. 

                                                                  

this section and $5,000.00 shall be subject to the copayment 

provided in the policy, if any."  N.J.S.A. 39:6A-4.3. 
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Legislators had hoped that that trade-off 

would result in lower premiums and the 

elimination of a substantial number of cases 

from the calendar. 

 

[Id. at 510-11.]   

 

 Defendant and amici cite the following passage from Roig as 

supporting their argument the Legislature intended to bar an 

injured insured from recovering any medical bills in excess of 

an insured's PIP limits:   

We are satisfied that the Legislature never 

intended to leave the door open for fault-

based suits when enacting the No-Fault 

[Act].  If we adopted [defendant]'s reading 

of the statute, courts would again feel the 

weight of a new generation of congestion-

causing suits, and automobile-insurance 

premiums would again rise.  If the 

Legislature disagrees with our 

interpretation of its intent, it is, of 

course, empowered to enact clarifying 

legislation. 

 

[Id. at 516.] 

 

 Read in context with the entire opinion, we are satisfied 

this language references the litigation of minor medical 

expenses, such as copayments and deductibles, see id. at 515, 

not all medical expenses.
5

  Consistent with the Legislature's 

                     

5
   Although the Roig Court did not identify what constitutes a 

"minor" medical expense, in the Court's summary of the 

legislative history of the No-Fault Act, the Court quoted from 

the Governor's First Annual Message of 1971, which informed, 

"The minor automobile negligence case, which ultimately results 

in a judgment of settlement under $3000, is a significant 
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goal of barring smaller, less consequential bills from being 

litigated, Roig recognized minor medical expenses collectible or 

paid for PIP deductibles and copayments are not admissible in 

evidence.  Moreover, significant to our analysis is the fact 

this exclusionary provision in Section 12 remained intact even 

after the Legislature expanded the definition of "economic loss" 

in 1998 to include uncompensated medical expenses.       

 Defendants and amici next argue the Court in Roig held 

uncompensated copayments and deductibles were not recoverable, 

even though the language in Section 12 permitted recovery of 

uncompensated economic losses against a tortfeasor.  From this, 

defendants and amici conclude medical expenses in excess of an 

insured's PIP limits must also be deemed unrecoverable.  We 

decline to adopt this inferential interpretation.  

First, as just noted, after Roig, the Legislature amended 

the definition of "economic losses" in Section 12 to 

specifically include uncompensated medical expenses, see 

N.J.S.A. 39:6A-2(k), yet preserved the provision excluding the 

amounts of copayments and deductibles from evidence.   

 Second, the Roig Court found the Legislature intended minor 

medical expenses be precluded from recovery because, if claims 

                                                                  

contributing factor to the backlog in the civil courts."  Roig, 

supra, 135 N.J. at 510 (quoting Governor's First Annual Message 

(1971)).    
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of this nature were litigated, the court's docket would again 

surge, one of the problems the Legislature sought to address by 

enacting the No-Fault Act.  See id. at 511.  The Court also 

recognized the Legislature intended to bar the recovery of minor 

expenses, such as deductibles and copayments, as a trade-off for 

lower premiums.  See ibid.  In our view, copayments and 

deductibles are insufficiently analogous to the kind of expenses 

at issue here.  Haines seeks to recover $28,000 and Little 

$10,488 in uncompensated medical expenses, hardly minor 

expenses.   

 Further, "[c]ompensated medical deductibles and co-payments 

are fixed and capable of calculation at the time the insured is 

issued the policy.  It is the insured who determines what type 

of premium he or she will pay by selecting an appropriate 

deductible in exchange for a premium reduction."  Bennett v. 

Hand, 284 N.J. Super. 43, 45-46 (App. Div. 1995).  "Unlike 

deductibles and copayments, an accident victim can hardly be 

expected to anticipate the severity of his or her injuries, and 

the consequent expense of his or her medical care[,]" and "AICRA 

is devoid of any legislative intent to have insureds bargain for 

potentially bankrupting medical bills, in exchange for lower 

premiums."  Wise v. Marienski, 425 N.J. Super. 110, 124-25 (Law 

Div. 2011). 

http://www.lexis.com/research/buttonTFLink?_m=9bef67138ec6f5359663d081cd361742&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b425%20N.J.%20Super.%20110%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=240&_butInline=1&_butinfo=N.J.%20STAT.%20ANN.%2039%3a6A-1.1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=5051f4f68bbb113171e585d7555f9659
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 We recognize the Roig Court observed if insureds choose one 

of the deductibles provided in a PIP policy in exchange for a 

lower premium and then sue to recover that deductible or the 

copayment provided in their respective policies,  

[insureds] choosing the highest deductible 

would have the best deal: the lowest premium 

and the right to recover the excluded 

expenses in court against the tortfeasor.  

. . .  [The named insured], like all New 

Jersey motorists, paid a lower annual 

insurance premium because of the mandatory 

PIP medical deductible and copayment.  To 

allow a claim for the deductible and the 

copayment would be antithetical to the 

entire No-Fault statutory scheme.  That kind 

of recovery could be available only if the 

Legislature reinstituted a fault-based 

system.   

 

[Roig, supra, 135 N.J. at 514.]  

 

 However, as just discussed, copayments and deductibles are 

different from other medical expenses and, after Roig, the 

Legislature significantly broadened the definition of "economic 

losses" to include uncompensated medical expenses.  See N.J.S.A. 

39:6A-2(k).  In addition, having the right to recover a claim 

against a tortfeasor for medical expenses not covered by PIP 

does not result in a windfall to those who, in exchange for 

reduced PIP benefits, paid a lower premium.  As observed in 

Wise:  

Plaintiffs are not having their cake and 

eating it, too.  Their medical expenses are 
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not instantly recoverable.  Instead, they 

must file suit, go through the discovery 

process, and run the gauntlet of proving 

defendant's liability, as well as the 

necessity and reasonableness of the medical 

bills, to a jury.  That process typically 

takes years.  Even if they are successful in 

this endeavor, they will still have to 

collect their damages, which could be 

impossible if a defendant is uninsured, or 

underinsured.  So, while plaintiffs have 

been able to recoup a portion of their 

medical expenses fairly quickly, they must 

now labor without the assuredness of the no-

fault system and proceed through the tort 

system to, hopefully, recover the remainder.  

Moreover, if the excess medical expenses are 

recovered, it is not a windfall to 

plaintiffs, because these expenses are owed 

to their medical providers. 

 

[Wise, supra, 425 N.J. Super. at 125.] 

 

 In essence, those who purchase PIP benefits for less than 

$250,000 in coverage get what they pay for.  Although they pay 

less for PIP premiums, they relinquish the significant 

convenience of having substantial medical expenses paid without 

regard to fault, obviating the need to litigate against a 

tortfeasor, who ultimately may be judgment-proof.  

 Defendants and amici cite D'Aloia v. Georges, 372 N.J. 

Super. 246, 251 (App. Div. 2004), in support of their argument 

that, because we declined to permit the insured in that matter 

to recover uncompensated copayments and deductibles from the 

tortfeasor despite the inclusion of uncompensated medical 
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expenses in the definition of "economic losses", see N.J.S.A. 

39:6A-2(k), we are similarly prohibited from permitting the 

recovery of medical expenses above an insured's PIP limits.   

 We reject this argument, as well.  In D'Aloia we 

recognized, as we do here, the Roig Court determined the 

Legislature intended to prohibit lawsuits to recover PIP 

deductibles and co-payments, even though at that time Section 12 

permitted the recovery of uncompensated economic losses.  

D'Aloia, supra, 372 N.J. Super. at 249.  We also concluded the 

Legislature intended to continue precluding the recovery of 

copayments and deductibles from a tortfeasor despite expanding 

the definition of "economic losses" to include uncompensated 

medical expenses.  Id. at 251.  As we explained in D'Aloia: 

Reading sections 12 and section 2k in pari 

materia, State in the Interest of G.C., 179 

N.J. 475, 481-82 (2004), we conclude that 

section 2k makes clear that "economic loss," 

which section 12 permits an accident victim 

to recover from the tortfeasor, includes 

uncompensated medical expenses.  However, 

the AICRA amendments left unchanged the 

specific limitation in the first paragraph 

of section 12 which provides that the 

amounts of PIP deductibles and copayments 

are not admissible in automobile accident 

lawsuits. . . . 

 

In Roig, the Supreme Court invited the 

Legislature to amend the statute if it 

disagreed with the Court's holding.  [Roig, 

supra,] 135 N.J. at 516.  We would expect 

that, if the amendment to [N.J.S.A. 39:6A-
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2(k)] were intended as the Legislative 

response to Roig, it would have specifically 

referenced PIP copayments and deductibles. 

We would also expect that section 12 would 

have been amended to eliminate the provision 

that makes those expenses inadmissible in 

evidence.  The Legislature did not make 

either of those changes. 

 

In enacting AICRA, the Legislature also left 

intact a provision in N.J.S.A. 39:6A-

4(e)(2), that prohibits an insurer or health 

provider from filing an action, under 

subrogation principles, to recoup "benefits 

paid pursuant to any deductible or copayment 

under this section."  Similar language 

appears in N.J.S.A. 39:6A-4.3; AICRA did not 

modify that provision either.  Thus, we 

conclude that the Legislature wanted to 

preclude both accident victims and their 

insurers from pursuing legal actions to 

recover PIP deductibles and copayments. 

  

[Id. at 250-51.] 

 

 The fact the Legislature persisted in precluding a party 

from recovering copayments and deductibles after expanding the 

definition of "economic losses" in N.J.S.A. 39:6A-2(k) to 

include uncompensated medical expenses does not reveal, as 

defendants and amici suggest, an intention to bar accident 

victims from recovering medical expenses that exceed his or her 

PIP coverage limits.   

 Finally, it cannot be overstated that "[o]ur task . . . is 

to discern and give effect to the intent of the Legislature." 

State v. O'Driscoll, 215 N.J. 461, 474 (2013).  "Courts should 
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be extremely reluctant to add terms to a statute, lest they 

usurp the Legislature's authority."  DiNapoli v. Bd. of Educ. of 

Twp. of Verona, 434 N.J. Super. 233, 238 (App. Div.), certif. 

denied, 217 N.J. 589 (2014).  

 In summary, we hold Section 12 does not make inadmissible 

medical expenses between the PIP limit in an insured’s standard 

automobile insurance policy and $250,000, less deductibles, 

copayments, or exclusions.  Such expenses are a kind of 

uncompensated economic loss that an injured party may seek to 

recover against a tortfeasor.  See N.J.S.A. 39:6A-12 and 

N.J.S.A. 39:6A-2(k).  Because evidence of plaintiffs' medical 

expenses above those paid by their respective PIP policies are 

not inadmissible, the two orders under review are reversed.  

 We recognize an insured may incur medical expenses just 

above his or her PIP limits that arguably might be minor.  

Whether an insured is precluded from recovering such expenses 

from a tortfeasor is a question we neither reach nor foreclose.  

Here, however, it cannot be reasonably maintained plaintiffs' 

uncompensated medical expenses are minor.   

  We have considered defendants' and amici's remaining 

arguments, including the contention that, if an insured selects 

one of the four alternative options for PIP coverage, the amount 

between the limit chosen and $250,000 is an exclusion and 
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inadmissible.  We conclude these remaining arguments are without 

sufficient merit to warrant discussion in a written opinion.  R. 

2:11-3(e)(1)(E). 

 Reversed. 
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Juan Asalde, 
 
     Plaintiff(s) 
 
v. 
 
Simon Tacuri and Jacelyn G. Tacuri, 
 
    Defendant(s) 
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) 
) 
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SUPERIOR COURT OF NJ 
LAW DIVISION 
UNION COUNTY 
 
DOCKET NO. UNN-L-3765-17 

 
CIVIL ACTION 

  
NOTICE TO PRODUCE 

DOCUMENTS   
  
 

 
TO: F.R. “Chip” Dunne, III, Esq. 

Dunne, Dunne & Cohen, LLC 
683 Kearny Avenue 
Kearny, NJ 07032 

 
 

 
PLEASE TAKE NOTICE that defendants hereby demand that you produce the following 

at the office of Leary, Bride, Mergner & Bongiovanni, 7 Ridgedale Avenue, Cedar Knolls, New 

Jersey, within the time prescribed by the Rules of Court: 

 1. All police reports, incident reports, accident reports and/or other investigation 

reports relating to the subject accident and/or injury. 

 2. All medical records, emergency room records, hospital records, medical reports, 

office notes, chart notes, tests and test results and other documents relating in any way to the 

injuries allegedly suffered by the plaintiff in the accident which gives rise to the subject suit. 

 3. All statements obtained from the party serving this Request for Production of 

Documents. 



 4. All statements obtained by any party from any other party to the within litigation. 

 5. All statements obtained by any party from any non-party witness. 

 6. All documents which reflect the name and address of each person from whom a 

statement was obtained, and any document which reflects or relates in any way to the identity of 

the persons present at the time of the taking of the statement and/or relating to the date on which 

the statement was taken.   

 7. Copies of all photographs, movies, videos, diagnostic imaging studies, computer 

generated representations, computer stored representations, computer enhanced representations, 

computer projections, enhanced photographs, diagrams, or recordings of any kind, which are 

alleged to be related in any way either to the accident, the injuries alleged by the plaintiff, or any 

other issue in this litigation, or any other tangible object relevant to the litigation, which may be 

used for any purpose at trial, including but not limited to, substantive or demonstrative evidence. 

 8. The declaration sheet for all policies of insurance affording coverage to any party 

to this litigation for any of the claims being asserted in this litigation.   

 9. Each complaint filed by the plaintiff in this action, including Amended 

Complaints. 

 10. Each Answer filed by any party to the litigation. 

 11. Each set of interrogatories answered by any party to this litigation, and copies of 

all responses made to those interrogatories, including amendments, attachments, and 

supplements thereto.  

 12. The reports of all experts retained by any party to this litigation, whether or not 

provided in answers to interrogatories or by way of amendment thereto. 

 13. All documents produced by any party in response to any Notice To Produce 

Documents served by any other party.  



 14. Transcripts of any deposition taken prior to the filing of the Answer of the party 

serving this request for production. 

 15. All documents obtained by any party pursuant to a medical authorization executed 

by the plaintiff. 

 16. Federal and State income tax returns and withholding statements and 1099 

statements for the year prior to the year in which the incident occurred and the year following the 

incident. 

 17. All medical reports, medical records, deposition transcripts, police reports, 

pleadings, discovery and any other documents generated in any and all other claims made by 

plaintiff for personal injuries, together with the name and address of any and all medical care 

providers from whom treatment was sought. 

 18. Identify and attach hereto copies of any and all treatises, journal articles, 

deposition or trial transcripts, pleadings, reports or other documents, not otherwise exchanged in 

discovery in this matter, which were authored by, or consist of the testimony of, any expert or 

fact witness identified by any party in this matter.   

 19. All documents, policies, including declaration page covering the date of loss; and 

coverage selection forms which specify the plaintiff’s tort threshold and Personal Injury 

Protection (hereinafter, “PIP”) benefits coverage limits applicable for the accident at issue. 

 20. Motor vehicle policies of insurance for all persons in the plaintiff(s) household at 

the time of the accident and all policies affording the plaintiff with PIP or UM/UIM benefits on 

the day of the accident. 

 21. All Medicare, Medicaid, and health insurance identification cards in effect from 

the date of the accident to the present. 

 22. Full and complete documentation of medical benefits which are related in any 

way to benefits received from Medicare of Medicaid.  



 23. If there is a claim for unreimbursed medical expenses or wages, full and complete 

copies of any and all health insurance and disability policies covering plaintiff and/or any 

member of plaintiff’s household and any and all information pertaining to payments made 

pursuant to such policies. 

 24. Clear copies of each and every Explanation of Benefits and corresponding PIP 

Ledger for every bill submitted to, paid and/or processed by the automobile insurance carrier 

providing PIP benefits to plaintiff. 

 25. Copies of all documents purporting to reflect a denial and/or termination of 

benefits pertaining to injuries claimed in this accident, including but not limited to, denial of PIP 

or health benefits to plaintiff. 

 26. Clear copies of all medical provider billing ledgers and bills for any medical 

services provider(s) who treated, examined and/or tested plaintiff for injuries alleged to have 

been sustained in the subject accident, including dates of service, CPT codes, applicable ICD 

codes, billed amount, amounts credited, and amounts claimed due and owing. 

 27. Clear and legible copies of each office treating note, diagnostic test, examination, 

treatment or the like for which payment is claimed to be due and owing. 

 28. Clear copies of each receipt, check, credit card bill or the like reflecting payment 

of any and all deductible and co-payment to any provider. 

 29. Complete copy of all health insurance policies, including schedule of benefits, for 

the year of the subject accident for plaintiff or any member of his/her household, if applicable. 

 30. Clear copies of any payroll record, bill, invoice, statement, or the like evidencing 

any amount in payment of health insurance benefits paid by the plaintiff or a household member. 

 31. Clear and complete copies of any and all documents regarding payments for 

medical bills, including but not limited to, Explanation of Benefits documents or the like 



reflecting payment of medical expense for treatment, care, and /or diagnostic testing for injuries 

alleged to have been sustained in the accident at issue. 

 32. Clear and complete copies of any documents showing proof of any liens asserted 

by any health insurance companies.  If said medical bills are paid by plaintiff’s health insurance 

carrier and said carrier is claiming a fully self-funded ERISA lien, plaintiff shall provide 

defendant with the following: 

 a. Form 5500 and all schedules associated with same for the applicable time periods; 

 b. The Summary Plan Description; 

 c. The Actual Plan or Contract; 

 d. The Latest Summary Annual Report; 

 e. The Latest Terminal Report; 

 f. The Bargaining Agreement; 

 g. The Trust Agreement; 

 h. Plan Participant Directory; 

 i. Any evidence the plaintiff was supplied with a copy of the Summary Plan   

  Description. 

 33. Produce a complete copy of the plaintiff’s PIP ledger dated within the past 60 

days.  

 34. Clear and complete copies of any and all letters of protection applicable to any 

and all medical providers. 

 35. Provide the name and address of the PIP attorney handling the first party PIP 

benefits and/or claim, if any. 

 36. Identify the name, title and business address for any and all persons responsible 

for billing for each medical provider with which plaintiff has treated and/or consulted for injuries 

claimed to have resulted from the accident at issue. 



 This obligation is an ongoing one, and should be deemed renewed by this defendant each 

time a party to this matter identifies a fact or expert witness who may testify at trial. 

 Failure to comply with the Notice to Produce will result in an application for the imposition 

of sanctions pursuant to the Rules of Court. 

     LEARY, BRIDE, TINKER & MORAN 
      Attorneys for defendants Simon Tacuri and Jocelyn G.  
     Tacuri, improperly pled as Jacelyn G. Tacuri 
 
 
 
                           BY:_____________________________________ 
       DAVID J. DERING 
 
DATED:  October 17, 2018 
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New Jersey Super Lawyer™ every year since 2005. The award is given after a rigorous selection process that 
includes both professional achievement and peer recognition.  Craig has also been selected through a diligent 
process involving endorsement from peer attorneys as one of the Best Lawyers in America® every year since 
2013. He was honored as the 2019 “Lawyer of the Year” for Personal Injury-Plaintiffs in the Princeton-Metro 
region. 

Craig was elected President of the Mercer County Bar Association in 2005 and the association recognized him 
as the “2016 Professional Lawyer of the Year.” In 2004, the Mercer County American Inn of Court named 
Craig “Attorney of the Year,” for his efforts in advancing the fundamental tenets of ethics and civility in the 
legal profession. 

Craig has been a Trustee to the New Jersey State Bar Association for the past four years and serves as the 
chairperson to certain committees in the New Jersey State Bar Association. 
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Prior to private practice, Craig clerked for Mercer County Superior Court Civil Presiding Judge Honorable 
Neil H. Shuster and was a trial attorney for the Mercer County Prosecutor’s Office. He has argued before the 
New Jersey Supreme Court and has handled numerous matters in the Appellate Division resulting in published 
decisions. He also regularly appears in federal court. He is the current Municipal Prosecutor for Pennington 
Borough. 

Craig received his Juris Doctor from Seton Hall University School of Law and his B.A. from the University of 
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MARK BONGIOVANNI joined the firm in 1988 and is currently serving as its co-
managing partner.  He is admitted to practice in the State of New Jersey, the United 
States District Court for the District of New Jersey, the United States Court of Appeals 
for the Third Circuit, the State of New York, the United States District Courts for the 
Southern and Eastern Districts of New York, the State of Pennsylvania, and the State of 
Nebraska.  He has tried in excess of 150 jury trials to verdict.  His practice encompasses 
an extensive case load, including multi-party construction defect claims involving breach 
of contract, risk transfer, code violations, fraud, NJCFA, and insurance coverage issues. 
He also handles complex cases in the areas of products liability, wrongful death, trucking 
and transportation liability, environmental and toxic tort claims, professional malpractice, 
and wrongful termination. He has litigated a substantial number of cases venued in the 
New Jersey Superior Courts, the New Jersey District Court for the District of New Jersey, 
the New York State Courts, as well as before the American Arbitration Association 
(Construction Division), from inception through trial.  In addition, Mr. Bongiovanni is 
experienced in handling appeals before the New Jersey Supreme Court and the Third 
Circuit Court of Appeals which have resulted in numerous favorable published decisions. 

Mr. Bongiovanni has been designated by the Supreme Court of New Jersey, Board of 
Trial Certification, as a Certified Civil Trial Attorney.  He is rated as a “Prominent” 
Attorney in Construction and Insurance Law by Martindale Hubble and is AV rated in 
both legal ability and ethical standards. He has received the highest possible rating 
reflecting the confidential opinions of members of the Bar and Judiciary and has been 
named in the Top Rated lawyers and New Jersey’s Legal Leaders as published in Wall 
Street Journal.  He is also a member of the New Jersey State Bar Association, the 
Middlesex County and Mercer County Bar Associations, the New York State Bar 
Association, the New York City Bar Association, the American Bar Association, the 
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Middlesex County Trial Lawyers Association, the Trial Attorneys of New Jersey, the 
New Jersey Defense Association, the Claims and Litigation Management Alliance, and is 
former Chair of District X Fee Arbitration Committee.  Mr. Bongiovanni provides 
seminars to clients of the firm and attorneys regarding contractual defense and 
indemnification issues, as well as developments in insurance coverage law. He is a 
graduate of Montclair State College and Western Michigan University, Cooley Law 
School. 
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nursing home neglect and abuse. She also represents clients in employment discrimination and “Title 59 
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as a senior associate for five years at the law firm of Szaferman Lakind Blumstein and Blader, P.C., 
Lawrenceville, New Jersey, where she represented primarily Plaintiffs in serious and catastrophic injuries, civil 
rights violations, medical malpractice and employment discrimination. 
 
Tracey is a former Deputy Attorney General (DAG) for the State of New Jersey. As a DAG, she defended 
State agencies and employees in litigation filed against the State, including cases brought pursuant to Title 59. 
Those cases involved allegations of dangerous condition of public property, negligence, malicious prosecution, 
sexual abuse and assaults, abuse and neglect, and wrongful death and survivorship actions. Tracey also 
defended the State in cases alleging violations of the State and Federal Constitutions, 1983 civil rights 
violations and Federal Employees Liability Act (FELA). Her clients included the NJ State Police, NJ 
Department of Transportation, NJ Transit, State’s colleges and universities, UMDNJ (now Rutgers), New 
Jersey Department of Children and Families (formerly DYFS) and the NJ Department of Corrections. 
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Tracey graduated from Rutgers University-Newark in 1999 with a BA in Criminal Justice. She graduated from 
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Ronald Hedges, U. S. Magistrate, United States District Court, Newark. 
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 Thomas E. Lenahan, Jr. is the Senior Partner in the Firm of Lenahan & Rockwell, 
P.A. which has offices in Bridgewater and Freehold, New Jersey. He was admitted to the 
New Jersey Bar in December, 1974. While experienced in a variety of areas, he has 
focused on Civil Trial Litigation for the majority of his years in practice. Mr. Lenahan 
was certified by the New Jersey Supreme Court as a Certified Trial Attorney in January, 
1983 and continues to hold that certification. He was elected to membership in the 
American Board of Trial Advocates in 1990 and served as President of the Northern New 
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now as a Legislative Coordinator for the Executive Committee of the NJSBA Civil Trial 
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 In 2010, he received the James J. McLaughlin Professional Award from the New 
Jersey State Bar Association. In 2011, he was a recipient of the Herman L. Brightcough 
Award by the Middlesex County Trial Lawyers Association. He currently serves as a 
member the Insurance Defense Section of the New Jersey State Bar Association.  
 
 Mr. Lenahan holds an “AV” rating from Martin Dale-Hubble, its highest rating, as 
bestowed upon him by both Judges and his fellow attorneys.   
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Thomas J. Manzo 

 

Thomas J. Manzo 

Partner 

Phone: 609.275.0400   Fax: 609.779.6073 
Send Mail 
101 Grovers Mill Road, Suite 200 
Lawrenceville, NJ 08648 
Vcard 

 

Thomas J. Manzo is a Partner with Szaferman Lakind, concentrating his civil trial practice in a variety of 
complex personal injury matters ranging from automobile and slip and fall accidents, to victims of crime, 
abuse and neglect and product liability. Prior to joining the firm, Tom served as law clerk to the Honorable 
Clarkson S. Fisher, New Jersey Superior Court, Appellate Division. 

An active member in the New Jersey State Bar Association, Tom enjoys positions on the Executive Committee 
of Civil Trial Bar Section, the Legislative Committee and on the Young Lawyers Division Executive 
Committee as the Mercer County Representative.  He is also a Trustee on the Board for the New Jersey State 
Bar Foundation, the charitable arm to the NJSBA. Through the NJSBA, he has lectured to fellow lawyers on 
topics including ethical practice and trial strategy. 

Tom received his Juris Doctor from Seton Hall University School of Law in 2008. During his last year of law 
school, Tom was employed by Seton Hall University as an instructor of first year law students, teaching skills 
and methods in the context of evidence, constitutional law, property and civil procedure. 

Tom received a Bachelor of Arts degree, summa cum laude, from Rutgers University – Rutgers College, where 
he majored in French Literature and was a member of Phi Beta Kappa National Honor Society. 

A member of both the New Jersey and New York bars, Tom currently resides in central New Jersey with his 
wife and children. 
 

mailto:TManzo@szaferman.com
http://www.szaferman.com/wp-content/uploads/2013/11/Thomas-J-Manzo.vcf


 
 
 
 

Call 973-539-2090Back to All Attorneys  

WILLIAM H. MERGNER, JR. 
Co-Managing Partner 

WILLIAM H. MERGNER, JR., graduated from the Catholic University of America 
Magna Cum Laude in 1982. He received his Juris Doctor from the Marshall Wythe 
School of Law at the College of William and Mary in 1985. He became associated with 
the firm following graduation and subsequently has become a partner in the firm, 
currently serving as co-managing partner. 

Since joining the firm, he has been involved in daily trial work, having tried in excess of 
two hundred jury trials to verdict in state and federal courts in New Jersey. He has 
successfully handled the defense through trial of construction site accidents, multi-party 
construction defect cases, environmental/toxic tort claims, products liability claims, 
professional liability claims including medical, engineering, agents/brokers claims, as 
well as complex general liability claims involving serious injury or death. He has handled 
a significant number of appeals before the New Jersey Appellate Division, the New 
Jersey Supreme Court, and the Third Circuit Court of Appeals and has numerous 
favorable published and unpublished decisions. 

He regularly provides seminars to clients of the firm and attorneys in New Jersey 
regarding a wide range of issues ranging from contractual risk transfer, products liability 
law, as well as developments in insurance coverage law, and trial techniques, teaching an 
average of six seminars per year over the last ten years. 

He is serving his second term as a Trustee of The New Jersey State Bar Association. He 
is the Chair of the NJSBA Special Task Force on the Practice of Law, is Chair of the 
NJSBA Amicus Committee, is the past Chair of the Civil Trial Practice Section of the 
NJSBA and currently serves on its Executive Committee. He serves as a member of the 
Supreme Court Committee on the Rules of Evidence, the Joint Supreme Court/NJSBA E-
Courts Committee, the Supreme Court Committee on Expediting Civil Actions, the 
NJSBA Meeting Arrangements and Programs Committee, and the NJSBA Judicial 
Administration Committee. He is currently a member of the NJSBA’s Insurance Defense 

http://www.lbmblaw.com/


Committee, where he has been a member since its formation, and is a fellow of the 
American Bar Foundation. He has been selected as a “Super Lawyer” by New Jersey 
Monthly Magazine every year since the award was initiated, and is “AV Preeminent” 
rated by Martindale-Hubbell. 

 



Michael R. Paglione 

 

Michael R. Paglione 

Partner, Executive Committee 

Phone: 609.275.0400   Fax: 609.779.6078 
Send Mail 
101 Grovers Mill Road, Suite 200 
Lawrenceville, NJ 08648 
Vcard 

WATCH 2-Minute Interview of Michael Paglione 

Michael R. Paglione, a partner in the firm, focuses his practice on serious bodily injury, head, brain and spinal 
injuries, burn victims and defective products, negligence and work-related injuries, both physical and 
psychological. Michael has two decades of trial experience and a record of million dollar-plus settlements and 
awards in recovery for catastrophic injuries. 

Prior to joining Szaferman Lakind, Mr. Paglione was the managing partner in his own firm of Paglione & 
Massi, Esqs., which was located in Hamilton, New Jersey for 25 years. 

Michael is admitted to practice in New Jersey, Pennsylvania, the United States District Court for the District of 
New Jersey and the United States District Court for the Eastern District of Pennsylvania. He is a member of 
the Pennsylvania Bar Association, the New Jersey Bar Association, and the Mercer County Bar Association. 
He has served as Trustee to the Mercer County Bar Association for 6 years, and an Officer for 4 years, before 
being elected President of the Mercer County Bar Association in 2010. Michael has been named to the Super 
Lawyers list in the area of Personal Injury in 2007, 2012, 2013 and 2017. 

He is a past Chair of the Civil Bench-Bar and the Workers’ Compensation Section for the Mercer County Bar. 
He served a 4 year term on the Section VII Ethics Committee, and is also a member of the American 
Association for Justice and The New Jersey Association for Justice. 

He received his Juris Doctor from the Seton Hall University School of Law and earned his undergraduate 
degree, a Bachelor of Science in Business Administration, from Seton Hall University. Michael is local to the 
Trenton area having, graduated from Notre Dame High School in Lawrenceville, New Jersey. 

mailto:MPaglione@szaferman.com
http://www.szaferman.com/wp-content/uploads/2013/11/Michael-R-Paglione.vcf
http://youtu.be/aG8WdzuFVHE?list=UUTvdjTByRdB65TwUNPdoUnA
http://www.szaferman.com/wp-content/uploads/2013/10/Michael_R_Paglione_small.jpg


BE IN A POSITION OF STRENGTH 

CPA, PARTNER; TEAM LEADER, LAW FIRM SERVICES   

WILLIAM E. SANSONE 

PROFESSIONAL EXPERIENCE  

▪ More than 30 years of experience in private industry and public accounting with an 

expertise in:  

 Business and strategic planning 

 Auditing and tax  

 Professional service firms—team leader for law firm niche group 

 Inventory costing and controls for many industries, especially manufacturers 

and distributors.  

 Insurance agencies  

 Royalty and licensing 

▪ Served publicly held corporations in his former position as a senior manager for a large 

regional accounting firm.  

▪ Managed the financial operations of several manufacturers/distributors doing business 

internationally.  

▪ Responsible for  the establishment and financial organization of a new Hong Kong 

subsidiary for a major manufacturer of timepieces. 

 

CERTIFICATIONS / EDUCATION 

▪ Licensed certified public accountant in the states of New Jersey, New York and Florida 

▪ BA degree in accounting, Pace University 
 

MEMBERSHIPS 

▪ American Institute of Certified Public Accountants (AICPA) 

▪ New Jersey Society of Certified Public Accountants (NJSCPA) 

▪ New York State Society of Public Accountants (NYSSCPA) 

▪ Monmouth-Ocean Development Council (MODC) 

▪ American Cancer Society, Corporate Leadership Council  

INDUSTRIES 

 Closely-Held 
Businesses 

 Professional Services 
 Manufacturing 
 Distribution 
 

SERVICES 

 Accounting and 
Auditing 

 Tax Compliance 
 Consulting 
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