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The Best Interest of the Child Must Remain the Goal of Custody and Parenting Time
Determinations
By: Jeralyn L. Lawrence, Esq.1
This article will address current New Jersey law as it relates to custody and parenting
time determinations, the evolution of statutory and case-law precedent, and the serious and
underlying concerns accompanying the current proposed bill i that, if accepted into law, would
establish the presumption of joint physical custody in every matter where the issue is raised. This
article will additionally address alternative means of resolving issues of custody and parenting
time in lieu of seeking a judicial determination as to same. The purpose of the proposed bill is
clear: “The Legislature finds and declares that it is in the public policy of this State to assure
minor children frequent and continuing contact with both parents after the parents have separated
or dissolved their marriage and that it is in the public interest to encourage parents to share the
rights and responsibilities of child rearing in order to effect this policy.”
While the impetus behind S273/A1091 remains consistent with current public policy, the
proposed presumption of joint physical custody effectively impedes the judiciary’s inherent
authority to address the best interests of the individual child based upon his or her needs, and the
unique facts and circumstances of each case. The proposed presumption has no basis in the law,
psychological studies, or research into the best interests of children. Conversely, it is an
automatic, arbitrary, and capricious mechanism that, if established, will hinder parents, attorneys,
and the courts alike from addressing what must remain the central and ultimate goal in custody
and parenting time disputes: securing the best interest of the child involved.
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New Jersey courts have long recognized the traditional “best interest of the child”
standard in custody determinations.ii This standard was first enunciated in New Jersey in 1944,
and has and continues to evolve along with changes in the social climate. iii For example, New
Jersey courts previously recognized what has since been coined the tender years’ doctrine.
Pursuant to same, physical custody of a child of “tender years” was “ordinarily [] awarded to the
mother if she [was] a fit and proper person.”iv The theory was that “the mother [would] take
better and more expert care of the small child than the father [could].” v This categorical theory
has since been refuted by psychological experts, attorneys, and the courts alike. vi
Per current New Jersey statutory law, “it is the public policy of this State to assure minor
children frequent and continuing contact with both parents after both parents have separated or
dissolved their marriage and that it is in the public interest to encourage parents to share the
rights and responsibilities of child rearing in order to effect this policy.” vii Notably, the language
of the proposed bill, S273/A1091, mirrors that of the statute currently in effect. New Jersey, by
statute, is a shared parenting time State wherein “the rights of both parents shall be equal . . .” viii
Per the statute, courts must address and weigh a variety of factors in any proceeding involving
the custody of a child. These factors include:
the parents’ ability to agree, communicate and cooperate in matters relating to the
child; the parents’ willingness to accept custody and any history of unwillingness
to allow parenting time not based on substantiated abuse; the interaction and
relationship of the child with its parents and siblings; the history of domestic
violence, if any; the safety of the child and the safety of either parent from
physical abuse by the other parent; the preference of the child when of sufficient
age and capacity to reason so as to form an intelligent decision; the needs of the
child; the stability of the home environment offered; the quality and continuity of
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the child’s education; the fitness of the parents; the geographical proximity of the
parents’ home; the extent and quality of the time spent with the child prior to or
subsequent to the separation; the parents’ employment responsibilities; and the
age and number of the children. A parent shall not be deemed unfit unless that
parents’ conduct has a substantial adverse effect on the child. ix
As is clear from a cursory review of the statute itself, there exists no preference or presumption
that a child will or should remain with one parent over the other. Conversely, the statute
explicitly provides that both parents’ rights are equal in any custody determination. This tenant
of equal rights stems from the First, Ninth, and Fourteenth Amendments of the United States
Constitution.x Thus, New Jersey courts are tasked with issuing a custody determination based on
a weighing of the statutory factors in light of the facts and circumstances of each individual case,
with the best interest of the child as the cornerstone of the analysis. xi
This principle is further supported by relevant case-law precedent confirming the longstanding rule that the “touchstone for all custody determinations has always been ‘the best
interests of the child.’”xii A court’s custody determination must focus on the “safety, happiness,
physical, mental and moral welfare”xiii of the child in question. Current New Jersey law provides
the judiciary with the discretion necessary to create a parenting time schedule that meets the
specific needs of each child. This goal is inhibited by the proposed bill, which provides for
a rebuttable presumption of joint legal custody and equal or approximately equal
physical custody. The court shall enter an order for joint legal and physical
custody of a minor child to both parents which shall include: (1) provisions for
residential arrangements so that a child shall reside an equal or approximately
equal amount of time with each parent in accordance with the needs of the child
and the parents; and (2) provisions for consultation between the parents in making
major decisions regarding the child’s health, education, and general welfare.
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To rebut the presumption of equal or approximately equal physical custody, a
parent shall bear the burden of proof and must provide clear and convincing
evidence that joint physical custody is harmful to the child. xiv
The proposed bill eradicates the myriad of factors currently addressed by the courts, and instead
replaces a judge’s fact-sensitive analysis of the child’s needs and best interest with what is
effectively a one-size-fits-all parenting time arrangement. The virtually automatic nature of the
proposed bill raises numerous and alarming concerns for parents, practitioners, courts, and most
importantly, children who would be subject to same.
By depriving the court of its discretion to craft a parenting time schedule that considers
the unique facts and circumstances of any given case, we are ignoring the specific needs and best
interests of children subject to such decisions. Such an automatic analysis explicitly ignores the
population of children with special needs who may benefit from an alternate parenting time
arrangement. A presumption of equal parenting time similarly disregards the reality that parents
may live far apart (thus requiring that the child travel frequently and extensively), or that a parent
may struggle to accommodate such an arrangement due to his or her work schedule. Further, a
parent’s mental and/or physical health may make it impractical, if not impossible, for him or her
to exercise an equal parenting time schedule. xv
Children of parents who are unable to communicate, cooperate, and compromise with one
another may also suffer if subject to such a presumption. Similarly, a parent who has experienced
acts of domestic violence at the hands of his or her former spouse or partner may be exposed to
further abuse and control as a result of same. Under such circumstances, a victim of domestic
violence may ultimately decide to remain in an abusive relationship if he or she believes doing so
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would protect the child from spending time alone with the abuser. A child caught in the middle
of any one of the untenable circumstances referenced above is likely to experience not only a
significant disruption to his or her routine post-divorce or separation, but the accompanying
instability that results from same.
The New Jersey Supreme Court has explicitly addressed and acknowledged these
concerns: “The objections most frequently voiced include contentions that such an arrangement
creates instability for children, causes loyalty conflicts, makes maintaining parental authority
difficult, and aggravates the already stressful divorce situation by requiring interaction between
hostile ex-spouses.”xvi These concerns are largely diminished by current statutory law and caselaw precedent which provide for a complete review and analysis of the circumstances of each
individual matter, judicial discretion, and the statutorily defined goal of attaining a parenting
time schedule that promotes the best interest of the individual child.
Courts are called upon to address issues of custody and parenting time only under
circumstances where the parties themselves are unable to resolve same. Judges tasked with
making such determinations have long opined that the courts are never the optimal venue to
make such imperative decisions:
We urge the parties to understand that courts in any jurisdiction are poor places to
resolve such fundamental relational problems as child custody. Rules of law and
procedural strictures are no substitute for personal choice in so intensely personal
an issue. Parents who have divorced are frequently unable to communicate
constructively on issues of importance; so they look to the legal system to resolve
their problems. But no stranger in a judicial robe, however able and well
motivated he or she may be, is equipped to make a decision as valid as the parents
working together might make.
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[The parties] must come to understand that security, peace of mind and stability
are every child's right. Their inability to deal constructively with each other
deprives their son of his due, which is within their power to give. Professed love
is no substitute where it results in turmoil and uncertainty for the child who is
pulled in opposite directions by his parents. This child will receive what he
desperately needs in this regard only if both parties are genuinely prepared to
subordinate their individual needs to the best interests of the child and begin to
communicate with each other solely for the benefit of the child. We urge the
parties to make an effort to resolve this matter between themselves with
professional assistance. Otherwise, there is a substantial risk that they will doom
their child to a future of conflict, sadness and certain psychological harm. xvii

Parents who are unable to amicably resolve issues of custody and parenting time amongst
themselves have a wide array of options available to them in lieu of seeking judicial relief.
Alternative Dispute Resolution assists parties willing to work together to resolve custody and
parenting time disputes, among others, and includes mediation, the collaborative process, and
arbitration.
Mediation is the most common method of Alternative Dispute Resolution. Mediation is a
process by which the parties attempt to resolve their outstanding issues with a neutral, trained
mediator whose goal is to assist the parties in communicating and compromising with one
another. Parties engaging in mediation may elect to do so with or without the assistance of
individual attorneys. The mediator does not make determinations, but merely guides the parties
toward resolution of their issues and facilitates their negotiations. Mediation is a confidential
process, which is appealing to parties who may otherwise feel hesitant to participate if their
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communications could later be utilized against them in a court proceeding should the mediation
prove unsuccessful.
Another option available to parties who desire to resolve their differences outside of the
courtroom is the collaborative process, also referred to as a collaborative divorce. The
collaborative process consists of each party hiring his or her own attorney, and with all executing
a participation agreement, which is an agreement that contractually commits the parties to
settling their matter outside of court. Pursuing a collaborative divorce allows for a more
informal, private divorce/separation process as it occurs through a series of meetings. However,
if the parties are unable to reach an amicable resolution, and consequently must seek relief from
the court, the attorneys utilized are prohibited from representing the parties relative to same.
The third method of Alternative Dispute Resolution is arbitration. Parties who elect to
proceed with arbitration select a mutual, neutral arbitrator who, comparable to a judge, will listen
to arguments presented by both parties and issue a determination relative to same. Arbitration
can be binding or non-binding. In binding arbitration, both parties waive their respective right to
trial, and the arbitrator’s determinations are final, subject to any recourse explicitly set forth in
the parties’ arbitration agreement. Conversely, parties who agree to participate in a non-binding
arbitration do not waive their right to trial, and may seek judicial relief from the arbitrator’s
determination.
Alternative Dispute Resolution is an appealing and popular option for divorcing or
separating parties seeking to resolve their issues in a less adversarial setting than that of the court
system. There are many advantages to engaging in Alternative Dispute Resolution in lieu of
seeking judicial relief, including but not limited to the significantly lesser expense often
7

associated with same, and the vast opportunities available to parties to resolve their issues in a
more private, cooperative setting. For these reasons, and in light of the sensitive nature of issues
of custody and parenting time, an increasing number of parties are electing to participate in
mediation, collaboration, and arbitration, or a combination of the three methods, to resolve their
issues.
Many litigants who participate in Alternative Dispute Resolution in lieu of litigation find
the experience to be amicable and rewarding. Although Alternative Dispute Resolution is a
valuable tool to resolve all types of disputes incident to divorce or separation, each of the three
referenced methods of Alternative Dispute Resolution provide litigants the opportunity to engage
in an open conversation and analysis as to what is best for their child, with a focus on the unique
circumstances of the individual case. Not only would the automatic nature of the presumption
provided in the proposed bill impede the court’s fact-sensitive analysis of this integral issue, but
also that of litigants who elect to participate in Alternative Dispute Resolution.
The best interest of the child must remain the goal to achieve in each and every custody
and parenting time determination. The proposed presumption of joint physical custody disregards
this long-standing tenant of family law, endeavors to streamline the most imperative aspect of
any divorce or separation, and provides for far less of an analysis than is presently required to
equitably distribute marital or joint property. Children are not property that can be so simply and
automatically divided, and a determination as to what is best for each individual child cannot be
reduced to a rebuttable presumption. This monumental decision must remain in the sound
discretion of the court, should parents be unable agree.
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Practical Tips: The Honorable Anthony F. Picheca, Jr., J.S.C. is a judge of the Somerset County
Superior Court with over nine years of experience in the Family Division. From his experience
on the bench presiding over custody and parenting time disputes, Judge Picheca offers the
following practical tips:
1. The best custody and parenting plans are the ones not in writing. In these situations,
parents are properly communicating, cooperating, and compromising with one another as
to the day to day issues that arise. This works best when parents are flexible and willing
to put their own selfish interests aside and subordinate same for the best interest of the
child.
2. If the parties are unable to reach a custody and parenting time agreement amongst
themselves, assist your clients in creating a detailed road map to attempt to guide the
parties. However, it is prudent to advise your client that even the most detailed and
thought out parenting time schedules cannot contemplate every possible circumstance. In
the end, parents must work on committing to do better communicating with one another.
3. If all else fails and you must call upon the court to determine a custody and parenting
time dispute, retain custody experts. Ideally, parents will agree to retain a joint expert and
be bound by his or her recommendations. This saves both time and cost. However, if
clients are unwilling to be bound by the expert’s recommendations, parents should retain
their own experts from the very beginning.
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4. Encourage clients to engage in mediation, or another form of collaboration, to assist in
resolving custody and parenting time issues. Sometimes the input of a neutral third party
professional is what the client needs to reach an amicable resolution.
5. If you are at an impasse, reach out to your judge. Most, if not all judges are happy to
assist attorneys and clients to resolve their cases to the extent possible.
6. It is most important that we do not lose focus on the best interests of the child. Each child
is unique and their needs are not fungible. There is no “one size fits all” approach when it
comes to custody and parenting time.
Conclusion
Attorneys should encourage parents involved in custody and parenting time proceedings to
focus primarily upon effectuating an agreement that encompasses what is best for the individual
child. Clients confronted with custody and parenting time issues should refrain from obsessing
about “overnights,” and instead thrive to craft a parenting time arrangement that permits both
parents to be present and actively involved in the child’s life. Clients struggling with these issues
should be encouraged to consider seeking professional support and assistance in the form of
family therapy, or when necessary, reunification therapy. These resources promote positive
communication and the development and fostering of good-will between the parents, which
ultimately benefits the child. A rebuttable presumption of joint physical custody as presently
proposed unequivocally distorts this goal and wrongfully focuses on the quantity instead of the
quality of time parents spend with the child.
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IMPOSING EXACTLY EQUAL PARENTING TIME IN EVERY CASE
IS EXACTLY THE WRONG IDEA
By: Ronald G. Lieberman
Research has clearly demonstrated that, on average, children from divorced families are
not as well adjusted as those in intact families.i But is the answer to why that occurs to mandate
exactly equal parenting time in divorce cases? Where in the law does it say that “one size fits all”
regardless of the facts? A presumption of exactly equal parenting time in every case is the wrong
idea in every case.
BACKGROUND
Many states now have a presumption of joint legal custody. ii Arguments in favor of joint
custody have often focused on the benefits for the child of maintaining relationships with both
children while opponents argue that joint custody disrupts the stability of the child’s life and can
expose the child to ongoing parental conflict. iii
Ongoing and frequent access to both parents may mitigate potential effects of parental
absence as seen in sole-custody households and access to the households and resources of both
parents may reduce economic stress.iv Critics have argued that close ongoing contact with both
parents might expose the child to ongoing conflict, thus, there is the split in thought and research
about whether joint custody versus sole custody is appropriate for child adjustment. Some
researchers unequivocally support joint custodyv and others argue that parental conflict is more
important than custodial arrangements. vi
In studying this issue, some researchers have claimed that children in sole-custody
arrangements are better adjusted when living with same-sex parents, as compared to living with
opposite-sex parents.vii
Regardless, several studies over a long period of time have established that children with
separated parents show higher risks for emotional problems and social maladjustment than those
with cohabiting parents.viii There are many explanations for those higher risks, including the
separation process, the emotional crisis that comes along with it, the division of social and
economic capital meaning that an intact family is now split into two, and the children may begin
to reflect lower relationship satisfaction having witnessed their parents becoming divorced or
separated. One cannot discount the daily stressors of potential long distances to school, friends
and extracurricular activities, lack of stability in parenting in the home environment and the need
of a child to adjust to the demands to two different family lives and parental styles. ix
Studies of the effects of custodial arrangements on the well-being of children have
reported that girls showed better adjustment in shared rather than sole parenting arrangements,
whereas boys did better in sole custody.x Boys between 6 and 11 years of age who were in a
shared custody arrangement were better adjusted than those in a sole maternal custody
arrangement.xi Adolescents in a sole paternal custody arrangement reported more problem

behavior than did youth in either sole maternal or shared custody arrangements. xii As Buchanan
found, the direct relation between frequent contact and being caught in parental conflict is
limited to families that are in high conflict.xiii Despite shared custody arrangements, some high
conflict parents manage to maintain boundaries between their interaction with the ex-spouse and
their interaction with the children. As a result, in those situations, interparental conflict reaches
high levels on a sustained basis have strong adverse outcomes with the children. xiv
In summary, shared custody appears to be harmful to children when the parents remain at
high conflict, which is an inherently subjective term, when the children are the subjects of
conflict, or when they become a part of the parental discord. Yet why is there this movement
afoot to force exactly equal parenting time in each case?
WHICH CUSTODIAL ARRANGEMENT REALLY BENEFITS THE CHILD, A
PRESUMPTION FAVORING PARENTAL RIGHTS OR A PRESUMPTION
FAVORING A CHILD’S BEST INTERESTS?
Now that we have some background, practitioners will agree with me that one of the most
complex and compelling issues confronting family law disputes involve the custodial
arrangements, specifically what type of parenting plan will be most beneficial for the children?
Are the children going to be any better or worse if they spend more or less time with both
parents? Will the children’s emotional, behavioral, and psychological well-being improve?
What about the ability to have better relationships with both parents even when there are high
levels of conflict between the parents? These are the questions that we face as practitioners each
and every day.
Yet in New Jersey there are no less than three bills currently pending in the 218 th
Legislature establishing a presumption of joint physical custody in every case. S273/A1091
would establish a rebuttable presumption of joint legal and physical custody and in order to rebut
the presumption, a parent would need to show by clear and convincing evidence that joint
physical custody would be harmful to the child. S86 would provide a presumption of joint
physical custody by repealing N.J.S.A. 9:2-4 altogether with that presumption rebutted by clear
and convincing evidence.
New Jersey is not alone in the concept of considering mandatory joint physical custody in
every case. Some states have laws requiring just that very outcome. Idaho has a presumption of
joint physical custody.xv Other states have presumptions of joint physical custody when the
parents agree to it, such as Maine, Michigan, Mississippi, Oregon and Vermont. xvi Louisiana
statutes provide that, in the absence of an agreement between the parties, a court shall award
custody to the parents jointly.xvii
Proponents of joint physical custody have provided an appealing theme to promote the
presumption, advocating that parents who are equally engaged in the children’s lives will reveal
benefits for everyone involved. The danger, though, is that shared parenting assumes that what
is good for one family is good for every family, without actually looking at the facts behind each
case. In essence, joint physical custody can elevate the rights of parents, even bad parents, over
the safety and best interests of children.

Joint or shared physical custody escapes a precise legal definition. It is generally
accepted in New Jersey that shared or joint physical custody means exactly equal parenting time
without one parent or the other having any more time than the other. It has long been the case
law of our state in interpreting N.J.S.A. 9:2-4 that the rights of both parents, unless there is
misconduct, shall be held to be equal. This statute reaffirms the existence of equal rights to
custody in both parents.xviii This belief that the parents have equal rights goes back to 1954, in
the case of Fantony vs. Fantony, which was an Appellate Division case affirmed with
modification in 1956, by the Supreme Court.
But, New Jersey has always looked at what is good for a child as more important than
what is good for a parent. In the Mayer, case, the trial Judge reviewed case law in other states
showing that it was harmful to a child to be shuttled between two different homes. xix Some of
the theories against such shuttling included the distance between the homes, the lack of
continuity if a child is going between two homes making the child “a perpetual traveler”, and it
could interfere with schooling. With those thoughts in mind, the trial judge in Mayer ordered
that there would be unfettered time between the children and their father in the summer and not
the rest of the year in order to foster the relationship between the parent and child. xx
Shared physical custody is not inherently harmful to a child if there is no violence
between the parents, little conflict, and if both parents have a commitment and ability to work
together.xxi The paramount interest in creating custody arrangements is the best interest of a
child. That is the hallmark of New Jersey and set forth very clear in the statute under our statute
in N.J.S.A. 9:2-4 and applicable case law. The intention of looking at a child’s best interest is to
ensure that custody determinations remain child-centered. xxii
One of the features about the presumption of joint physical custody articulated by its
supporters is that it bypasses the use of a child’s best interest by permitting the court to cut right
to the chase and make a predictable custody award without consideration of the child’s best
interest altogether.xxiii The presumption of joint physical custody begins just as it ends, with the
conclusion that joint physical custody, regardless of the situation (except for instances of
domestic violence), is in the child’s best interest.
The presumption of joint physical custody would apply unless the parent who does not
desire joint physical custody puts on sufficient evidence to show that it is not in the child’s best
interest. As a result, this presumption places a substantial evidentiary burden on the party who
believes that joint physical custody is not good for the child to make a case. As practitioners, we
know that family court litigants often appear self-represented so it is doubtful that many selfrepresented parents will understand that they have an evidentiary burden, let alone how they may
meet it without counsel.
There is inherent trouble in the law whenever there are presumptions. As Justice Byron
White recognized in Stanley vs. Illinoisxxiv:
Procedure by presumption is always cheaper and easier…than individualized
determination. But when…the procedure forecloses the determinants of issues of

competency and care, when it explicitly disdains present realities indifference to
past formalities, it needlessly risks running roughshod over the important interests
of both parent and child.
Without a joint physical custody presumption, courts must consider the actual best
interest of a child when creating appropriate custody awards. But with the presumption in place,
courts do not think of the child at all, thus, creating a parent-friendly approach, as opposed to a
child-centric approach.
Proponents of presumptive joint physical custody claim that children are better off when
both parents are actively engaged in their lives.xxv That’s like saying you are in favor of cleaner
air, bluer skies, and healthier food; meaning who would not be in favor of such things. But when
parents freely choose to co-parent, children tend to adjust well to joint custody. xxvi Given the
choice, parents who are successfully able to negotiate their own parenting arrangements rarely
choose joint physical custody and equal physical custody arrangements. xxvii The same is not true
when joint physical custody is forced upon the parents.
The current state of research shows that the presumption of joint physical custody is
contrary to the best interest of the child, according to a team of psychologists at Wake Forest
University: “imposing joint physical custody on families who are litigating, particularly if
litigation is protracted, is highly unlikely to promote the best interest of the children and may, in
fact, do them harm.”xxviii The research suggests, among other things, post-separation shared
parenting arrangements negatively impact children’s emotional and physical development
especially when the parents have continued conflict. xxix
I am not naïve in thinking that all children will experience joint physical custody
arrangements in the same way. There is no reason to assume that the characteristics of
experiences for children are the same all across the board. But, why should there not be an
individualized analysis of whether joint physical custody is in the best interest of the child as
opposed to looking at custody through a parent-friendly paradigm.
While presumptive joint physical custody claims that it is looking out for the best interest
of the child, in actuality, it fails to account for the interest of the child, altogether. The individual
child does not factor in at all because the presumption ignores the safety and well-being of the
child, especially in the face of heightened parental conflict. The presumption is like a snowball
rolling down a hill – it gathers up speed as it travels and knocks everything over in its wake.
PRESUMPTIONS OF JOINT PHYSICAL CUSTODY IGNORE THE PAST AS A WAY
OF PREDICTING THE FUTURE
Unlike civil courts, which look only to the past, the family court looks both to the past
and the future, using the past as a predictor of the future. It is all too easy to focus on the child’s
future without paying attention to what it is that brought about the court’s involvement in the
first place. With younger children, that has to do almost exclusively with the parent not the
child. So, the problems are those of parents, not the child. Too little time is spent identifying the
underlying problem then to setting out to find a solution for the problem.

The studies showing that joint physical custody benefits a child reveal that half of the
positive impact was linked to the parents having higher incomes and less conflict in the sharing
families and only half of the positive impact was related to the shared parenting arrangement
itself.xxx The more positive outcomes for the children can be a result of the fact that the children
have one parent who is nurturing in one household and one parent is more authoritarian in the
other household.xxxi That dichotomy is frequently a source of strife between the parents and aired
out in court when one parent claims his or her parenting style is superior to the other parent.
Other studies have looked at gender of the children. Gender seems to influence the
impact that conflict has on the children in shared parenting families. Those studies show that
only 29% of shared parenting children say it was difficult to talk to their fathers about things
compared to 43% of children who live with their mothers. Those studies have also shown that
girls’ relationships with their fathers are more damaged by their divorce than the boys’
relationships.xxxii Interestingly, these researchers have shown that the negative outcomes often
attributed to shared parenting may be a consequence of too little fathering time because children
tend to spend less with their fathers when there is a high level of conflict between the parents so
the benefits of shared parenting are diminished but not erased when there is high parental
conflict.xxxiii Girls tend to be more caught in the middle of the conflict than boys, but the girls in
shared parenting families felt closer to the father and less likely to take their mother’s position
when there are disputes.xxxiv
A recent study examined the links among the conflict, fathering time, and the quality of
the father-relationship. That study revealed that if there was high conflict between the parents,
the father and the children had a strained relationship, however where the conflict was lower the
children rated the father-child relationship stronger if the children felt that they had a good
relationship with both parents.xxxv
What has become clear, despite the feelings on both sides of the joint physical custody
argument, is that a strong parent-child relationship is not going to erase the negative impact that
high parental conflict will have on the children. Per the studies exploring the topic, the level of
conflict and quality of the co-parenting relationship do not appear to be as closely related with
the children’s well-being as the quality of the parent-child relationship. xxxvi The connection
between the conflict and the child’s well-being is mediated by the quality of the children’s
relationships with their parents. xxxvii
Parents who settle their custody disputes in court or through protracted legal negotiations
does not appear to be linked to worse outcomes for the children because limiting the time that
children spend with one of their parents through sole parenting does not relate to better outcomes
for the children.xxxviii The quality of the parent-child relationship is more closely linked than
parental conflict or the quality of the co-parenting relationship to children’s outcomes. xxxix
Conflict, co-parenting, and the quality of the children’s relationships with each parent are all
connected to the child’s well-being.xl

CHILD CUSTODY LAWS SHOULD NOT BE LABORATORIES FOR
TESTING SOCIAL SCIENCE THEORIES
As practitioners in family law, we know that legislatures and noncustodial parents see our
child custody rules with a temptation to change them. It frequently seems to those who do not
practice in this area of law that custody of children is a zero sum event, meaning if one party
wins the other one has to lose. But, the possibility for greater loss exists if there is a presumption
of joint physical custody without thinking at all about harm to the child. The child may end up
living with a parent more interested in punishing the other spouse than doing what the child
needs. The child may seem like perpetual suitcase dwellers being shuttled between two parents
who are trying to undermine each other. Joint physical custody may be an optimal solution if
both parents will work hard toward its success. But, mandating it may cause a number of other
problems that were unanticipated such as children feeling as if they need to choose between the
parents or a children feeling as if they have no real sense of permanency. xli
Presumptions for joint physical custody do not take into account the existence of any
continuing hostility and conflict, the need by one party to punish the other, any history of
physical abuse of a child, any history of substance abuse, any feelings by one parent that the
other parent is a bad parent, and the inability of one parent to separate his or her feelings from
the needs of the child. There is no support in the research let alone in the literature showing that
proponents of joint physical custody believe that such factors need to be taken into account at all.
As a result, shared parenting laws pool all of the parents, fit and unfit parents, together without
looking at a case-by-case view. All parents are not alike. Incomes, substance abuse, mental
illness, domestic violence, the age of the child at separation, and the skill sets of the parents as
demonstrated by prior behavior are not considered at all. xlii
For example, what if there is a custodial parent who has little to no interest in the child
because of substance abuse of mental health issues? What if there is one parent that is a serial
parent who sees each of his other kids infrequently but wants shared physical custody in each
case for child support purposes? What if there is a parent who has been perpetually late in
paying child support and now wants a joint physical custody arrangement? Under the proposed
shared physical custody laws, no questions can be asked. These are not hypothetical situations
but are, in fact, real situations that practitioners see on a frequent basis. Each of them would lead
to the same presumed result – shared physical custody. The reason is clear because the focus is
not on the ability of the parent to function or the neighborhood or the incomes, but instead
focuses on parental rights over that of a child’s best interest.
Over the years, courts have tried to address custody not only through a best interest
standard, but through an idea that there is a primary caretaker that has been the psychological
parent over and above the other parent.xliii This theory claims that one parent maintains the
strongest bond with the child as a result of the daily attention to the child’s physical and
psychological needs. That thought still pervades today even in the concept of joint legal or
physical custody. But that approach does not take into account the history of shared decisions
between the parents, characteristics that would show that one parent is more receptive to other
thoughts and parenting approaches than the other parent, the support network in place for either

or both parents, a history of not sharing information with the other parent, any issues of mental
health or physical health, or the geographic proximity of the parents to each other.
The question is not whether children of divorced or separated parents should have
frequent contact with both parents. Instead, the question is whether a one-size-fits-all approach
of a rebuttable presumption of joint physical custody needs to be enacted. That type of situation
does not take into account the history of the parents’ interactions with each other, whether they
have worked on a full-time or part-time basis, their ages, whether they themselves are the
product of divorced families, whether they have any mental or physical health issues, their living
arrangements, what their work responsibilities are, or whether they have any other children.
Without looking at the actual facts of the case, it is difficult to believe how a presumption of
something as important as shared physical custody can be implemented, although as of February
24, 2017, 25 states have either passed or introduced into bills that would mandate joint physical
custody in every custody dispute.
The proponents of the one-size-fits-all approach for joint physical custody have said “the
way the system is set up now, two parents enter a courtroom. When they leave, one is a parent
and the other is a visitor.”xliv So, that level of emotional crux is hard to argue against because
when you question someone’s opinion, you oftentimes question their essence or makeup.
It would be better to remember that it is not the amount of parenting time which would be
the focus but the quality of parenting time and the quality of co-parenting that is important.
Parents successfully involved in shared parenting probably have put their personal conflicts off
to the side and focused in on the children. xlv
CONCLUSION
From everything that has been discussed, joint physical custody creates opportunities to
allow a child to maintain good relationships with both parents which, undoubtedly, is positively
related to the child’s well-being. But, the relationship needs to be constant and parental strife
needs to be minimal. It does not appear, though, children in joint physical custody arrangements
are better off than children in sole parenting arrangements. The parents need to have a good
relationship between each other because a forced parent-child co-residence when there is a bad
relationship could cause the child to be exposed on a repeated basis to strife and negatively
affects the child’s emotional and psychological mental health.
Joint physical custody does not necessarily seem to be the best or worst arrangement, but
it can be less beneficial than sole custody under certain circumstances. If there is low parental
strife and a good relationship between the parents, then it could have benefits to the children.
Without such a foundational background, it can have unintended side effects on the child.
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Does Social Science Research Support a Presumption of 50-50 Physical Custody?
By:

Amy Wechsler, Esq.

Each year for the past several years, New Jersey legislators have proposed bills that would create
a presumption of equal parenting time in custody matters. Although the presumption is rebuttable, the
proposed bills establish that the presumption can be overcome only by showing by “clear and convincing”
evidence that equal or substantially equal physical custody would harm the child. The Family Law Section
of the New Jersey State Bar Association (“FLEC”), the New Jersey chapter of the Association of Family and
Conciliation Courts (NJ-AFCC), and the New Jersey Matrimonial Lawyers Alliance (“MLA”) have submitted
to the legislation’s sponsors, written opposition to this presumption.
New Jersey law has long recognized that both parents should have significant involvement in the
rights and responsibilities of raising and caring for children, appropriately focusing on the best interest of
the child without dictating a specific result or formula. Our existing statutory framework focuses on the
best interests of children by allowing mental health professionals, legal professionals and judges to apply
their knowledge and expertise in contested cases to consider factors enumerated by statute and establish
the custodial arrangement most suited to promote the best interests of children in each family.
Research on outcomes for children in different parenting time arrangements has emerged only
over the last few decades given that shared parenting is pretty much a recent phenomenon. Until the
late 19th century, fathers were awarded custody of children, even when mothers left to escape abusive
marriages. The pendulum swung in the 20th century, based on the Tender Years Doctrinei and the reality
that, in most households, mothers stayed home and had primary responsibility for raising children. Antisuffrage posters depicted the decline of families if women were granted the right to vote, warning fathers
that they would suffer the fate of having to care for young children, a task viewed as women’s work and
unmanly, as depicted in the following cartoons from that era.
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Divorce was fairly uncommon before the 1960s and 1970s, and carried a highly negative stigma.
With women’s liberation, more women joined the job market and more households consisted of two
working parents. With two parents working, child-rearing became less the domain of mothers, and more
of a shared responsibility. Even for families in which women had not worked during the marriage, the
economic realities of post-divorce life required them to go to work. As fathers have become more
involved in raising children, shared parenting has become increasingly common, although in the majority
of cases, children still live primarily with their mothers.ii As these societal norms have shifted over the last
several decades, legislatures and courts have had to grapple with different realities and a wide range of
family structures in determining child custody arrangements.
While legislatures in several states within the U.S., as well as elsewhere in the world, have enacted
statutes creating either a presumption or a preferred policy of “shared” parenting, these do not go so far
as to mandate a specific schedule or an equal sharing of time. For example, Australia is often cited as a
jurisdiction requiring 50-50 parenting time, but that is not, in fact, the case. To the contrary, Australia law
creates a presumption of equal shared parental responsibility, but not of equal time. Instead, as a matter
of policy, rather than statutory presumption, judges are to “consider” entering orders for equal or
substantial and significant care-time arrangements.iii

Research on the Impact of Joint/Shared Custody versus Sole Custody
Given the relative recency of a significant level of shared custody cases, academicians and
researchers have begun to study and compare the effects of various custody configurations during the
last three or four decades. Numerous studies designed to evaluate or measure child outcomes in varying
custody arrangements have been published in journals not only in the United States, but in other countries
as well. These studies vary greatly in methodology, size of the population sampled, and adequacy of
statistical reporting.
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Many of the studies compare children raised in shared or joint parenting arrangements with those
raised in sole or more traditional custody arrangements in which the child is mostly or exclusively with
the mother. Shared parenting is not always defined in the same way – in some instances it is considered
25% or more time with the non-custodial parent (usually the father), and in other instances it may be 35%
or more. In some instances, shared parenting refers to responsibilities, not necessarily time-sharing.
No studies were found that compared children raised in equal parenting time situations with
children raised solely by one parent, or jointly by both parents in an arrangement that is significantly less
than 50-50. One social science researcher (Kruk) makes the case for 50-50 custody by suggesting sixteen
(16) arguments in favor of equally shared parental responsibility.iv He argues that shared parenting:
preserves and enhances children’s relationships with both parents and parents’ relationships with the
children; decreases parental conflict and prevents family violence; considers child preferences and
parental preferences; reflects a continuation of pre-separation caregiving arrangements; reduces
litigation by eliminating arguments about the mathematics of the schedule; provides incentives for
negotiation, mediation and development of parenting plans; simplifies judicial decision-making; reduces
the risk of parental alienation; eases enforcement of parenting orders and reduces non-compliance;
addresses social justice issues; is empirically sound, which the “sole custody” model is not empirically
supported. In support of these arguments, Kruk cites over 100 references, including many studies as well
as statistics and commentaries. On closer look, however, those sources do not support Kruks’ conclusion.
They do not conclude, and most do not even suggest, that equal parenting time is a presumptively
appropriate model for custody matters. Much of the work cited in the article does not so much discuss
equal parenting time as highlight the importance of significant involvement of both parents in raising and
caring for children.
Seemingly less biased articles have been written analyzing prior research in order to test
hypotheses about whether children in joint physical custody arrangements show better outcomes than
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children raised primarily or exclusively by mothers. One researcher conducted a meta-analysis of 33
studies that had been conducted by various researchers over a period of several years to test this
hypothesis.v While the studies analyzed in the article did not demonstrate a causal relationship
between shared custody and better child outcomes, they also did not support claims that children in
joint custody arrangements are more exposed to parental conflict or have a greater risk of negative
outcomes due to having to adjust to living in two households. Thus, the author concluded, joint custody
has not been shown to be harmful to children’s well-being and, by allowing for on-going close
relationships with both parents, may help overcome the difficulties a child experiences by the absence
of a parent and other stresses of the divorce process. The author also noted the possibility that
exposure to parental conflict might be greater in joint custody arrangements, potentially offsetting
some of the benefits. This does not necessarily mean that there is more conflict between parents;
rather, it is the child’s exposure to the conflict that would potentially offset those benefits.
Yet another researcher (Nielsen) analyzed forty (40) studies examining the impact of shared
parenting in which children spent at least 35% time with the noncustodial parent versus sole residence,
in which children lived primarily or exclusively with their mothers.vi All forty studies concluded that shared
parenting bore a relationship to better outcomes for children regardless of age. Six of the studies focused
on infants, toddlers and preschoolers, finding no convincing evidence linking shared physical custody to
negative outcomes for very young children. Generally, outcomes were more negative for children when
there was a history of violence or the children disliked or had difficulty getting along with their fathers.
This is not surprising, since better parent-child relationships in any family configuration would be likely to
lead to better short- and long-range child outcomes.
One issue that is debated by researchers and warrants further study is the impact of parental
conflict on the viability of shared parenting. A feature of the most recent version of proposed equal shared
custody legislation in New Jersey was the elimination of “the parents’ ability to agree, communicate and
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cooperate in matters relating to the child” from the factors a judge may consider in devising a parenting
plan.vii Thus, the issue of parental conflict would effectively be omitted altogether from the determination
of parenting time, other than in some domestic violence cases.
Many couples who require courts to determine custody and parenting time tend to be high
conflict couples who not only cannot agree on a parenting schedule, but are limited in their ability to
communicate, co-parent (or even parallel-parent) or otherwise cooperate in raising their children.
Conventional wisdom has been that equal, or substantially equal, parenting schedules should not be
imposed on families in the hope that everyone will learn to get along. In many instances, however, the
presence of conflict at the time of separation does not reliably predict that the conflict will continue into
the future. Over time, some couples do figure out how to get along.
In a review of two Australian studies, McIntosh and Chisholm noted benefits to fathers and
children in situations providing an environment of “low acrimony and cooperation” with the other parent,
and further concluded that children who were not caught up in their parents’ conflict showed a “greater
capacity to cope with existing parental tensions.”viii They caution against frequent transitions between
high conflict parents who cannot conceal their feelings from the children, and note that conflict can
adversely affect their parenting ability, and can result in greater “likelihood of harsh styles of discipline
and diminished emotional responses,” to the detriment of the child’s emotional security and social
functioning.
On the other hand, other researchers suggest that more parenting time with both parents is
needed to counteract the negative impact of conflict on children.ix Responding to suggestions that
noncustodial parents should not have significant overnight time, some urge that overnights may be
important in establishing and maintaining the parent-child bond, as there appear to be no increased
benefits to father-child relationships as a result of more daytime visits, which do not make up for fewer
overnights.x
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Some researches urge that the level of conflict between parents may be given too much
emphasis.xi As noted, a high level of conflict during the divorce process often diminishes post-divorce and
is not necessarily a reliable predictor of future behavior. High conflict often goes hand in hand with
insensitivity to children and compromised parenting skills. Thus, it may not be the conflict that leads to
negative outcomes for children so much as it is emotionally unavailable or otherwise inadequate
parenting.
A 2013 review of research on the subject of shared residential custody examined 24 studies from
around the world.xii One problem when assessing the impact of conflict is that the term “high conflict”
means different things to different people and covers a wide range of behaviors and problems, some of
which may be most pronounced at the time custody decisions are being made, but do not reliably predict
future conduct. The studies reviewed indicate that parents in shared custody arrangements were more
likely to have child-rearing conflicts, but this is to be expected when both parents are engaged in
parenting, whether separated or living together.
More recently, Nielsen, in a 2017 article, reviewed 17 studies that took into account parental
conflict when comparing outcomes for children in joint custodial vs. sole custodial families.xiii Some of the
studies could not account for any differences in outcomes for children in these two groups because no
significant differences in conflict were observed. Only one of the 17 studies linked joint physical custody
to worse outcomes for the children. Of the other 16 studies, one examined the long-term relationship
between conflict, parenting schedules, and the relationships that children, now as young adults, had with
their parents, finding that the children who had frequent overnights with their fathers at an early age (1
– 4) had better relationships with both parents than those children who had less frequent overnights.
Although Nielsen concluded that shared parenting time was linked with better outcomes for children, she
still notes that, “[t]o be clear, these studies did not conclude that high, ongoing conflict had no impact on
children” or that joint physical custody mitigated the effects of intense conflict on children. xiv
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Nielsen presents three premises: 1) children benefit from more time with noncustodial fathers;
2) overnights matter more than daytime visits; and 3) children dislike arrangements in which they live
with their mothers and see their fathers only on alternate weekends. From her review of research, she
concludes that more time with non-custodial fathers correlates with positive outcomes for children such
as higher self-esteem, less delinquency and drug use, and less likelihood of dropping out of high school.
Children raised in shared residential custody arrangements had better outcomes than those who lived
with their mothers.xv Although teenagers exposed to their parents’ conflict were more likely to feel
“caught in the middle” overall, children benefited from having a closer relationship with both parents.
And, although children were “more stressed, anxious and depressed when there were large discrepancies
in their parents’ parenting styles,” these problems were much worse for children who had little time with
their fathers than it was for children whose parents had shared custody.
When studies took into consideration children’s views, young adults who had lived in shared
residential custodial arrangements (i.e., 30-50% time with fathers) felt that this had been in their best
interests. In contrast, children raised primarily in one household (generally by mothers) with limited
contact with their fathers noted that, although it was often inconvenient (especially noted by teenagers),
they liked the arrangements and appreciated having close relationships with both parents. xvi
There is little empirical research on parenting time with very young children (infants and toddlers).
Of the handful of studies that have been conducted, the results are contradictory and limited, and
therefore provide an inadequate basis for determining policy.xvii Involvement of fathers with young
children is considered a factor in promoting later positive father–child relationships. Thus, both parents’
involvement is important in the early years, just as it is important for children at any age. For infants,
security and stability are key considerations that can be affected by the conflict-laden transition parents
make, while at the same time the child’s developmental needs require consistent nurturance and support,
including consistent nighttime routines. The impact of the loss of a caregiver will depend on “how distinct
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or overlapping the caregiver roles were at night prior to separation.” If both parents served in this role,
the impact of separation and shared parenting is less likely to create issues than if only one parent
provided this care. Whatever the arrangements, attention to the child’s developmental needs and
“sensitive caregiving” are “critical to maximize the child’s immediate and long-term well-being.”xviii
While there appears to be a general consensus that shared parenting results in better outcomes
for children, many of those cases involve parents who voluntarily elected shared parenting. xix Those same
results may not be evident for couples who are mandated to share parenting responsibilities and time.
While shared parenting yields benefits for children, there is no consensus or evidence as to the extent or
ways in which the actual allocation of time makes an impact. There is no empirical basis on which to form
a presumption that 50-50 or any proscribed time-sharing formula is in children’s best interests or should
be imposed on families across the board.

Social Science to Inform Policy-Makers and Decision-Makers
In 2013, a multi-disciplinary group of 32 family law experts convened for an intensive three-day
think tank to review issues surrounding shared parenting, reviewing existing research and examining how
to provide better information and guidance to custody decision makers (policy-makers, judges, and
parents).xx The group reached consensus on several issues, including the following:
-

Social science strongly supports shared parenting when parents can agree to it.

-

Children of all ages have improved prospects when they have healthy, loving relationships

with both parents.
-

Shared parenting is generally not in children’s best interests when there is high conflict

between parents; however, some families can manage conflict, sometimes with assistance, and are able
to implement shared parenting without causing harm to the children, which further highlights the
importance of making determinations on a case-by-case basis.
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-

Case-specific decision making about shared parenting is “inescapably” most effective.

-

Further research is needed to provide reliable information to custody decision-makers

-

Available research is sometimes misinterpreted or inaccurately represented when

advocating positions to legal and policy decision-makers.
When using research to inform policy and decision makers, it is important to review the studies
rather than rely on articles or summaries. Reliance should be placed on peer-reviewed studies. Peer
review seeks to minimize bias by having experts conduct in-depth reviews and critiques of research, to
point out and correct methodological or other deficiencies. Books, reports, articles and summaries that
have not been peer-reviewed should be viewed with skepticism. The more trustworthy studies are those
that obtained information from both mothers and fathers. It is similarly important to understand the
sample that was interviewed as it relates to the decision to be made. For example, comparing the
experiences of children in sole custody situations who never lived with their fathers to children who had
lived with their fathers prior to separation will likely produce results that are unrelated to overnight
parenting time.
The results and findings of research should be communicated to judges and lawmakers engaged
in making decisions and policies about custody, as well as to practitioners working with families engaged
in custody disputes. There is no empirical evidence that any formulaic allocation of parenting time should
presumptively be imposed on families or is in the best interests of children. The research is not geared to
determine specific schedules. Rather, studies provide important information about children’s needs for
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