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LEGAL ISSUE
ARIZONA
Custody
• Referred to as Legal decision
making and parenting time, Ch. 4,
Statute 25-401 – 417
• Joint legal decision making
• Visitation = parenting time
• 11 Factors for best interest
analysis

NEW JERSEY
• NJSA 9:2-4
• Best interest analysis after going through
custody factors below
• In any case in which the parents cannot agree
to a custody arrangement, the court may require
each parent to submit a custody plan which the
court shall consider in awarding custody.
• The court shall specifically place on the record
the factors which justify any
custody arrangement not agreed to by both parents.
• Can be appointed by court
• No longer mandatory program
• Parties can agree to hire
• Makes recommendations – not mandatory or
absolute authority
• Yes on a temporary restraining
• order application (TRO) filed by the victim
• The New Jersey Constitution states that
both parents have the legal right to raise their children
• Public policy in NJ favors joint legal custody –
Grover v. Terlaje, 379 N.J. Super. 400 (App. Div. 2005)
• Beck v. Beck, 86 N.J. 480 (1981) – joint
legal custody awarded despite no requests

• Rule 74
• Only appointed if both parents
agree
• Once appointed, has absolute
authority
Presumption of
• No presumption—but strong
joint legal custody?
policies favoring it.
• Stated public policy that both
parents should participate in
“legal decision-making” (Arizona’s
term for legal custody). A.R.S. §
25-103(B)(2).
• Consistent with a child’s best
interests, courts are to order
parents to share legal decisionmaking. A.R.S. § 25-403.02(B).
• Presumption against joint legal
decision-making in cases of
domestic violence and substance
abuse. A.R.S. §§ 25-403.03403.04
Is there a
• Yes, under case law. “As a
presumption of
general rule equal or near-equal
shared physical
parenting time is presumed to be
custody?
in a child's best interests.” Woyton
v. Ward, 247 Ariz. 529, 531, ¶ 6,
453 P.3d 808, 810 (App. 2019).
• Nevertheless, the Court is not
required to order equal parenting
time when such an order is not in
the child’s best interests, even in
the absence of a finding of
Parent
Coordinator

• The New Jersey Constitution states
that both parents have the legal right to
raise their children
• Grover v. Terlaje, 379 N.J. Super. 400
(App. Div. 2005)
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unfitness or endangerment.
Gonzalez-Gunter v. Gunter, 249
Ariz. 489 ¶ 11 (App. 2020).
How is custody
determined?

•

•
•

•
•

•
•

•

The court shall determine legal
• Custody factors. In making an award of custody, the
decision-making and parenting
court shall consider but not be limited to the
time, either originally or on petition
following factors:
for modification, in accordance
1. the parents' ability to agree, communicate and
with the best interests of the child.
cooperate in matters relating to the child;
The court shall consider all factors
2. the parents' willingness to accept custody and
that are relevant to the child's
any history of unwillingness to allow
physical and emotional well-being,
parenting time not based on substantiated
including:
abuse;
3. the interaction and relationship of the child
1. The past, present and potential
with its parents and siblings;
future relationship between the
4. the history of domestic violence, if any;
parent and the child.
5. the safety of the child and the safety of
2. The interaction and
either
parent from physical abuse by the other parent
interrelationship of the child with
6.
the preference of the child when of
the child's parent or parents, the
sufficient age and capacity to reason so as to form
child's siblings and any other
an intelligent decision
person who may significantly
7. the needs of the child;
affect the child's best interest.
8. the stability of the home environment offered;
3. The child's adjustment to home,
9. the quality and continuity of the child's
school and community.
education
4. If the child is of suitable age
10. the fitness of the parents
and maturity, the wishes of the
11. the geographical proximity of the
child as to legal decision-making
parents' homes
and parenting time.
12. the extent and quality of the time spent with
5. The mental and physical health
the child prior to or subsequent to the separation
of all individuals involved.
13.
the parents' employment responsibilities
6. Which parent is more likely to
14. the age and number of the children.
allow the child frequent,
meaningful and continuing contact
with the other parent. This
paragraph does not apply if the
court determines that a parent is
acting in good faith to protect the
child from witnessing an act of
domestic violence or being a
victim of domestic violence or
child abuse.
7. Whether one parent
intentionally misled the court to
cause an unnecessary delay, to
increase the cost of litigation or to
persuade the court to give a legal
decision-making or a parenting
time preference to that parent.
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•
•

•
•

•

Retention of
Custody Experts –
joint, court
appointed or
individually
retained

Relocation

Change in
Custody/Parenting
Time

8. Whether there has been
domestic violence or child abuse
pursuant to § 25-403.03.
9. The nature and extent of
coercion or duress used by a
parent in obtaining an agreement
regarding legal decision-making
or parenting time.
10. Whether a parent has
complied with (the required
parenting class).
11. Whether either parent was
convicted of an act of false
reporting of child abuse or neglect
under § 13-2907.02.
In custody cases, best interests
are paramount, and courts have a
duty to hear all competent
evidence regarding best interests,
Hays v. Gama, 205 Ariz. 99, 103
¶¶ 18, 21 (2003). That
requirement, though, does not
allow a parent to flout disclosure
deadlines and still have their
evidence heard. Johnson v.
Provoyeur, 245 Ariz. 239, 244 ¶
20 (App. 2018).
• Up to the litigants
• Court can appoint joint or own
expert. A.R.S. §§ 25-403 and 406
provide the standards for a courtappointed expert on the issues of
legal decision-making and
parenting time; ARFLP Rules 63
and 95 discuss the appointment
of experts in general.
• Arizona has a radius statute: Over
100 miles within state or if moving
out state, must get agreement or
Court permission. A.R.S. §§ 25403 and 25-408(A).
• Burden is on the relocating party.
• Parenting time or legal decisionmaking can be modified after one
year upon a showing of a material
change of circumstances affecting
the child’s well-being and the best
interests of the child. A.R.S. § 25411 and ARFLP Rule 91.

• Up to the litigants
• Court can appoint joint or own expert

• Best Interest of the Child –
Bisbing v. Bisbing, 230 N.J. 309 (2017)

• Based on changed circumstances
upon written application or showing of emergency
and harm to the child
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Parental Alienation

Alimony

• Caveat: After six months,
someone can move to modify
based on non-compliance
regarding legal decision-making.
A.R.S. § 25-411.
• Emergency modification permitted
at any time. A.R.S. § 25-411 and
ARFLP Rule 48.
• No statute on point.
• Determined by a Court-appointed
or party expert
• Known as “spousal maintenance”
in Arizona.
• Five prongs determine
qualification, and 13 factors
determine amount and duration.
A.R.S. § 25-319(A) & (B),
respectively.
• Modification – A.R.S. § 25-327.
As discussed more fully below,
parties can agree to make it nonmodifiable. If they do, the Court
thereafter lacks jurisdiction to
change except in instances where
the agreement was the result of
fraud upon the court. The Court
itself cannot order nonmodifiability.
• Termination occurs on death or
remarriage, but the Court may
order it to last past death.

• No statute on point
• Parental Alienation expert is needed
• NJSA 2A:34-23(b)
The Alimony Factors are:
1. The actual need and ability of the parties to pay;
2. The duration of the marriage / civil union;
3. The age, physical and emotional health of
the parties.
4. The standard of living established and the
likelihood that each party can maintain a reasonably
comparable standard of living, with neither party
having a greater entitlement to that standard than
the other;
5. The earning capacities, educational levels,
vocational skills, and employability of the parties.
6. The length of absence from the job market
of the party seeking maintenance.
7. The parental responsibilities for the children.
8. The time / expense necessary to acquire sufficient
education / training to enable the party seeking
maintenance to find appropriate employment.
the availability of the training / employment,
and the opportunity for future acquisitions of
capital assets and income.
9. The history of the financial and non-financial
contributions to the marriage / civil union by
each party including contributions to the care
and education of the children and interruption of
personal careers or educational opportunities.
10. The equitable distribution ordered, and
any payouts of equitable distribution, directly or
indirectly, out of current income, to the extent this
consideration is reasonable, just and fair;
11. The income available to each party
through investment of assets held by that party.
12. The tax treatment / consequences to both parties
of the alimony award, including whether all or a
part of it is non-taxable.
13. The nature, amount and length of pendente
4

lite support aid, if any;
14. Other factors the Court may deem relevant.
The Court shall assess, in writing, all factors in
its award, and will be specific in its findings,
including if one factor is elevated
above another in its importance.

LENGTH OF ALIMONY (N.J.S.A; 34-23(b)):
For a marriage / civil union less than 20 years in
duration, the terms of alimony shall not exceed
the length of marriage, except in exceptional
circumstances. The Alimony factors will be
considered and additionally, the following:
1. The impact of the need for separate residences
for each;
2. The increase in living expenses for both parties
and its effect on their attaining the reasonably
comparable standard of living each
enjoyed during the marriage / civil union;
3. The fact that each party has equal right to have
that standard of living.

FACTORS FOR EXCPTIONAL CIRCUMSTANCES THAT MA
1. The ages of the parties, at the time of the
marriage / civil union and at the time of the
award;
2. The degree and duration of dependency
of one party on the other during the marriage
civil union;
3. Whether a spouse / partner has a chronic
illness or unusual health condition;
4. Whether a spouse / partner has given up a
career or opportunity or supported the career
of the other;
5. Whether a spouse / partner received a
disproportionate share of equitable distribution.
6. The impact of the marriage / civil union
on either party’s ability to become
self-supporting, including the party’s
responsibility to primarily care for a child;
7. Tax considerations of either party;
8. Any other factors the Court deems equitable,
relevant and material.

Retirement

• Modification – NJSA 2A:23-34K
• N.J.S.A. 2A:34-23
• Early retirement

• A.R.S. § 25-318
• QDRO
5

• “[W]hen community property is
divided at dissolution, each
spouse receives immediate,
present, and vested separate
property interest in property
awarded to him or her by trial
court, and former spouse loses
any interest in and control over
that separate property.” Koelsch
v. Koelsch, 148 Ariz. 176, 713
P.2d 1234 (1986).
• Employee spouse may buy out
nonemployee’s interest in pension
with lump sum, present value
payment. Id.
• QDRO’s generally used
otherwise.
• Where parties agree
nonemployee spouse will start
receiving pension when
distributed to employee spouse,
nonemployee spouse takes the
risk that employee spouse may
not retire when first eligible.
Quijada v. Quijada. 246 Ariz. 217,
221, 437 P.3d 876, 880
• Where one spouse participates in
a pension that permits
contributions to the pension in lieu
of paying into social security, then
that pension may be excluded
from community if the other party
paid into social security during the
marriage. Kohler v. Kohler, 211
Ariz. 106 (App. 2005).

• Full age retirement
ALIMONY MODIFICATION / TERMINATION
UPON RETIREMENT OF OBLIGOR
(N.J.S.A. 2A:34-23j(1)):
There is a rebuttable presumption that alimony
will terminate upon the obligor spouse/ partner
attaining full retirement age, which is defined
as eligibility to receive full retirement benefits
under Social Security. No arrears of past due
alimony shall be vacated. The Court can set a
different termination date, which must be supported
in writing.
The rebuttable presumption may be overcome,
if in assessing the following factors, alimony should
continue:
(a) The ages of the parties at the time of the
application for retirement;
(b) The ages of the parties at the time of the marriage
/ civil union and at the time of the alimony award;
(c) The degree and duration of the economic
dependency of the recipient upon the payor during
the marriage / civil union.
(d) Whether the recipient forwent, relinquished
or otherwise sacrificed claims / rights / property in
exchange for a more substantial or longer
duration of alimony;
(e) The duration of alimony already paid;
(f) The health of the parties at the time of the
retirement application.
(g) The assets of the parties at the time of the
retirement application.
(h) Whether the recipient has attained full retirement
age as defined in this section;
(i)
The sources of income, both earned and
unearned, of the parties;
(j) The ability of the recipient to have saved
adequately for retirement;
(k) Any other factors the Court may deem relevant.
If after a written decision, the Court finds that
the presumption has been overcome, the Court
will apply the alimony factors to the parties’
current circumstances to determine whether
modification / termination is warranted.
If obligor intends to but has not yet retired, the Court
shall establish the conditions by
which the modification / termination of alimony
will take place.
6

Child Support How is child
support
determined

Child Support
Guidelines

• A.R.S. § 25-320
• A.R.S. § 25-320(D) requires eight
factors to be included within the
CSG:
• 1. The financial resources and
needs of the child.
• 2. The financial resources and
needs of the custodial parent.
• 3. The standard of living the child
would have enjoyed if the child
lived in an intact home with both
parents to the extent it is
economically feasible considering
the resources of each parent and
each parent's need to maintain a
home and to provide support for
the child when the child is with
that parent.
• 4. The physical and emotional
condition of the child, and the
child's educational needs.
• 5. The financial resources and
needs of the noncustodial parent.
• 6. The medical support plan for
the child. The plan should include
the child's medical support needs,
the availability of medical
insurance or services provided by
the Arizona health care cost
containment system and whether
a cash medical support order is
necessary.
• 7. Excessive or abnormal
expenditures, destruction,
concealment or fraudulent
disposition of community, joint
tenancy and other property held
in common.
• 8. The duration of parenting time
and related expenses.
• Child Support Worksheet (a
widely disseminated Excel
spreadsheet is used to calculate
support in practice.

• N.J.S.A. 9:17-53; N.J.S.A. 2A: 17-56.52;
N.J.S.A. 2A:34-23(a)

• A.R.S. § 25-320(D) requires the
Arizona Supreme Court to
establish CSG and update them
every four years.

•
•
7

Child Support Guidelines apply to cases
where parties’ gross income is $250,000 or less;
In above Child Support Guideline cases, Court
considers needs of child

• 2022 Arizona Child Support
Guidelines.
What type of
cases are CSG
applicable to

Cases Where
income exceeds
CSG

How is CS
determined in
cases where
parents have

• “[A] a proceeding for dissolution
• Cases where gross income of parties
of marriage, legal separation,
is $250,000 or less.
maintenance or child support”
• In above Child Support Guideline cases,
A.R.S. § 25-320(A).
it is important to run the CSG as a starting point
• “(E)very person has the duty to
provide all reasonable support for
that person's natural and adopted
minor, unemancipated children,
regardless of the presence or
residence of the child in this
state.” A.R.S. § 25-501(A).
• There is an exception is cases of
conception by rape. A.R.S. § 25501(F).
• “In any action to establish or
modify parenting time, and in any
action to establish child support or
past support or to modify child
support, whether temporary or
permanent, local or interstate. …”
Guideline 3, 2018 Child Support
Guidelines
• Courts can award more than the
• Consider needs of the child
CSG permit.
• Courts can award more to allow
children to continue enjoying the
lifestyle to which they would have
if they lived in an intact home.
A.R.S. § 25-320(D)(3).
• “In determining child support, the
superior court must consider the
reasonable needs of the children
in light of the parents' resources.
In determining whether an upward
deviation in child support is
appropriate in a case such as
this, the court must give
considerable regard to the
reasonable benefits, beyond their
“basic needs,” accorded to the
children during the marriage.”
Nash v. Nash, 232 Ariz. 473, 479,
¶ 23 (App. 2013)
• Arizona uses the income shares
• If parties gross incomes are $250,000 or less,
model. In its most basic form, it
still apply Child Support Guidelines
combines the parents’ salaries,
• Amount of Parenting Time is considered
determines what it would cost to
in computing Child support guidelines
8

50/50 parenting
schedule?

What expenses of
the child are
included in the
CSG and what
expenses are
considered addon/extras?

raise a child on that income,
assigns each parent their pro rata
share of that obligation and
credits each parent for each day
they have the child.
• Necessities—food, clothing,
shelter.
• Childcare expenses and private
tuition may be included in child
support or divided separately.
• Unreimbursed medical expenses
and extracurricular activities.

•
•

How is
emancipation
defined

• When the child is 18 and has
graduated high school.
• If child does not graduate high
school, when child turns 19.

Is there an
obligation to
contribute to
college?

• No, but if the parents agree to it
as a part of a divorce or custody
proceeding, courts will enforce it.

What if no
relationship
between child and
parent, does
parent have to pay
for college?

• No.
• No obligation post-emancipation
for support of child unless
expressly contracted. But
enforcement happens in civil
court as a contract claim, not in
family court as child support.
Solomon v. Findley, 167 Ariz.
409, 412, 808 P.2d 294, 297
(1991)
• Arizona does not use a
calculation.
• Arizona has five factors the Court
considers in determining whether
to award it. A.R.S. § 25-319(A).
And thirteen factors the Court
determines when determining an
amount. A.R.S. § 25-319(B).
• A highly litigated area of the law—
amount and duration can vary
from judge to judge.
• Arizona allows for both indefinite
awards (open duration) and
limited duration awards, but
generally almost all spousal

Alimony
How is alimony
determined

Different types of
alimony

See child support guidelines
Extra expenses often include tutors, camps,
extracurriculars, club sports,

• Emancipation does not occur until later of
graduation
from high school or graduation from
college but no later than 23 unless child
has special needs whereby child is still under
the spheres of influence of parents
• Yes – a court can allocate college costs
between parents
• Depending on financials of parties, college
contribution from parents could be capped at Rutgers Rule
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• That is considered in determining a request
for allocation provided that the deterioration of relationship
• Newburgh v. Arrigo, 88 N.J. 529 (1982)

• Review statutory factors

1.
2.
3.
4.

Open duration vs. Limited
Duration
Rehabilitative Alimony
Reimbursement Alimony

maintenance comes with a
presumptive termination date.
• Rehabilitative spousal
maintenance is permitted but
public policy favors a fixed term to
help receive receiving spouse
transition to financial
independence. Schroeder v.
Schroeder, 161 Ariz. 316, 321,
778 P.2d 1212, 1217 (1989);
Lindsay v. Lindsay, 115 Ariz. 322,
328, 565 P.2d 199, 205 (App.
1977) The trial court may, though,
nonetheless award indefinite
spousal maintenance. Rainwater
v. Rainwater, 177 Ariz. 500, 503,
869 P.2d 176, 179 (App. 1993)
• Reimbursement spousal
maintenance: Prong 5 of A.R.S. §
25-319 was recently enacted that
gets to reimbursement. It allows
for the court to consider “has
significantly reduced that
spouse's income or career
opportunities for the benefit of the
other spouse.”
• A.R.S. §§ 25-319 and 25-327

LIMITED DURATIONAL ALIMONY
As award of alimony for a limited duration may
be modified based either upon changed
circumstances, or upon the nonoccurrence of
circumstances that the court found would occur
at the time of the award. The court may modify the
amount of such an award, but shall not modify
the length of the term except in unusual circumstances.
In determining the length of the term, consideration
of the time it would reasonably take to improve
the earning capacity to a level where the
LDA is no longer appropriate.

REHABILITATIVE ALIMONY
Rehabilitative alimony shall be awarded based
upon a plan in which the payee shows the
scope of rehabilitation, the steps to be
taken, and the time frame, including a period
of employment
during which rehabilitation will occur.
An award of rehabilitative
alimony may be modified based either upon changed
circumstances, or upon the nonoccurrence
of circumstances that the court found would
occur at the time of the rehabilitative award.

This section is not intended to preclude a
court from modifying alimony awards
based upon the law.
REIMBURSEMENT ALIMONY
Reimbursement alimony may be awarded under
circumstances
in which one party supported the other through
an advanced
education, anticipating participation in the fruits
of the earning
capacity generated by that education. An award of
reimbursement alimony shall be modified for any
reason.
Does Alimony
terminate,
suspend or modify

• No
• “[I]t is established in Arizona that
the existence of a cohabitation

• Yes
COHABITATION (N.J.S.A. 2A34-23n) :
10

upon cohabitation
– how is that
determined

arrangement … between a
spouse receiving maintenance
and a cohabitant is not a sufficient
basis, in itself, for termination or
reduction of spousal
maintenance. Rather, only
evidence relating to the economic
nature of the cohabitation would
be relevant to show that [the
receiving spouse’s] support needs
have changed since the decree.
Van Dyke v. Steinle, 183 Ariz.
268, 274, 902 P.2d 1372, 1378
(App. 1995) (internal citation
omitted)

Alimony may be suspended or terminated if the
payee cohabits with another person. Cohabitation
involves a mutually supportive, intimate personal
relationship in which
a couple has undertaken duties and privileges that are
commonly associated with marriage or civil union but
does not necessarily maintain a single common
household.
When assessing whether cohabitation is occurring, the
court shall consider the following:
(1) Intertwined finances such as joint bank
accounts and
other joint holdings or liabilities;
(2) Sharing or joint responsibility for living expenses;
(3) Recognition of the relationship in the couple’s social and
family circle;
(4) Living together, the frequency of contact, the
duration of the relationship, and other indicia
of a mutually supportive
intimate personal relationship;
(5) Sharing household chores;
(6) Whether the recipient of alimony has received
an enforceable
promise of support from another person within the
meaning of subsection h of R.S 25:1-5 (Palimony); and
(7) All other relevant evidence.
In evaluating whether cohabitation is occurring and
whether alimony should be suspended or terminated,
the court shall also consider the length of the
relationship. A court may not find an absence
of cohabitation solely on the grounds
that the couple does not live together
on a full-time basis.

Change of
circumstance
applications

• A.R.S § 25-327.
• Parties may elect to make their
spousal maintenance agreement
non-modifiable. A.R.S. § 25319(C). If they do, the Court loses
jurisdiction to modify spousal
maintenance. A.R.S. § 25-317(F)
and (G) and A.R.S. § 25-319(C).
• This can lead to harsh
results, but Courts lack
jurisdiction to modify, even
when obligor becomes
11

Factors for Non-self-employed payor (W-2 Wage Earner):

1. Reasons for loss of income;
2. Payor’s documented efforts to replace employment
or pursue alternate occupation;
3. Payor’s good faith effort to find employment
at any level or field;
4. Payor’s income, payor’s circumstances and payor’s efforts
circumstances and existing opportunities;
5. Payor’s health and how it affects ability to obtain
employment;
7. Severance or award in connection with loss of
employment;

•

Imputation of
income to non
working spouse;
Imputation of
income where
spouse is
voluntarily
underemployed or
unemployed

•

•

•

Is the amount and
duration of
alimony tied to age
of children

•

disabled. In re Marriage of
8. Changes in the respective financial circumstances
Waldren,
of the parties that have occurred since the date of the Order w
217 Ariz. 173, 171 P.3d 1214 9. Reasons for the change in financial circumstances, includin
(2007)
enhanced earnings or financial benefits received since the da
10. Whether a temporary remedy should be entered continge
• The one exception is where
the agreement is the product efforts to regain employment by the payor;
11. Any other factors the Court deems fair and equitable.
of fraud upon the Court.
McNeil v. Hoskyns, 236 Ariz.
No application under this section shall be filed
173, 177, ¶ 16, 337 P.3d 46,
until the payor has been without employment
50 (App. 2014)
for 90 days. The Court may in its discretion,
• A Court may, though, under
declare any modification retroactive to the date
the equitable doctrines,
of the loss of employment.
refuse to enforce a
nonmodifiable spousal
maintenance agreement.
Coburn v. Rhodig,
243 Ariz. 24, 400 P.3d 448
Absent such an agreement,
spousal maintenance is
modifiable upon a showing of
changed circumstances that are
substantial and continuing. A.R.S.
§ 25-327(A).
Yes, in practice, courts may
• NJ will impute income to non working spouse
impute income to one spouse in
Based on circumstances of case.
determining the amount and
duration of spousal maintenance.
But the references to imputation
of income come largely from CSG
and child support statutes.
Absent contrary evidence, all
parents (18 and older) are
presumed to be capable of
working full-time at minimum
wage. A.R.S. § 25-320(N).
If a parent is voluntarily
underemployed, the Court can
look at the parent’s qualifications
(work history, education, skills,
age, health, etc.) and job market
(job availability, prevailing wage).
2022 CSG Guideline II-A(4)(d).
Court must also consider the
reasons for
underemployment/unemployment.
2022 CSG Guideline II-A(4)(e).
Somewhat. One of the eligibility
• No, it should not but that is sometimes a
factors for spousal maintenance
consideration.
is that the spouse is the “the
custodian of a child whose age or
12

Is alimony taxable
on state level?

condition is such that the
custodian should not be required
to seek employment outside the
home.” A.R.S. § 25-319(A)(2).
• No, it is not taxable on the state
level.

• Yes unless parties specifically state otherwise

Equitable
Distribution
• Equitable
distribution
versus
community
property
state

• Arizona is a community property
state. A.R.S. § 25-211(A).

• Equitable distribution state, but most
marriages have 50/50 ED except for
businesses (25%-45% ED);
• Case Law does provided that
equitable distribution is what is
equitable and not what is necessarily equal

How is ED
determined

• Property is divided equitably.
A.R.S. § 25-318(A).
• That means “all marital joint
property should be divided
substantially equally unless sound
reason exists to divide the
property otherwise.” Toth v. Toth,
190 Ariz. 218, 221, 946 P.2d 900,
903 (1997)
• Community property implies equal
ownership, so in most cases, the
appropriate outcome is an equal
division. Id.
• But an equal division yields to an
uneven division when fairness
and equity so require. Id.
• What is equitable depends on the
facts of each case. In re Marriage
of Inboden, 223 Ariz. 542, 545, ¶
13, 225 P.3d 599, 602 (App.
2010)
• Trial courts are given broad
discretion in making an equitable
distribution. In re Marriage of
Cotter & Podhorez, 245 Ariz. 82,
87, ¶ 14, 425 P.3d 258, 263 (App.
2018)

• NJSA 2A:34-23.1
• No presumption of 50/50
• 15 factors plus 1 catch-all: “any other factors
which the court may deem relevant”
2A:34-23.1 Equitable distribution criteria.
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In making an equitable distribution of property,
the court shall consider, but not be limited to,
the following factors:
a.The duration of the marriage or civil union;
b.The age and physical and emotional health
of the parties;
c.The income or property brought to the marriage
or civil union by each party;
d.The standard of living established during
the marriage or civil union;
e.Any written agreement made by the parties before
or during the marriage or civil union concerning
an arrangement of property distribution;
f.The economic circumstances of each party
at the time the division of property becomes
effective;
g.The income and earning capacity of each party,
including educational background, training,
employment skills, work experience,
length of absence from the job market,
custodial responsibilities for children, and the
time and expense necessary to acquire
sufficient education or training to enable the
party to become self-supporting at a standard
of living reasonably comparable to that

enjoyed during the marriage or civil union;
h.The contribution by each party to the education,
training or earning power of the other;
i.The contribution of each party to the acquisition,
dissipation, preservation, depreciation or
appreciation in the amount or value of the
marital property, or the property acquired
during the civil union as well as the
contribution of a party as a homemaker;
j.The tax consequences of the proposed
distribution to each party;
k.The present value of the property;
l.The need of a parent who has physical
custody of a child to own or occupy the
marital residence or residence shared
by the partners in a civil union couple and to
use or own the household effects;
m.The debts and liabilities of the parties;
n.The need for creation, now or in the future,
of a trust fund to secure reasonably foreseeable
medical or educational costs for a spouse,
partner in a civil union couple or children;
o.The extent to which a party deferred
achieving their career goals; and
p.Any other factors which the court may
deem relevant.
N.J.S.2A:34-23
It shall be a rebuttable presumption that
each party made a substantial financial or
nonfinancial contribution to
the acquisition of income and
property while the party was married.
Separate
property/exempt
assets
1. Premarital
house lived in by
parties
2. Commingled
brokerage account
3. Commingled
retirement assets
4. Inheritance
5. Gifts from third
parties

• 1. Premarital house lived in by
parties – Title determines
ownership prior to marriage.
Community has a lien on the
property for equity increases
attributable to community
expenses (i.e., mortgage
payments and improvements)
during the marriage.
• 2. Commingled brokerage
account – Transmuted into
community property unless
community transactions can be
traced out.

• Burden of proof is on party
• claiming asset is premarital
• Title remains with spouse vs. transfer via joint title → gift t
• Mortgage principle paydown divided between
• parties
• Share in value change resulting from major
• upgrades/additions
• Transfer may result in gift to marriage
• Traceable premarital portion may remain
• with original-titled spouse + related gains and losses
• NJSA 2A:34-23(h) → exempt if remains in
• separate name
• May be subject to ED if used to
14

• 3. Commingled retirement
assets –Value divided as date of
service plus any gains or losses.
Any amounts earned after date or
service are considered sole and
separate.
• 4. Inheritance – Exempt from
community property. A.R.S. § 25211(A).
• 5. Gifts from third parties –
Exempt from community property.
A.R.S. § 25-211(A).
How significant is
title in determining
equitable
distribution

Valuation and
buyout of business

• Title has limited importance in the •
division of property.
• Under Arizona law, either spouse
may “bind” the community, but the
spouses “have equal
management, control and
disposition rights over their
community property.” A.R.S. § 25214(B)
• There are some exceptions to a
spouse’s ability to bind the
community—with some
exceptions. See A.R.S. § 25214(C) (requiring “joined of both
spouses” for the community to
acquire or dispose of real estate;
in any transaction of guaranty,
indemnity, and suretyship, and (3)
to bind the community after the
petition for dissolution is served).
• But a disclaimer deed for real
property acquired during the
marriage carries significant
weight, but signing spouse may
nonetheless be entitled to a
community lien on the property.
• Three options for dividing
•
business: sell and split, buy out,
•
and try to agree to run it together
post-dissolution.
• Value of business either agreed
to or determined by experts to
•
determine value as of the date of
service.
• When a separate property
increases in value during the
marriage, the burden is on the
15

• purchase joint asset
• NJSA 2A:34-23(h) → direct gift to one party is
separate property
• Evidence of intent of gift or may be relevant
• Wedding gifts are marital, including
• jewelry (common issue in South Asian divorces)
• Intraspousal gifts are marital assets

All assets acquired during marriage are
subject to equitable distribution regardless of title

Financial experts used to determine value
Buyout amount is typically 25%
(passive non-owner spouse) to 45% (active/businessemployer non-owner spouse) with 33.33% being
more of the norm
No double dipping, cash flow for
business value versus use for alimony calculation

spouse challenging that the
increase is not community
property to show the increase is
due to the value of the property
itself and not the product of the
work effort. The standard is clear
and convincing evidence. Cockrill
v. Cockrill, 124 Ariz. 50 (1979)
• Profits, which result from a
combination of separate property
and community labor, must be
apportioned accordingly. Id. The
Courts are not bound by any one
method of valuation. Id.
• The method chosen must be one
that achieves substantial justice.
Rueschenberg.
Buyout/sale of
marital home

• Residences/properties may be
either sold or one spouse may
buy out the other spouse’s
interest.
• Where one spouse disclaims
interest in the property,
community is entitled to a
community lien.
• Person challenging a disclaimer
deed has the burden to prove, by
clear and convincing evidence,
that the disclaimer deed was
procured by fraud. Saba v.
Khoury, 250 Ariz. 492 (2021).
• Femiano/Saba split: Recently, two
cases reached different
conclusions in situations where a
disclaimer deed is signed but all
funds used on the property were
community. Femiano, 248 Ariz.
613 (App. 2020), held that in that
situation everything is divided
equally. Saba held that to award
half the equity ignores what the
disclaimer deed represents. Saba
v. Khoury, 250 Ariz. 492 (2021).
• For property that has both a
separate and community
character, the Drahos-Barnett
formula is used to determine the
community’s interest.
16

•
•
•
•
•

Comparative Market Analysis performed by
licensed appraiser
Home value minus outstanding mortgage = equity
50% of equity = buyout amount
Home refinance options with no employment
history and/or no PL support history
Remaining on mortgage as offset against
other asset distribution

Division of stock
options, restricted
stock units and
other deferred
compensation

Counsel Fees

• C+(C/B x A), where: C is the total
of any community contributions to
reduce principal; B is purchase
price; and A is the amount the
property appreciated during the
marriage.
• Vested vs. Unvested: A stock
• M.G. v. S.M., 457 N.J Super 286 (App. Div. 2018)
“vests” when the employee gains
full control of the financial
• Stock awarded before complaint but vests after
instrument. Until then, it is
with continued employment, presumption of ED
unvested.
• Stocks that vest during the
• Stock awarded before complaint but vests after
marriage = community.
with future employment + performance, burden on
• Stock options after the date of
employed spouse to show with objective
service = separate.
evidence that employer intended award
• Stock options received during the
to be for future performance
marriage but not vested by the
date of service = question of
whether community and separate.
• “[In determining whether the
options are community or
separate,] [t]he primary factor the
trial court should consider is the
employer's intent in awarding the
options.” Brebaugh v. Deane, 211
Ariz. 95, ¶ 25, 118 P.3d 43, 49
(App. 2005)
• “If the employer's intent in
granting the unvested options
was to compensate the employee
for past or current service, the
options are community property
and the Hug formula is applicable.
If, however, the intent was to
provide an incentive for the
employee's future performance,
the Nelson formula should be
used to allocate the unvested
options.” Id.
• Hug = Number of days from date
of hire to date of separation
divided by days from date of hire
to date of exercisability.
• Nelson = Number of days from
grant to date of separation
divided number of days from
grant to date of exercisability.
• By private contract between client
• Court Rule 4:42-9(b)
and attorney.
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How are
professionals and
lawyers paid

Are counsel fees
awarded – when
and on what
grounds

o

Prenuptial
Agreements
Standard for
enforceability

• Besides the traditional retainer,
Arizona law allows attorneys to
practice on a limited scope basis,
ARFLP Rule 9(e), allowing clients
to hire an attorney for just a
hearing.
• Some attorneys also offer
document preparation or
coaching.
• Fees for court-appointed
professionals are generally split
between the parties.
• Professionals are paid by the
parties, usually either 50-50 or
one party paying the majority,
subject to reallocation.
• Yes. Attorney’s fees can be
awarded.
• They may be awarded if there is a
disparity of income between the
parties or if one party took an
unreasonable position. A.R.S. §
25-324(A).
• They must be awarded if the
Court finds a Petition was not filed
in good faith or not grounded in
fact or law or filed for an improper
purpose. A.R.S. § 25-324(B)
• An order modifying or terminating
child support may include an
award of fees to the prevailing
party. A.R.S. § 25-503(E).
• When the court finds a parenting
time order has been violated, it
shall order the non-violating
parent’s attorney’s fees be paid
by the violating parent. A.R.S. §
25-414(C).
• Agreement must be in writing
and signed by both parties.
A.R.S. § 25-202(A).
• Agreement becomes effective
when parties marry. A.R.S. § 25202(B).
• Person challenging it must show
either that the agreement is
unconscionable or that disclosure
was not provided, not waived,
and the person signing could not
18

•

R.P.C. 1.5(a)

•

Court Rule 5:3-5

•

Disparity in income of parties

• Depends on division of assets. If marital assets are
Available to fund counsel and professional fees, then
Those assets are often used to pay fees

• NJSA 37:2-31 to 2-41
• NJSA 37:2-38-re enforcement
• Party alleging unenforceability must show by
clear and convincing evidence (a) involuntary
execution of agreement; OR
(b) unconscionable agreement when
executed because of 1 of 4 factors
• Issue of unconscionability decided

•

•

Estate
Rights/Elective
Share Right

•

know what assets the other
by court as matter of law.
spouse had. A.R.S. § 25-202(C).
Arizona also permits postnuptial
• Agreement is not unconscionable
agreements. In that instance,
unless 1 of 4 factors is applicable
though, the burden is on the
person trying to uphold the
agreement rather than on the
person challenging it.
Further, the burden is on the
party seeking to enforce the
postnuptial agreement “to prove
by clear and convincing evidence
that the agreement was not
fraudulent or coerced, or that it
was not unfair or inequitable.”
Saba v. Khoury, 481 P.3d 1167,
1171 (App. 2021), review granted
in part (Aug. 24, 2021)
• Elective share statute NJSA 3B:8-1
• must reside together as spouses at death of
decedent to claim elective share
• Carr v. Carr, 120 N.J. 339 (1990): no equitable
distribution if death occurs while divorce is pending
• Constructive trust created under Carr
to benefit surviving spouse

See materials from Roberta
Berger
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COMPARATIVE LAW SEMINAR – ARIZONA & NEW JERSEY
ALIMONY
NEW JERSEY:
Alimony (N.J.S.A. 2ª:34-23(b)):
There are four types of alimony that can be granted; open durational; rehabilitative; limited durational and reimbursement;
The Alimony Factors are:
1. The actual need and ability of the parties to pay;
2. The duration of the marriage / civil union;
3. The age, physical and emotional health of the parties;
4. The standard of living established and the likelihood that each party can maintain a reasonably comparable standard of living, with
neither party having a greater entitlement to that standard than the other;
5. The earning capacities, educational levels, vocational skills, and employability of the parties;
6. The length of absence from the job market of the party seeking maintenance;
7. The parental responsibilities for the children;
8. The time / expense necessary to acquire sufficient education / training to enable the party seeking maintenance to find appropriate
employment, the availability of the training / employment, and the opportunity for future acquisitions of capital assets and income;
9. The history of the financial and non-financial contributions to the marriage / civil union by each party including contributions to
the care and education of the children and interruption of personal careers or educational opportunities;
10. The equitable distribution ordered, and any payouts of equitable distribution, directly or indirectly, out of current income, to the
extent this consideration is reasonable, just and fair;
11. The income available to each party through investment of assets held by that party;
12. The tax treatment / consequences to both parties of the alimony award, including whether all or a part of it is non-taxable;
13. The nature, amount and length of pendente lite support aid, if any;
14. Other factors the Court may deem relevant.
The Court shall assess, in writing, all factors in its award, and will be specific in its findings, including if one factor is elevated above
another in its importance.

ARIZONA:
ARS 25-319 Maintenance Computation Factors:
A. In a proceeding for dissolution of marriage or legal separation, or a proceeding for maintenance following dissolution of the
marriage by a court that lacked personal jurisdiction over the absent spouse, the court may grant a maintenance order for either spouse
for any of the following reasons if it finds that the spouse seeking maintenance:
1. Lacks sufficient property, including property apportioned to the spouse, to provide for that spouse’s needs.
2. Is unable to be self-sufficient through appropriate employment or is the custodian of a child shows age or condition is such that the
custodian should not be required to seek employment outside the home or lacks earning ability in the labor market adequate to be selfsufficient.
3. Contributed to the educational opportunities of the other spouse.
4. Had a marriage of long duration and is of an age that may preclude the possibility of gaining employment adequate to be selfsufficient.
B. The maintenance order shall be in an amount and for a period of time as the court deems just, without regard to marital misconduct,
and after considering all relevant factors, including:

1. The standard of living established during the marriage.
2. The duration of the marriage.
3. The age, employment history, earning ability and physical and emotional condition of the spouse seeking maintenance.
4. The ability of the spouse for whom maintenance is sought to meet that spouse’s needs while meeting those of the spouse seeking
maintenance.
5. The comparative financial resources of the spouses, including their comparative earning abilities in the labor market.
6. The contribution of the spouse seeking maintenance to the earning ability of the other spouse.
7. The extent to which the spouse seeking maintenance has reduced that spouse’s income or career opportunities for the benefit of the
other spouse.
8. The ability of both parties after the dissolution to contribute to the future educational costs of their mutual children.
9. The financial resources of the party seeking maintenance, including marital property apportioned to that spouse, and that spouse’s
ability to meet that spouse’s own needs independently.
10. The time necessary to acquire sufficient education or training to enable the party seeking maintenance to find appropriate
employment and whether such education or training is readily available.
11. Excessive or abnormal expenditures, destruction,

ARIZONA – Continued:
concealment or fraudulent disposition of community, joint tenancy and other property held in common.
12. The cost for the spouse who is seeking maintenance to obtain health insurance and the reduction in the cost of health insurance for
the spouse for whom maintenance is sought if the spouse from whom maintenance is sought is able to convert family health insurance
to employee health insurance after the marriage is dissolved.
13. All actual damages and judgments from conduct that results in criminal conviction of either spouse in which the other spouse or
child was the victim.
C. If both parties agree, the maintenance order and a decree of dissolution of marriage or of legal separation may state that its
maintenance terms shall not be modified.
D. Except as provided in subsection C of this section or section 25-317, subsection G, the court shall maintain continuing jurisdiction
over the issue or maintenance for the period of time maintenance is awarded.

NEW JERSEY
LENGTH OF ALIMONY (N.J.S.A; 34-23(b)):
For a marriage / civil union less than 20 years in duration, the terms of alimony shall not exceed the length of marriage, except in
exceptional circumstances. The Alimony factors will be considered and additionally, the following:
1. The impact of the need for separate residences for each;
2. The increase in living expenses for both parties and its effect on their attaining the reasonably comparable standard of living each
enjoyed during the marriage / civil unio;
3. The fact that each party has equal right to have that standard of living.
FACTORS FOR EXCPTIONAL CIRCUMSTANCES THAT MAY ADJUST AN ALIMONY DURATION:
1. The ages of the parties, at the time of the marriage / civil union and at the time of the award;
2. The degree and duration of dependency of one party on the other during the marriage civil union;
3. Whether a spouse / partner has a chronic illness or unusual health condition;
4. Whether a spouse / partner has given up a career or opportunity or supported the career of the other;
5. Whether a spouse / partner received a disproportionate share of equitable distribution;
6. The impact of the marriage / civil union on either party’s ability to become self-supporting, including the party’s responsibility to
primarily care for a child;
7. Tax considerations of either party;
8. Any other factors the Court deems equitable, relevant and material.
LIMITED DURATIONAL ALIMONY
As award of alimony for a limited duration may be modified based either upon changed circumstances, or upon the nonoccurrence of
circumstances that the court found would occur at the time of the award. The court may modify the amount of such an award, but shall
not modify the length of the term except in unusual circumstances.
In determining the length of the term, consideration of the time it would reasonably take to improve the earning capacity to a level
where the LDA is no longer appropriate.
REHABILITATIVE ALIMONY
Rehabilitative alimony shall be awarded based upon a plan in which the payee shows the scope of rehabilitation, the steps to be taken,
and the time frame, including a period of employment during which rehabilitation will occur. An award of rehabilitative alimony may
be modified based either upon changed circumstances, or upon the nonoccurrence of
ARIZONA
LENGTH OF ALIMONY (ARS 25-319(B))
B. The maintenance order shall be in an amount and for a period of time as the court deems just, without regard to marital misconduct,
and after considering all relevant factors, including:
1. The standard of living established during the marriage.

2. The duration of the marriage.
3. The age, employment history, earning ability and physical and emotional condition of the spouse seeking maintenance.
4. The ability of the spouse for whom maintenance is sought to meet that spouse’s needs while meeting those of the spouse seeking
maintenance.
5. The comparative financial resources of the spouses, including their comparative earning abilities in the labor market.
6. The contribution of the spouse seeking maintenance to the earning ability of the other spouse.
7. The extent to which the spouse seeking maintenance has reduced that spouse’s income or career opportunities for the benefit of the
other spouse.
8. The ability of both parties after the dissolution to contribute to the future educational costs of their mutual children.
9. The financial resources of the party seeking maintenance, including marital property apportioned to that spouse, and that spouse’s
ability to meet that spouse’s own needs independently.
10. The time necessary to acquire sufficient education or training to enable the party seeking maintenance to find appropriate
employment and whether such education or training is readily available.
11. Excessive or abnormal expenditures, destruction, concealment or fraudulent disposition of community, joint tenancy and other
property held in common.
12. The cost for the spouse who is seeking maintenance to obtain health insurance and the reduction in the cost of health insurance for
the spouse for whom maintenance is sought if the spouse from whom maintenance is sought is able to convert family health insurance
to employee health insurance after the marriage is dissolved.
13. All actual damages and judgments from conduct that results in criminal conviction of either spouse in which the other spouse or
child was the victim.
In general, the duration of alimony awards is between 30% and 50%, depending on the above factors.
ONGOING ALIMONY
This type of alimony is where the Court has not ordered an end date upon which alimony will terminate. This may be ordered when
there is no expectation that a spouse will be able to support himself or herself.

NEW JERSEY CONTINUED
circumstances that the court found would occur at the time of the rehabilitative award.
This section is not intended to preclude a court from modifying alimony awards based upon the law.
REIMBURSEMENT ALIMONY
Reimbursement alimony may be awarded under circumstances in which one party supported the other through an advanced education,
anticipating participation in the fruits of the earning capacity generated by that education. An award of reimbursement alimony shall
be modified for any reason.
ALIMONY MODIFICATION / TERMINATION UPON RETIREMENT OF OBLIGOR (N.J.S.A. 2A:34-23j(1)):
There is a rebuttable presumption that alimony will terminate upon the obligor spouse/ partner attaining full retirement age, which is
defined as eligibility to receive full retirement benefits under Social Security. No arrears of past due alimony shall be vacated. The
Court can set a different termination date, which must be supported in writing.
The rebuttable presumption may be overcome, if in assessing the following factors, alimony should continue:
(a) The ages of the parties at the time of the application for retirement;
(b) The ages of the parties at the time of the marriage / civil union and at the time of the alimony award;
(c) The degree and duration of the economic dependency of the recipient upon the payor during the marriage / civil union.
(d) Whether the recipient forwent, relinquished or otherwise sacrificed claims / rights / property in exchange for a more substantial or
longer duration of alimony;
(e) The duration of alimony already paid;
(f) The health of the parties at the time of the retirement application;
(g) The assets of the parties at the time of the retirement application;
(h) Whether the recipient has attained full retirement age as defined in this section;
(i) The sources of income, both earned and unearned, of the parties;
(j) The ability of the recipient to have saved adequately for retirement;
(k) Any other factors the Court may deem relevant.
If after a written decision, the Court finds that the presumption has been overcome, the Court will apply the alimony factors to the
parties’ current circumstances to determine whether modification / termination is warranted. If obligor intends to but has not yet
retired, the Court shall establish the conditions by which the modification / termination of alimony will take place.
ARIZONA CONTINUED
REHABILITATIVE ALIMONY
This is the most common form of alimony and, which is intended to provide financial support to a spouse fin an amount and duration
that is necessary to permit the spouse to obtain the education and work experience to be self-supporting.
COMPENSATORY ALIMONY
This type of alimony is intended to provide money to a spouse who contributed to the educational opportunities of the other spouse
during the marriage.
Rehabilitative and Compensatory alimony may be jointly awarded.
ALIMONY MODIFICATION / TERMINATION UPON RETIREMENT OF OBLIGOR (ARS 25-327):Modification and
termination of provisions for maintenance, support and property disposition.
A. Except as otherwise provided in section 25-317, subsections F and G, the provisions of any decree respecting maintenance or
support may be modified or terminated only on a showing of changed circumstances that are substantial and continuing except as to
any amount that may have accrued as an arrearage before the date of notice of the motion or order to show cause to modify or
terminate. The addition of health insurance coverage as defined in section 25-531 or a change in the availability of health insurance
coverage may constitute a continuing and substantial change in circumstance. The provisions as to property disposition may not be
revoked or modified, unless the court finds the existence of conditions that justify the reopening of a judgment under the laws of this

state. Modifications and terminations are effective on the first day of the month following notice of the petition for modification or
termination unless the court, for good cause shown, orders the change to become effective at a different date but not earlier than the
date of filing the petition for modification or termination.
B. Unless otherwise agreed in writing or expressly provided in the decree, the obligation to pay future maintenance is terminated on
the death of either party or the remarriage of the party receiving maintenance.
C. Unless otherwise agreed in writing or expressly provided in the decree, provisions for the support of a minor child are not
terminated by the death of a parent obligated to support the child. If a parent obligated to pay support dies, the amount of future
support may be modified, revoked or commuted to a lump sum payment to the extent just and appropriate in the circumstances and
has priority equal to the right for family allowance in section 14-2404. Past due support has priority equal to claims provided for in
section 14-3805, subsection A, paragraph 6.
NEW JERSEY CONTINUED
FULL AGE RETIREMENT WITH PRE STATUTORY AMENDMENT AGREEMENT (N.J.S.A. 2A:34-23J(3)):
The same factors will be reviewed by the Court as in N.J.S.A. 2A:34-23j(2), except that the Court shall also consider the recipient’s
ability to have saved adequately for retirement.
In all cases, the assets distributed between the parties for equitable distribution shall not be considered for purposes of determining
payor’s ability to pay alimony following retirement. (N.J.S.A. 2A:34-23j(4)).
ALIMONY MODIFICATION (N.J.S.A. 2A:23-34k):
Factors for Non-self-employed payor (W-2 Wage Earner):
1. Reasons for loss of income;
2. Payor’s documented efforts to replace employment or pursue alternate occupation;
3. Payor’s good faith effort to find employment at any level or field;
4. Payor’s income, payor’s circumstances and payor’s efforts to obtain employment in light of those circumstances and existing
opportunities;
5. Payor’s health and how it affects ability to obtain employment;
6. Severance or award in connection with loss of employment;
7. Changes in the respective financial circumstances of the parties that have occurred since the date of the Order which modification
is sought;
8. Reasons for the change in financial circumstances, including extent to which the change is attributable to enhanced earnings or
financial benefits received since the date of the Order;
9. Whether a temporary remedy should be entered contingent upon terms which can include continued efforts to regain employment
by the payor;
10. Any other factors the Court deems fair and equitable.
No application under this section shall be filed until the payor has been without employment for 90 days. The Court may in its
discretion, declare any modification retroactive to the date of the loss of employment.

ARIZONA CONTINUED

D. Notwithstanding any other law, pursuant to a petition filed pursuant to this section the court may suspend the imposition of future
interest that accrues on a judgment for support issued pursuant to this article for the period of time that the petitioner is incarcerated or
has physical or mental disabilities to the extent that the person is unable to maintain employment.
Arizona court require a showing of a substantial and continuing change in financial circumstances in order to modification a spousal
maintenance order that was agreed to between the parties. Linton v. Linton, 499 P.2d 174 (1972).

FULL AGE RETIREMENT
This is treated as a modification under ARS 25-327.

NEW JERSEY CONTINUED
SELF EMPLOYED PAYOR (N.J.S.A. 2A:34-23l):

Must show the economic and non-economic benefits the payor receives from the business, and compare them to the benefits that were
in place at the time of the Order from which relief is sought.
TEMPORARY REMEDY (N.J.S.A. 2A:34-23M):
Court may suspend support, reduce it with terms, direct it to be paid from assets pending further proceedings, direct a periodic review,
or any other Order it feels fair and equitable.
COHABITATION (N.J.S.A. 2A34-23n) :
Alimony may be suspended or terminated if the payee cohabits with another person. Cohabitation involves a mutually supportive,
intimate personal relationship in which a couple has undertaken duties and privileges that are commonly associated with marriage or
civil union but does not necessarily maintain a single common household.
When assessing whether cohabitation is occurring, the court shall consider the following:
(1) Intertwined finances such as joint bank accounts and other joint holdings or liabilities;
(2) Sharing or joint responsibility for living expenses;
(3) Recognition of the relationship in the couple’s social and family circle;
(4) Living together, the frequency of contact, the duration of the relationship, and other indicia of a mutually supportive intimate
personal relationship;
(5) Sharing household chores;
(6) Whether the recipient of alimony has received an enforceable promise of support from another person within the meaning of
subsection h of R.S 25:1-5 (Palimony); and
(7) All other relevant evidence.
In evaluating whether cohabitation is occurring and whether alimony should be suspended or terminated, the court shall also consider
the length of the relationship. A court may not find an absence of cohabitation solely on the grounds that the couple does not live
together on a full-time basis.

ARIZONA CONTINUED

COHABITATION

Alimony is not terminated if the payee is cohabitating with another person because cohabitation is not viewed the same as remarriage.
If a party remarries, then alimony will terminate under ARS 25-327.
In Smith v. Magnum, the Court did not terminate alimony after the payee spouse remarried but then had the marriage annulled shortly
thereafter.
In Van Dyke v. Steinle, the spouse receiving alimony was entitled to continue to receive alimony even after she had a prolonged
engagement and had a ceremonial party with her fiancé without legally marrying him.

ARIZONA COMMUNITY PROPERTY LAW

ROBERTA E. BERGER
OCTOBER 28, 2021

1

DISCLAIMER

COMMUNITY PROPERTY
I.

Community Property
Community property is property held in common by husband and wife each
having an undivided one-half interest by reason of their marital status. The
difference between common law and community property systems centers around
property rights possessed by married persons. In a common law system, each
spouse owns whatever he or she earns.
In Arizona, one-half of the earnings of each spouse during a valid marriage, is
considered owned by the other spouse.1 Property acquired by one spouse by gift
or inheritance is considered as separate property2 unless such property has been
commingled either intentionally or unintentionally or proclaimed to be

1

A.R.S. § 25-211. Any earnings acquired after a petition for separation has been filed will be the separate
property of the spouse who has earned such earnings.
2

2

A.R.S. § 25-213.

community property by the applicable spouse. In Arizona, any accretion 3 of
separate property remains separate property as long as it is not commingled and
its value has not increased due to the work of the owner spouse or the funds or
work of the non-owner spouse.
Any property acquired outside of Arizona, if the property would have been
considered community property if acquired in Arizona, is considered community
property in an Arizona divorce proceeding.4
A significant advantage of the community property regime from the perspective
of the surviving spouse is that upon the death of the first spouse to die, all
property held as community property is entitled to an income tax basis
adjustment, that is, both the deceased spouse’s share of the community property
and the surviving spouse’s share will benefit from a basis adjustment at death.5
A few other features of the community property system are:
•

If community property is not held in trust, it will be subject to probate;

•

In a divorce or second marriage situation, half of the community property
belongs to each spouse, which can be viewed as a benefit or a detriment
depending on one’s perspective; and

• If a couple moves to Arizona, property acquired from proceeds of earnings
during a valid marriage but considered as separate property in a common law
state will retain its character as separate property upon death but not upon
divorce.
•

All the community property of a couple is subject to community debt versus
only the separate property of a spouse incurring debt in a common law state is
subject to claim by creditors.

On the other hand, if the couple divorces, the property acquired from proceeds of
earnings during a valid marriage will be considered community property for
purposes of division during a divorce proceeding no matter where earned or
acquired (quasi-community property).
II.

Joint Tenancy with Right of Survivorship
Joint tenancy property is a type of ownership of property (real or personal) by two
or more persons in which each owns an undivided interest in the whole and
attached to which is the right of survivorship.6 In Arizona each spouse holds his

3

Accretion refers to growth in value, especially by addition or accumulation.

4

A.R.S. § 25-318.

5

I.R.C. § 1014.

6

Feree v. City of Yuma, 124 Ariz. 222, 603 P.2d 117 (App. 1979).
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or her equal one-half share of the joint tenancy property as the separate property
of such spouse.
The benefit of joint tenancy with right of survivorship is that property passes to
surviving joint tenant(s) upon the death of one joint tenant without going through
probate. Nevertheless, it is subject to a proportionate share of any estate tax that
is due.
A detriment to holding property as joint tenancy with right of survivorship is that,
in the case of a married couple, only one-half of the property qualifies for an
income tax basis adjustment on the death of the first spouse if the property is held
in joint tenancy (see example below).
III

Tax Comparison of Community Property v. Joint Tenancy
If property is held as community property, each spouse’s interest in the property
will receive an income tax basis adjustment on the death of the first spouse to die,
but only one-half is includible in the estate of the deceased spouse.
For income tax purposes, for a husband and wife, community property is a
preferred method of ownership where there is property which has appreciated in
value. However, community property law applies only to spouses, and not to
parties who are not married. Note that the effect of the principal residence gain
exclusion under federal income tax law is that the income tax advantage of the
community property form of ownership often doesn’t apply to the principal
residences of married couples.7
Joint tenancy may be appropriate in cases where there is not a married couple, but
the people involved wish the property to be held jointly.
For joint tenants not married to one another, the percentage of the property held in
joint tenancy which receives an adjusted basis varies depending upon the
percentage of contribution to the joint tenancy of each of the joint tenants.
If joint tenancy property is placed in a trust, there should be an indication in the
document or on a schedule as to the character of such property once it is in the
trust, i.e., COMMUNITY PROPERTY OR SEPARATE PROPERTY because it
will no longer be held in joint tenancy. Many trust documents specify that joint
tenancy property contributed to the trust retains the character it had before being
placed in the trust. Therefore, one-half would constitute the separate property of
each spouse.
SAMPLE LANGUAGE:
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I.R.C. § 121.

All property currently held by Trustee, and all property hereafter
transferred to Trustee hereunder, together with all income and accretions
thereto, is declared to be and shall be the community property of Trustors
upon acceptance by Trustee and shall not be property held in joint tenancy
with right of survivorship, nor in tenancy in common, nor shall it be the
separate property of Trustors or either of them. To the full extent
necessary to effect the transmutation of any separate property of either
Trustor into community property, or necessary to accomplish the intent of
Trustors that all property held in trust hereunder be the community
property of Trustors, each Trustor declares that any transfer of separate
property to this Trust shall be deemed a gift to the other Trustor, or to the
marital community, as the case may be, of so much of the value thereof to
create the community property form of ownership in such property.
IV

Community Property with Right of Survivorship
Arizonans may transfer and hold property as community property with right of
survivorship, which combines the benefits of community property and joint
tenancy.8 A straw person is not needed to transfer property to community
property with right of survivorship. Either spouse may terminate the right of
survivorship but not the community property interest. The community property
interest and the right of survivorship are terminated by divorce or annulment
unless specified otherwise in a divorce or annulment property agreement and co

Tax Consequences Upon Sale After Death of First Spouse
Purchase Price of Securities

$36,000

Date of Death Value of Securities

$150,000

Sales Price of Asset

$150,000

Joint Tenancy

Community Property/Community
Property with Right of Survivorship

8

5

A.R.S. §§ 14-1201(28), 14-2804, and 33-431.

Dec Spousew

Original Cost Basis.

$18,000

Income Tax Basis.

$75,000

Surviv Spous

$18,000

+ $18,000

Dec Spou

Surv Spouse

$18,000

$18,000

$75,000

+ $75,000

After Death of First Deceased Spouse

Sales Price
Income Tax Basis
Taxable Gain

$150,000

$150,000

- $ 93,000

- $150,000

$ 57,000

$

0

As can be seen from the example, upon the sale of property after the death of one of the spouses,
if the property is sold, a portion of the gain will be subject to capital gains tax if the property is
not held as community property.

V.

Pre-Existing Will Not Naming Current Spouse

A.
If a testator's surviving spouse married the testator after the testator
executed a will, the surviving spouse is entitled to receive as an intestate share that is not
less than the value of the share of the estate the spouse would have received if the testator
had died intestate as to any portion of the testator's estate that neither is devised to a child
of the testator who was born before the testator married the surviving spouse and who is
not a child of the surviving spouse nor is devised to a descendant of that child or that
passes to that child or to a descendant of that child, unless:
1. It appears from the will or other evidence that the will was made in
contemplation of the testator's marriage to the surviving spouse.
2. The will expresses the intention that it is to be effective notwithstanding any
subsequent marriage.
3. The testator provided for the spouse by transfer outside the will and the intent
that the transfer is in lieu of a testamentary provision is shown by the testator's
6

statements or can be reasonably inferred from the amount of the transfer or other
evidence.
B. In satisfying such share, any devises made by the will to the testator's
surviving spouse are applied first. Other devises abate unless the devise is to a child of
the testator who was born before the testator married the surviving spouse and who is not
a child of the surviving spouse or is a devise or substitute gift under to a descendant of
that child.
VI.

After Born or Omitted Children

If a testator fails to provide by will for a child who is born or adopted after the testator
executes the will, the omitted child receives a share in the estate as follows:
1. If the testator had no child living when the testator executed the will, an
omitted child receives a share in the estate equal in value to what the child would
have received if the testator had died intestate, unless the will devised all or
substantially all of the estate to the other parent of the omitted child and that other
parent survives the testator and is entitled to take under the will.
2. If the testator had one or more children living when the testator executed the
will and the will devised property or an interest in property to one or more of the
then-living children, an omitted child is entitled to share in the testator's estate as
follows:
(a) The portion of the testator's estate in which the omitted child is entitled
to share is limited to devises made to the testator's then-living children
under the will.
(b) As limited above, the omitted child is entitled to receive the share of
the testator's estate that the child would have received if the testator had
included all omitted children with the children to whom devises were
made under the will and had given an equal share of the estate to each
child.
C. In satisfying a share, devises to the testator's children who were living when
the will was executed abate ratably. In abating the devises of the then-living
children, the court shall preserve to the maximum extent possible the character of
the testamentary plan adopted by the testator.
D. The share for the omitted after born child, does not apply if either of the
following is true:
1. It appears from the will that the omission was intentional.
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2. The testator provided for the omitted child by transfer outside the will and the
intent that the transfer be in lieu of a testamentary provision is shown by the
testator's statements or can be reasonably inferred from the amount of the transfer
or other evidence.
E. If at the time the testator executed the will the testator fails to provide by will
for a living child solely because the testator believes the child to be dead, the child
is entitled to share in the estate as if the child were an omitted after-born or afteradopted child. 28,
VI.

Intestate Succession
1.

Probate Estate/No Will
If there is no will and there is a probate estate, property of a decedent
passes under Arizona’s laws of intestate succession. All of the decedent’s
separate property and the decedent’s share of the community property pass
to the surviving spouse:
•

If there are no surviving issue of the decedent or if all of the
decedent’s surviving issue are also the issue of the surviving spouse.

•

If there are surviving issues of the decedent who are not also issue of
the surviving spouse, the surviving spouse receives one-half of the
decedent’s separate property. The other half of the decedent’s separate
property and all of the decedent’s share of the community property is
divided among all of the surviving issue of the decedent.

If there is no surviving spouse or the portion not passing to the surviving
spouse passes:

9

8

A.R.S. § 14-2103.

•

To issue of the decedent.

•

If no surviving issue, to the decedent’s parents equally.

•

If no issue or parents, to the issue of the decedent’s parents or either
parent.

•

If none of the above survive the decedent, half to the paternal and half
to the maternal grandparents or to the issue of one or more of the
decedent’s grandparents if such grandparents predecease the decedent.9

•

All heirs in the same degree of kinship to the decedent take equally.
Those of more remote degree take by right of representation.

All heirs in the nearest degree take an equal share. If there are deceased
issue in the nearest degree, the issue of the deceased issue take the shares
due to such deceased issue and divide it equally among all issue in that
degree of kinship.10

DISCLAIMER

These online versions of the Arizona Revised Statutes are primarily maintained for legislative
drafting purposes and reflects the version of law that is effective on January 1st of the year
following the most recent legislative session. The official version of the Arizona Revised
Statutes is published by Thomson Reuters.
The Arizona Revised Statutes have been updated to include the revised sections from the 54th
Legislature, 2nd Regular Session. Please note that the next update of this compilation will not
10

9

A.R.S. §§ 14-2106 and 14-2103.

take place until after the conclusion of the 55th Legislature, 1st Regular Session, which convenes
in January 2021.

ARIZONA REVISED STATUTES
§ 25-211. Property acquired during marriage as community
property; exceptions; effect of service of a petition
Effective: September 26, 2008
A. All property acquired by either husband or wife during the marriage is the
community property of the husband and wife except for property that is:
1. Acquired by gift, devise or descent.
2. Acquired after service of a petition for dissolution of marriage, legal separation
or annulment if the petition results in a decree of dissolution of marriage, legal
separation or annulment.
B. Notwithstanding subsection A, paragraph 2, service of a petition for dissolution
of marriage, legal separation or annulment does not:
1. Alter the status of preexisting community property.
2. Change the status of community property used to acquire new property or the
status of that new property as community property.
3. Alter the duties and rights of either spouse with respect to the management of
community property except as prescribed pursuant to § 25-315, subsection A,
paragraph 1, subdivision (a
§ 25-213. Separate property
Effective: July 20, 2011
A. A spouse’s real and personal property that is owned by that spouse before
marriage and that is acquired by that spouse during the marriage by gift, devise or
descent, and the increase, rents, issues and profits of that property, is the separate
10

property of that spouse.
B. Property that is acquired by a spouse after service of a petition for dissolution of
marriage, legal separation or annulment is also the separate property of that spouse
if the petition results in a decree of dissolution of marriage, legal separation or
annulment.
C. Notwithstanding subsection B of this section and § 25-214, subsection C, a
mortgage or deed of trust executed by a spouse who acquires the real property
encumbered by that mortgage or deed of trust after service of a petition for
dissolution of marriage, legal separation or annulment shall be enforceable against
the real property if the petition does not result in a decree of dissolution of
marriage, legal separation or annulment.
D. A contribution to an irrevocable trust that has or will have as its principal asset
life insurance on the person making the contribution is a contribution of the
insured’s separate property if the spouse of the insured is the primary beneficiary
of the trust.

25-214. Management and control
A. Each spouse has the sole management, control and disposition rights of each
spouse's separate property.
11

B. The spouses have equal management, control and disposition rights over their
community property and have equal power to bind the community.
C. Either spouse separately may acquire, manage, control or dispose of community
property or bind the community, except that joinder of both spouses is required in
any of the following cases:
1. Any transaction for the acquisition, disposition or encumbrance of an interest in
real property other than an unpatented mining claim or a lease of less than one
year.
2. Any transaction of guaranty, indemnity or suretyship.
3. To bind the community, irrespective of any person's intent with respect to that
binder, after service of a petition for dissolution of marriage, legal separation or
annulment if the petition results in a decree of dissolution of marriage, legal
separation or annulment.

25-215. Liability of community property and separate property for
community and separate debts
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A. The separate property of a spouse shall not be liable for the separate debts or
obligations of the other spouse, absent agreement of the property owner to the
contrary.
B. The community property is liable for the premarital separate debts or other
liabilities of a spouse, incurred after September 1, 1973, but only to the extent of
the value of that spouse's contribution to the community property which would
have been such spouse's separate property if single.
C. The community property is liable for a spouse's debts incurred outside of this
state during the marriage which would have been community debts if incurred in
this state.
D. Except as prohibited in section 25-214, either spouse may contract debts and
otherwise act for the benefit of the community. In an action on such a debt or
obligation the spouses shall be sued jointly, and the debt or obligation shall be
satisfied: first, from the community property, and second, from the separate
property of the spouse contracting the debt or obligation.

25-217. Ownership of property acquired after moving into state
Marital rights in property which is acquired in this state during marriage by
persons married without the state who move into the state shall be controlled by
the laws of this state.

14-2102. Intestate share of surviving spouse
13

The following part of the intestate estate, as to both separate property and the onehalf of community property that belongs to the decedent, passes to the surviving
spouse:
1. If there is no surviving issue or if there are surviving issue all of whom are issue
of the surviving spouse also, the entire intestate estate.
2. If there are surviving issue one or more of whom are not issue of the surviving
spouse, one-half of the intestate separate property and no interest in the one-half of
the community property that belonged to the decedent.

14-2103. Heirs other than surviving spouse; share in estate
Any part of the intestate estate not passing to the decedent's surviving spouse under
section 14-2102 or the entire intestate estate if there is no surviving spouse passes
in the following order to the following persons who survive the decedent:
1. To the decedent's descendants by representation.
2. If there is no surviving descendant, to the decedent's parents equally if both
survive or to the surviving parent.
3. If there is no surviving descendant or parent, to the descendants of the decedent's
parents or either of them by representation.
4. If there is no surviving descendant, parent or descendant of a parent, but the
decedent is survived by one or more grandparents or descendants of grandparents,
half of the estate passes to the decedent's paternal grandparents equally if both
survive or to the surviving paternal grandparent or the descendants of the
decedent's paternal grandparents or either of them if both are deceased with the
descendants taking by representation. The other half passes to the decedent's
maternal relatives in the same manner. If there is no surviving grandparent or
descendant of a grandparent on either the paternal or the maternal side, the entire
estate passes to the decedent's relatives on the other side in the same manner as the
half.
14-2301. Entitlement of spouse; premarital will
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A. If a testator's surviving spouse married the testator after the testator executed a
will, the surviving spouse is entitled to receive as an intestate share that is not less
than the value of the share of the estate the spouse would have received if the
testator had died intestate as to any portion of the testator's estate that neither is
devised to a child of the testator who was born before the testator married the
surviving spouse and who is not a child of the surviving spouse nor is devised to a
descendant of that child or that passes under section 14-2603 or 14-2604 to that
child or to a descendant of that child, unless:
1. It appears from the will or other evidence that the will was made in
contemplation of the testator's marriage to the surviving spouse.
2. The will expresses the intention that it is to be effective notwithstanding any
subsequent marriage.
3. The testator provided for the spouse by transfer outside the will and the intent
that the transfer is in lieu of a testamentary provision is shown by the testator's
statements or can be reasonably inferred from the amount of the transfer or other
evidence.
B. In satisfying the share provided by subsection A of this section, any devises
made by the will to the testator's surviving spouse are applied first. Other devises
abate pursuant to section 14-3902 unless the devise is to a child of the testator who
was born before the testator married the surviving spouse and who is not a child of
the surviving spouse or is a devise or substitute gift under section 14-2603 or 142604 to a descendant of that child.
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14-2302. Omitted children; shares; definition
A. Except as provided in subsection C of this section, if a testator fails to provide
by will for a child who is born or adopted after the testator executes the will, the
omitted child receives a share in the estate as follows:
1. If the testator had no child living when the testator executed the will, an omitted
child receives a share in the estate equal in value to what the child would have
received if the testator had died intestate, unless the will devised all or substantially
all of the estate to the other parent of the omitted child and that other parent
survives the testator and is entitled to take under the will.
2. If the testator had one or more children living when the testator executed the will
and the will devised property or an interest in property to one or more of the thenliving children, an omitted child is entitled to share in the testator's estate as
follows:
(a) The portion of the testator's estate in which the omitted child is entitled to share
is limited to devises made to the testator's then-living children under the will.
(b) As limited under subdivision (a) of this paragraph, the omitted child is entitled
to receive the share of the testator's estate that the child would have received if the
testator had included all omitted children with the children to whom devises were
made under the will and had given an equal share of the estate to each child.
B. To the extent feasible, the interest granted an omitted child under subsection A,
paragraph 2 of this section shall be of the same character, whether equitable or
legal, present or future, as that devised to the testator's then-living children under
the will.
C. In satisfying a share prescribed by subsection A, paragraph 2 of this section,
devises to the testator's children who were living when the will was executed abate
ratably. In abating the devises of the then-living children, the court shall preserve
to the maximum extent possible the character of the testamentary plan adopted by
the testator.
D. Subsection A of this section does not apply if either of the following is true:
1. It appears from the will that the omission was intentional.
16

2. The testator provided for the omitted child by transfer outside the will and the
intent that the transfer be in lieu of a testamentary provision is shown by the
testator's statements or can be reasonably inferred from the amount of the transfer
or other evidence.
E. If at the time the testator executed the will the testator fails to provide by will
for a living child solely because the testator believes the child to be dead, the child
is entitled to share in the estate as if the child were an omitted after-born or afteradopted child.
F. In satisfying a share provided by subsection A, paragraph 1 of this section,
devises made by the will abate under section 14-3902.
G. For the purposes of this section, "omitted child" means a child who was born or
adopted after the testator executed a will.
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