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NYC Real Estate Attorney Mitchell Kossoff Vanishes

Real estate attorney Mitch Kossoff vanishes – raising
questions about clients’ millions
New York

Apr. 07, 2021 09:03 PM

By Rich Bockmann

Mitchell Kossoff (Photo via Kossoff, PLLC)
An attorney who handles funds for some of New York’s biggest multifamily landlords
seems to have disappeared, leaving his clients worried that millions of dollars placed in
escrow accounts have as well, sources with knowledge of the scandal told The Real Deal.
Mitchell Kossoff, managing partner of Kossoff PLLC, has been unreachable for several
days by his partners at the downtown Manhattan law firm and the landlords for whom he
holds millions of dollars in escrow accounts, according to clients who have attempted to
contact the firm.
Kossoff could not be reached for comment, and the partners at his firm did not respond to
multiple requests for comment.
https://therealdeal.com/2021/04/07/real-estate-attorney-mitch-kossoff-vanishes-raising-questions-about-clients-millions/
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One client has already sued the firm, accusing it of “potentially criminal acts” that
constitute a “grievous breach” of its duties.
Westchester-based investor Rob Yaffa filed the suit Wednesday through a limited liability
company that struck a deal last May to sell a 10-unit apartment building at 537
Edgecombe Avenue in Upper Manhattan for $4.5 million. The buyer wired $590,000 to an
escrow account controlled by the law firm, which was to be released after the March 26
closing when Yaffa lined up another building in a 1031 exchange, according to the lawsuit.
But Yaffa said Kossoff never wired the money for the 1031 deal and went off the radar.
The investor “does not know the disposition of the sale proceeds and despite questioning
has been unable to obtain a direct response,” his attorneys wrote in the complaint.
Yaffa declined to comment.
The scandal has rocked some of the real estate clients who worked with Kossoff’s firm
and are now asking about the status of their money, according to landlords who spoke to
TRD on condition of anonymity.
Kossoff is a prominent landlord-tenant attorney, and some of the escrow funds he
oversees include money landlords would set aside for tenant buyouts. Cash held in escrow
makes it easier to negotiate buyouts in rent-stabilized apartments.
Attorneys also hold funds in escrow for buyers and sellers of property, as well as advances
and retainer fees clients pay their lawyers. Escrow fraud by attorneys, particularly in
residential deals (https://www.nytimes.com/2005/06/05/realestate/when-lawyers-steal-theescrow.html) , is such a problem that a special fund
(http://www.nylawfund.org/AR%202020.Final.pdf) was established to compensate victims.

“Every couple of years you have one of these cases where an attorney runs off with his
client’s money,” said one landlord familiar with Kossoff’s case, speaking on the condition
of anonymity.
As recently as Tuesday, the list of clients that Kossoff’s firm claims on its website to have
represented included Icon Realty Management, Stellar Management and Stonehenge
Partners. That page was taken down shortly after TRD made inquiries.
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It could not be determined if any of these companies are missing funds. None responded
to requests for comment.
Contact Rich Bockmann
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1:21-6. Recordkeeping; Sharing of Fees; Examination of Records
(a) Required Trust and Business Accounts. Every attorney who practices in this state
shall maintain in a financial institution in New Jersey, in the attorney's own name, or in
the name of a partnership of attorneys, or in the name of the professional corporation of
which the attorney is a member, or in the name of the attorney or partnership of
attorneys by whom employed:
(1) a trust account or accounts, separate from any business and personal accounts and
from any fiduciary accounts that the attorney may maintain as executor, guardian,
trustee, or receiver, or in any other fiduciary capacity, into which trust account or
accounts funds entrusted to the attorney's care shall be deposited; and
(2) a business account into which all funds received for professional services shall be
deposited.
One or more of the trust accounts shall be the IOLTA account or accounts required by
Rule 1:28A.
Other than fiduciary accounts maintained by an attorney as executor, guardian, trustee,
or receiver, or in any other similar fiduciary capacity, all attorney trust accounts, whether
general or specific, as well as all deposit slips and checks drawn thereon, shall be
prominently designated as an "Attorney Trust Account." Nothing herein shall prohibit
any additional descriptive designation for a specific trust account. All business accounts,
as well as all deposit slips and all checks drawn thereon, shall be prominently
designated as an "Attorney Business Account," an "Attorney Professional Account," or
an "Attorney Office Account." The IOLTA account or accounts shall each be designated
"IOLTA Attorney Trust Account."
The names of institutions in which such primary attorney trust and business accounts
are maintained and identification numbers of each account shall be recorded on the
annual registration form filed with the annual payment, pursuant to Rule 1:20- 1(b) and
Rule 1:28-2, to the Disciplinary Oversight Committee and the New Jersey Lawyers'
Fund for Client Protection. Such information shall be available for use in accordance
with paragraph (h) of this rule. For all IOLTA accounts, the account numbers, the name
the account is under, and the depository institution shall be indicated on the registration
statement. The signed annual registration statement required by Rule 1:20-1(c) shall
constitute authorization to depository institutions to convert an existing non-interest
bearing account to an IOLTA account.
(b) Account Location; Financial Institution's Reporting Requirements. An attorney trust
account shall be maintained only in New Jersey financial institutions approved by the
Supreme Court, which shall annually publish a list of such approved institutions. A
financial institution shall be approved if it shall file with the Supreme Court an
agreement, in a form provided by the Court, to report to the Office of Attorney Ethics in
the event any properly payable attorney trust account instrument is presented against

insufficient funds, irrespective of whether the instrument is honored; any such
agreement shall apply to all branches of the financial institution and shall not be
canceled except on thirty days' notice in writing to the Office of Attorney Ethics. The
agreement shall further provide that all reports made by the financial institution shall be
in the following format: (1) in the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to the depositor; (2) in the case of
instruments that are presented against insufficient funds but which instruments are
honored, the report shall identify the financial institution, the attorney or law firm, the
account number, the date of presentation for payment, and the date paid, as well as the
amount of the overdraft created thereby. Such reports shall be made simultaneously
with, and within the time provided by law for, notice of dishonor, if any; if an instrument
presented against insufficient funds is honored, then the report shall be made within five
banking days of the date of presentation for payment against insufficient funds.
In addition, each financial institution approved by the Supreme Court must co-operate
with the IOLTA Program, and must offer an IOLTA account to any attorney who wishes
to open one, and must from its income on such IOLTA accounts remit to the Fund the
amount remaining after providing such institution a just and reasonable return
equivalent to its return on similar non-IOLTA interest-bearing deposits. These
remittances shall be monthly unless otherwise authorized by the Fund.
Nothing herein shall prevent an attorney from establishing a separate interest- bearing
account for an individual client in accordance with these rules, providing that all interest
earned shall be the sole property of the client and may not be retained by the attorney.
In addition to the reports specified above, approved financial institutions shall agree to
cooperate fully with the Office of Attorney Ethics and to produce any attorney trust
account or attorney business account records on receipt of a subpoena therefor.
Digital images of these records may be maintained by financial institutions provided
that: (a) imaged copies of checks shall, when printed (including, but not limited to, when
images are provided to the attorney with a monthly statement or otherwise or when
subpoenaed by the Office of Attorney Ethics), be limited to no more than two checks per
page (showing the front and back of each check) and (b) all digital records shall be
maintained for a period of seven years. Nothing herein shall preclude a financial
institution from charging an attorney or law firm for the reasonable cost of producing the
reports and records required by this Rule. Every attorney or law firm in this state shall
be conclusively deemed to have consented to the reporting and production
requirements mandated by this Rule.
(c) Required Bookkeeping Records.
(1) Attorneys, partnerships of attorneys and professional corporations who practice in
this state shall maintain in a current status and retain for a period of seven years after
the event that they record:

(A) appropriate receipts and disbursements journals containing a record of all deposits
in and withdrawals from the accounts specified in paragraph (a) of this rule and of any
other bank account which concerns or affects their practice of law, specifically
identifying the date, source and description of each item deposited as well as the date,
payee and purpose of each disbursement. All trust account receipts shall be deposited
intact and the duplicate deposit slip shall be sufficiently detailed to identify each item. All
trust account withdrawals shall be made only by attorney authorized financial institution
transfers as stated below or by check payable to a named payee and not to cash. Each
electronic transfer out of an attorney trust account must be made on signed written
instructions from the attorney to the financial institution. The financial institution must
confirm each authorized transfer by returning a document to the attorney showing the
date of the transfer, the payee, and the amount. Only an attorney admitted to practice
law in this state shall be an authorized signatory on an attorney trust account, and only
an attorney shall be permitted to authorize electronic transfers as above provided; and
(B) an appropriate ledger book, having at least one single page for each separate trust
client, for all trust accounts, showing the source of all funds deposited in such accounts,
the names of all persons for whom the funds are or were held, the amount of such
funds, the description and amounts of charges or withdrawals from such accounts, and
the names of all persons to whom such funds were disbursed. A regular trial balance of
the individual client trust ledgers shall be maintained. The total of the trial balance must
agree with the control figure computed by taking the beginning balance, adding the total
of moneys received in trust for the client, and deducting the total of all moneys
disbursed; and
(C) copies of all retainer and compensation agreements with clients; and
(D) copies of all statements to clients showing the disbursement of funds to them or on
their behalf; and
(E) copies of all bills rendered to clients; and
(F) copies of all records showing payments to attorneys, investigators or other persons,
not in their regular employ, for services rendered or performed; and
(G) originals of all checkbooks with running balances and check stubs, bank
statements, prenumbered cancelled checks and duplicate deposit slips, except that,
where the financial institution provides proper digital images or copies thereof to the
attorney, then these digital images or copies shall be maintained; all checks,
withdrawals and deposit slips, when related to a particular client, shall include, and
attorneys shall complete, a distinct area identifying the client's last name or file number
of the matter; and
(H) copies of all records, showing that at least monthly a reconciliation has been made
of the cash balance derived from the cash receipts and cash disbursement journal

totals, the checkbook balance, the bank statement balance and the client trust ledger
sheet balances; and
(I) copies of those portions of each client's case file reasonably necessary for a
complete understanding of the financial transactions pertaining thereto.
(2) ATM or cash withdrawals from all attorney trust accounts are prohibited.
(3) No attorney trust account shall have any agreement for overdraft protection.

(d) Type and Availability of Bookkeeping Records. The financial books and other
records required by paragraphs (a) and (c) of this rule shall be maintained in
accordance with generally accepted accounting practice. Bookkeeping records may be
maintained by computer provided they otherwise comply with this rule and provided
further that printed copies and computer files in industry-standard formats can be made
on demand in accordance with this section or section (h). They shall be located at the
principal New Jersey office of each attorney, partnership or professional corporation and
shall be available for inspection, checks for compliance with this Rule and copying at
that location by a duly authorized representative of the Office of Attorney Ethics. When
made available pursuant to this rule, all such books and records shall remain
confidential except for the purposes thereof or by direction of the Supreme Court, and
their contents shall not be disclosed by anyone in such a way as to violate the attorneyclient privilege.
(e) Dissolutions. Upon the dissolution of any partnership of attorneys or of any
professional corporation, the former partners or shareholders shall make appropriate
arrangements for the maintenance by one of them or by a successor firm of the records
specified in paragraph (c) of this rule.
(f) Attorneys Practicing With Foreign Attorneys or Firms. All of the requirements of this
rule shall be applicable to every attorney rendering legal services in this state
regardless whether affiliated with or otherwise related in any way to an attorney,
partnership, legal corporation, limited liability company, or limited liability partnership
formed or registered in another state.
(g) Attorneys Associated With Out of State Attorneys. An attorney who practices in this
state shall maintain and preserve for seven years a record of all fees received and
expenses incurred in connection with any matter in which the attorney was associated
with an attorney of another state.
(h) Availability of Records. Any of the records required to be kept by this rule shall be
produced in response to a subpoena duces tecum issued in connection with an ethics
investigation or hearing pursuant to R. 1:20-1 to 1:20-11, or shall be produced at the
direction of the Disciplinary Review Board or the Supreme Court. They shall be

available upon request for review and audit by the Office of Attorney Ethics. Every
attorney shall be required to cooperate and to respond completely to questions by the
Office of Attorney Ethics regarding all transactions concerning records required to be
kept under this rule. When so produced, all such records shall remain confidential
except for the purposes of the particular proceeding and their contents shall not be
disclosed by anyone in such a way as to violate the attorney- client privilege. When
produced or examined during the course of a disciplinary or random audit, both the
attorney or law firm and the producers and licensors of computerized software shall be
conclusively deemed to have consented to the use of said software by disciplinary
authorities as evidence during the course of the disciplinary proceeding.
(i) Disciplinary Action. An attorney who fails to comply with the requirements of this rule
in respect of the maintenance, availability and preservation of accounts and records or
who fails to produce or to respond completely to questions regarding such records as
required shall be deemed to be in violation of R.P.C. 1.15(d) and R.P.C. 8.1(b).
(j) Unidentifiable and Unclaimed Trust Fund Accumulations and Trust Funds Held for
Missing Owners. When, for a period in excess of two years, an attorney's trust account
contains trust funds which are either unidentifiable, unclaimed, or which are held for
missing owners, such funds shall be so designated. A reasonable search shall then be
made by the attorney to determine the beneficial owner of any unidentifiable or
unclaimed accumulation, or the whereabouts of any missing owner. If the beneficial
owner of an unidentified or unclaimed accumulation is determined, or if the missing
beneficial owner is located, the funds shall be delivered to the beneficial owner when
due. Trust funds which remain unidentifiable or unclaimed, and funds which are held for
missing owners, after being designated as such, may, after the passage of one year
during which time a diligent search and inquiry fails to identify the beneficial owner or
the whereabouts of a missing owner, be paid to the Clerk of the Superior Court for
deposit with the Superior Court Trust Fund. The Clerk shall hold the same in trust for
the beneficial owners or for ultimate disposition as provided by order of the Supreme
Court. All applications for payment to the Superior Court Clerk under this section shall
be supported by a detailed affidavit setting forth specifically the facts and all reasonable
efforts of search, inquiry and notice. The Clerk of the Superior Court may decline to
accept funds where the petition does not evidence diligent search and inquiry or
otherwise fails to conform with this section.

Questions we hope to answer during the seminar.
1) What is In re Wilson?
2) How has the Supreme Court defined misappropriation?
3) Is there a difference between knowing and negligent misappropriation?
4) Is it a defense to knowing misappropriation that the funds were not used by the
attorney for themselves?
5) Is it a defense to knowing misappropriation that the attorney did not know what
the accounting rules are for an attorney trust account?
6) Is it a defense to knowing misappropriation that the attorney is active in their
community and provide the community substantial amounts of pro bono services?
7) What have been the proofs required to prove “knowing?”
8) What should the proofs be to prove “knowing?”
What factors should be weighed as being relevant to whether there is a
knowing misappropriation?
Do the Rules of Professional Conduct provide any definitions of
“knowingly, knowledge, knows or known?”
9) Does it make any difference that although a trust account was out of balance for
only a few days or that the attorney has funds in the trust account that will be
owned by the attorney after a passage of time?
10) Does it make any difference that the attorney never had responsibility for a trust
account as a law clerk or as an associate attorney, is that a defense to the “knowing
misappropriation?”
11) Does that fact that the attorney was the person who found the shortfall and the
attorney was the person that reported the shortfall to the OAE make any difference
in discipline?
12) Can anything in the two fact patterns be actually pointed out to be “knowing”
misappropriation?
13) Can any mitigating factors be raised where a “knowing misappropriation “ is
alleged?
14) Does malpractice insurance afford any coverage for ethics matters?
15) What should I do if I am audited and there is a shortage in my attorney trust
account?

Ms. Smith lives and works in one of the heavily urbanized areas of New Jersey
outside New York City. She has been in solo practice her entire career since 2000.
Her clients are largely residents of the local community who otherwise do not have
access to legal representation and she provides substantial pro bono services to her
community for which she has been recognized over the years.
Her struggle to survive growing up in poverty and in a dysfunctional home
surrounded by addiction. That background deprived her of the basic financial survival
skills that many others had.
She did not ignore her financial responsibilities by design. But, she would put them
off when life got in the way, presuming she always kept enough money of hers in the
trust account to protect her clients against any shortfall. That seemed to happen
continuously until its consequences caught up with her. When preparing for a random
audit she noticed she was out of trust and then immediately covered it. Then following
a demand audit and OAE questioning, she acknowledged that her check writing
resulted in the use of client monies, but without counsel, termed it as “borrowing”.
These statements were contended by the OAE to be admissions of knowing
misappropriation. After securing counsel, she attempted to walk back those
comments.
She has never been disciplined nor has she ever had an ethics grievance filed against
her.
Ms. Smith took the Skills and Methods Course prescribed for newly admitted
attorneys. However, from the time that Ms. Smith opened her office until the random
audit, in 2017 she had a complete ignorance of even the simplest of accounting
principles. After the OAE audit, Ms. Smith reached out to her connections and found
a network of mentors.
During the time period at issue from late 2013 through Spring 2017, Ms. Smith stated
that she deposited over $90,000.00 of earned attorney’s fees in her trust account.
However, rather than follow the rule of immediately depositing these funds in her
attorney business account she kept the money in the attorney trust account until the
funds were needed it in her business account. Indeed, she often transferred money
from one account to the other as needed.
Ms. Smith’s bookkeeping practices were virtually non-existent.

In 2020, she states that she did not know she needed to maintain trust ledgers, client
ledgers, detailed receipts books, detailed disbursement sheets, or reconcile her
attorney trust account each and every month.
The OAE is pursuing three instances of “knowing misappropriation” against Ms.
Smith.
The first matter is a real estate tax dispute matter by a church. It was a church where
Ms. Smith was an active member. The pastor of the church gave Ms. Smith a check
for $21,000.00 to be held in escrow. Ms. Smith properly deposited that check in her
trust account in January 2015, and subsequently withdrew a total of $5,800.00 of that
money of which $5,000.00 was used to pay her rent. A previously written check hit
Ms. Smith’s trust account resulting in $3,093.45 of the escrow covering that unrelated
check. It appears that immediately before the audit Ms. Smith had used over $11,000
of the escrow. The day before the audit she deposited $12,000 into the trust account.
The client suffered no loss.
The second instance of “knowing misappropriation” relates to an estate matter where Ms.
Smith held an escrow for the Estate.
In response to the allegations of the OAE, at first Ms. Smith stated that she borrowed
$5,000.00 from the Estate. ("I borrowed money from my client. In August 2016, I borrowed
approximately $5,000.00 from the Estate.") She later repeated her statement of borrowing
that money approximately one month later, stating she was broke at the time and use the
money in part to pay bills.
Later, Ms. Smith realized that her records were so slender and useless that she had actually
had withdrawn $3,000.00 of the $5,000.00 to hire a detective to locate a lost heir of the Estate,
but decided not to do so. She then went on to state that she took $2,000.00 of the $5,000.00
for her fee. It was clear from these two disparate statements that her records were so bad
that she actually did not know what she had done. It appears, however, that she later
returned $3,100 to the estate account.

The last instance of alleged “knowing misappropriation” was a real estate matter
where Ms. Smith made deposits back and forth to her trust account. She accepted a
$4,000.00 deposit from the buyers which she deposited in her trust account. The
closing occurred one month later in July 2015. Thereafter, in keeping with her usual
practice, Ms Smith made a series of withdrawals, transfers and deposits. The total
use of other client’s money because of Ms. Smith’s poor bookkeeping amounted to
$340.00 which she made up so that the client had no loss.

Since the audit, Ms. Smith has faithfully performed three-way reconciliations of her
attorney trust account and maintained the records that are required by Rule 1:21-6.
There were no losses to clients as a result of Ms. Smith’s lack of bookkeeping skills.

Ms. Jones was admitted to the New Jersey bar in 2000. She maintains an office where
she practices as a solo in central New Jersey. She has never been disciplined nor has
she ever had an ethics grievance filed against her.
On March 2018, World Bank informed the OAE that, Ms. Jones attorney trust
account check, in the amount of $51,689.55, was presented against insufficient funds,
causing a $386.89 overdraft. The bank honored the check.
On that date the OAE sent a copy of the overdraft notice to Ms. Jones and requested
a written explanation and certain documents . OAE’s letter demanded an answer
within two weeks. Within the time limit, Ms. Jones responded that, as far as she
could ascertain, the overdraft resulted from bank fees which she understood would
be charged to the her law firm’s attorney business account, not the attorney trust
account.
She also advised the OAE that she had immediately replenished the trust account
with funds from her business account, closed her Wells Fargo attorney accounts, and
opened new accounts at a local bank.
Thereafter in the following month OAE conducted a demand audit of Ms. Jones’s trust
and business account records.
The audit found a number of items that were in violation of R. 1:21-6:

a) Lack of trust receipts and disbursements journals,
b) Lack of individual client ledger cards, and
c) Lack of monthly three-way reconciliations,
At the conclusion of the audit the OAE directed Ms. Jones to provide all of the missing
items, within forty-five days, for the period comprising January 1, 2018 through
November 2019. Ms. Jones did not know how to perform those tasks. She, thus,
completed a CLE class on recordkeeping, after which she prepared the required
documents.
When Ms. Jones constructed her records, she realized that, eighteen months earlier,
in January 2018, she had advanced trust funds to pay a debt owed by a client, while
awaiting reimbursement of the trust funds by that client. In other words she had
advanced funds belonging to client A to cover a payment for client B.

On December 24, 2019, Ms. Jones reported this information to the OAE.
The history of the Client B’s matter was
As of January 1, 2018, Ms. Jones’s trust account balance was $57,389.55, comprising
funds for three matters: a $51,689.55 deposit in respect of the Client A’s real estate
matter, $5,000 for Client C, and $700 for Client D.
On Thursday, January 29, 2018, Ms. Jones reached a $5,500 settlement on Client B’s
behalf with Car Services Company LLC (Services).
On January 29, 2018 Ms. Jones gave Client B instructions to “immediately” send
funds to cover the settlement, which she understood he would do.
Beginning two days later, on January 31, 2018, a blizzard confined Ms. Jones to her
home, without power, for three days.
On February 4, 2018, Ms. Jones returned to her office. Upon opening the mail she
found a letter from Services, that stated, unless Services received the agreed upon
settlement $5,500 from Client B by February 7, 2018, the settlement agreement
would be revoked. Thus, on February 4, 2018, Ms. Jones issued a $5,500 trust account
check, payable to Services.
Ms. Jones knew, at the time, that her trust account held no funds on account of Client
B.
However, because Client B had been a good client who always paid his bills in a timely
fashion, Ms. Jones had “full anticipation” that she would receive his check, and that
it would clear the account before the check issued to Services was negotiated.
Ms. Jones has stated that, when she issued the $5,500 trust account check, she did
not know that she was doing anything improper. In fact in a statement made to the
OAE she said:
It never even crossed my mind that what I was doing was wrongful in
any way or could be construed as invading other client’s funds, let alone
misappropriation. I never even imagined that that construction of my
actions could occur because that was not my intent, and you know, I have
to say, when I didn’t even know that this happened until over 18 months
later. I don’t see how it can be construed as something that I did
intentionally or knowingly when, at the time, I didn’t know that it
happened and I didn’t even find out that the shortfall occurred until over

18 months later. I don’t see how that can be intentional or knowing. Was
it negligent? Was it stupid? Should I have been more careful? Yes, I
acknowledge that, I own that. But it was most certainly not intentional.
Ms. Jones acknowledged that, when she issued the $5,500 check, she had more than
$10,000 in her attorney business account, and her personal savings were “quite
healthy.” Yet, it did not occur to her to use those sources of funds to pay the settlement
on Client B’s behalf.
When Ms Jones submitted the supplemental documents to the OAE she pointed out
the error that she had made and apologized for the mistake.
Client B paid Ms. Jones the settlement proceeds one week after the trust account
check was negotiated.
The facts here become more nuanced as a result of the fact that Ms. Jones’s Client A
(who had $51,689.55 in the trust account) was her deceased mother’s estate where
she was she was the executrix. Moreover, she was a one quarter beneficiary of the
estate and would be entitled to one fourth of the $51,000 in the trust account at a
later date.
Over a year later, the Estate issued an $82,500 check to Ms. Jones which sum
included share of the proceeds from the sale her mother’s home. Although Ms. Jones
admitted that the presence of the $51,000 in her trust account when she issued the
check to Services did not exculpate her, she believed it to be a mitigating factor, given
her interest in the funds.
Ms. Jones clerked for a well-known judge in New Jersey and then was a clerk for a
bankruptcy Judge before becoming an associate at a very large law firm and then a
large well known law firm until finally settling into solo practice in 2013.
It is clear that Ms. Jones on her prior positions as a law clerk and as an associate
attorney had not included responsibility for anything that would have to do with
account management or trust accounting. Thus, when she opened her own practice,
she employed a general accountant. It was not until the 2017 demand audit that
respondent learned that she had not undertaken proper trust accounting measures,
such as three-way reconciliations. She promptly attended a CLE course on the subject
and hired a bookkeeper.

Disbarment for Misappropriation, Has the time come for change in NJ?

ANNOTATED BIBLIOGRAPHY
In re WILSON, 81 NJ 451 (1979) C.J. Wilentz wrote the seminal opinion on
misappropriation from an attorney trust account. The opinion starts with an ominous
paragraph:
In this case, respondent knowingly used his clients' money as if it were his
own. We hold that disbarment is the only appropriate discipline. We also use
this occasion to state that generally all such cases shall result in disbarment.
We foresee no significant exceptions to this rule and expect the result to be
almost invariable.
In reviewing the definition of misappropriation the Chief Justice notes that is it both
a crime and a violation of the then Code of Professional Responsibility. He points out
that clients have faith in their particular attorneys, but that faith arises from an
“underlying faith in the legal profession. A misappropriation diminishes both.”
He then goes on to note that prior cases have been haphazard in the outcome based
on the mitigating circumstances of each case.
He says:
It is therefore important that we reemphasize that the principal reason
for discipline is to preserve the confidence of the public in the integrity
and trustworthiness of lawyers in general. This reason for discipline is
mentioned in some misappropriation cases and not in others. While it
may only rarely have been stressed in the past, we are now inclined to
view it as controlling in these cases.
The Chief continues and he lines up the possible mitigating circumstances, only to
demolish each of them one by one.
As to restitution the Chief says:
Encouraging restitution in individual cases is a worthy purpose, but the
lenient discipline needed to achieve it conflicts with the paramount goal
of preserving public confidence in the entire bar.
Failure to keep adequate trust account records is dealt with by the statement:
[Failure to maintain adequate trust accounting records] only
significance is that it would be doubly unthinkable to permit resumption
of practice by an offending attorney who remained unwilling or unable
to set up proper books and records. [Words supplied]

1

As to inexperience or an prior unblemished career at the bar is dealt with a single
sentence:
This offense against common honesty should be clear even to the
youngest; and to distinguished practitioners, its grievousness should be
even clearer.
Personal reasons seemed to have more of a chance of surviving the harsh result of the
Wilson rule until the Chief said:
As far as we are concerned, the only reason that disbarment might be
necessary is that any other result risks something even more important,
the continued confidence of the public in the integrity of the bar and the
judiciary.
The vote of the Supreme Court was unanimous 7-0.

In re EISENBERG, 75 NJ 454 (1978)
In contrast, in the year preceding Wilson, the Hughes Supreme Court considered the
case of In re Eisenberg where the attorney’s records were found to be “abysmally
deficient.” The respondent failed to maintain a separate trust account and had no
record of each client’s funds in his account. The respondent offered the defense was
“the respondent’s complete unawareness of the existence of R. 1:21-6(a).” There is no
discussion of misappropriation although the per curiam opinion notes that the
auditor found “many checks dishonored for lack of sufficient funds.”
The conclusion was that the respondent should be suspended for 2 years starting with
the original suspension date (which at the time of the Court’s opinion was just six
days under 2 years).

In re SMOCK, 86 NJ 426 (1981)
A clear misappropriation case decided after the “bright line” of Wilson. Here the Court
said Wilson was not applied since the respondent’s misappropriation preceded
Wilson and the respondent presented the kinds of defenses that had been successfully
used in those prior cases (personal financial hardship, cooperation with ethics
authorities, repayment, prior good acts, public service and a good reputation).

In re JACOB, 95 NJ 1312 (1984)
In this case the respondent alleged that his illness caused his misappropriations.
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The Court held:
The [medical] report does not furnish any basis grounded in firmly
established medical facts for a legal excuse or justification for
respondent's misappropriations. There has been no demonstration by
competent medical proofs that respondent suffered a loss of competency,
comprehension or will of a magnitude that could excuse egregious
misconduct that was clearly knowing, volitional and purposeful. [Word
supplied].
We conclude, based upon our independent review of the record, as
supplemented on the appeal before us, that mitigation is unavailing to
respondent in these circumstances and cannot forestall suitable
discipline. We deem disbarment to be appropriate and necessary to
protect the public.

In re HOLLENDONNER, 104 NJ 21 (1985)
Here the DRB found that the misappropriation was from escrow funds rather than
purely client funds. One party to the escrow (Hollendonner’s client) had agreed to his
use of the funds. The other party to the escrow was not consulted).
The Court stated:
We do not apply that rule in these proceedings in view of the absence of
clear and convincing evidence that Respondent invaded the escrow funds
with knowledge that the use of those funds was improper. Moreover, this
is the first occasion on which we have addressed the near identity of
escrow funds and trust funds.
The Court imposed a 1-year suspension (to begin effective two weeks after the
decision).

In re FLEISCHER, 102 NJ 440 (1986)
This case is remarkable because it involves the members of a law firm. All were
disbarred pursuant to the edict of Wilson.
As a result of a cash flow problem, respondents commingled funds from their attorney
business account into their attorney trust account which held client funds. From this
one account, they paid all obligations, office and client. Although each knew this
practice was improper, they continued it. The respondents claimed that they did not
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intentionally misappropriate funds. The DEC, DRB and Supreme Court found
otherwise.
The real holding in this case was stated per curiam, by the Supreme Court where it
said:
Wilson, supra, created a presumption of disbarment unless
extraordinary mitigating factors are shown. Respondents were contrite,
cooperated fully with the ethics proceedings and had their accounting
records brought up to standard. No clients were injured by Respondents'
misconduct and none complained. These may be considered mitigating
factors in other types of offenses, but Wilson, supra, and its progeny
have rejected them in misappropriation cases.
All three of the partners were disbarred.

In re NOONAN, 102 NJ 157 (1986)
This case was argued before the Supreme Court before the Fleischer case. Indeed,
Justice O’Hern recites Noonan in his dissent from the Fleischer case.
In Noonan, the Court agrees with the DRB that four years of suspension is enough
punishment for misappropriation where the act occurred negligently rather than
willfully.
The Court is very careful to note that this is a deviation from Wilson that is permitted:
Because of this ambiguity, we questioned counsel for the OAE who
prosecuted the case before us closely on this issue, especially since the
OAE took the position that respondent should be disbarred. That
questioning revealed that the OAE's position was not that knowing
misappropriation had been established, but rather that respondent's
negligence in handling money was sufficiently gross to warrant
disbarment even if he did not know it was client's money. That is not the
rule of Wilson. Counsel for the OAE not only interpreted the findings of
the District Ethics Committee and the DRB as the equivalent of a
finding that there was not any knowing misappropriation, thereby
reinforcing our similar understanding of the finding, but also conceded
that the record could not support a finding of knowing misappropriation.
It is our concurrence with that understanding that leads to our
acceptance of the DRB's recommendation rather than the imposition of
disbarment.
The respondent admitted to alcoholism and testified that he had taken on too many
matters so that he could not handle them all and that he was at this period having
marital problems.
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The Court agreed with the DRB that a four year suspension was sufficient saying:
The purpose of discipline is not to punish the offender. It is to protect the public
from the attorney who does not meet the standards of responsibility of his
profession. In re Goldstaub, 90 N.J. 1, 5 [446 A.2d 1192] (1982); In re Stout, 75
N.J. 321, 325 [382 A.2d 630] (1978). Mitigating factors are relevant in
determining whether the public interest requires the ultimate sanction of
disbarment. Extenuating circumstances may demonstrate that there is little
or no likelihood that the attorney will repeat the transgressions. In re Hughes,
90 N.J. 32, 36 [446 A.2d 1208] (1982).
The record does not support a conclusion that Respondent's misconduct was
based on dishonesty, venality, or immorality105 NJ 249 (1987). Respondent's
misconduct does not lead to a conclusion that his "good character and fitness
have been permanently or so irretrievably lost," In re Templeton, 99 N.J. 365,
376-77 [492 A.2d 1001] (1985), as to warrant disbarment.
Later cases refer to Noonan as the case that stands for the proposition that a lawyer
must be found to have “knowingly misappropriated client funds”, although arguably
Wilson states this.

In re PEREZ, 104 NJ 316 (1986)
Perez has similar facts to Hollendonner, as a result the respondent’s
misappropriation of the escrow funds in his attorney trust account yielded only a
suspension for two years. This opinion made clear that the fact of knowing
misappropriation required proof by clear and convincing evidence.

In re JOHNSON, 105 NJ 249 (1987)
The DRB found that the respondent had not intentionally or knowingly
misappropriated client funds. The OAE disagreed and argued before the Supreme
Court:
that respondent "had to know" that the clients' funds were held in trust,
because in the Mack case he "issued checks in that matter on his
business account," and in the Fluker case he "knew the * * * funds were
gone, since he would not respond to any inquiries or directives from
either the Surrogate or the trial court * * *."
But in this case the Supreme Court said:
We should add that if in fact the record demonstrated, by the requisite
degree of proof, that respondent "had to know" of the misuse of clients'
funds, we would not hesitate to disbar. Proving a state of mind--here,
knowledge--poses difficulties in the absence of an outright admission.
We accept the complementary propositions that an inculpatory
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statement is not an indispensable ingredient of proof of knowledge, and
that circumstantial evidence can add up to the conclusion that a lawyer
"knew" or "had to know" that clients' funds were being invaded; but the
record before us falls short of the requisite proof in that regard.
[Emphasis Supplied]

In re WARHAFTIG, 106 NJ 529 (1987)
This is a fact sensitive case that resulted in the disbarment of the attorney. The facts
were that the attorney had a substantial real estate practice where large sums were
being placed in his attorney trust account. The attorney maintained a list of
anticipated closings and the fees that was to be charged for each closing. He took the
fees from his trust account in advance of the closing (sometimes by as much as 2 or 3
months. When the matter closed he would cross the closing off his list. If there was a
failed closing he would replace the fee in his trust account. In his testimony before
the DEC respondent said that he knew what he was doing was wrong, but he also
firmly believed that no one would be hurt.
The DRB in their review of the matter found that there was no knowing
misappropriation and the Supreme Court overruled stating:
In recommending public discipline, the DRB recognized … a perceived
distinction between respondent's conduct, which it characterized as the
"premature withdrawal of * * * monies to which he had a colorable
interest[,]" and the knowing misappropriation described in Wilson,
supra. Apparently, the Board was persuaded by respondent's contention
that while he was aware that he was violating a Disciplinary Rule, he
"didn't feel that [he] was stealing * * *."
The distinction drawn by the DRB cannot be sustained under the Wilson
rule. As we stated in In re Noonan …, knowing misappropriation under
Wilson "consists simply of a lawyer taking a client's money entrusted to
him, knowing that it is the client's money and knowing that the client
has not authorized the taking." We have consistently maintained that a
lawyer's subjective intent, whether it be to "borrow" or to steal, is
irrelevant to the determination of the appropriate discipline in a
misappropriation case. …
Lawyers who "borrow" may, it is true, be less culpable than those who
had no intent to repay, but the difference is negligible in this connection.
Banks do not rehire tellers who "borrow" depositors' funds. Our
professional standards, if anything, should be higher. Lawyers are more
than fiduciaries: they are representatives of a profession and officers of
this Court.
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It is clear that respondent's conduct constituted knowing
misappropriation as contemplated by Wilson. Through the use of the
advance-fee mechanism, he took funds from his trust account before he
had any legal right to those monies. These "fees" were taken by
respondent before he received any deposits in connection with the
relevant real-estate closings. Thus, he was effectively borrowing monies
from one group of clients in order to compensate himself, in advance, for
matters being handled for other clients. Respondent made these
withdrawals with full recognition that his actions had not been
authorized by his clients, and that he was therefore violating the rules
governing
attorney
conduct.
Respondent's
unauthorized
misappropriation of clients' trust funds for his personal needs cannot be
distinguished from the conduct condemned in Wilson, supra. [citations
omitted]

In re CHIDIAC, 120 NJ 32 (1990)
Interesting facts in this case. Respondent represented a church related non-profit
that purchased residences and rehabbed them and then rented or sold them. All to
the end of providing housing to low-income families.
During his representation he never was paid. The when the priest in charge left the
leadership position he told the respondent to take over and “treat the properties as
his own.” And the any “surplus” should be kept to compensate respondent for current
and prior fees. Respondent did so and did a poor job of recordkeeping.
The diocese got involved and an ethics complaint was filed for violation of
recordkeeping rules, failure to safekeep client’s property and dishonesty. The DEC
found that the recordkeeping and safekeeping counts were proven by clear and
convincing evidence, but the DRB found that there was no misappropriation. A
unanimous Supreme Court agreed with the DRB saying:
While this record clearly evidences flagrant record keeping violations, a
finding of knowing misappropriation cannot be sustained by clear and
convincing evidence. Misappropriation is "any unauthorized use by the
lawyer of client's finds entrusted to him, including not only stealing, but
also unauthorized temporary use for the lawyer's own purpose, whether
or not he derived any personal gain or benefit therefrom." In re Wilson,.
The misappropriation that will trigger automatic disbarment "consists
simply of a lawyer taking a client's money entrusted to him, knowing
that client has not authorized the taking." In re Noonan [emphasis
supplied, citations omitted]
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In re KONOPKA, 126 NJ 225 (1991)
The DEC and the DRB treated this case as one of knowing misappropriation;
however, the Supreme Court found that:
In short, there is no clear and convincing proof that respondent knew
that he was invading clients' funds when he made those disbursements.
In fact, the first count of the OAE's complaint showed that he had
regularly used the trust account to receive personal fees. He later
recognized that to be an inappropriate form of accounting for his
professional fees. One such inadequacy was that respondent did not
draw fees from his trust account for deposit to his attorney account, but
rather drew directly on the trust account. Thus, at any given moment
there may or may not have been uncollected fees in the trust account. In
addition, respondent did not use his trust account for his own venal
purposes.
This case caused some substantial disagreement among the justices of the Supreme
Court. So much so in fact, that there are statements that the Wilson Rule should be
modified or abandoned. Justice Stein in his concurring opinion says:
That shared understanding leads me to conclude that although the
Wilson rule is the right rule for the vast majority of knowingmisappropriation cases, the inflexibility with which it can be applied
runs the risk of creating within our attorney-discipline system an almost
reflexive approach to such cases, obscuring and ignoring the individual
circumstances to an intolerable degree. For me, the answer is not a
return to the uneven and unpredictable disposition of misappropriation
cases that existed prior to Wilson but rather a less rigid and more
pragmatic application of the Wilson rule to accommodate unique
circumstances.
The underlying facts here were that the respondent had set aside funds for his mother
and father to be used to pay the mortgage on a two family home owned and occupied
by his sister. The respondent did not use a “three way” reconciliation and thus on
several occasions was out of balance utilizing funds of clients to pay the mortgage on
the house that his mother and father wanted to protect.

In re BELL, 126 NJ 261 (1991)
This case confounds the issue of clear and convincing proof of knowing
misappropriation. The facts were that the respondent had shortfalls in his trust
account on several occasions. He had suffered a fire that destroyed his records and
at trial acknowledged the shortfall, but could not account for the shortfall — the Court
stated:
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He recalled, however, that "there were monies that were supposed to
come from (client) Malfettone which did not come which caused a
shortage. And I believe the same day, I made a loan ... which satisfied
the overdraft." Indeed, the record shows--and respondent so admitted-that in April 1980 he obtained a $35,000 loan which he deposited in his
trust account to cover a shortage in connection with "one of the two real
estate transactions."
This in and of itself was enough to convince a divided Court to disbar the respondent.

In re SIEGEL, 133 NJ 162 (1993)
Here a partner in a prominent New Jersey law firm took unauthorized disbursements
from the firm and obtained a gift from a client through drawing on the firm’s funds.
The DRB found the respondent guilty of first two of the three counts and
recommended a suspension. The Supreme Court stated “We unhesitatingly vote to
disbar.”

In re LAVIGNE, 146 NJ 590 (1996)
In this case the respondent was at the heart of a complicated series of real estate and
financial transactions in which he had an interest and throughout which he did not
communicate what was happening to his clients (he also represented both side of one
of the transactions). The respondent used funds of one set of clients to pay the liens
off of another set of client (the clients were brothers). The special master found this
to be a knowing misappropriation. The Supreme Court disagreed quoting Wilson and
Noonan:
Misappropriation is "any unauthorized use by the lawyer of clients'
funds entrusted to him, including not only stealing, but also
unauthorized temporary use for the lawyer's own purpose, whether or
not he derives any personal gain or benefit therefrom." In re Wilson, 81
N.J. 451, 455 n.1, 409 A.2d 1153 (1979). As we stated in In re Noonan,
102 N.J. 157, 506 A.2d 722 (1986), knowing misappropriation "consists
simply of a lawyer taking a client's money [684 A.2d 1370] entrusted to
him, knowing that it is the client's money and knowing that the client
has not authorized the taking." Id. at 159-60, 506 A.2d 722.

In re GREENBERG, 155 NJ 138 (1998)
This case stands for the proposition that if a lawyer takes funds from his law firm,
then he is subject to the Wilson rule requiring disbarment for knowing
misappropriation of law firm funds.
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In re CAVUTO, 160 NJ 186 (1999)
This case is notable primarily because of the length of time between the
misappropriation and the date of discipline.
As Justice O’Hern noted:
Thirteen years after the fact, the Court disbars an attorney essentially
because he cannot reconstruct his trust accounts for the year 1986.
The Court states the facts as follows:
Respondent represented Curtis Bayne in a personal injury action
arising out of a motorcycle accident. The matter was settled for $36,000
and the settlement proceeds deposited in respondent's trust account on
May 9, 1986. Under the terms of the settlement, after certain
deductions, Bayne was to receive $10,022.14; respondent's fee was
$12,000. The settlement provided that respondent pay Bayne's health
care providers, whose medical bills totalled $12,727.86.
Respondent issued two checks totalling $10,022 to Bayne on May 17,
1986. Respondent's records showed that after depositing the Bayne
settlement funds, he wrote numerous checks to himself. The total
amount of those checks was $26,259.
Five years after the settlement these facts became apparent when one of the treating
physicians of Bayne refused medical treatment because of non-payment. Bayne filed
an ethics complaint and a demand audit was conducted. The file had mistakenly been
destroyed in the late 1980’s. Thus, the only things that could be produced were the
trust account documents that were not fully compliant with R.1:21-6.
In the meanwhile, the respondent made arrangements to pay the medical bills that
were unpaid.
The Court in the majority opinion said:
We are satisfied that the arrangement for the payment of the medical
bills between Bayne and respondent long after the diversion had already
occurred does not tend to establish that there had been no knowing
misappropriation of client's funds or that such a diversion had implicitly
been authorized or later waived by Bayne.
There is no explanation of the period of time between the filing of the ethics complaint
(about 1991) and the proceedings that led to the DRB’s recommendation of
disbarment (about 1997).
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In re FRANCO, 212 NJ 471 (2012)
In a terse memorandum opinion the Court states with only conclusory reasoning:
And the Court having concluded from its review of the matter that the
record does not support a finding of knowing misappropriation by clear
and convincing evidence, but rather a finding of negligent
misappropriation, and having determined that a three-month
suspension from practice is the appropriate discipline for the totality of
respondent's unethical conduct; …
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Wilson, Matter of, 409 A.2d 1153, 81 N.J. 451 (N.J. 1979)
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81 N.J. 451
409 A.2d 1153
In the Matter of Wendell R. WILSON, an
Attorney at Law.
Supreme Court of New Jersey.
Argued Sept. 11, 1979.
Decided Dec. 19, 1979.
[409 A.2d 1154]
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Colette A. Coolbaugh, Secretary, Trenton, for
Disciplinary review bd.
No appearance was made on behalf of
respondent.
The opinion of the court was delivered by
WILENTZ, C. J.
In this case, respondent knowingly used his
clients' money as if it were his own. We hold that
disbarment is the only appropriate discipline. We
also use this occasion to state that generally all
such cases shall result in disbarment. We foresee
no significant exceptions to this rule and expect
the result to be almost invariable.
Of the eight complaints filed against
respondent with District Ethics Committee VIII
(Middlesex
County),
two
involved
misappropriation. In one, respondent failed for
almost two years to turn over $23,000 the
proceeds from the sale of a house to the client.
After the ethics complaint was filed, respondent
paid the client but never accounted for the
location or use of the funds in the interim. In the
other, respondent obtained money for a client in
the form of a $4,300 check to the client's order.
Respondent then forged the client's endorsement,
deposited the proceeds in his own trust account,
and has yet to turn the funds over to the client.
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Respondent's
professional
misconduct
extends
beyond
these
instances
of
misappropriation. In the other complaints, the
Disciplinary Review Board found that respondent
lied to clients, wantonly disregarded their
interests, and advised them to commit fraud.
Moreover, he was inexcusably uncooperative in
the ethics proceedings. The Disciplinary Review
Board recommended disbarment.
It is clear from all of this that respondent is
unfit to be a lawyer. We do not, however, discuss
any charges other than misappropriation since
disbarment is mandated by that alone.
I.
MISAPPROPRIATION
Misappropriation of clients' funds is both a
crime (N.J.S.A. 2C:20-9 (superseding N.J.S.A.
2A:102-5, which was repealed by L. 1978, C. 95,
2C:98-2)) and a direct violation of Disciplinary
Rule 9-102 of the Code of Professional
Responsibility.
Included
in
the
specific
commands of this rule is the requirement that "a
lawyer shall * * * (p)romptly pay or deliver to the
client the funds, securities, or other properties in
the possession of the lawyer which the client is
entitled to receive." DR 9-102(B)(4). Our former
Canon of Professional Ethics told the lawyer not
only what he must do, but what he must Not do:
Money of the client or collected for the client or
other trust property coming into the possession of
the lawyer should be reported and accounted for
promptly, and should not under any
circumstances be commingled with his own or be
used by him. (Canon 11).
Like many rules governing the behavior of
lawyers, this one has its roots in the confidence
and trust which clients place in their attorneys.
Having sought his advice and relying on his
expertise, the client entrusts the lawyer with the
transaction including the handling of the client's
funds. Whether it be a real estate closing, the
establishment of a trust, the purchase of
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a business, the investment of funds, the receipt of
proceeds of litigation, or any one of a multitude of
other situations, it is commonplace that the work
of lawyers involves possession of their clients'
funds. That possession is sometimes expedient,
occasionally simply customary, but usually
essential. Whatever the need may be for the
lawyer's handling of clients' money, the client
permits it because he trusts the lawyer.
It is a trust built on centuries of honesty and
faithfulness. Sometimes it is reinforced by
personal knowledge of a particular lawyer's
integrity or a firm's reputation. The underlying
faith, however, is in the legal profession, the bar
as an institution. No other explanation can
account for clients' customary willingness to
entrust [409 A.2d 1155] their funds to relative
strangers simply because they are lawyers.
Abuse of this trust has always
recognized as particularly reprehensible:

been

(T)here are few more egregious acts of
professional misconduct of which an attorney can
be guilty than misappropriation of a client's funds
held in trust. (In re Beckman, 79 N.J. 402, 40405, 400 A.2d 792, 793 (1979)).
See also In re Miller, 65 N.J. 580, 581, 326
A.2d 65 (1974); In re Spielman, 62 N.J. 432, 434,
302 A.2d 529 (1973); In re Malanga, 45 N.J. 580,
583, 214 A.2d 23 (1965); In re Gavel, 22 N.J. 248,
264, 125 A.2d 696 (1956). Recognition of the
nature and gravity of the offense suggests only
one result disbarment. "Such conduct is of so
reprehensible a nature as to permit of only one
form of discipline." In re Ryan, 60 N.J. 378, 379,
290 A.2d 140, 141 (1972).
Despite this strong condemnation, results in
misappropriation 1 cases have varied because of
circumstances which the
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Court has regarded as mitigating: the economic
and emotional pressures on the attorney which
caused and explained his misdeed; his subsequent
compliance
with
client
trust
account
requirements; his candor and cooperation with
the ethics committee; his contrition; and, most of
all, restitution. The presence of a combination of
these has occasionally resulted in suspension,
ranging from six months to three years, rather
than disbarment.
It is therefore important that we reemphasize
that the principal reason for discipline is to
preserve the confidence of the public in the
integrity and trustworthiness of lawyers in
general. This reason for discipline is mentioned in
some misappropriation cases and not in others.
While it may only rarely have been stressed in the
past, we are now inclined to view it as controlling
in these cases.
We have no doubt that the bar is as anxious
as we are to preserve that trust. Its preservation is
essential to public acceptance of reforms that may
be proposed by the bench and bar together.
Mistrust may provoke destructive change. Public
confidence is the only foundation that will
support constructive reform in the public interest
while preserving the finest traditions of the
profession.
From that point of view, anything less than
strict discipline in cases like this would be a
disservice to the bar, the judiciary and the public.
What are the merits in these cases? The
attorney has stolen his clients' money. No clearer
wrong suffered by a client at the hands of one he
had every reason to trust can be imagined. The
public is entitled, not as a matter of satisfying
unjustifiable expectations, but as a simple matter
of maintaining confidence, to know that never
again will that person be a lawyer. That the moral
quality of other forms of misbehavior by lawyers
may
be
no
less
reprehensible
than
misappropriation is beside the point. Those often
occur in a complex factual setting where the
applicability or meaning of ethical standards is
uncertain to the
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bench and bar, and especially to the public, which
may not even recognize the wrong. There is
nothing clearer to the public, however, than
stealing a client's money and nothing worse. Nor
is there anything that affects public confidence
more much more than the offense itself than this
Court's treatment of such offenses. Arguments for
lenient discipline overlook this effect as well as
the overriding importance of maintaining that
confidence.
II.
MITIGATING CIRCUMSTANCES
No one need argue about whether the moral
reprehensibility of this kind of behavior justifies
disbarment: all admit it. The only question is
whether mitigating circumstances[409 A.2d 1156]
might call for lesser discipline in particular cases.
We discuss restitution first since it is relied upon
most often.
In the context of professional discipline,
restitution suggests an "honesty of compulsion,"
proving mostly that the lawyer is anxious to
become a lawyer again and that he is able
somehow to raise the money. Practically every
lawyer facing such charges Wants to remain a
lawyer, but not every lawyer is able to raise the
money. As early as 1915, the Supreme Court
sitting En banc noted the irrelevance of this
factor:
"We do not attach very much importance, as a
rule, to the matter of restitution, because that may
depend more upon financial ability or other
favoring circumstances than repentance or
reformation. A thoroughly bad man may make
restitution, if he is able, in order to rehabilitate
himself and regain his position in the community;
and a thoroughly good man may be unable to
make any restitution at all." (In re Hawkins, 87 A.
243,
247
(Del.Super.Ct.1913)).
Without
underestimating the importance of restitution, a
moment's reflection must convince one that of all
the factors that enter into the question of moral

fitness, the mere circumstance of restitution is the
one most likely to be fortuitous and to depend
upon conditions and circumstances that afford no
reliable test of moral qualities. The money may
have come from wealthy relatives, or from a lucky
speculation, or from engaging in some alien
business venture, or it may have been borrowed,
in which case the old liability is apparently
extinguished by
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the creation of a new one. Taken in connection
with other circumstances, restitution may be of
the utmost significance, but this, oftener than not,
is due to such other circumstances rather than to
the mere fact of non-restitution; as, for instance,
if the former attorney became possessed of
sufficient money with which to make restitution
but refused so to apply it. (In re Harris, 88 N.J.L.
18, 22-23, 95 A. 761, 762 (Sup.Ct.1915) (En banc
)).
Restitution may compensate an individual
complainant for the financial loss suffered;
conceivably, it may partially restore the shattered
faith of a particular client. It does not, however,
significantly retard the subtle but progressive
erosion of public confidence in the integrity of the
bench and bar.
When restitution is used to support the
contention that the lawyer intended to "borrow"
rather than steal, it simply cloaks the mistaken
premise that the unauthorized use of clients'
funds is excusable when accompanied by an
intent to return them. The act is no less a crime.
W. LaFave and A. Scott, Criminal Law, § 89 at
653-54 (1972); See also United States v. Titus, 64
F.Supp. 55, 56 (D.N.J.1946). 2 Lawyers who
"borrow" may, it is true, be less culpable than
those who had no intent to repay, but the
difference is negligible in this connection. Banks
do not rehire tellers who "borrow" depositors'
funds. Our professional standards, if anything,
should be higher. Lawyers are more than
fiduciaries: they are representatives of a
profession and officers of this Court.
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The
overwhelming
majority
of
misappropriation cases involves lawyers who
undoubtedly intended to return the funds. They
misappropriate initially with precisely such
intent. Anticipated
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money for repayment fails to materialize. Other
clients' trust funds are then used for "restitution,"
and the initial embezzlement spawns many more.
Wholesale exemption from strict discipline for
misappropriation
would
result
if
such
"borrowing" were excused.
Judicial consideration of restitution as a
mitigating factor in disciplinary proceedings
creates the impression that sanctions are
proportioned in accordance with [409 A.2d 1157]
ability to pay, rather than gauged against the
seriousness of the misconduct. Furthermore,
according significance to restitution leads to an
obvious and substantial possibility of unjust
discrimination.
At worst, refusal to consider restitution in
this class of cases removes an incentive for
compensation of injured parties. Encouraging
restitution in individual cases is a worthy
purpose, but the lenient discipline needed to
achieve it conflicts with the paramount goal of
preserving public confidence in the entire bar.
From this point of view, compensation of injured
parties should not be deemed an appropriate
function of our disciplinary process. 3
We find it similarly unpersuasive that the
attorney in such a case has finally put together
reliable records and brought his trust account into
balance. It is the least that one would expect. Its
only significance is that it would be doubly
unthinkable to permit resumption of practice by
an offending attorney who remained unwilling or
unable to set up proper books and records.
The inexperience or, conversely, the prior
outstanding career, of the lawyer, often
considered a mitigating factor in
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disciplinary matters, seems less important to us
where misappropriation is involved. This offense
against common honesty should be clear even to
the youngest; and to distinguished practitioners,
its grievousness should be even clearer. 4
The considerations that must deeply trouble
any court which decrees disbarment are the
pressures on the attorney that forced him to steal,
and the very real possibility of reformation, which
would result in the creation of a new person of
true integrity, an outstanding member of the bar.
See, e. g., In re Harris, supra, 88 N.J.L. at 24-26,
95 A. 761. There can be no satisfactory answer to
this problem. An attorney, beset by financial
problems, may steal to save his family, his
children, his wife or his home. After the fact, he
may conduct so exemplary a life as to prove
beyond doubt that he is as well equipped to serve
the public as any judge sitting in any court. To
disbar despite the circumstances that led to the
misappropriation, and despite the possibility that
such reformation may occur 5 is so terribly harsh
as to require the most compelling reasons to
justify it. As far as we are concerned, the only
reason that disbarment might be necessary is that
any other result risks something even more
important, the continued confidence of the public
in the integrity of the bar and the judiciary. 6
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In summary: maintenance of public
confidence in this Court and in the bar as a whole
requires the strictest discipline in [409 A.2d 1158]
misappropriation cases. That confidence is so
important that mitigating factors will rarely
override the requirement of disbarment. If public
confidence is destroyed, the bench and bar will be
crippled institutions. Functioning properly,
however, in the best traditions of each and with
full public confidence, they are the very
institutions most likely to develop required
reform in the public interest.
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For the reasons stated, we conclude that
disbarment is mandated. Respondent's name will
be stricken from the rolls.

instance, claims for the misappropriation have
been filed with the Fund and payment will
presumably follow.

For disbarment Chief Justice WILENTZ and
Justices SULLIVAN, PASHMAN, CLIFFORD,
SCHREIBER, HANDLER and POLLOCK 7.

4 We deem the unlikelihood of subsequent
misappropriation irrelevant in these cases. In
practically all of them, even where there are no
mitigating factors, recurrence of the misbehavior
is highly unlikely. No one suggests that, alone, it
is sufficient to warrant lesser discipline. To state
that we might nevertheless consider it "but only in
conjunction with other factors" falsely attributes
importance to a factor almost universally present
in these matters.

Opposed None.
ORDER
It is ORDERED that WENDELL R. WILSON
of Carteret be disbarred and that his name be
stricken from the roll of attorneys of this State,
effective immediately; and it is further
ORDERED that WENDELL R. WILSON be
and hereby is permanently restrained and
enjoined from practicing law; and it is further
ORDERED that respondent comply with all
the regulations of the Disciplinary Review Board
governing suspended, disbarred or resigned
attorneys.
--------------1 Unless the context indicates otherwise,
"misappropriation" as used in this opinion means
any unauthorized use by the lawyer of clients'
funds entrusted to him, including not only
stealing, but also unauthorized temporary use for
the lawyer's own purpose, whether or not he
derives any personal gain or benefit therefrom.
2 Criminality is not determinative here, however,
although it strongly supports our conclusion; nor
is our conclusion affected by the consideration
accorded restitution in sentencing. Policies
underlying criminal law may not necessarily
coincide with those governing disciplinary
matters. The policy described in this opinion,
leading to disbarment in these cases, would be ill
served if "borrowing" regularly resulted in lesser
discipline.
3 If the argument ever had any weight, the
existence and effectiveness of the Clients' Security
Fund has greatly weakened it. In this case, for

5 Almost without practical remedy, for our
research reveals only three orders of
reinstatement following disbarment over the past
hundred years. In re Mink, 60 N.J. 609 (1973); In
re Isserman, 35 N.J. 198, 172 A.2d 425 (1961); In
re Wendel, 3 N.J.Misc. 312 (Sup.Ct.1925); See In
re Greenberg, 21 N.J. 213, 225, 121 A.2d 520
(1956); See generally In re Meyer, 3 N.J.Misc.
168, 127 A. 698 (Sup.Ct.1925); In re Harris, supra,
88 N.J.L. at 23, 95 A. 761.
6 The potential misery that might be inflicted on
the client seems to receive little consideration in
the cases perhaps because those which impose
discipline less than disbarment seem invariably to
involve complete restitution. Obviously the
weakened deterrent effect caused by this lesser
discipline may result in inflicting that misery on
other clients for whom there will be no
restitution. Looked at differently, the sympathy
engendered by the impossible plight of the
attorney which caused him to steal is offset by the
fact that he did so, most often, without regard for
the possibility that he might be inflicting the same
misery, or worse, on his innocent client. See, e. g.,
In re McDermit, 63 N.J.L. 476, 482-88, 43 A. 685
(Sup.Ct.1899).
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records * * *." Despite the obvious inadequacy of
his records, respondent nonetheless
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In the Matter of Owen N. EISENBERG, an
Attorney-at-Law.
Supreme Court of New Jersey.
Argued Sept. 14, 1976.
Decided March 6, 1978.
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William B. Scatchard, Jr., Camden, for
Camden County Ethics committee.
Patrick
respondent.

G.

Mahoney,

Somerdale,

for

PER CURIAM.
These proceedings originated in a petition of
the Central Ethics Unit for an Order to Show
Cause why respondent should not be temporarily
suspended from the practice of law until final
disposition of several pending ethics complaints.
The ground of the petition was respondent's
failure to comply with a request of the Camden
County
Ethics
Committee
(hereinafter
Committee) for the production of certain records
required to be maintained by R. 1:21-6.
After oral argument an Order of suspension
was entered, it being abundantly clear that
respondent had failed to co-operate with the
Committee in its attempt to audit his financial
records. The Order provided that respondent
could make application for reinstatement "upon
certification to this Court by the Camden County
Ethics Committee of its receipt of those records,
or a satisfactory reconstruction thereof, required
to be maintained pursuant to R. 1:21-6."
Thereafter respondent co-operated with the
Committee's auditor by turning over whatever
records he had. Upon examination these proved
to be abysmally deficient, prompting the
Committee to conclude that respondent had
engaged in "numerous and aggravated violations
of the rules requiring the keeping of financial
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took the position that by furnishing them to the
Committee he had satisfied the suspension
Order's condition precedent to a reinstatement
application; therefore he sought reinstatement.
On the heels of that application came the
Committee's presentment, which addressed three
separate complaints and was based in part on the
audit of respondent's books. Consequently, we
denied reinstatement and issued a second Order
to Show Cause, now before us, why respondent
should not be disbarred or otherwise disciplined.
[383 A.2d 427] In essence, the presentment
charges that in the cases of two complainants the
respondent failed to pay certain medical expenses
and expert witness fees from monies deposited in
his account representing proceeds of settlement
of the clients' personal injury cases. The third case
involved respondent's mishandling of assets of a
decedent's estate, including failure to make
distribution of a specific bequest, delinquency in
payment of real estate taxes, and failure to deposit
interest checks on certain treasury notes. The
details of the transactions evidencing these
shortcomings need not be recited at length
indeed, they are substantially admitted by
respondent. All that need be added is that the
evidence does not disclose any personal
enrichment from respondent's misappropriation
of funds.
Of concern at least equal to that generated by
these charges is the Committee's conclusion,
drawn from the auditor's detailed report, that
prior to June, 1975, respondent "failed to
maintain a trust account" and that "prior thereto
one account was used for checks for personal use,
expenses of practice, costs and client's money
being drawn thereon. Respondent failed to
maintain a journal segregating client's money and
review of bank statements indicates many checks
dishonored for lack of sufficient funds." The only
defense, if such it be,1 offered to this charge was
respondent's complete
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unawareness of the existence of R. 1:21-6(a) and
(b) mandating the keeping of certain bank
accounts and records.
The Committee determined that respondent's
conduct was in violation of DR 1-102(A)(5) and
(6), DR 7-101(A)(2) and (3), and DR 9-102,
dealing respectively with conduct prejudicial to
the administration of justice and reflecting
adversely on fitness to practice law, representing
a client zealously, and preserving the identity of
funds and property of a client. Our independent
review of the record leads to the conclusion that
the Committee's findings are fully supported by
clear and convincing proof.
Our final disposition of these proceedings has
been deferred pending the outcome of certain
additional
complaints
against
respondent
pending before the Committee. In December,
1977, the Committee issued its final report on
those matters, determining that there was not
sufficient evidence of unethical conduct, and we
agree that clear and convincing proof to sustain
those charges was lacking. But with respect to the
transgressions recited herein, manifestly they are
of a serious nature, warranting substantial
discipline. Under the circumstances a two year
period of suspension is appropriate. Respondent
has been suspended since March 12, 1976. It is
therefore our determination that respondent be
suspended for two years from March 12, 1976,
and until further order of the Court. So ordered.
For suspension for two years: Chief Justice
HUGHES, Justices MOUNTAIN, SULLIVAN,
PASHMAN, CLIFFORD and SCHREIBER and
Judge CONFORD 7.
Opposed: None.
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ORDER
It is ORDERED that OWEN N. EISENBERG
of Stratford be suspended from the practice of law

for two years and until further order of the Court,
effective March 12, 1976; and it is further
ORDERED that OWEN N. EISENBERG be
and hereby is restrained and enjoined from
practicing law during the period of his
suspension; and it is further
ORDERED that respondent comply with all
the regulations of the Supreme Court governing
suspended, disbarred and resigned attorneys.
--------------1 We view with increasing concern the practice of
attorneys facing discipline by this Court to treat
the applicable disciplinary rules as terra
incognita. Although this astonishing lack of
familiarity with the rules is sometimes
characterized as a "defense," ignorance of our
ethical rules and case law cannot be permitted to
diminish responsibility for conduct in violation of
these rules.
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(Franzblau & Falkin, Newark,

PER CURIAM.
In this matter respondent misappropriated
$4,500 of his client's funds. He asserted (and, in
varying degrees, proved) the complete array of
mitigating circumstances which has traditionally
warranted discipline less than disbarment, but
which had been substantially rejected in In re
Wilson, 81 N.J. 451, 409 A.2d 1153 (1979).
Respondent's conduct, however, predated Wilson.
In view of the radical change effected by Wilson,
with its strict result of disbarment in
misappropriation cases as compared to this
Court's treatment of such matters prior thereto,
we believe it would be manifestly unfair to apply
Wilson retroactively. A significant, although not
paramount, element of the Wilson doctrine was
its deterrent effect on the bar. Obviously,
retroactive
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application does not in any way serve that
deterrent purpose. We note, however, for the
guidance of the bar and the public, that if
respondent's conduct had occurred after our
decision in Wilson he presumably would be
disbarred.

Reviewing this matter in accordance with the
standards which applied prior to Wilson, it is
apparent that many of the factors which
previously called for discipline less than
disbarment are present. Respondent took the
funds not only while in need, but when he fully
intended, and reasonably expected, to repay them
shortly thereafter, which he did. Furthermore, the
circumstances which led to the misappropriation
include financial reverses totally unexpected (and
not at all attributable to respondent, including the
fact that a very substantial fee, already earned,
was not paid because of the revolution in Iran),
inability to meet pressing needs of his family
(including an impending mortgage foreclosure), a
prior history of apparent selfless support of a
now-deceased family member, service to the
public in the form of reduced or forgiven fees to
near-indigent clients and charitable groups, along
with impressive positions of public service.
Respondent was totally candid and cooperative
during all of the ethics proceedings.
For all of these reasons, we believe that a
substantial suspension, rather than disbarment,
would have been the remedy before Wilson.
Respondent is hereby suspended from the
practice of law for a period of two years,
retroactive to the date of the original suspension.
For suspension Chief Justice WILENTZ, and
Justices SULLIVAN, PASHMAN, CLIFFORD,
SCHREIBER and HANDLER 6.
Opposed None.
Page 429
ORDER
It is ORDERED that PAUL T. SMOCK of
Blairstown be suspended from the practice[432
A.2d 36] of law for two years and until the further
order of this Court, effective October 2, 1979; and
it is further
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ORDERED that respondent reimburse the
Administrative Office of the Courts for the costs of
the transcripts in this matter; and it is further
ORDERED that respondent continue to be
restrained and enjoined from practicing law
during the period of his suspension and that he
continue to comply with all regulations of the
Disciplinary Review Board governing suspended,
disbarred and resigned attorneys.
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PER CURIAM.
This disciplinary proceeding was presented
initially before the District XII Ethics Committee.
An investigation of the respondent had been
initiated on the basis of the complaint of an
attorney who represented a banking institution
that held a mortgage on premises that were the
subject of a sale. The mortgage was to have been
satisfied from the sale proceeds. When the
mortgage thereafter went into default, inquiries
revealed that the mortgage had not been satisfied
and that the failure to apply the proceeds was the
fault of the respondent who represented the
purchasers. Respondent arranged for the
discharge of the mortgage shortly after receiving
the pointed inquiries from the mortgagee bank's
attorney. The incident was related to the Central
Ethics Unit of the Administrative Office of the
Courts. The ensuing investigation into this matter
by the District Ethics Committee resulted initially
in a dismissal of the complaint. An appeal by the
Division of Ethics and Professional Services to the
Disciplinary Review Board resulted in a remand
for a further investigation, which included an
examination of respondent's trust account
records. This inquiry unraveled a skein of
continuing misappropriations of clients' funds by
respondent. In the meantime respondent

consented to a temporary suspension from the
practice of law.
At the hearing on the asserted ethics
violations, the record consisted of three
documents introduced into evidence with the
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consent of the respondent and his attorney. These
consisted of a "disciplinary stipulation," a
"disciplinary action-consent order," and a letter
report from the firm of certified public
accountants that conducted the audit of
respondent's records. The stipulations established
that during 1981 and 1982 respondent failed to
make appropriate disbursements of clients' trust
funds resulting in misappropriations totalling
approximately $30,000. It was also stipulated
that respondent, who was admitted to the bar in
1975 and practiced law as a sole practitioner from
1979 to September 16, 1982, did not maintain his
trust and business accounts in compliance with
the requirements of R. 1:21-6(b)(1) and (2). The
stipulation further noted that respondent had
made full and complete restitution to all clients.
Respondent did not dispute any of these
facts. However, he reserved the right to present
relevant and material evidence in mitigation of
the disciplinary rule infractions designated by the
stipulation.
Respondent's position, as summarized in the
presentment of the District Ethics Committee, is
that he suffered from thyrotoxicosis in 1981 and
1982 and that this condition, together with his
continuing disappointment over his and his wife's
inability to have children, caused certain
aberrational conduct on his part that manifested
itself in hyperactivity, depression, irrationality,
intoxication, extra-marital sexual gratification,
and irresponsibility both in his personal and
professional pursuits.
The only medical evidence in support of
respondent's position was a letter from his
physician. The hearing panel noted from the letter
that the physician is a general practitioner and
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apparently is not a licensed psychiatrist or
analyst. The panel accepted his report "with that
reservation, and with the further reservation that
we do not know if he is Board certified in a
psychogenic discipline." He treated respondent as
a family physician for ten years. This letter related
that respondent was being treated for
thyrotoxicosis ("described as a state of
intoxication due to excessive or abnormal activity
of the thyroid
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gland") since April 1981. The letter further related
that respondent had also received treatment for
that condition from another doctor from
Plainfield. The treatment of respondent's regular
physician had been basically psychotherapy
sessions that started out at two to three sessions
per week and were occurring approximately once
every 3 to 4 weeks at the time of the hearing.
The District Ethics Committee summarized
respondent's testimony as follows:
[469 A.2d 500] Respondent testified that his
thyroid condition was in remission and that at the
present time he feels fine physically and better
emotionally. He testified further that he feels as
though he is starting his life over. His relationship
with his wife, which at one point in 1981 resulted
in a separation from her for approximately one
month, is now on the mend. The "dual life style"
which respondent indicated he had been living
seems to have disappeared, and he is back to his
former personality.
The Committee also considered the
corroborative testimony of his wife who attributed
the changes in respondent's behavior during 1981
and 1982 as having been caused by "demons in
his head."
The hearing panel was persuaded that
respondent exhibited a change in his personality
in 1981 and in 1982, and that during that time he
was diagnosed as suffering from thyrotoxicosis.
However, the hearing panel was not convinced
based upon the proofs submitted that "his

medical condition accompanied by claimed
psychogenic factors was responsible entirely for
the serious breaches of the disciplinary and court
rules referred to herein."
The District Ethics Committee accepted the
findings of its hearing panel. The Committee
noted that respondent made full restitution and
respondent cooperated with the Committee. It
also found that respondent's improper conduct
"was related in part to a medical problem," and
that his "motive was not greed." Nevertheless, the
Committee found by clear and convincing
evidence that respondent violated DR 9102(B)(3), DR 9-102(B)(4) and DR 9-102(C), and
that he should be disciplined.
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The appeal before the Disciplinary Review
Board was not restricted to the record that was
made before the District Ethics Committee. The
Board also accepted a supplemental medical
report from respondent's physician. This report
presented the doctor's educational background
and
his
professional
experience
as
a
psychotherapist. It also explained the form of
psychotherapy he preferred in treating patients
such as respondent and made the observation
that "Mr. Jacob is not out of his emotional moods
by a long shot [and that] he needs much guidance
to allow him to re-earn his self-esteem."
The Board was "satisfied that the conclusions
of the Committee in finding unethical conduct on
the part of respondent are fully supported by clear
and convincing evidence." It determined:
The
respondent
has
admitted
misappropriation of nearly $30,000 in trust
funds between 1981 and 1982. There is no
demonstrable causal connection between the
misappropriations and respondent's illness which
led to his bizarre personal behavior. Nor does the
respondent claim such a connection. Indeed, the
record reflects that respondent utilized the funds
in question to support what the Committee
referred to as his "dual life." Respondent's illness
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therefore cannot be considered as a mitigating
circumstance.
The respondent deliberately utilized client
funds for his own benefit. The continued
confidence of the public in the integrity of the bar
and judiciary mandates disbarment. In re Wilson,
81 N.J. 451, 409 A.2d 1153 (1979).
We concur in the determination and the
recommendation of the Disciplinary Review
Board. There can be no dispute that continuing
and substantial misappropriations of clients'
funds occurred. These totalled approximately
$30,000. These extensive misappropriations,
according to the summary of disbursements
included in the report of the certified public
accountants, commenced in July 1980 and
continued until March 1982, spanning more than
one and one-half years and encompassing no less
than fifty-seven successive withdrawals from two
different accounts. The misappropriations were
persistent and purposeful.
We are not persuaded that respondent's
medical condition or other circumstances can
serve to exculpate these misappropriations. The
District Ethics Committee mentioned as
mitigating
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factors the respondent's[469 A.2d 501] relative
youth and the stabilizing influence of his wife.
Also, while the hearing panel and Committee felt
respondent was not motivated by "greed," it was
noted that respondent testified that the clients'
moneys he misappropriated were not used for
"any one specific purpose" but "to sustain his dual
life style ...." Furthermore, neither the hearing
panel nor the Committee was persuaded by
respondent's proofs that his medical condition
was an exclusive or major cause of his ethical
derelictions.
The Board correctly determined that
respondent's medical presentation failed to
establish any "causal connection" between his
condition and his financial depredations. In

conjunction with the appeal before this Court,
respondent brought a motion to supplement the
record to include yet another medical report from
his doctor. We granted that motion. The medical
report does not persuade us to a different view of
the gravity of respondent's ethical infractions and
of his personal responsibility and accountability
for his misdeeds. The report confirms the
determination that respondent misappropriated
the money to finance his dual life style, which
included gambling, a vacation with a paramour
and extensive drinking. The doctor states only in
the most conclusory fashion that respondent's life
style was an "expression of [respondent's]
illness," which "is a narcotic to * * * turmoil and
anxiety." The letter states somewhat obscurely
that "the misappropriation was both the pain
(punishment) and the purchase power for the
anodyne to his shattered self-esteem. Actually the
misappropriation was the root of the beginning of
his attempt to regain self-control."
The report does not furnish any basis
grounded in firmly established medical facts for a
legal excuse or justification for respondent's
misappropriations.
There
has
been
no
demonstration by competent medical proofs that
respondent suffered a loss of competency,
comprehension or will of a magnitude that could
excuse egregious misconduct that was clearly
knowing, volitional and purposeful.
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We conclude, based upon our independent
review of the record, as supplemented on the
appeal before us, that mitigation is unavailing to
respondent in these circumstances and cannot
forestall suitable discipline. We deem disbarment
to be appropriate and necessary to protect the
public. In re Wilson, 81 N.J. 451, 409 A.2d 1153
(1979). Respondent is hereby disbarred. He shall
reimburse the Administrative Office of the Courts
for
administrative
costs,
including
the
preparation of transcripts.

and

For disbarment --Chief Justice WILENTZ,
Justices
CLIFFORD,
SCHREIBER,
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HANDLER,
POLLOCK,
GARIBALDI--7.

O'HERN

and

Opposed --None.
ORDER
It is ORDERED that HOWARD L. JACOB, III
of SPRINGFIELD be disbarred and that his name
be stricken from the roll of attorneys of this State,
effective immediately; and it is further
ORDERED that HOWARD L. JACOB, III be
and hereby is permanently restrained and
enjoined from practicing law; and it is further
ORDERED that HOWARD L. JACOB, III
reimburse the Administrative Office of the Courts
for
administrative
costs,
including
the
preparation of transcripts; and it is further
ORDERED that HOWARD L. JACOB, III
comply with all the regulations of the Disciplinary
Review Board governing suspended, disbarred or
resigned attorneys.
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PER CURIAM.
The District VII Ethics Committee (local
Committee), acting on a complaint brought by the
Office of Attorney Ethics, conducted a hearing
and thereafter filed a presentment against
Respondent, Anton J. Hollendonner, a member of
the bar since 1955. The presentment charged
Hollendonner
with
two
instances
of
misappropriation of client funds, contrary to DR
9-102(A), (B), and (C), and DR 1-102(A)(1), (3),
(4) and (6); mismanagement of his trust account
contrary to Rule 1:21-6(b)(1); overdrawing his
trust and business accounts, contrary to DR 9102(A), (B), and (C); issuing checks against
uncollected funds; and violating Canon One of the
Code of Judicial Conduct ("A judge should uphold
the integrity and independence of the judiciary.").
The Disciplinary Review Board (DRB)
conducted hearings on the presentment. It then
issued its Decision and Recommendation, which
summarized the charges and relevant evidence in
pertinent part as follows:
DE ANGELO MATTER
"Respondent was a member of the Trenton
Lodge 105 of the Benevolent and Protective Order
of Elks. As its Justice of the Subordinate Forum,
he rendered legal advice to his lodge. When the

lodge purchased a new building in West Trenton,
he donated his legal services to it in lieu of a
contribution to its fund-raising drive. However,
neither he nor the Elks anticipated that this would
become so time-consuming as a result of
unanticipated litigation in opposition to the
purchase. Informal discussions occurred with
lodge members concerning the possibility of
Respondent's receiving a fee when the lodge's
former building in Trenton was sold. Respondent
represented the lodge in its negotiations with
Philip T. DeAngelo and his attorney for the sale of
the Trenton property for $27,000. Respondent
received a $2,000 check from Mr. DeAngelo's
attorney on April 2, 1980, and was advised to hold
this in escrow pending completion of the sale
agreement. Respondent wanted to buy a used car
but lacked sufficient cash in hand to do so without
borrowing the money. In a discussion with lodge
officers, he proposed that he take the deposit
money as his fee since the lodge expected to
receive about $6,000 or $7,000 in cash from the
sale of the property. The lodge officials [504 A.2d
1175] agreed to this. He failed to explain in detail
that the deposit was subject to the sales contract.
Instead, Respondent indicated that no problem
was anticipated regarding the completion of the
transaction. Realizing that escrow monies might
not be used without the consent of both parties,
he believed that this money might be used
because it was nonrefundable. He issued a check
for $1,600 to the car dealer on April 23,
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1980, which was drawn against the escrow
account for the lodge; the balance was used for
other personal expenses.
"At some point, Respondent learned the City
of Trenton had removed the lodge property from
its tax-exempt status since it was vacant and not
used for charitable purposes. Approximately
$5,000 in real-estate taxes was assessed against
it. Respondent was not sure if he learned of this
before or after he withdrew the escrow monies.
However, he believed that the lodge would prevail
since the City admitted that the lodge property
was originally tax-exempt. He believed that he
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could get the City to waive the taxes, but he was
unsuccessful in that regard. Respondent
maintained that had he known that the City
would not waive the taxes, he would not have
taken the $2,000 because the lodge would have
had to pay the tax lien before the property could
be sold. Since the lodge had to pay the lien,
Respondent decided to return the $2,000 fee and
absorb the loss. The $2,000 was returned to the
Elks by a check from Respondent's trust account
dated July 9, 1980. This check was not cashed
until August 19, 1980. Respondent maintained
that he used his fee from an unrelated appeal
matter to reimburse the lodge.
"By letter dated February 13, 1984, Edward
Davis, past-Exalted Ruler of the Elks, informed
the Office of Attorney Ethics that Respondent had
been authorized to withdraw the $2,000 from the
account.
RAMPF MOLDS MATTER
Respondent had been retained since 1980 as
corporate attorney for Rampf Molds Industries,
Inc. During 1982-83, when the company decided
to close its Florida plant and relocate in Rocky
Hill, New Jersey, Respondent handled the legal
aspects. He received a $5,000 fee on December
10, 1982, and deposited it in his trust account for
the company. On December 13, 1982, he withdrew
$1,170 from this account as part of his fee.
"Respondent was randomly selected for a
compliance audit of his books and records. An
office visit was conducted on March 29, 1983.
During that office visit, the auditor photocopied
various account ledger sheets that showed
significant balances. Respondent was not aware of
this. On April 21, 1983, during a follow-up visit,
the auditors discovered that the ledger card for
Rampf Molds in Respondent's office contained
additional entries. At the Committee hearing
Respondent ultimately conceded that he had
made the additions on the ledger card after being
informed by the auditor that three checks marked
'void' in the check book had been issued. After the
March 29, 1983, audit, Respondent went through
his accounting records and located the sources of

some checks that could not be determined during
that audit visit. After reviewing the Rampf Molds
records, Respondent concluded that the three
'void' checks had been drawn against this retainer
account and used by him for personal obligations.
He decided to rewrite the ledger sheet to include
these checks because he felt that this omission
could be construed as improper record keeping.
He added to the ledger sheet check number 4045
for $1,200 dated January 18, 1983; check number
4047 for $666.41, and check number 4049 for
$422.06, both dated January 13, 1983. When the
auditors returned for the second visit, which
Respondent had not anticipated, he did not
inform them of what he had done. He later
claimed that he kept silent because he was
reluctant to admit that he
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had made a mistake. After adjusting this ledger
sheet and withdrawing $2,359 for legal fees,
Respondent ended up with a deficit balance of
$859.95 in this account. To bring it back into the
black, [504 A.2d 1176] Respondent requested and
received his $2,400 retainer from the company.
This was recorded March 30, 1983.
RANDOM AUDIT
Respondent was notified March 4, 1983, that
he had been selected for a random audit of his
records. His office was visited on March 29, and
April 21, 1983. After reviewing Respondent's
records, the auditor in charge concluded:
Mr. Hollendonner did not have good accounting
records. In fact, his records were poor for his trust
account. He just had a check book, which was
kept in a very poor state. He had this client ledger
book, in which these ledger sheets were kept in a
rather poor state.
"The auditor discovered that Respondent
kept no receipts or disbursement journals.
Respondent did not routinely reconcile his check
book and had not reconciled his client ledger
balances with funds on deposit in his trust
account. The auditor further concluded:
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Review of trust account bank statements and
related checks showed a pattern of negative bank
balances, return of checks to payees because of
insufficient funds, and failure to comply with
mandated rules for preserving clients' funds and
required record keeping.

charges, and because of mathematical errors, in
order to avoid, as much as possible, overdrafts.
Whenever there was such an overdraft, it was
usually a small amount, or due to the fact that a
deposit had not yet cleared when the checks were
presented for payment.

A schedule of the clients' trust ledger as of March
31, 1983, and a reconciliation with the bank
statement for the month then ended showed the
trust account was short by $2,502.93.
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Review of client's ledger showed that a credit
balance of $6.00 in favor of the client was
incorrect. The account should have reflected a
negative balance of $594.99 resulting from a
duplicate payment in May 1982.
Review of client's ledger account showed that a
check for $911.00 issued in May 1982 had not
cleared the bank as of March 1983. However, the
amount of funds on deposit in May 1982 and June
1982 was insufficient to have honored the check
for $911.00 had it been presented for payment.
Trust account checks drawn out of sequence were
issued for Mr. Hollendonner's personal
obligations. Additionally, trust checks drawn to
Mr. Hollendonner's order were not deposited to
the business account.
The audit showed Mr. Hollendonner to have
violated DR 9-102(A) by failure to preserve the
funds of clients; DR 9-102(B)(3) and (4) by failure
to maintain complete records of all funds coming
into his possession and promptly to pay funds in
his possession which the client is entitled to
receive; and DR 9-102(C) by failure to comply
with the provisions of R. 1:21-6.
"The Audit Report concluded that
Mr. Hollendonner's explanatory offering as
regards the overdrawn condition only serves to
amplify his apparent disregard of DR 9-102 and
R. 1:21-6:
I found it necessary to leave various sums of
money in the account because of bank service

"Respondent did not believe that he had to
transfer funds from his escrow account to his
business account when he withdrew his fees. After
the audit, he reviewed his entire records,
corrected all deficits, and balanced his accounts.
Also, he updated his accounting procedure to a
computer. Later, he testified:
I'd like to point out that everything, whether it's a
negative balance or whether it's an excess, it's
clearly shown in the ledger. There's no attempt to
misrepresent or mislead. It's there.
"Concerning the double payment of $600.99
to a client, Respondent explained he first issued
the client a check on April 29, 1982, after she sold
her house. The client contacted him on May 12,
1982, stating[504 A.2d 1177] that she had
misplaced the check. He immediately stopped
payment, voided the check, and issued her
another one. The audit disclosed the client had
cashed both checks. When Respondent initially
contacted the client, she insisted that only one
check had been cashed. After Respondent
reviewed his cancelled checks, he found that two
had been issued and cashed by her. She then
remembered cashing both checks. Respondent
had known this client for about 20 years, trusted
her, and believed that this had just been a mistake
on her part."
The facts recited above were developed at the
hearing before the local Committee. That body
found that because the contract of sale between
the Elks Lodge and DeAngelo was silent regarding
the escrow money, it was presumed that these
funds were not to be released to the seller until
closing of title. It concluded that the use of these
funds
by
Respondent
constituted
a
misappropriation under In re Wilson, 81 N.J. 451,
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409 A.2d 1153 (1979). It further found that
Respondent had violated Rule 1:21-6(a)(2), in that
if Respondent was entitled to these funds, they
should have first been transferred to his business
account before he used them. The Ethics
Committee also found a violation of Rule 1:216(b)(1) because Respondent had failed to
maintain records of this transaction. In addition,
it found violations of DR 9-102(A), (B), and (C),
and DR 1-102(A)(1), (3), (4), and (6).
Concerning the Rampf Molds transactions,
the Committee concluded that Respondent's
records were totally inadequate to permit it to
trace or determine the source of the funds. Noting
Respondent's trust check register had falsely
indicated that these checks had been voided, the
Committee concluded that there was a
misappropriation of these funds when the checks
were drawn. It further observed that the
allegations
charging
trust
account
mismanagement were essentially admitted and
uncontested, and it found Respondent had failed
to maintain the

As the attorney for the Elks lodge,
Respondent received a check for $2,000 from the
prospective purchaser of the lodge's former
building. When he desired to purchase an
automobile, he decided the $2,000 deposit would
adequately compensate him for his services. He
discussed this with the officials of the lodge and
they agreed that he could take the money.
However, the record clearly shows Respondent
did not fully explain the duties and obligations of
an escrowee to these officials, but instead stressed
that in his opinion the money belonged to the
lodge because the sale's contract was an
unconditional agreement. The Ethics Committee
found Respondent's action here rose to the level
of misappropriation under In re Wilson, supra, 81
N.J. 451, [409 A.2d 1153]. In Wilson, the Court, in
a footnote, described misappropriation as
meaning
any unauthorized use by the lawyer of client's
funds entrusted to him, including not only
stealing, but also unauthorized temporary use for
the lawyer's own purpose, whether or not he
derives any personal gain or benefit therefrom.
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receipt and disbursement journals for his trust
account as required by Rule 1:21-6(b)(1). The
Committee found the evidence to be clear that
Respondent had overdrafts or shortages in both
accounts as alleged, which constituted a violation
of DR 9-102(A), (B), and (C). Regarding the
charge of issuing checks against uncollected
funds, the Committee found a violation of ACPE
Opinion 454, which directs that an attorney shall
not disburse funds until they have been collected
by the bank. The Committee concluded further
that the evidence clearly and convincingly
disclosed that there had been a violation of Canon
One of the Code of Judicial Conduct.
Although it did not agree with all of the
conclusions of the local Committee, the DRB
determined that the Committee's findings of
unethical conduct were fully supported by clear
and convincing evidence. Its report expressed that
conclusion as follows:

[504 A.2d 1178] [Id. at 455 n. 1, 409 A.2d
1153.]
The case in hand is clearly distinguishable
from the Wilson definition of misappropriation.
Here, Respondent had his client's authorization to
take the funds after he had explained the
situation, albeit his explanation was deficient with
regard to the legal duties of an escrowee. There
was no surreptitious conduct by Respondent. The
record does not suggest that he would have
utilized the money if his client had disapproved of
his proposal. Nevertheless, Respondent's actions
were improper. It is well settled that an escrow
holder acts as an agent for both parties. See
Mathis v. Yarak, 71 N.J.Super. 234, 238 [176 A.2d
794] (App.Div.1961); Cooper v. Bergton, 18
N.J.Super. 272 [87 A.2d 358] (App.Div.1952);
Mantel v. Landau, 134 N.J.Eq. 194 [34 A.2d 638]
(Ch.1943). This relationship with the parties is
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distinguishable from an agent who acts
exclusively in the interest of one party. Kamm's
Estate v. C.I.R., 349 F.2d 953, 956 (3d Cir.1965).
Because of his status as escrowee,
Respondent owed a fiduciary duty both to his
client, the seller, and to the buyer. The $2,000
deposit was not to change hands unless and until
the sale of the building took place. Until that time,
this money remained the property of the buyer.
Respondent did not fully explain to his client the
duties of an escrowee, and a client cannot be
expected to foresee the ramifications of a legal
duty. See In re Lanza, 65 N.J. 347, 352-53 [322
A.2d 445] (1974). An escrowee cannot use those
funds without permission of both parties.
Although Respondent conceded that he knew his
client could not give permission on behalf of the
second party to an escrow agreement, he
apparently did not fully comprehend the duties of
an escrowee. Nevertheless, ignorance of the rules
is no excuse. Matter of Eisenberg, 75 N.J. 454,
456-57 [383 A.2d 426] (1978). His misconduct
here violated DR 9-102 in that he misused funds
entrusted to him.
The
Ethics
Committee
found
that
Respondent had misappropriated $2,200 from
his client, Rampf Molds, by issuing three checks
from his trust account to pay personal obligations.
The Committee's conclusion was based on the fact
that Respondent (1) had marked these checks
void in his records; (2) altered this client's ledger
sheet after the first audit visit to reflect issuance
of these checks in January 1983; and (3) was
unable to trace these funds to show that they had
emanated from earned fees. At the Board's
hearing on September 19, 1984, counsel for the
Office of Attorney Ethics conceded that there was
no misappropriation after he had received and
verified a letter from this client stating that it had
paid Respondent a $5,000 fee in December 1982.
Based on this, the Board does not now accept this
Ethics Committee finding of misappropriation,
but does find a violation of proper record keeping
procedures. Rule 1:21-6 clearly sets forth the
required record-keeping procedure for attorneys.
Respondent's records failed to measure up to this
standard.

The DRB then addressed the subject of its
recommended discipline:
"Discipline is generally regarded as
nonpunitive in its essence. The primary purpose
is to protect the public against members of the bar
who are unworthy of the trust and confidence
essential to the relationship of attorney and
client." In re Introcaso, 26 N.J. 353, 360 [140
A.2d 70] (1958). In evaluating the appropriate
discipline in this case, the Board has considered
Respondent's nearly 30 years as a member of the
Bar. He has no prior history of disciplinary action,
has admitted his wrongdoing, and has taken steps
to bring his accounting records into compliance
with the rules. No clients were injured by his
actions. Respondent's misuse of the escrow fund
was not done secretly. He asked his client for
permission. This 60-year-old Respondent has
been
active
in
the
community,
both
politically[504 A.2d 1179] and professionally.
When the charges were sustained against him, he
resigned his Municipal Court judgeship because
he felt his "continued service on the bench might
become a source of embarrassment to the
communities in which [he] sat, or it might reflect
in some way, upon the integrity of the Judiciary."
"The severity of discipline to be imposed
must comport with the seriousness of the ethical
infractions in light of all the relevant
circumstances." In re
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Nigohosian, 88 N.J. 308, 315 [442 A.2d 1007]
(1982). "Contrition and admission of wrongdoing
are mitigating factors in respondent's favor." In re
Rosenthal, 90 N.J. 12, 17 [446 A.2d 1198] (1982);
In re Horan, 78 N.J. 244, 247 [394 A.2d 86]
(1978). Other mitigating factors are relevant. In re
Hughes, 90 N.J. 32, 36 [446 A.2d 1208] (1982).
The
Board
unanimously
determines
Respondent's misconduct does not warrant
disbarment because his actions did not rise to the
level of a misappropriation under In re Wilson,
supra, 81 N.J. 451[409 A.2d 1153]. The
unauthorized withdrawal of the Elks/DeAngelo
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escrow monies, however, is a clear violation of DR
9-102. The Board also finds, unanimously, that
the charges relating to improper record keeping,
including failure to maintain required records,
using the trust account for personal obligations,
and drawing checks against uncollected funds
with resulting bank shortages, are sustained. DR
9-102(A), (B), and (C). Under the totality of the
circumstances presented here, a requisite
majority of the Board recommends that
Respondent be suspended from the practice of
law for a period of six months. A minority finds a
public reprimand to be sufficient discipline in this
case.
We have carefully canvassed the record,
mindful of our obligation to make independent
findings of fact as judged by the requisite
standard of clear and convincing evidence, and
are in complete agreement with the findings of
the DRB in respect of the Respondent's various
ethical infractions. The findings recited above we
adopt as our own.
As to the appropriate discipline to be
imposed, however, we must reject the
recommendation of the DRB to impose a sixmonth suspension. The misuse of escrow funds
and the appalling disregard of proper recordkeeping procedures, both as recited at length
above, demonstrate an entirely unacceptable
insensitivity to basic ethical considerations.
As the DRB observed, absent some
extraordinary provision in an escrow agreement,
absent here, it is a matter of elementary law that
when two parties to a transaction select the
attorney of one of them to act as the depository of
funds relevant to that transaction, the attorney
receives the deposit as the agent or trustee for
both parties. Mantel v. Landau, 134 N.J.Eq. 194,
195, 34 A.2d 638 (Ch.1943), aff'd, 135 N.J.Eq.
456, 39 A.2d 88 (E. & A.1944); see Mathis v.
Yarak, 71 N.J.Super. 234, 238, 176 A.2d 794
(App.Div.1961). The parallel between escrow
funds and client trust funds is obvious. So akin is
the one to the other that henceforth an attorney
found to have knowingly misused escrow funds

will confront the disbarment rule of In re Wilson,
supra, 81 N.J.
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451, 409 A.2d 1153. We do not apply that rule in
these proceedings in view of the absence of clear
and convincing evidence that Respondent invaded
the escrow funds with knowledge that the use of
those funds was improper. Moreover, this is the
first occasion on which we have addressed the
near identity of escrow funds and trust funds.
Even as the proofs stand Respondent's
professional derelictions are most serious. In our
view they warrant nothing less than suspension
for a period of one year. In addition, Respondent
is to reimburse the Ethics Financial Committee
for appropriate administrative costs.
So ordered.
[504 A.2d 1180] For affirmance--Chief
Justice WILENTZ, and Justices CLIFFORD,
HANDLER, POLLOCK, O'HERN, GARIBALDI
and STEIN--7.
Opposed--NONE.
ORDER
It
is
ORDERED
that
ANTON
J.
HOLLENDONNER of NORTH TRENTON, who
was admitted to the Bar of this State in 1955, be
suspended from the practice of law for one year,
effective November 4, 1985, and it is further
ORDERED
that
ANTON
J.
HOLLENDONNER be and hereby is restrained
and enjoined from practicing law during the
period of his suspension; and it is further
ORDERED that respondent reimburse the
Ethics Financial Committee for appropriate
administrative costs; and it is further
ORDERED that respondent comply with
Administrative Guideline No. 23 of the Office of
Attorney Ethics dealing with suspended,
disbarred or resigned attorneys.
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PER CURIAM.
These disciplinary proceedings involve three
respondents, who constitute all the members of
their former law firm. They are charged with
various ethical infractions, most notably the
misappropriation of clients' funds. Although one
member of the firm, respondent Fleischer, was
primarily responsible for
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the firm's disbursements, all three respondents
knew of and participated in the misappropriation.
After a hearing, the District IX Ethics
Committee (Ethics Committee) returned a
presentment, finding, among other things, that
respondents had knowingly used clients' funds for
their own benefit. Thereafter the Disciplinary
Review Board (DRB) found overwhelming
evidence that respondents had intentionally
misappropriated clients' funds. Relying on In re

Wilson, 81 N.J. 451, 409 A.2d 1153 (1979), the
DRB recommended disbarment of all three
respondents. Our independent review of the
record leads us to the same conclusion.
I
As found by the DRB, the facts are:
When Respondents' law firm failed to pay an
outstanding bill to an office supplier, the supplier
filed a district court complaint on September 28,
1982 against the firm. The firm paid this bill by a
trust account check for $503.24 dated December
21, 1982. The check was rejected because of
insufficient funds. Respondent Fleischer told the
attorney representing the creditor that his firm
was having some problems with this bank account
and promised that money had been set aside
specifically for this bill. Respondent Fleischer
requested the attorney to redeposit the check,
which he did. This check, too, was returned for
insufficient
funds.
Respondent
Fleischer
promised the bill would be paid immediately.
However, the law firm took no action in making
good on this check. The creditor's attorney on
February 2, 1983 contacted the then Division of
Ethics and Professional Services (DEPS).
Respondents later paid this obligation through
their personal funds.
DEPS filed a notice of motion on March 25,
1983 with this Board for Respondents' temporary
suspension based on its auditor's report that the
law firm was using its trust account to pay both
trust and operating expense obligations.
Moreover, the auditor found that the trust
account had 24 instances of overdrafts between
December 7, 1982 and January 31, 1983. This
Board carried the matter so Respondents could
have their trust account reconstructed by their
own accountant. After reviewing additional
accounting reports, this Board on June 15, 1983
denied the temporary suspension motion based
on Respondents' representation that their
accountant [508 A.2d 1117] would continue to
review their financial records.
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On April 25, 1984, a five-count complaint was
filed against Respondents by the Office of
Attorney Ethics. The three respondents were
charged with misuse of trust funds, commingling
funds, and gross negligence (Count One ); failure
to properly account for clients' funds (Count Two
), misappropriation of clients' funds, and failure
to promptly remit clients' funds (Count Three );
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being overdrawn on their trust account on
numerous occasions (Count Four ); and violation
of their fiduciary and professional obligations,
which placed their clients' funds in serious
jeopardy, and gross negligence in handling
clients' funds (Count Five). These acts of
misconduct were alleged to have occurred
between 1981 and 1983. Respondents filed an
answer admitting they failed to keep the required
books and records and commingling funds, but
denied any misappropriation, claiming their
conduct was inadvertent and unintentional. They
further denied that they were grossly negligent,
contending they had acted in good faith at all
times. The matter was heard by the Ethics
Committee on October 29, 1984. While finding
that Respondents were candid and contrite, the
Ethics Committee rejected their contention they
did not know they utilized clients' funds for their
own benefit.
Based on these findings, the DRB concluded:
Upon a review of the full record, the Board is
satisfied the conclusions of the District IX Ethics
Committee in finding Respondents guilty of
unethical conduct are fully supported by clear and
convincing evidence.
The facts in this case are clear. As a result of a
cash flow problem, Respondents commingled
funds from their operating account into their
clients' trust account. From this one account, they
paid all obligations, office and client. Although
each knew this practice was improper, they
continued it.

These cases are clearly governed by In re
Wilson, 81 N.J. 451 [409 A.2d 1153] (1979), which
defines misappropriation as
any unauthorized use by the lawyer of clients'
funds entrusted to him, including not only
stealing, but also unauthorized temporary use for
the lawyer's own purpose, whether or not he
derives any personal gain or benefit therefrom.
[Id. at 455, n. 1, 409 A.2d 1153].
It is palpably evident Respondents created a
revolving trust account by commingling all money
received into one account so they would have
sufficient funds to meet both their client and
personal obligations. Respondents claimed they
did not realize, at the time, their firm was using
funds belonging to clients to operate the law firm.
Poor accounting procedures, however, are no
excuse for ignoring the obvious; clients' funds
were being used. At the Committee hearing,
Respondents acknowledged they had, in fact, used
funds belonging to their clients because a number
of the firm's checks had been returned for
insufficient funds. These Respondents had under
Wilson, supra, misappropriated clients' funds.
Respondents
claimed
they
did
not
intentionally misappropriate these funds. The
evidence to the contrary is overwhelming. The
Board, therefore, finds Respondents intentionally
misappropriated funds, DR 9-102. That no client
suffered a loss is irrelevant and fortuitous. In re
Gavel, 22 N.J. 248, 265 [125 A.2d 696] (1956).
Wilson, supra, created a presumption of
disbarment unless extraordinary mitigating
factors are shown. Respondents were contrite,
cooperated fully with the ethics proceedings and
had their accounting records brought up to
standard. No clients were injured by
Respondents' misconduct and none complained.
These may be considered mitigating factors in
other types of
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offenses, but Wilson, supra[508 A.2d 1118] , and
its
progeny
have
rejected
them
in
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misappropriation cases. See Matter of Marks, 96
N.J. 30 [473 A.2d 70] (1984). Even if considered
in mitigation, they are greatly outweighed by
other aggravating factors. These Respondents are
experienced members of the Bar. Respondent
Schultz [sic] was admitted in New Jersey in 1966
and in New York in 1965, Respondent Fleischer,
1969 and 1960, and Respondent Schwimer, 1973
and 1959. Respondents' claim of naivete
regarding the keeping of accounting records is
disingenuous. They deliberately commingled
these accounts so they could borrow clients'
funds. This, too, was rejected by Wilson, supra, 81
N.J. at 458 [409 A.2d 1153].

Q. Well, isn't it true to the extent you were
making disbursements out of the trust account
that you were using clients' funds?

The Board finds that mitigating factors in this
case do not override the mandate of Wilson,
supra. Therefore, the Board recommends
Respondents be disbarred.
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Before us, respondents have pressed the
argument that they did not intentionally
misappropriate their clients' trust funds. Our
examination of the record, however, leads to the
inescapable conclusion that the argument must
fail
and
that
respondents'
intentional
misappropriation has been established by clear
and convincing evidence.
Respondents formed their law firm in 1979
and struggled with a marginal law practice into
the summer of 1981, when they terminated the
employment of their bookkeeper. Left to their
own devices, they ceased using their operating
account, which was subject to a levy by a
judgment creditor, and began to use their trust
account as the sole firm bank account. The
testimony of respondent Fleischer makes
painfully clear that respondents knowingly
commingled the operating and trust accounts to
meet firm expenses, and on several occasions they
wrote checks that were returned for insufficient
funds. The following exchange between Mr.
Deakin of the Ethics Committee, respondent
Fleischer, and Mr. Walder, counsel for
respondents, is illuminating:

A I would have to concede that that's true and it
may sound a little bit unusual and it's no excuse
but we were so naive we didn't appreciate what we
were doing.
Q. Well, Mr. Fleischer, it has been stipulated
from time to time there were, in fact, shortages
even in the trust account, that is correct, isn't it?
A Yes.

Q. So that it follows as night follows day that
if the trust account were overdrawn from time to
time which it was, that you were using clients'
funds to pay your own expenses, there's no
question about that, is there?
A That's true, but we were depositing everything
and anything that came into the office into that
account in order to try to make sure all our
obligations were met.
MR. WALDER: In fairness I think your
question is presuming the use of a trust account,
funds meaning it was trust funds when it really is
trust account funds, not necessarily trust funds
because everything going into it was under the
heading of trust account, that's where I think your
question may be, you know, respectfully, wrong in
terms of the facts of the case.
***
***
Q. At least to the extent there were bounced
checks, on those occasions you obviously must
have been aware that you did not have sufficient
firm funds in the trust account, isn't that correct?
A. Yes.
Q. No question about that, is there?

Fleischer, Matter of, 508 A.2d 1115, 102 N.J. 440 (N.J. 1986)

A. No, there's no question.
Q. That would answer Mr. Walder's
observation. I assume that if a check bounced you
certainly must have said to yourself or should
have said to yourself we must not have enough of
our own [508 A.2d 1119] funds in this account
because we're bouncing checks. Isn't that correct?
A Yes, that's a logical conclusion, that's correct.
Although respondents seek to justify their
misappropriations on the grounds of naivete,
respondent Fleischer's testimony in response to
interrogation by Mr. Kenny of the Ethics
Committee, as supplemented by testimony of
respondent
Shultz,
shows
unmistakable
awareness that respondents knew they were doing
something wrong.
Q. You knew you were all using clients' funds
on occasions, did you not?
A We knew we were doing something we were not
supposed to do and the problem was we kept
depositing everything in that account, we weren't
sure on each and every occasion whether they
were invading funds or not. We knew we were not
supposed to be using the trust account for
operating expenses.
Q You knew you were short, you knew you
needed the clients' money to survive, did you not?
A I would say so, yes.
Q. Okay. Why did you do it, I would like all of
you to answer that.
MR. SCHULTZ [sic]: First of all, stupidity.
But beyond that, there was this commingling but
there wasn't an intentional misappropriation
because I remember distinctly Mr. Fleischer
almost every Friday calling the bank and speaking
to the manager and saying, 'Do we have--you
know, what is the balance?' And never really
making out a check when there weren't funds in
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there. We believed, and I know I did and Mr.
Fleischer did, I know, because when we were
talking about meetings, we used to say, 'We've got
to stop it, we've got to get money together,'
bookkeeper, we'd say the money in there is, you
know, we deposited it there and while it was
wrong and stupid, we didn't believe we were
taking anybody's funds. I'm positive that we
didn't. We knew what we were doing was
commingling because we had our money in there
and we were putting it in there for a long period
of time.
When our bookkeeper left, things were so bad
that we couldn't hire another bookkeeper. What
we could have done and what we should have
done is go to our parents or something like that
for a loan which we didn't do at that time.
MR. KENNY: But you knew and you all admit
you had a cash flow problem, you all admit that?
MR. SCHULTZ: Absolutely.
MR. KENNY: You made a conscious decision
at some point in time to put your money, what
were due you for fees and ultimately due you
through negligence settlement or real estate
closings or whatever all into one account and
operate your business out of that account?
MR. SCHULTZ: That we did.
Further testimony by Fleischer, in response
to questions by Ethics Committee member
Venino, makes clear that respondents used their
trust funds to survive.
Q. Was there ever a firm meeting called by
you or any one of you [sic] other two partners
when one of these trust account checks bounced
for which you had paid out trust monies and you
or someone else would say look, we have been
using the trust account for just everything and
now a check we have written for trust purposes
has bounced, let's do something about this?
A. We met at that time, yes.
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Q. And what was the result of the meeting,
business as usual?
A. Well, to be perfectly frank with you, we
continued the practice and I know there is no
excuse but it probably was a matter of selfpreservation.
Q. In other words, if you didn't use the
monies that were in the trust account, you
wouldn't survive, if you did you might survive, is
that what you're saying?
[508 A.2d 1120] A. Well, you could make that
conclusion, Mr. Venino, yes.
***
***
MR. VENINO: Why did you choose to go into
this venture of using the trust account? Because
you didn't have money in your regular account?
MR. FLEISCHER: It was an easy way of
doing things.
In light of that testimony, respondents'
contention that they did not intentionally
misappropriate clients' funds is unbelievable.
Equally incredible is their assertion that their
ignorance of proper accounting and banking
practices was at the root of the
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problem. In support of their contention,
respondents point to their practice of calling their
bank before making disbursements to ascertain if
there were sufficient funds. Their argument is
that because the bank balance did not reflect
outstanding checks, their overdrafts resulted not
from intentional misappropriations, but from
inadvertence. As further proof of their alleged
innocence, respondents point to instances when
they declined to withdraw funds from the account
because they did not want to invade clients' funds
for their own benefit.

The DRB rejected that argument, stating that
poor accounting procedures are no excuse for
using clients' funds. We agree. We are not
confronted here with an isolated or even an
occasional bookkeeping mistake. Respondents
admitted to a conscious joint decision to stop
using their operating account and start using their
trust account to pay all disbursements, including
operating expenses. It is no defense for lawyers to
design an accounting system that prevents them
from knowing whether they are using clients'
trust funds. Lawyers have a duty to assure that
their accounting practices are sufficient to prevent
misappropriation of trust funds. Former
Disciplinary Rule 9-102, which was in effect at the
time
of
respondents'
misappropriations,
mandated the deposit of trust funds in a separate
account, prohibited commingling of those funds
with other funds, and required the maintenance
of appropriate records. The same requirements
have been carried forward into Rule of
Professional Conduct 1.15.
Our dissenting colleague states that the
evidence does not sustain the finding that funds
of any clients were ever knowingly invaded. The
dissent continues by asserting that the proof of
respondents' misappropriation would be less
persuasive if respondents had not admitted their
defalcation. It also questions the reasonableness
of inferring misappropriation of client funds
because the combined trust and operating
account was overdrawn at various times when
trust funds should have been on deposit in that
account. Hypothesizing that the
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overdrafts might have been attributable to bank
error or an Internal Revenue Service lien, the
dissent urges a remand for the development of a
more complete record. We disagree.
The proof of the use of clients' funds is
inescapable. Perhaps the case against respondents
would be weaker if they had not admitted their
wrongdoing, but the fact is that the defendants
made the admissions. When a respondent, such
as Mr. Fleischer, admits that a bounced trust
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account check demonstrates his awareness that
he "did not have sufficient firm funds in the trust
account * * *," we cannot ignore that admission.
No member of the public could possibly have
confidence in a disciplinary system that was blind
to admitted misappropriations.
Apart from respondents' concessions, the
record conclusively demonstrates their use of
specific clients' trust funds. In three separate
instances, respondents overdrew the account that
contained the trust funds. On December 13, 1982,
in the Samaro to Baldasare (Samaro) matter, the
firm deposited $2,000 of trust funds into its
combined account. During the remainder of that
month and January 1983, the firm's account had
an overdraft or a negative balance on 20 separate
days.
[508 A.2d 1121] In the Ocana to Abbott
Laboratory (Ocana) transaction, the firm
deposited $23,300 of trust funds for this client to
its checking account. Subsequently, the firm
issued a check to Ocana for $22,795, but it was
returned for insufficient funds because the firm's
bank account had been overdrawn to the extent of
$4,885.55. When this check was redeposited, it
bounced for a second time because the trust
account was overdrawn to the extent of
$9,451.08. The check did not clear until $10,000
of trust funds relating to another of the firm's
clients was deposited into the joint trust account.
On a third occasion, involving the account of
Mario Lima and Maria Aurelio Lima (Lima),
another check failed to clear. Based on deposits
and expenditures relating to the Limas' account,
there should have been $6,956.38 in the account
when
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the respondents issued a check for $1,335 to the
Limas. Once again, the check was returned
unpaid because the account had an overdraft
balance of $490.45.
The accountant retained by the Office of
Attorney Ethics explained the self-evident

proposition that "[i]f trust funds are supposed to
be on hand as represented by the firm * * * then
the bank account should never be overdrawn as
long as those funds are supposed to be in
possession of the firm regardless of co-mingling
of funds." As the accountant concluded, it was
"reasonable to infer that the overdraft balances
indicate that the non-trust disbursements violated
trust funds at least to the extent of the
represented balances such as in the matters of
Samaro, Ocana, and Lima." In the absence of any
explanation by respondents, the overdrafts of the
trust account establish misappropriation of those
clients' funds.
Even respondents' own accountant, Mr.
Ontell, acknowledged to the accountant retained
by the OAE that "the facts of the Samaro and
Ocana transactions indicated a violation of trust
funds." Although Mr. Ontell later filed affidavits
in support of a request for a remand, he never
withdrew from his acknowledgement that the
Samaro and Ocana transactions established that
respondents misappropriated clients' funds.
Although respondents' accountant suggested
the need for further analysis, we believe such
analysis is unnecessary. With full knowledge that
they should have maintained a trust account,
respondents fired their bookkeeper and combined
their trust and operating accounts so that they
could use the trust funds for personal use and
operating expenses. As the disbursements for
December 1982 demonstrate, defendants used the
combined account to pay personal expenses for
themselves and their spouses, to pay themselves a
draw, and to pay office expenses. In sum,
respondents deliberately designed a system that
would permit them to use trust funds for personal
and professional use. Their need to use the trust
funds arose because the income from their
practice was insufficient to pay
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expenses and to support themselves. At a firm
meeting, they acknowledged that they were
paying personal expenses from the combined
account, but continued the practice as a matter of
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self-preservation. As a result, the dissent's
assertion that the respondents were unaware until
the present that they were using trust funds
simply cannot stand. If the Court were to adopt
the view of the dissent, respondents' conduct
would constitute a handbook for larceny by
lawyers.
The dissent also asserts that the respondents
are entitled to differentiated treatment,
presumably on the premise that one or more of
the respondents was less culpable than the others.
We agree with the principle that alleged violations
of the Rules of Professional Conduct should be
determined individually, not collectively. Here,
the evidence clearly and convincingly establishes
violations by each of the respondents. The initial
decision to combine the accounts was a joint
decision of respondents, who thereafter regularly
discussed the status of the account. Each of the
respondents decided that the combined accounts
should be used to pay for their firm [508 A.2d
1122] and personal expenses. Although they knew
that the practice was improper, each defendant
individually decided to continue it because the
firm had insufficient funds to stay afloat.
Throughout the entire proceedings, respondents
have been represented by the same counsel, and
they have not sought to distinguish among
themselves in terms of responsibility for their
defalcation. In this context, we are unable to find
that any of the defendant should be excused. All
are culpable.
Finally, respondents point to In re Fucetola,
101 N.J. 5, 499 A.2d 222 (1985), and In re
Hennessy, 93 N.J. 358, 461 A.2d 156 (1983), to
support their argument that disbarment is
excessive. Unlike the present case, those matters
involved charges only of improper record keeping,
not of misappropriation. The evidence in Fucetola
established that respondent failed to maintain
proper trust records; it did not demonstrate that
defendant misappropriated funds. 101 N.J. at 8-9,
499 A.2d 222. Consequently, we adopted the
recommendation
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of the DRB for a public reprimand. In Hennessy,
the respondent did not maintain a ledger book
and his use of trust funds to pay personal
expenses resulted in "relatively minor shortages"
that were not attributable to any particular client.
93 N.J. at 360, 461 A.2d 156. Consistent with the
absence of any charge of misappropriation against
the respondent, we decided that it was
"unquestionably clear that he never intended to
misappropriate funds." Id. Consequently, we held
that a public reprimand was sufficient.
Unlike the Hennessy and Fucetola cases, the
matter before us involves more than just record
keeping violations. Here, the three respondents
combined their operating and trust funds for the
express purpose of paying personal and office
expenses. Furthermore, the overdraft balances in
their trust account are attributable to an invasion
of specific clients' funds. In short, this is a case of
intentional misappropriation.
Under Wilson, such a misuse of trust funds is
not defensible on the ground that no client
suffered a loss. 81 N.J. at 457-59, 409 A.2d 1153.
Also irrelevant is the fact that respondents' prior
records are unbleminished, Id. at 459-60, 409
A.2d 1153; that subsequent misappropriations are
unlikely, Id. at 460 n. 4, 409 A.2d 1153; and that
respondents are currently complying with the
requirements for the maintenance of proper
records, Id. at 459, 409 A.2d 1153. The only
appropriate sanction is disbarment.
Respondents are ordered to reimburse the
Ethics Financial Committee for appropriate
administrative costs.
Chief Justice WILENTZ and Justices
CLIFFORD, HANDLER, POLLOCK, GARIBALDI
and STEIN join in this opinion.
Justice O'HERN has filed separate dissenting
opinion.
O'HERN, Justice, dissenting.
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I cannot concur in disbarment on the record
before us. One or more members of the firm may
eventually be found guilty of
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a Wilson violation but the unique procedural
posture of this case calls for further factual
findings before I would vote to disbar.
Under In re Wilson, 81 N.J. 451, 409 A.2d
1153 (1979), a knowing misappropriation
ordinarily
will
warrant
disbarment.
"[M]aintenance of public confidence in this Court
and in the bar as a whole requires the strictest
discipline in misappropriation cases. That
confidence is so important that mitigating factors
will rarely override the requirement of
disbarment." Id. at 461, 409 A.2d 1153. A Wilson
violation almost invariably results in disbarment;
thus, such a case will ordinarily engage our closest
attention because the consequences for a lawyer
are so final. Lawyers are entitled to no less
fundamental procedural fairness than others
facing disciplinary sanction. In re Ruffalo, 390
U.S. 544, 550, 88 S.Ct. 1222, 1225, 20 L.Ed.2d
117, 122 [508 A.2d 1123] (1968). I find the
procedures in this case lacking and would
therefore not vote to disbar.
First, in the interests of cooperation, the
respondents entered into a stipulation with the
presenter at the District Ethics Committee level.
No evidence was presented that funds of any
client were ever knowingly invaded. The case
against respondents consists of inferences drawn
from their perhaps too contrite and perhaps too
belated recognition that the intermingling of
clients' funds with their own would almost
inevitably result in some clients' funds being used
for the firm's business purposes. Nonetheless, the
respondents seemingly prepared for this case as if
it were not a misappropriation case but rather a
record-keeping case. At the opening of the
hearing before the District Ethics Committee, a
discussion took place concerning one phrase in
Count Five of the Stipulation of Facts that stated
that "[a]ny record keeping or bookkeeping
discrepancies which may have existed were due to

inadvertence and lack of bookkeeping skill. All
records were maintained and accounted for." It
has been suggested that deletion of this phrase
from the stipulation should have alerted
respondents to the fact that at the hearing they
would
be
charged
with
knowing
misappropriation.
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The discussion of the deletion, however,
concerned the fact that respondents recognized
that during this period of time, their trust
account, as well as their business and operating
accounts, were handled under one account.
Respondents were well aware of this fact.
Conversely, it is not clear that they were aware of
any knowing misappropriation.
The case proceeded then solely on the basis of
the complaint and the revised stipulation. Had
the respondents chosen not to present any
evidence to the Committee, it is quite
inconceivable that one could have found them
guilty of any knowing misappropriation. Nicholas
D'Apolito, an accountant retained by the Office of
Attorney Ethics, analyzed the reconciliation of the
respondents' books by David T. Ontell, a Certified
Public Accountant. In his affidavit, D'Apolito
concluded that "based upon the follow-up work I
have performed, I have not received from either
Mr. Ontell or the firm any evidence to the
contrary in dispute of the facts as stated in my
affidavit of March 21, 1983 or this affidavit which
would alter my conclusion that H. Barry Shultz,
Esq., Edward L. Fleischer, Esq., and Jay Lawrence
Schwimer, Esq. of the firm Shultz, Fleischer, &
Schwimer have not maintained appropriate books
and records to account for clients' funds as
required by R. 1:21-6(b)(2) and this constitutes a
violation of DR 9-102(A)(1) and (2), DR 9102(B)(4) and DR 9-102(C)." Notably missing
from the affidavit is any statement that definitely
concludes that the individuals knowingly
misappropriated any clients' funds at a particular
time. D'Apolito had concluded in his previous
affidavit that "[i]n absence of evidence to the
contrary, it is reasonable to infer from the
transactions noted above that the checks drawn *
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* * against the trust account * * * represent an
invasion of * * * [some] * * * client's or [other]
clients' trust funds."
Secondly, apparently believing themselves
not in mortal danger, respondents did not
undertake to weigh their individual responsibility.
They gave informed consent to a common defense
to these charges. Nonetheless, it is clear from our
cases that we evaluate professional responsibility
not on a collective
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basis but on an individual basis grading the
responsibility of each of the individuals. See, e.g.,
In re Shamy, 59 N.J. 321, 326, 282 A.2d 402
(1971). There are sharp differences in
responsibility among the individuals involved
here and I simply find it unfair now, after
stipulations have been entered, to join them all
together.
Finally, we must ourselves be clearly
convinced that there was, in fact, an intentional
invasion or knowing misappropriation of clients'
funds. In re Sears, 71 N.J. 175, 197, 364 A.2d 777
(1976).
This high standard emphasizes the reluctance
which should characterize a decision[508 A.2d
1124] to impose a disciplinary sanction and the
serious consequences which attend such a
decision. As a practical matter, such a decision
limits, if it does not preclude, an attorney's
opportunity to practice his chosen profession. We
should impose such a restriction only after careful
deliberation and only in circumstances which
clearly warrant it. [Id. at 197-98, 364 A.2d 777.]
We must look carefully, then, at the
complaint of professional misconduct that was
filed against these individuals. The first count of
the complaint charged that the respondents
commingled funds for approximately two years,
in violation of Rule 1:21-6(a) and Disciplinary
Rule 9-102(A). This continuation of unethical
conduct was alleged to constitute gross negligence
in the handling of clients' funds and to reflect

adversely on the respondents' fitness to practice
law. So much they have admitted.
The second count charged them with failing
to balance or close out many client trust accounts.
Client ledger sheets were set out reflecting six
undisbursed credit balances. The absence of
ledger sheets, required by the Rule, was specified
in twelve instances. Allegedly, eleven checks were
shown in the account where a client ledger sheet
existed but did not reflect the transaction.
Respondents were charged with failure to
maintain journals of receipts and disbursements
and to reconcile their accounts. Each and every
one of these matters was specifically addressed
and the accounts were reconciled in the
stipulation. The parties concede that the records
were inadequate.
The third count concerned seven specific
instances of overdrafts made on the trust account.
Each instance was dealt
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with in the stipulation and all of the clients' funds
were accounted for. The complaint stated that the
trust account items that were returned
represented "conclusive evidence of a prior
invasion of a client's funds constituting
misappropriation" and otherwise reflected
adversely upon respondent's fitness to practice
law. This evidence was concededly relevant to
fitness to practice law, but I cannot conclude that
a bounced check represents conclusive evidence
of a prior invasion of a client's funds constituting
misappropriation. We know that on many
occasions, even through error, the Internal
Revenue Service or others will seize an attorney's
trust account funds, causing an unintentional
return of a check. Banks frequently do not credit
accounts with deposited funds for extended
periods of time even though the funds are on
hand. We could never conclude that, standing
alone, a bounced check would constitute
misappropriation.
The fourth count alleges a series of account
transactions, commencing in December 1981, that
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disclosed negative trust account balances. The
count concluded that these "extensive and
prolonged trust account shortages * * * reflect a
dereliction of the fiduciary requirements of R.
1:21-6 and DR 9-102, and are evidence of
misappropriation and misapplication of client
funds in violation of DR 1-102(A)(4) and (6)."
Respondents' accountant found certain instances
of negative balances but concluded that it did not
demonstrate misappropriation:
Because Respondents did not balance the
trust account, and, further, because Respondents
relied upon bank balance information provided to
them by telephone by the bookkeeping
department of their bank, the effect of uncleared
checks and undebited disbursements was not
accurately considered. This lack of an orderly
procedure, together with Respondents' use of
primarily only the one account, caused
Respondents to rely on dated and inaccurate
information as to the account balance on any
given business day.
The fifth count incorporates the allegations of
the first four counts and concludes that "[t]hese
failures of accountability led to their natural
result in Respondents' operation of a 'revolving'
trust account wherein each new trust deposit was
invaded as necessary to accommodate both
office[508 A.2d 1125] and personal expenditures

disposition does not turn upon an analysis of
which partner drew on the funds or what that
partner knew. Thus, I must examine the record
for evidence of a knowing misappropriation of
clients' funds.
The detailed analysis submitted on behalf of
the respondents explains that conclusions with
respect to the invasion of trust funds based upon
either bank statements or returned items are
simply improper from an accounting viewpoint.
Even as to the critical month of December 1982,
when the Samaro incident occurred, respondents'
accountant states that the "firm deposits in the
trust account were $6,379.47 in excess of the
$17,716.68 referred to * * * as non-trust
disbursements [in the OAE's account]." 1
Respondents have never conceded that they
misappropriated these funds. The affidavit that
Mr. Fleischer filed with the District Ethics
Committee stated:
Although we concede our dereliction with respect
to the commingling of the funds, to my knowledge
no client was shorted funds and there was never
an intent or belief on our part that client funds in
our trust account were used or that any loss or
prejudice has occurred to any of our clients. I
believe that a complete audit will show that we
did not misappropriate any client's trust funds.
This, of course, does not lessen our responsibility
with respect to the

Page 456
Page 457
and disbursements on behalf of previously
invaded trust deposits." The respondents
conceded that they had an account in which trust
and business funds were commingled, but they
did not admit that they knowingly invaded clients'
funds.
Notwithstanding the fact that more than 22
specific items are mentioned in the several counts
of the complaint, this Court makes no finding that
the funds of any particular client were ever
knowingly invaded on any specific occasion. The
Court points to three specific matters (Samaro,
Ocana and Lima) that are said to demonstrate an
intent to invade clients' funds. But the majority's

commingling of the funds or the sloppy record
keeping practices referred to above.
In addition, the record disclosed that
respondents refrained from any draws on the
account when they believed clients' funds would
be involved. We recently noted in another case
that questioning at oral argument "revealed that
the OAE's position was not that knowing
misappropriation had been established, but
rather that respondent's negligence in handling
money was sufficiently gross to warrant
disbarment even [though] he did not know it was
client's money. That is not the rule of Wilson." In
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re Noonan, 102 N.J. 157, 160-61, 506 A.2d 722
(1986) (emphasis in original).
The majority takes note of the respondents'
testimony at the committee hearing, concluding
therefrom
that
respondents
knowingly
misappropriated funds. Ante at ----. This
conclusion is based on respondents' testimony
that they realized, at the time of the hearing, they
had used clients' funds since checks had been
returned for insufficient funds. The danger in
such reasoning is that when lawyers are not
contrite, they are criticized for not acknowledging
their faults; when they acknowledge their faults,
they are held to have confessed. Moreover, the
statements are inconclusive, since they do not
reflect the fact, which respondents clarified in
further testimony, that they were discussing their
present understanding. Respondents testified that
they never intended to use clients' funds and
always believed there were sufficient funds on
hand.
Charging
these
respondents
with
misappropriation of funds is akin to charging
them with a crime. We would be hard-pressed to
sustain criminal convictions against such
disparately situated individuals[508 A.2d 1126]
based on the evidence that we have before us. The
District Ethics Committee was not unaware of this
problem and candidly acknowledged it: although
finding it "inconceivable to this panel that
respondents did not know that they were invading
the funds of clients * * * [and] * * * using the
funds of clients' funds for their own benefit," the
Committee prefaced these comments by noting
that "[i]t is the feeling of this

of responsibility, I think it is unfair to proceed on
the theory of group ethical responsibility. Ontell,
the accountant retained by the respondents
specifically to examine the exhibits submitted to
the District Ethics Committee and the affidavit of
the auditor for the Office of Attorney Ethics,
analyzed all of the documents and concluded that
"[i]t cannot be stated that there has been an
invasion and misappropriation of clients trust
funds in the absence of a complete examination
and audit by me and solely on the facts and
analysis set forth in the Affidavit of Mr.
D'Apolito." It was in response to this affidavit that
Mr. D'Apolito, the OAE's auditor, stated that he
would conclude only that respondents had not
maintained appropriate books and records to
account for clients' funds. D'Apolito did not state
that he found an invasion of clients' trust funds.
He did later qualify his affidavit to state, for
example, that "[t]he facts stated in my [original]
affidavit of March 21, 1983 relative to Samaro,
Ocana and Lima would indicate that at the least
[funds of] clients were put in jeopardy."
I realize that it is very difficult to sort out the
specifics of the charges as to each individual
client's account. However, that responsibility is
inescapable, especially where, as here, we seek to
impose collective responsibility on the firm.
Because of the complexity of this matter, I
would remand it to a Special Master to determine
whether individual client's funds were invaded,
whether such invasion was a knowing invasion by
the attorneys responsible, and the state of
knowledge of each of the individuals involved.
Page 459
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hearing panel that a complete audit should be
done in this matter to resolve any doubt that the
Disciplinary Review Board may have."

For disbarment--Chief Justice WILENTZ,
and Justices CLIFFORD, HANDLER, POLLOCK,
GARIBALDI and STEIN--6.
Opposed--Justice O'HERN--1.

Were these allegations presented against an
individual, it might be appropriate to sustain a
disbarment on a principle of gross neglect. See,
e.g., In re Katz, 90 N.J. 272, 447 A.2d 916 (1982).
But where we deal with such differentiated scope

ORDER
It is ORDERED that EDWARD L.
FLEISCHER of MORGANVILLE, who was
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admitted to the bar of this State in 1969, be
disbarred, and it is further
ORDERED that EDWARD L. FLEISCHER
reimburse the Ethics Financial Committee for
appropriate administrative costs; and it is further
ORDERED that EDWARD L. FLEISCHER be
permanently restrained and enjoined from
practicing law; and it is further
ORDERED that EDWARD L. FLEISCHER
comply with Administrative Guideline Number 23
of the Office of Attorney Ethics dealing with
suspended, disbarred or resigned attorneys.
ORDER
It is ORDERED that H. BARRY SHULTZ of
MORGANVILLE, who was admitted to the bar of
this State in 1966, be disbarred, and it is further
ORDERED that H. BARRY SHULTZ
reimburse the Ethics Financial Committee for
appropriate administrative costs; and it is further
ORDERED that H. BARRY SHULTZ be
permanently restrained and enjoined from
practicing law; and it is further
ORDERED that H. BARRY SHULTZ comply
with Administrative Guideline [508 A.2d 1127]
Number 23 of the Office of Attorney Ethics
dealing with suspended, disbarred or resigned
attorneys.
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ORDER
It is ORDERED that JAY L. SCHWIMER, of
MANALAPAN, formerly of MORGANVILLE, who
was admitted to the bar of this State in 1973, be
disbarred, and it is further
ORDERED that JAY L. SCHWIMER
reimburse the Ethics Financial Committee for
appropriate administrative costs; and it is further

ORDERED that JAY L. SCHWIMER be
permanently restrained and enjoined from
practicing law; and it is further
ORDERED that JAY L. SCHWIMER comply
with Administrative Guideline Number 23 of the
Office of Attorney Ethics dealing with suspended,
disbarred or resigned attorneys.
--------------1 Our Advisory Committee on Professional Ethics
has provided that firms may draw against other
clients' collected funds when mortgage and
certified checks are presented at a real estate
closing. Advisory Opinion 454, 105 N.J.L.J. 441
(May 15, 1980).
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PER CURIAM.
We concur with the recommendation of the
Disciplinary Review Board (DRB) in this matter
that the respondent John W. Noonan's temporary
suspension from the practice of law for a period of
more than four years is sufficient discipline. We
add the following in order to clarify the treatment
of the misappropriation issue involved in this
case.
In addition to the complaints against
respondent initiated by numerous complainants,
the Division of Ethics and Professional Services
(DEPS), the predecessor of the Office of Attorney
Ethics, filed a complaint that charged
misappropriation (in
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addition to the often related charge of failure to
maintain financial books and records in
accordance with Rule 1:21-6(c)). In connection
with the misappropriation charges, the District
Ethics Committee found numerous disciplinary
violations but, in the words of the DRB, "found no
evidence that respondent intentionally tried to
defraud his clients or misappropriate funds."
After noting that finding, the DRB quoted from a
portion of the District Ethics Committee
determination in which that Committee referred

to the many problems respondent faced at the
time of the alleged misappropriations, e.g.,
alcoholism, extremely heavy workload, the quoted
portion also noting that while these pressures
seriously affected respondent's ability to practice
law, he now appears to have "gotten his life
together." The DRB's direct treatment of [506
A.2d 723] the misappropriation issue consists of a
statement that it "agrees with the District Ethics
Committee that there is no evidence presented
indicating
that
respondent
intentionally
defrauded his clients." The DRB, thereafter,
without indicating whether its comments were
addressed to the misappropriation charges or to
the other charges (basically gross negligence and
failure to carry out contracts of employment, DR
6-101(A)(1) and DR 7-101(A)(2)), noted
respondent's problems, that the purpose of
discipline is not to punish the offender, the
relevancy of mitigating factors in determining
whether disbarment is appropriate, and finally
concluded that "the record does not support a
conclusion that respondent's misconduct was
based on dishonesty, venality, or immorality.
Respondent's misconduct does not lead to a
conclusion that his 'good character and fitness
have been permanently or so irretrievably lost' ...
as to warrant disbarment." Finally, after pointing
to respondent's prior good record and reputation
and contrition, the DRB notes that there was
apparently full reimbursement.
The DRB's statements about the District
Ethics
Committee's
findings
concerning
misappropriation, as well as its own findings on
that subject, left some doubt as to exactly what
factual findings had been made. The
misappropriation that will
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trigger automatic disbarment under In re Wilson,
81 N.J. 451, 409 A.2d 1153 (1979), disbarment
that is "almost invariable," id. at 453, 409 A.2d
1153, consists simply of a lawyer taking a client's
money entrusted to him, knowing that it is the
client's money and knowing that the client has not
authorized the taking. It makes no difference
whether the money is used for a good purpose or
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a bad purpose, for the benefit of the lawyer or for
the benefit of others, or whether the lawyer
intended to return the money when he took it, or
whether in fact he ultimately did reimburse the
client; nor does it matter that the pressures on the
lawyer to take the money were great or minimal.
The essence of Wilson is that the relative moral
quality of the act, measured by these many
circumstances that may surround both it and the
attorney's state of mind, is irrelevant: it is the
mere act of taking your client's money knowing
that you have no authority to do so that requires
disbarment. To the extent that the language of the
DRB or the District Ethics Committee suggests
that some kind of intent to defraud or something
else is required, that is not so. To the extent that it
suggests that these varied circumstances might be
sufficiently mitigating to warrant a sanction less
than
disbarment
where
knowing
misappropriation is involved, that is not so either.
The presence of "good character and fitness," the
absence of "dishonesty, venality, or immorality"-all are irrelevant. While this Court indicated that
disbarment for knowing misappropriation shall
be "almost invariable," the fact is that since
Wilson, it has been invariable. 1
Because of this ambiguity, we questioned
counsel for the OAE who prosecuted the case
before us closely on this issue, especially since the
OAE took the position that respondent should be
disbarred. That questioning revealed that the
OAE's position was not that knowing
misappropriation had been established,
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but rather that respondent's negligence in
handling money was sufficiently gross to warrant
disbarment even if he did not know it was client's
money. That is not the rule of Wilson. Counsel for
the OAE not only interpreted the findings of the
District Ethics Committee and the DRB as the
equivalent of a finding that there was not any
knowing misappropriation, thereby reinforcing
our similar understanding of the finding, but also
conceded that the record could not support a
finding of knowing misappropriation. It is our
concurrence with that understanding that leads to

our acceptance of the DRB's recommendation
rather than the imposition of disbarment.
[506 A.2d 724] What follows is the decision
and recommendation of the DRB.
This matter is before the Board based upon a
presentment and a report recommending a
private reprimand filed by the District V (Essex
County) Ethics Committee. The matters were
consolidated for hearing before the Board.
The facts underlying these complaints are as
follows:
1. CHARLES BONNAR
Respondent was retained to represent at trial
Charles M. Bonnar who was charged with murder.
Mr. Bonnar was convicted on May 18, 1977 of
second degree murder and sentenced to 18 to 22
years imprisonment. Respondent was paid
$3,800 by Mr. Bonnar's parents to file an appeal.
Although Respondent filed a notice of appeal, he
never filed a supporting brief. The appeal was
ultimately dismissed by the Appellate Division on
May 15, 1978 for lack of prosecution. Mrs. Bonnar
first learned of the dismissal when she contacted
the Clerk's Office. When she confronted
Respondent, he assured her a mistake had been
made and he had not been notified that briefs had
to be filed by a certain date. Later Respondent
told the Bonnars that he would file a motion for
reduction of sentence, but failed to do so.
When this matter was heard by District
Ethics Committee, Respondent maintained he
was having personal problems at that time and
was not able to perfect the appeal. He did not feel
either an appeal or a motion to reduce sentence
would have been successful and he could not have
filed this motion while the appeal was pending.
He said that when the appeal was dismissed he
was too embarrassed to file the motion to reduce
sentence. The District Ethics Committee found
Respondent violated DR 6-101(A)(1) by neglecting
a legal matter in such a manner his conduct
constituted gross negligence and DR 7-101(A)(2)
by failing to carry out a contract of employment.
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2. THOMAS MEEHAN
After Thomas Meehan was involved in an
automobile accident on September 3, 1969, he
retained Respondent to represent him in filing a
lawsuit against the
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other motorist who had no automobile insurance
coverage. The motorist could not be located and
the civil action was dismissed for lack of
prosecution. Respondent did not believe this was
a problem because he learned that Mr. Meehan's
insurance policy had a provision which protected
him against uninsured motorists. The insurance
company, however, was not willing to honor Mr.
Meehan's claim because of the dimsissal of the
lawsuit against the other motorist and his
disappearance had compromised its right to
subrogation. Respondent did not reinstate the
original lawsuit and did not file a lawsuit against
the insurance company. At the District Ethics
Committee Respondent maintained this matter
had been handled by another attorney in his office
who had died in 1974. The Committee concluded
Respondent violated DR 6-101(A)(1) and DR 7101(A)(2).
3. MILTON DUBIN
Respondent was retained by Milton Dubin
who was injured in a bus accident on June 8,
1971. Although Respondent assured Mr. Dubin
the case had been settled, Mr. Dubin did not
receive any money for about six years. After Mr.
Dubin filed an ethics complaint, Respondent paid
him $3,400 from personal funds in February
1979. Based upon Respondent's answer to the
ethics complaint the Committee concluded that
Respondent had not prosecuted the Dubin lawsuit
to a conclusion. It found Respondent violated DR
6-101(A)(1) and DR 7-101(A)(2).
4. CARMEN MATORO
Respondent was retained in 1964 by Carmen
Matoro to represent him in a personal injury
action for damages. Respondent did not institute

the civil action within the statute of limitations
and failed to inform Mr. Matoro about the status
of his [506 A.2d 725] claim. In July 1978, about 14
years after the date of the accident, Respondent
agreed to pay Mr. Matoro $5,000 to compensate
him for this accident case and other cases for
which Mr. Matoro had retained Respondent.
Although Respondent promised to pay the full
amount by the end of 1978, Mr. and Mrs. Matoro
testified at the July 15, 1980 Ethics Committee
hearing they still had not received the full
amount. The Ethics Committee concluded
Respondent violated DR 6-101(A)(1) and DR 7101(A)(2).
5. HELEN FINN
Respondent and Helen Finn had been
appointed as co-executors of the estate of Annabel
Hurley who died October 29, 1974. Respondent, a
cousin of decedent, also acted as attorney for the
estate. Included in the provisions of the will was a
bequest to Mrs. Finn for $5,000. Mrs. Finn said
Respondent did not consult with her on matters
involving the estate. The state inheritance tax
return was filed nine months late. When
Respondent sold some stock belonging to the
estate, a bank which had a claim against
Respondent personally, placed a lien on the
proceeds. Respondent claimed he kept Mrs. Finn
informed about the estate's transactions and the
delay in filing the state tax return was partially
her fault. Concerning the lien on the stock sale,
Respondent maintained that the brokerage firm
was responsible for any loss of income incurred
by the estate. The complainant, who was about 80
years old and residing in Florida, did not appear
at the District Ethics Committee hearing on July
15, 1980. After considering the evidence, the
Ethics Committee concluded Respondent's
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conduct "though unquestionably dilatory, did not
rise to the level of an ethics violation."
6. CORA GREINER
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Cora Greiner filed an ethics complaint
against Respondent in February 1977 alleging that
following the death of her husband in May 1969
she had repeatedly urged Respondent to file her
late husband's will for probate and to return to
her the passbook on a small savings account
containing about $2,000. Respondent denied he
ever had a will for Mr. Greiner, but did concede
he retained the passbook. After Mrs. Greiner filed
her ethics complaint in November 1977
Respondent turned over to her the file and the
passbook. The Ethics Committee concluded
Respondent's conduct did not rise to the level of
an ethics violation.
7. LEE GEBRIAN
Respondent was retained by Lee Gebrian to
handle the estate of Mary J. Alberti. Respondent
was charged with failing to file the appropriate
papers with the New Jersey Transfer Inheritance
Tax Bureau. As a result, the Inheritance Tax
Department placed an estimated assessment
against the estate for $4,784.78. A Superior Court
judgment was later entered against Lee Gebrian
for that amount. Respondent maintained he had
estimated the amount of tax due and paid the
Inheritance Tax Department $750 by an estate
check in 1972. He did not, however, file a tax
return. A completed tax return was filed either in
1979 or 1980 by an attorney Respondent had
retained. No penalty or additional assessment was
levied against the estate as a result of the late
filing of the tax return. The Ethics Committee
concluded that Respondent violated DR 1102(A)(1) and (6), DR 6-101(A)(1) and DR 7101(A)(2).
8. MARIE SCHAEFTER
Respondent did not file a State Inheritance
tax return although he had been notified by letters
from the State Transfer Inheritance Tax Bureau
that a total of $4,522.51 should have been paid to
the State by January 9, 1980.
The Tax Bureau filed a Certificate of Debt
against Respondent, individually and as executor
and beneficiary of the estate. Respondent filed a

tax return in August 1982 and a warrant of
satisfaction was filed in October 1982. Since there
was no tax due no beneficiary of the estate paid
[506 A.2d 726] any penalty or tax. Respondent
was aware that a State Inheritance Tax Return
had to have been filed within 8 months from the
date of death. During the Ethics Committee
hearing, Respondent stated that during this
period he was involved in very lengthy,
complicated trials and was having marital
difficulties which he "very brilliantly compounded
by drinking very heavily." The Ethics Committee
concluded that Respondent violated DR 1102(A)(6), DR 6-101(A)(1) and DR 7-101(A)(2).
9. DEPS COMPLAINT
On June 9, 1982 the then Division of Ethics
and Professional Services (DEPS) filed a 10 count
complaint against Respondent. He was charged
with failing to maintain his books and records as
required by R.1:21-6(b)(2) (Count 1); improper
use of a trust account by maintaining a
miscellaneous account as part of his clients' trust
account (Count 2); misuse and misappropriation
of funds in his
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trust account by being out of trust for $657.27
(Count 3); $326.69 (Count 4); $3,261.01 (Count
5); misuse and misappropriation of $500 by
transferring funds from one client's account for
the benefit of another client (Count 6); failure to
maintain $3,611.83 in trust for client (Count 7);
misuse and misappropriation of $2,521.70 by not
being able to account for these funds belonging to
a client (Count 8); improper use of a trust account
by maintaining tax reserve account as part of the
clients' trust account (Count 9); and failure to
maintain his financial books and records as
prescribed by R.1:21-6(c) (Count 10). The Ethics
Committee found Respondent guilty of 10 counts
of violating DR 1:102(A)(1) and (6) by engaging in
conduct that adversely reflected on his fitness to
practice law and 10 counts of violating DR 9-102
by not properly preserving the identity of funds of
a client. It also found that he violated R.1:21-6
because of improper record keeping. The
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Committee found no evidence that Respondent
intentionally tried to defraud his clients or
misappropriate funds. The Committee further
found:
The record is replete with the personal problems
being confronted by the respondent during the
period of time that is covered by these various
complaints. The respondent admitted that he was
an alcoholic, that he had taken on more trial work
than he could possibly handle and that he was
having serious marital problems....
It is apparent that during this period of
respondent's life, he was unable to cope with the
pressures of the profession and was not in a
position to operate and maintain a law practice.
However, the Respondent through his attorney
and through questioning by various members of
the panel, it appears that he has gotten his life
together and realizes that his actions in the past
were wrong, that he not only created a problem
for himself but he has created a problem for other
members of the Bar of the State of New Jersey.
[Ethics Committee Report, January 29, 1985.]
Respondent was temporarily suspended from
the practice of law on June 3, 1981.
CONCLUSION AND RECOMMENDATION
Upon a review and analysis of a full record,
the Board is satisfied that the conclusions of the
District Ethics Committee in finding unethical
conduct on the part of Respondent are fully
supported by clear and convincing evidence.
The complaints against Respondent reveal a
pattern of neglect of clients' legal problems. In
Bonnar, he failed to perfect a criminal appeal. In
Meehan and Dubin, he failed to follow through
with civil litigation and in Matoro he did not file a
civil suit. In the Gebrian and Schaefter matters,
he failed to properly administer these two estates.
The Board finds Respondent neglected legal
matters in such a manner that his conduct
constituted gross negligence, DR 6-101(A)(1) and
that he failed to carry out contracts of
employment, DR 7-101(A)(2). His conduct

adversely reflected on his fitness to practice law,
DR 1-[506 A.2d 727] 102(A)(1) and (6). As a result
of a DEPS audit of Respondent's trust account
and records, the Board finds that he failed to
maintain his books and records as required by
R.1:21-6. The Board further finds that
Respondent failed to
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preserve the identity of clients' funds, DR 9-102
and this adversely reflected on his fitness to
practice law, DR 1-102(A)(1) and (6). The Board
agreed with the District Ethics Committee that
there was no evidence presented indicating that
Respondent intentionally defrauded his clients.
Respondent's secretary testified that many
accounting problems were caused because she
maintained a separate account so Respondent
would not have access to the money. She did this
so there would be operating funds available for
office expenses.
Respondent, at the Ethics Committee hearing
and before this Board, acknowledged his acts of
misconduct. He maintained that they came about
because of his involvement with lengthy trials
back to back which kept him out of the office, that
he was experiencing marital difficulties and was
drinking heavily during that period.
The purpose of discipline is not to punish the
offender. It is to protect the public from the
attorney who does not meet the standards of
responsibility of his profession. In re Goldstaub,
90 N.J. 1, 5 [446 A.2d 1192] (1982); In re Stout, 75
N.J. 321, 325 [382 A.2d 630] (1978). Mitigating
factors are relevant in determining whether the
public interest requires the ultimate sanction of
disbarment. Extenuating circumstances may
demonstrate that there is little or no likelihood
that the attorney will repeat the transgressions. In
re Hughes, 90 N.J. 32, 36 [446 A.2d 1208] (1982).
The record does not support a conclusion
that Respondent's misconduct was based on
dishonesty, venality, or immorality. Respondent's
misconduct does not lead to a conclusion that his
"good character and fitness have been
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permanently or so irretrievably lost," In re
Templeton, 99 N.J. 365, 376-77 [492 A.2d 1001]
(1985), as to warrant disbarment.
Respondent was admitted to the bar in 1955.
Respondent was twice publicly reprimanded and
censured by U.S. Court of Appeals for the Third
Circuit: On January 9, 1975 for failing to comply
with court orders pertaining to the prosecution of
an appeal and on January 23, 1975 for gross
failure to comply with Appellate procedure rules
in prosecution of an appeal. These incidents were
within the same time period as Respondent's
ethical infractions. The Board finds that the
mitigating factors outweigh the aggravating
factors. Respondent has fully reimbursed the
Clients' Security Fund for the unearned retainers
which it paid to clients. Respondent has had no
prior ethical problems until this series of
complaints were filed. He had a good reputation
and has admitted that his conduct transgressed
the rules. He has recognized the source of his
problems and has actively and positively taken
steps to resolve them.
The Board believes that Respondent's present
term of temporary suspension, which has
extended for more than four years, is sufficient
discipline under all the circumstances of this case.
The Board recommends Respondent be
required to reimburse the Ethics Financial
Committee for appropriate administrative costs.
For the reasons stated, we conclude that
respondent's temporary suspension since June 3,
1981, constitutes a sufficient discipline. As a part
of any application for restoration, respondent
shall reimburse the Ethics Financial Committee
for appropriate
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administrative costs. Additionally, we have
concluded that the right of respondent to resume
practice shall not be restored except under
conditions assuring that he will be subject to the
supervision of another attorney, both the
conditions and circumstances surrounding that

supervision, as well as the supervising attorney
himself, to be satisfactory to the OAE and
approved by the Court. Respondent's practice
shall [506 A.2d 728] continue to be subject to
such supervision until further Order of this Court.
So ordered.
Decision
and
Recommendation
Disciplinary Review Board

of

the

The Disciplinary Review Board having filed a
report with this Court recommending that JOHN
W. NOONAN of Newark, admitted to the bar of
this State in 1955 and thereafter temporarily
suspended by Order of this Court dated June 3,
1981, be declared eligible to apply for restoration
to the practice of law, subject to certain
enumerated conditions, and the Court having
issued an order to show cause and having heard
argument thereon, and good cause appearing;
It is ORDERED that JOHN W. NOONAN of
Newark shall be eligible to apply for restoration to
the practice of law; and it is further
ORDERED that respondent's restoration to
the practice of law shall be conditioned upon his
being supervised by another attorney, the nature
and extent of that supervision, as well as the
identity of the supervising attorney, to be
satisfactory to the Office of Attorney Ethics and
approved by this Court; and it is further
ORDERED that as a part of an application for
restoration, respondent shall reimburse the
Ethics Financial Committee for appropriate
administrative costs arising out of this matter;
and it is further
ORDERED that respondent's temporary
suspension shall continue pending the further
Order of this Court and that
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during such time, he shall be restrained and
enjoined from practicing law, and he shall
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continue to comply with Administrative Guideline
No. 23 of the Office of Attorney Ethics.
For suspension --Chief Justice WILENTZ,
and Justices CLIFFORD, POLLOCK, O'HERN,
GARIBALDI and STEIN--6.
Opposed --none.
--------------1 We decided in In re Smock, 86 N.J. 426, 432
A.2d 34 (1981), that the Wilson rule, given its
severity and inflexibility, should not be applied
retroactively.
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In the Matter of John PEREZ, An Attorney
at Law.
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Argued Oct. 22, 1985.
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complaint. After a hearing, it concluded that
respondent had violated DR 9-102(A), 9102(B)(3), 9-102(B)(4), and 9-102(C), and
recommended a public reprimand.
I
The DRB conducted a hearing. It then issued
its Decision and Recommendation, which
summarized the charges and relevant evidence in
pertinent part as follows:
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1. BUCCA-BERVAN LIQUORS
David E. Johnson, Jr., Director, Trenton, for
Office of Atty. ethics.
S.M.
Chris
Franzblau,
Newark,
for
respondent (Franzblau, Falkin & Goldman, attys).
PER CURIAM.
This disciplinary proceeding results from a
random compliance audit of the trust funds of
respondent, John Perez, by the Division of Ethics
and Professional Services (Division) pursuant to
Rule 1:21-6(c). At the time of the audit,
respondent was a sole practitioner. Upon receipt
of the auditor's report, the Division filed a Notice
of Motion with the Disciplinary Review Board
(DRB), that respondent be temporarily suspended
from the practice of law on the grounds of his
continuing and significant invasion and misuse of
client trust funds, use of trust accounts for
personal purposes, and failure to maintain
records required by Rule 1:21-6, all in violation of
DR 9-102(A),
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(B) and (C). 1 The DRB denied the Division's
motion on the condition [517 A.2d 124] that
respondent cease practice as a sole practitioner,
enter into the employ of a law firm, and have no
involvement in or responsibility for the financial
aspects of the practice. Respondent continued in
the employ of the law firm until September 1985
when he ceased practicing law and went into
business. Based on the findings resulting from the
compliance audit of respondent's trust account,
the District V-A Ethics Committee (DEC) filed a

In April 1981 Joseph Bucca, a close friend, asked
Respondent to lend him $3,500, the amount he
needed to meet the $30,000 sale price for real
estate and a liquor license. Respondent who had
anticipated borrowing $20,000 received only
12,000. In the interim, he had promised to lend
money to Mr. Bucca.
To keep his commitment to Mr. Bucca,
Respondent withdrew funds from a trust account
in the name of 814 Parker Street, Inc., owned by a
close friend, William Whiteman. On April 8, 1981,
Respondent had deposited in this account $3,500
as part of the proceeds of a real estate transaction.
Before he mailed the closing documents and his
trust check to Mr. Whiteman, Respondent
explained in a telephone conversation what he
had done. Respondent maintained that Mr.
Whiteman understood and had no problem with
the way he handled the transaction. The check
dated May 13, 1981, was deposited by Whiteman
on June 29, 1981, at which time it cleared. In his
unpaginated affidavit of April 18, 1983, to the
Disciplinary Review Board, Respondent said:
I know that I should not have taken the funds
from the trust account but Mr. Bucca was
desperate and I had left him with no alternatives
at that moment
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because he had expected the money from me
[Respondent's affidavit, page 7, paragraph 1].
2. GOMES AND MARTIN
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Respondent represented Mr. Gomes and Mr.
Martin in a real estate closing on March 15, 1982.
Respondent never deposited the cash paid to him
for fees and disbursements. In closing out the file,
Respondent disbursed a total of $403 from the
trust account on May 14, 1982. Several months
later when he was reconciling his trust accounts,
he noticed that he had not deposited funds to
cover the disbursements. On August 10, 1982,
Respondent deposited $403 to balance out the
account.
3. EXXON/CUOZZO MATTER
On April 15, 1982, Respondent received $4,000 in
cash from Anthony V. Cuozzo to be used for the
purchase of property. Since the banks were
closed, he took the money home and secreted it.
While attending funeral services for his father-inlaw, he learned his home had been burglarized. At
that time, he had forgotten about the money and
did not report it as stolen. When he began
reconstructing his accounts, he realized that he
had not deposited the $4,000. He also realized
there had not been funds in the account to cover
the check for $2,093 that was issued to Exxon on
April 21, 1982.
4.
AFONZO
MATTER

AND

MERCHANT/CLOVER

On May 5, 1982, Respondent deposited $4,000
into his trust account to the credit of the
Merchant/Clover transaction. Disbursements
totalling $3,141.30 were made on June 9, 1982.
Respondent's trust account, however, had a
negative balance of $77.71 as of June 7, 1982. On
June 9, 1982, Respondent deposited $8,467.66
into his trust account on behalf of the Afonzo real
estate closing, the same date as the
Merchant/Clover disbursements. [517 A.2d 125]
The Afonzo trust funds were therefore invaded.
In addition to the above matters, the auditors
concluded that:
Respondent had used a $4,000 deposit he
received May 5, 1982, for other clients, and in
another case, that he invaded the trust funds of a

client in the amount of $4,129.81. The auditors
further found interest charges for a $9,500 loan
by Respondent were automatically charged by the
bank against Respondent's trust account.
Respondent admitted that he withdrew funds
from his trust account, denied any intentional
misappropriation, and stated that he was unable
to keep his books or administer his office as he
should have over the period in question because
of the death of his father-in-law and the serious
illness of his wife and son. He also noted that
none of his clients had suffered any loss by reason
of his infractions.
Upon its review of the record, the DRB found
that the DEC's finding of unethical conduct on
respondent's part was fully
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supported by clear and convincing evidence.
Specifically, the DRB found that:
Respondent misused $3,500 from the trust
account of William Whiteman so he could honor
his commitment of loaning that amount to
another friend, Joseph Bucca. Although
Respondent later obtained permission of the
client to do this, this came after the fact. He
acknowledged that he knew this was wrong, but
claimed he did so because Mr. Bucca was
desperate and relied upon his promise. The Board
further finds Respondent in several situations
utilized clients' funds for the benefit of other
clients, also that he disbursed funds against trust
accounts before he received any funds. The Board
finds Respondent failed to: (1) preserve the
identification of client's funds, DR 9-102(A); (2)
maintain complete records of funds coming into
his possession and render appropriate accounting
to his clients, DR 9-102(B)(3); (3) promptly pay to
clients funds in his possession, DR 9-102(B)(4);
and (4) comply with the record keeping
provisions of R. 1:21-6.
More significantly, the majority of the DRB
found that:
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Respondent did not knowingly misappropriate
funds from his trust account. Since his
recordkeeping was virtually nonexistent, the
Board majority concludes that he acted recklessly
or negligently. The situation here is unlike that of
Wilson, supra,[ 2 where the money was used
knowingly for the attorney's own benefit. Here,
Respondent commingled the funds between his
clients.
In determining the proper discipline for
respondent, the DRB studied respondent's
misconduct as well as his character and
background. Specifically, the DRB considered the
many hardships Perez and his family endured as
he worked his way through college and law
school, as a police officer; the numerous
departmental commendations he received as a
police officer, including the highest, the medal of
honor; and the difficulties he faced as a new
attorney because of the severe illnesses of his
wife, son, and father-in-law. Additionally, the
DRB reviewed his lack of a prior disciplinary
record, his acceptance of full responsibility for his
actions, and his cooperation fully with the ethics
investigation.
The majority of the DRB recommended that
respondent be suspended from the practice of law
for two years. One member of the DRB
recommended that respondent be disbarred. The
Office of Attorney Ethics disagreed with the
DRB's recommendation,
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concluding that respondent's conduct constituted
misappropriation, and hence, under In re Wilson,
81 N.J. 451, 409 A.2d 1153 (1979), he should be
disbarred.
We issued an Order to Show Cause why
respondent should not be disbarred or otherwise
disciplined. Although the respondent's attorney
appeared at the DEC and [517 A.2d 126] DRB
hearings neither respondent nor Mr. Whiteman
testified before the DEC or DRB. Accordingly, the
DEC and the DRB both decided the matter solely
on Mr. Gerard's affidavit and supporting

documents, respondent's affidavit, and briefs by
respondent's attorney and the OAE. We
determined this record to be incomplete and
unclear and after the hearing on the Order to
Show Cause, we temporarily remanded the matter
to the District V-A Ethics Committee for a hearing
to develop a full and complete record on whether
there was a knowing misappropriation by
respondent of the funds of William Whiteman or
whether there was consensual use of such funds.
Pursuant to our order, the DEC conducted a
hearing. It was at this hearing that respondent
first testified in this matter. Likewise, Mr.
Whiteman first testified at this hearing. He stated
he is a police officer and had been a close friend of
the respondent since they were partners on the
police force. The testimony adduced at the
hearing about the transaction was as follows:
In March 1981, 814 Parker Street, Inc.
("seller"), a New Jersey corporation represented
by respondent, entered into a Contract of Sale for
premises to the Dancsecs ("purchasers") who
were independently represented. The Contract of
Sale provided that upon its execution the
purchasers would pay to the seller the sum of
$3,500 to be held in escrow by respondent. On
April 8, 1981, the sum of $3,500 was forwarded to
respondent to be held in escrow "until settlement
of title."
The respondent testified that he had
previously promised to loan his friend Mr. Joseph
Bucca approximately $3,500 to purchase a liquor
store. About April 20, 1981, Bucca requested
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and received from the respondent the sum of
$3,500. The respondent testified that he paid to
Bucca the monies forwarded to him by the
attorney for the purchasers in the pending 814
Parker Street transaction. These monies were to
be held in escrow by respondent until the closing
scheduled for May 15, 1981. The closing took place
on or about May 1, 1981.
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The respondent testified that on or about
April 20, 1981 (the date on which he needed the
monies to pay to Bucca), he spoke to his client Mr.
Whiteman, President of 814 Parker Street, Inc.
The respondent stated that he requested a loan
from Mr. Whiteman so that the respondent could
loan money to Mr. Bucca. The respondent
testified that Mr. Whiteman agreed to permit him
to take the money out of the escrow funds that the
respondent was holding on the Parker Street
closing. Thus, the respondent testified, with Mr.
Whiteman's consent, he forwarded the escrow
monies to Mr. Bucca.
Mr. Whiteman testified on behalf of the
respondent that, indeed, this conversation did
take place approximately two weeks to one month
before the Parker Street closing. Mr. Whiteman
further testified that he had agreed to loan money
to the respondent by permitting the respondent to
use the escrow monies in the Parker Street
transaction.
On or about May 5, 1981, the respondent
forwarded a letter to Mr. Whiteman enclosing two
checks: (a) a trust check from purchaser's counsel
in the amount of $6,307.27; and (b) a check from
the respondent made payable to 814 Parker Street
Inc. dated May 13, 1981 in the amount of $3,180
($3,500 less counsel fees and costs). Both
respondent and Whiteman agreed that this
$3,180 check would not be cashed at the time
Whiteman received the check.
The DEC concluded from this evidence that
the respondent used the funds being held by him
in escrow to lend money to Mr. Bucca. The DEC
also found that "there was consent on the part of
Mr. Whiteman for the respondent to utilize the
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sum which was being held in escrow in the Parker
Street transaction, for his own purposes.
However, the Panel finds that neither the
purchasers nor their attorney knew that the
escrow funds were to be [517 A.2d 127] used for
purposes other than the real estate transaction."
(emphasis added).

Moreover, the DEC concluded:
Since he [respondent] failed to obtain the consent
of both parties, it is the conclusion of this Panel
that respondent has violated his fiduciary duty to
properly maintain the escrow fund. See DR9-102.
An attorney's personal use of trust fund monies is
a violation of that fiduciary duty. In re Wilson, 81
N.J. 451 [409 A.2d 1153] (1979); In re Power, 72
N.J. 452 [371 A.2d 58] (1977). Moreover, an
attorney's professional obligation in such matters
"reaches all persons who have reason to rely on
him even though not strictly clients. In re
Lambert, 79 N.J. 74, 77 [397 A.2d 1086] (1979)."
After considering the DEC's findings, the
DRB reaffirmed its prior recommendation, noting
that:
Whether the permission of his client to
improperly utilize escrow funds was obtained
prior or subsequent to the improper
disbursement of the trust funds is irrelevant.
Escrow funds were clearly misused. In re
Hollendonner, 102 N.J. 21 [504 A.2d 1174]
(1985). Coupled with respondent's other
derelictions as found in the Board's opinion, a
two-year suspension is warranted.
One member of the DRB continued to vote
for disbarment.
Upon its review of the DEC's report, the OAE
changed its prior recommendation for disbarment
and based upon the new facts adduced at the DEC
hearing, particularly the undisputed testimony of
Mr. Whiteman that he had consented to the use of
the escrow funds by respondent, concluded that
the DRB's recommended discipline of two years
suspension was appropriate.
Our dissenting colleagues contend that
respondent's testimony at the hearing was false,
relying primarily on respondent's and his
attorney's perhaps too contrite submissions,
namely, respondent's affidavit and brief, and the
fact that respondent had not previously asserted
that Mr. Whiteman had consented to his use of
the funds. In sum, the dissent relies on the record
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we deemed to be so incomplete and unclear on
the consensual issue as to require a rehearing by
the DEC. 3

should impose such a restriction only after careful
deliberation and only in circumstances which
clearly warrant it. [Id. at 197-98, 364 A.2d 777.]

It was at the rehearing that respondent and
Mr. Whiteman testified for the first time in this
proceeding. At the hearing both men's testimony
was subject to examination by the members of the
DEC and the Director of the OAE. Yet, the DEC
and the OAE both concluded, as stated in a letter
to the Court from the Director of the OAE:

Based on this record, we are unable to find by
clear and convincing evidence that respondent
knowingly misappropriated his client's funds.

As a result of the new facts adduced by me at that
hearing and as found by the hearing panel, it is
undisputed that Mr. Perez' client, William
Whiteman, consented to the use by respondent of
escrow funds to which Whiteman would be
entitled at an upcoming real estate closing.
An attorney may be found guilty of a
disciplinary offense only by clear and convincing
evidence. We have carefully reviewed the evidence
in this case. We recognize the conflict between
respondent's affidavit and his testimony. We are
unable to conclude based on this record that the
totality of circumstances demonstrates clearly and
convincingly that Mr. Whiteman consented to
respondent's use of escrow funds; more
importantly, however, neither can we conclude
that the record demonstrates clearly and
convincingly that Mr. Whiteman did not consent
to respondent's use of escrow funds.
We must be clearly convinced that there was,
in fact, an intentional invasion or [517 A.2d 128]
knowing misappropriation of clients' funds. As we
stated, in In re Sears, 71 N.J. 175, 364 A.2d 777
(1976),
[t]his high standard emphasizes the reluctance
which should characterize a decision to impose a
disciplinary
sanction
and
the
serious
consequences which attend such a decision. As a
practical matter, such a decision limits, if it does
not preclude, an attorney's opportunity to
practice his chosen profession. We

II
Nevertheless, we do find that respondent
misused the escrow funds he held for his client
Mr. Whiteman. In re Hollendonner, 102 N.J. 21,
504 A.2d 1174 (1985), was the first case in which
we addressed the near identity of escrow funds
and trust funds. We held that absent some
extraordinary provision in the escrow agreement,
the attorney who acts as a depositary of funds in
such transactions, "receives the deposit as the
agent or trustee for both parties." Id. at 28, 504
A.2d 1174. In that case, "the escrow contract was
silent regarding the escrow money, [therefore] it
was presumed that these funds were not to be
released to the seller until closing of title." Id. at
25, 504 A.2d 1174. Because escrow funds and
trust funds are so akin the one to the other in
Hollendonner, we held that henceforth an
attorney found to have knowingly misused escrow
funds would confront the disbarment rule of In re
Wilson, supra, 81 N.J. 451, 409 A.2d 1153 (1979).
In Hollendonner, we did not apply the rule
retroactively because of: (1) the absence of clear
and convincing evidence that Mr. Hollendonner
invaded the escrow funds with knowledge that the
use of those funds was improper, and (2) the fact
that the Hollendonner decision was the first one
in which we addressed the near identity of escrow
funds and trust funds. 102 N.J. at 29, 409 A.2d
1153.
In this case, the escrow provisions of the
contract of sale unmistakenly provided that the
funds were to be held in escrow by seller's
attorney until settlement of title. Respondent had
no authority to release these funds without the
consent of the purchasers' attorney, which he did
not obtain. Therefore, respondent clearly misused
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the escrow funds and in so doing violated DR 9102. If such conduct occurred after our 1985
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Hollendonner opinion, it surely would "confront
the disbarment rule of In re Wilson." In re
Hollendonner, supra, 102 N.J. at 28, 504 A.2d
1174.
Respondent's
misconduct,
however,
antedated our decision in Hollendonner. Since
Hollendonner was "the first occasion on which we
addressed the near identity of escrow funds and
trust funds," Id. at 29, 504 A.2d 1174, and since
the strict application of the Wilson rule to
respondent's misuse of escrow funds would result
in his disbarment, it would be unfair to apply
Hollendonner retroactively to respondent. This
conforms to our decision in In re Smock, 86 N.J.
426, 432 A.2d 34 (1981), where we held that
because of the severity and inflexibility of the
Wilson rule, it should not be applied retroactively.
4 As in Wilson a significant, although not [517
A.2d 129] paramount, element of Hollendonner is
its deterrent effect on the bar. Retroactive
application of the doctrine does not in any way
serve that deterrent purpose.
Respondent's other misconduct stems
primarily from his lack of books and records.
Respondent's recordkeeping was so bad as to be
virtually nonexistent. 5 While we sympathize with
the difficulties newly admitted attorneys face
when they enter practice as a sole practitioner,
they like all other attorneys have an obligation to
know and to follow applicable Court Rules
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regarding trust account procedures. See In re
Templeton, 99 N.J. 365, 372, 492 A.2d 1001
(1985), in which we found that the pressures on a
new attorney practicing as a sole practitioner
"cannot be permitted to diminish an attorney's
responsibility to his client."
We have carefully canvassed the record,
mindful of our obligation to make independent

findings of fact as judged by the requisite
standard of clear and convincing evidence, and
are in agreement with the findings of the DRB in
respect of the respondent's various ethical
infractions. Thus, we conclude based on our
independent review of the record that respondent
failed to (1) preserve the identification of his
clients' funds, DR 9-102(A), (2) maintain
completed records of the funds coming into his
possession and render appropriate accounts to his
clients, DR 9-102(B), (3) promptly pay to clients
funds in his possession, DR 9-102(B)(4), and (4)
comply with the recordkeeping provisions of Rule
1:21-6.
We are mindful that the purpose of discipline
is not to punish the offender but to protect the
public from the attorney who does not meet the
standards of responsibility of his profession. In re
Goldstaub, 90 N.J. 1, 5, 446 A.2d 1192 (1982); In
re Hughes, 90 N.J. 32, 36, 446 A.2d 1208 (1982);
In re Stout, 75 N.J. 321, 325, 382 A.2d 630 (1978).
Here, the record does not support a conclusion
that respondent's misconduct was based on
dishonesty, venality, or immorality. Respondent's
misconduct does not lead to a conclusion that his
"good character and fitness have been
permanently or irretrievably lost," In re
Templeton, 99 N.J. 365, 376-77, 492 A.2d 1001
(1985), so as to warrant disbarment.
For all of these reasons, we conclude that
respondent should be suspended from the
practice of law for two years.
We further direct respondent to reimburse
the Ethics Financial Committee for costs,
including but not limited to the cost of producing
transcripts.
So ordered.
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ORDER
It is ORDERED that JOHN PEREZ of
NEWARK, who was admitted to the bar of this
State in 1974, be suspended from the practice of

Perez, Matter of, 517 A.2d 123, 104 N.J. 316 (N.J. 1986)

law for a period of two years and until the further
order of this Court, effective November 21, 1986;
and it is further
ORDERED that JOHN PEREZ reimburse the
Ethics Financial Committee for appropriate
administrative costs; and it is further
ORDERED that JOHN PEREZ be restrained
and enjoined from practicing law during the
period of his suspension; and it is further
ORDERED that JOHN PEREZ comply with
Administrative Guideline Number 23 of the Office
of Attorney Ethics dealing with suspended,
disbarred or resigned attorneys.
CLIFFORD, Justice, dissenting.
Unlike the Court, I do not read the record in
this disciplinary proceeding as [517 A.2d 130]
disclosing nothing more than a mere unknowing
slip-up in an escrow account a la In re
Hollendonner, 102 N.J. 21, 504 A.2d 1174 (1985).
Rather, the evidence clearly and convincingly
demonstrates
respondent's
knowing
misappropriation of client funds, and hence the
only appropriate discipline is disbarment. In re
Wilson, 81 N.J. 451, 409 A.2d 1153 (1979).
I
Mr. Perez's troubles with the disciplinary
authorities began when, in August 1982, he was
selected for a compliance audit of his trust
account, pursuant to Rule 1:21-6(c). Field
visitations to respondent's office between August
31, 1982, and December 13, 1982, uncovered
irregularities in respondent's trust account,
ultimately summarized in the report of the
Disciplinary Review Board (DRB), as recited ante
at 124-125. Respondent's explanation of several of
these irregularities surely strains credulity,
particularly
the
Exxon-Cuozzo
matter
(respondent
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forgot about $4000 in cash of client funds that he
had secreted in a dresser drawer of his home, and
hence (1) after his house was burglarized failed to
report the money as stolen, and (2) wrote a trust
account check against those funds, it having
slipped his mind that he had not deposited them).
But my concern, as well as the majority's, is with
the Bucca-Bervan Liquors matter.
The chronology is important. The compliance
audit was conducted by Samuel I. Gerard, Esq., an
accountant with the Administrative office of the
Courts, Division of Ethics and Professional
Services (now the Office of Attorney Ethics).
During the course of the audit respondent
retained the services of an attorney. On March 17,
1982, Mr. Gerard submitted a voluminous
affidavit, supported by various documents
(cancelled checks, bank records, respondent's
records), in which he detailed the results of his
audit. On the basis of the Gerard affidavit the
Division of Ethics and Professional Services
applied on April 20, 1983, to the DRB, pursuant
to Rule 1:20-3(i) and Rule 1:20-4(b), for an Order
temporarily suspending respondent from the
practice of law.
In opposition to the motion to suspend,
which the DRB denied, Perez submitted an
affidavit date April 18, 1982. In it he claimed, in
effect, that he knew it was wrong to have invaded
the trust account for the purpose of loaning trust
monies to his friend Bucca, but that after the loan
had been made, he notified the client whose
money he had taken and secured his after-the-fact
approval. Respondent relied on that same
affidavit in his answer to the disciplinary
complaint filed by the Division of Ethics and
Professional Services following a District Ethics
Committee member's investigation. That affidavit
formed the basis for respondent's defense through
every phase of these ethics proceedings until the
remand hearing ordered by this Court--that is, the
only information submitted by respondent on the
Bucca-Bervan Liquors matter was contained in
that April 1983 affidavit.
Page 330
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Not until February 1986, at the remand
hearing before the District Ethics Committee,
ordered by this Court after oral argument before
us on an Order to Show Cause why respondent
should not be disbarred or otherwise disciplined,
did Perez come up with the version that he had
used the escrow funds with his client's full
consent. More than three years after the
compliance audit, three years after his elevenpage explanatory affidavit (three pages devoted to
Bucca-Bervan Liquors alone), two years after the
District Ethics Committee hearing, almost a year
after the DRB hearings, four months after
argument in this Court--then it is that Whiteman
and Perez testify that in fact they had had a
discussion before the Bucca-Bervan Liquors
closing of April 10, 1981, in the course of which
Whiteman authorized Perez's use of his trust
monies.
Because respondent's affidavit, made in April
1983, four months after completion of the audit of
his books and records, is critical to my view of the
matter, I set it out in [517 A.2d 131] its entirety as
it pertains to the Bucca-Perez Liquors matter.
In or about March of 1981, Joseph Bucca,
who was a close personal friend of mine, became
interested in acquiring certain real estate at
Merchant Street in Newark, as well as a liquor
license held by Bervan Liquors, Inc. The total
transaction was in the neighborhood of $30,000
and Bucca was unable to come up with the full
amount.
In or about April of that year, he approached
me to see whether I could loan him the balance
needed of about $3,500.
Shortly prior, I held a first purchase money
mortgage on certain real estate which I had sold
in Pennsylvania. The face amount of the mortgage
was $25,000 to be paid in 3 years at 9.5% per
annum. In March of 1981, the balance due on the
mortgage was approximately $22,000. I was
involved in an effort to borrow money for my own
personal purposes by using that mortgage as
security. I had received a tentative commitment of
$20,000 from Garden State Mortgage Company,

744 Broad Street, Newark, New Jersey. I closed
on the loan transaction on March 25, 1981.
However, I was unable to get more than $12,000
at that time. I understood from Garden State that
they were going to find another source and to
refinance the deal where I would receive the
additional $8,000. When Joseph Bucca came to
me to borrow the money in April, I fully expected
to complete the mortgage transaction and to get
the additional $8,000. I therefore agreed to loan
$3,500 to Bucca. Relying on my representation
that he would get the money, Bucca went ahead
with his transaction and on April 20, 1981 in
order to complete his deal, he requested from me
two checks, one in the amount of $2,963.24 to
Broad National Bank
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and the other for $536.76 to the New Jersey
Abstracting Co. I gave him the checks from my
trust account. I fully expected that on the same
day or that on the following day, I would cover the
checks with my personal funds to be obtained
through Garden State.
As soon as I loaned Bucca the money because
he was obviously desperate for the money, I found
out that the liquor license which had been owned
by Bervan had been sold on that date by I.R.S. for
federal taxes assessed against the corporation.
Therefore, when I requested immediate
repayment from Bucca of the monies when my
own mortgage transaction fell through, Bucca was
unable to pay me because he had to raise
additional monies to pay I.R.S. to redeem the
license.
I know that I should not have taken the funds
from the trust account but Mr. Bucca was
desperate and I had left him with no alternatives
at that moment because he had expected the
money from me. The monies in the trust account
were those of a corporation known as 814 Parker
Street, Inc. That corporation was owned by
William Whiteman, another close personal friend
of mine. On deposit in the account was $3,500
which had been placed there on April 8, 1981, so
that it was the Whiteman money which was
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utilized to complete the Bucca transaction. The
Whiteman real estate transaction was closed on
May 1, 1981. At the closing, I received a trust
check from the attorney representing the
purchaser and that check was made payable
directly to the 814 Parker Street, Inc. At that time,
on May 5, 1981, I wrote a letter to Mr. Whiteman,
who had not been present at the closing, and
enclosed in that letter all of the closing documents
including my trust check for the balance due to
him less my attorney fee.
Prior to mailing that, I talked to Mr.
Whiteman over the telephone and advised him of
the situation concerning the trust account and I
also advised him that I would tell him when the
check which I sent to him would be good. He
advised me that he understood and had no
problem with my handling of the transaction.
During the intervening period between the
time that the monies were given to [517 A.2d 132]
Mr. Bucca and the payment of the check to the
814 Parker Street, Inc., I made a series of deposits
to the trust account in an effort to bring it back to
the level where it was in balance.
I never quite achieved a true balance for
reasons which are lost to me now. During the
whole period of 1981 and 1982, up to the time of
the audit, there was a constant demand upon my
time, just to accomplish the business of the office
and to take care of personal problems which I had
at home. I just did not have the time to devote to
the bookkeeping.
The significance of several items in the
affidavit is readily apparent:
(1) The money that respondent loaned his
"close personal friend" Bucca came from trust
funds. It was not respondent's
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money--it had been held in trust since April 8,
1981, for William Whiteman, "another close
personal friend * * *."

(2) Perez gave Bucca two checks totalling
$3500 from his trust account on April 20, 1981,
"fully expect[ing] that on the same day or that on
the following day, [he] would cover the checks
with * * * personal funds to be obtained through
Garden State [Mortgage Company]."
(3) Because the Garden State funds did not
materialize, the Whiteman trust funds were left
short. Respondent therefore made "a series of
deposits to the trust account in an [unsuccessful]
effort to bring it back to the level where it was in
balance."
(4) On May 1, 1981, there occurred the closing
of the real estate transaction for which the
Whiteman $3500 had been held in trust
(Whiteman's corporation was the seller, the
$3500 was the buyer's deposit). The balance of
the purchase money was paid at the closing by
check payable directly to Whiteman's corporation.
Whiteman did not attend the closing. On May 5,
1981, Perez wrote Whiteman a letter enclosing the
necessary documents and his trust check for the
balance due him less his attorney fee.
However, the trust account was still short in
respect of the $3500 that respondent had loaned
Bucca. Therefore, before mailing the May Fifth
letter, Perez "talked to Mr. Whiteman over the
telephone and advised him of the situation
concerning the trust account and * * * also
advised him that [Perez] would tell him when the
check which [he] sent him would be good." It was
in that conversation, obviously around May 5,
1981, the date of the letter, that Whiteman told
Perez that "he understood and had no problem
with [respondent's] handling of the transaction."
(As we learn from testimony at the remand
hearing,
Whiteman
did
not
negotiate
respondent's trust account check until June 29,
1981.) The affidavit is susceptible of only one
meaning about when it was that Perez first
obtained Whiteman's acquiescence in his use-actually, misuse--of the
Page 333
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trust funds: on or about May 5, 1981, before
posting the letter to Whiteman, but about two
weeks after the funds had been taken,
(5) And, finally, that Perez recognized his
invasion of the Whiteman trust funds for what it
was--knowing misappropriation--is put beyond
any doubt by this telling sentence from his
affidavit:
I know that I should not have taken the funds
from the trust account but Mr. Bucca was
desperate and I had left him with no alternative at
that moment because he had expected the money
from me. (Emphasis added.)

purpose of acquiring a liquor store. In April, the
friend, Bucca, approached respondent, requesting
a loan of the balance. The respondent, expecting
monies from other personal sources, agreed to
make the loan. Relying upon the promise, Bucca
went ahead with the transaction and shortly
thereafter, requested respondent to make the
advance as promised. Respondent gave him
$3,500 from his trust account, fully expecting
that on the same day, he would cover the checks
upon completion of a personal business
transaction. The money in the trust account,
which was used for the loan to
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The point is obvious: if Whiteman had
authorized in advance Perez's use of his money,
Perez would have no reason to "know that [he]
should not have taken the funds from the trust
account." And if Whiteman had in fact given
permission in advance, surely that critical event
would have surfaced, if not in the affidavit, then
somewhere in the course of the District Ethics
Committee member's investigation or the District
Ethics Committee hearing or the DRB hearing or
the brief filed in this Court or the argument before
this Court.

Bucca, was for the account of William Whiteman,
another close personal friend of the respondent.
The monies had been placed in the trust account
in connection with a real estate transaction and
upon completion of the transaction, respondent
advised Whiteman of the fact that he had loaned
the money to another client and Whiteman
agreed to wait for payment. The money was
subsequently paid to Whiteman, to his
satisfaction. There was never any intention on the
part of respondent to convert any of that money
to his own personal benefit.

[517 A.2d 133] Respondent's brief filed in this
Court on October 7, 1985, puts the matter to rest:
it readily acknowledges that permission to use
Whiteman's money was obtained after the money
had been taken out of the trust account, as indeed
the DRB expressly found. See ante at 125.

[Respondent's brief at 6 (emphasis added).]

[T]he audit revealed that Perez had apparently
misused monies from the trust account held in
the name of one Whiteman, so he could honor his
commitment to loan the money to another friend,
a Mr. Bucca. After the fact, Perez obtained
permission from Whiteman to make that loan.
[Respondent's brief at 3 (emphasis added).]
And:
In March of 1981, a close, personal friend of
respondent's entered into a transaction for the

(The last--absence of intention to convert
funds for personal benefit--is, as we all well know,
entirely
immaterial
on
the
issue
of
misappropriation. See In re Wilson, supra, 81 N.J.
at 455 n. 1, 409 A.2d 1153.)
I consider the business developed at the
remand hearing, about how, before the loan to
Bucca, Whiteman authorized the use of his money
held in trust, to be nothing less than a belatedly
contrived utter fabrication. I do not buy it, any
more than I understand how, in the face of all the
foregoing, my colleagues in the majority can be
left suspended in that fastidious phrenic state
reserved exclusively for judges (and maybe some
medieval clerics), namely, an exquisite equipoise:
the Court cannot conclude that Whiteman did
consent to respondent's use of his escrowed
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money, but on the other hand it cannot conclude
that Whiteman did not consent. See ante at 127.
Mercifully, this mild--and, I am confident,
short-lived--epidemic of terminal ambivalence
has passed me by. Having been spared, I have no
hesitancy in recording my conclusion: the record,
including
the
documentary
exhibits,
demonstrates clearly and convincingly (if need be,
beyond a reasonable doubt) that respondent
knowingly misappropriated trust funds.
II
Contrary to my view of the matter, the
majority decides that respondent's "most
egregious infraction" was his "misuse" of the
"escrow funds" he held for the buyer and seller in
the Whiteman real-estate transaction; and that
because we had not,
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until In re Hollendonner, supra, 102 N.J. 21, 504
A.2d 1174, spelled out for the uninitiate the "near
identity" of escrow funds and trust funds, it would
be "unfair" to apply Hollendonner retroactively to
respondent. Ante at 128. That represents a
misreading of Hollendonner, and hence produces
a misapplication of that decision.
Anton Hollendonner held in his escrow
account money deposited by the buyer of [517
A.2d 134] real property, pending completion of
the agreement with the seller, whom
Hollendonner represented. 102 N.J. at 22, 504
A.2d 1174. Unlike the contract in Perez, which
provided specifically that respondent was to hold
the $3500 deposit "until settlement of title," the
escrow agreement in Hollendonner was silent
regarding the escrow money. Id. at 25, 504 A.2d
1174. Before taking the escrow funds
Hollendonner discussed with his client his need
for money; the client authorized the withdrawal of
the deposit money as Hollendonner's fee. Id. at
26, 504 A.2d 1174. Thus, unlike Perez,
Hollendonner thought he was simply taking his
own money--an advance on his fee. The vice of
the arrangement was that Hollendonner (a) did

not explain to his client the obligations of an
escrowee, (b) did not obtain the authorization of
the buyer to his use of the escrow funds, and (c) in
any event did not first move the funds to his
business account before using them. But it was
primarily because of "the absence of clear and
convincing evidence that Respondent invaded the
escrow funds with knowledge that the use of those
funds was improper," id. at 29, 504 A.2d 1174,
that we took an indulgent view of Hollendonner's
conduct and imposed a one-year suspension. The
contrast with Perez's state of mind could hardly
be more stark:
I know that I should not have taken the funds
from the trust account * * *.
[Respondent's affidavit at 7.]
Moreover, Hollendonner was aimed at those
few lawyers who, like Anton Hollendonner but
manifestly unlike John Perez, had somehow not
wakened to the fact that escrow funds are trust
funds. Because Hollendonner was the first time
we had occasion to say that, and because we were
satisfied that Hollendonner--again, unlike Perez-did not know that, we did not
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apply to Hollendonner the Wilson rule of
disbarment. 102 N.J. at 28-29, 504 A.2d 1174.
Hollendonner's
misappropriation
was
unknowing. Perez's was with full knowledge of the
wrong.
III
I would not want this opinion to be read as
any moral judgment of Perez's conduct. We are
not in the business of moralizing. And besides, I
admire people who stand by their friends. But
lawyers are not free to take clients' money to help
their friends.
We did not arrive easily at the conclusion--at
least I did not--adopted by a unanimous Court in
Wilson that
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[a]n attorney, beset by financial problems, may
steal to save his family, his children, his wife or
his home. After the fact he may conduct so
exemplary a life as to prove beyond doubt that he
is as well equipped to serve the public as any
judge sitting in any court. To disbar despite the
circumstances that led to the misappropriation,
and despite the possibility that such reformation
may occur is so terribly harsh as to require the
most compelling reasons to justify it. As far as we
are concerned, the only reason that disbarment
might be necessary is that any other result risks
something even more important, the continued
confidence of the public in the integrity of the bar
and the judiciary.
[81 N.J. at 460, 409 A.2d 1153 (footnotes
omitted).]
We have only recently restated our resolve to
stand behind the Wilson principle, pointing out
that since Wilson, disbarment for knowing
misappropriation has been "invariable." In re
Noonan, 102 N.J. 157, 160, 506 A.2d 722 (1986);
see In re Lennan, 102 N.J. 518, 525, 509 A.2d 179
(1986). There is nothing about this "knowing
misappropriation" case that should shake that
resolve.
I would disbar.
POLLOCK, J., joins in this opinion.
For suspension--Chief Justice WILENTZ and
Justices HANDLER, O'HERN, GARIBALDI and
STEIN--5.
For disbarment--Justices CLIFFORD and
POLLOCK--2.
--------------1 We refer to the Disciplinary Rules that governed
the conduct of attorneys at the time of these
occurrences. Effective September 10, 1984, the
Rules of Professional Conduct of the American
Bar Association, as modified by the Court, govern
that conduct. Rule 1:15. Those Rules contain

provisions equivalent to the Disciplinary Rules
involved here.
2 In re Wilson, 81 N.J. 451, 409 A.2d 1153 (1979).
3 Moreover, the dissent's conclusion that
respondent's testimony at the rehearing was false
leads inevitably to the conclusion that Mr.
Whiteman, a police officer, likewise testified
falsely under oath. Admittedly Mr. Whiteman is a
close friend of respondent; nevertheless, while
disbarment is a severe sanction, it is not a prison
term and for more than the past year respondent
has been in business and presumably has
adequately supported himself and his family. We
do not accept the dissent's easy assumption that
under the circumstances present in this
disciplinary proceeding Mr. Whiteman, a police
officer, lied to the DEC.
4 In In re Verdiramo, 96 N.J. 183, 186, 475 A.2d
45 (1984), we noted that previously there had not
been a uniform approach to discipline in cases
that involve criminal acts of dishonesty that
directly undermine the administration of justice.
Therefore, although such misconduct "involving
the commission of crimes that poison the well of
justice is deserving of severe sanctions and would
ordinarily require disbarment," we did not disbar
Mr. Verdiramo. Ibid. Likewise, in In re Kushner,
101 N.J. 397, 502 A.2d 32 (1985), we did not
disbar Mr. Kushner for his misconduct, which,
though similar to that of Mr. Verdiramo,
antedated our decision in Verdiramo.
5 Although we are troubled by respondent's
handling of $4,000 cash in the Exxon/Cuozzo
matter, nevertheless, this concern standing alone,
supported by the undisputed evidence that there
was a robbery of respondent's home while he was
at his father-in-law's funeral, is not sufficient to
establish by clear and convincing evidence that
respondent misappropriated his clients' trust
funds.
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PER CURIAM.
In this disciplinary proceeding, arising out of
a presentment filed by the District XII Ethics
Committee, respondent is charged with invading
trust account funds by withdrawing anticipated
legal fees in advance of real-estate closings. The
Disciplinary Review Board (DRB or Board)
concluded that respondent had engaged in
unethical
conduct,
but
that
knowing
misappropriation had not been established by
clear and convincing evidence. The Board
therefore recommended that respondent
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be publicly reprimanded. Because we conclude
that respondent's conduct clearly constituted
knowing misappropriation under In re Wilson, 81
N.J. 451, 409 A.2d 1153 (1979), we decline to
adopt the DRB's recommendation, and instead
order that respondent be disbarred.
I
The charges filed against respondent were the
result of a random compliance audit conducted by
the Office of Attorney Ethics pursuant to Rule
1:21-6(c). The audit took place in November and
December, 1983, and covered the two-year period
ending on October 31st of the same year. The
audit findings were summarized in the Board's
Decision and Recommendation:

The audit disclosed that respondent
continually issued checks to his own order for fees
in pending real estate matters. He would replace
the "advance" when the funds were received for
the real estate closing [audit report at 3].
In one case, a real estate closing occurred on
September 19, 1983. Funds totalling $70,722.33
were deposited into respondent's trust account on
September 20, 1983. In another case, a real estate
closing took place on October 28, 1983. The funds
totalling $150,686.27 were deposited into his
trust account on October 31, 1983. However,
respondent had issued a check to his order for
$910 on June 16, 1983 which represented his fee
of $455 for each of these two closings. The audit
report revealed other instances where respondent
similarly took advance fees. A summary of these
instances follows:
Fees Taken In Advance of Closings
--------------------------------------------Days in
Advance 1-30 30-60 60-90 90-120 120
------ ----- ----- ------ ---Number of
Instances
6 9 3
2 2
--------Total
Withdrawn $2,600 3,935 1,110 910 910
--------* * * * * *
Respondent maintained his own lists of fees
taken in advance. This list contained the names of
clients and the amounts he anticipated earning
from
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these clients in pending real estate closings. As a
closing occurred and the fee was earned,
respondent would delete the client's name and
fee. When an anticipated closing fell through,
respondent would replace the fee he had earlier
advanced to himself.
***
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***
When respondent received notice of the
audit, he contacted his accountant who advised
him that if his trust account was short he should
immediately replace the funds. Respondent
borrowed $11,125 from accounts in the names of
his two teenage sons and deposited the money
into his trust account to cover the withdrawn fees.
Respondent made this deposit about five days
before the originally scheduled audit date of
October 4, 1983.
The auditor was not able to determine which
clients' monies respondent had taken because of
the size of respondent's real estate practice.
Money continually flowed in and out of the trust
account. Respondent, at the ethics hearing,
maintained that he never failed to make the
proper disbursements at the closings and that no
one ever lost money as a result of his practice. He
discontinued this [524 A.2d 400] practice in
September 1983 when he received notice of the
audit.
At the Ethics Committee hearing, respondent
explained that his withdrawal of advance fees
from the trust account was necessitated by the
"gigantic cash flow burden" he experienced
beginning in the early 1980's. Such pressures
were the result of a precipitous decline in his realestate practice. At the same time, an additional
strain on respondent's finances was created by his
wife's having to undergo treatment for cancer,
and by his son's need for extensive psychiatric
counseling. According to respondent, only a small
portion of these expenses was covered by
insurance.
Respondent was also questioned at the
hearing as to whether he knew, at the time the
advance-fee scheme was implemented, that his
conduct constituted an ethical violation.
Respondent stated:
I was aware that what I was doing was wrong,
and I was also aware that no one was being hurt
by what I was doing. And what I was doing,
especially by keeping lists like this, was making

sure that nobody would get hurt by what I was
doing.
***
***
My perspective on the taking of the money
was it was wrong, it was a violation of the rules.
But I was so certain that no one could possibly be
hurt by it that I didn't feel that I was stealing,
certainly not stealing.
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In a presentment filed on June 28, 1985, the
Ethics Committee concluded that respondent had
failed to comply with the record-keeping
provisions of Rule 1:21-6; that several checks he
had drawn on business accounts were dishonored
for insufficient funds; that he had made false
entries in his trust account records, contrary to
DR 9-102; and that he had misappropriated
clients' funds, also a violation of DR 9-102.
Specifically, the presentment stated that
"[r]espondent's conduct was clearly unethical in
that he did deliberately and repeatedly take funds
from his trust account equal to anticipated fees."
The panel therefore recommended that
respondent be publicly disciplined, but directed
the attention of the DRB to several mitigating
factors it found to be present in the case.
The DRB adopted these conclusions in its
decision. Acknowledging that "[a] knowing act is
required before any taking of funds warrants * * *
disbarment[,]" the Board observed:
Respondent believed that the funds taken by
him were fees that he would invariably receive
from real estate transactions. The modest
amounts taken were exactly those that he
anticipated. Although his business account had
frequent overdrafts, there is absolutely no
indication in this record that respondent ever
used trust funds to cover them.
***
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***
Respondent while acknowledging that his
premature withdrawal of fees was improper, did
not perceive it as misappropriation of clients'
funds. He advanced to himself only such monies
to which he had a colorable interest.
The Board concluded that the record did not
support a finding that knowing misappropriation
had occurred in this case. The Board, in
recommending a public reprimand, also noted the
existence
of
several
mitigating
factors:
respondent's discontinuance of the practice at
issue; his cooperation with the Office of Attorney
Ethics; the acknowledgment of his wrongdoing;
and the fact that no clients were actually injured
by respondent's conduct.
A single member of the Board dissented from
its recommendation, noting that
[r]espondent withdrew funds from his trust
account to pay himself for services rendered and
to be rendered to a particular client without
necessarily having
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funds belonging to that particular client in his
trust account. In short, he was using funds
belonging to client A to pay fees owed and to be
owing by client B. Under In re Wilson, 81 N.J. 451
[409 A.2d 1153] (1979), this "borrowing" of client
funds constitutes a misappropriation and
warrants disbarment.
II
In recommending public discipline, the DRB
recognized that In re Wilson, supra, [524 A.2d
401] which requires the disbarment of an attorney
who knowingly misappropriates his clients' funds,
controls the outcome of this case. However, the
Board emphasized a perceived distinction
between respondent's conduct, which it
characterized as the "premature withdrawal of * *
* monies to which he had a colorable interest[,]"
and the knowing misappropriation described in
Wilson, supra. Apparently, the Board was

persuaded by respondent's contention that while
he was aware that he was violating a Disciplinary
Rule, he "didn't feel that [he] was stealing * * *."
The distinction drawn by the DRB cannot be
sustained under the Wilson rule. As we stated in
In re Noonan, 102 N.J. 157, 160, 506 A.2d 722
(1986), knowing misappropriation under Wilson
"consists simply of a lawyer taking a client's
money entrusted to him, knowing that it is the
client's money and knowing that the client has not
authorized the taking." We have consistently
maintained that a lawyer's subjective intent,
whether it be to "borrow" or to steal, is irrelevant
to the determination of the appropriate discipline
in a misappropriation case. Ibid.; In re Lennan,
102 N.J. 518, 523, 509 A.2d 179 (1986); In re
Wilson, supra, 81 N.J. at 455 n. 1, 409 A.2d 1153.
In Wilson, supra, we articulated the reason for
this strict approach:
Lawyers who "borrow" may, it is true, be less
culpable than those who had no intent to repay,
but the difference is negligible in this connection.
Banks do not rehire tellers who "borrow"
depositors' funds. Our professional standards, if
anything, should be higher. Lawyers are more
than fiduciaries: they are representatives of a
profession and officers of this Court. [81 N.J. at
458, 409 A.2d 1153.]
It is clear that respondent's conduct
constituted
knowing
misappropriation
as
contemplated by Wilson. Through the use of the
advance-fee mechanism, he took funds from his
trust account before he had any legal right to
those monies. These
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"fees" were taken by respondent before he
received any deposits in connection with the
relevant real-estate closings. Thus, he was
effectively borrowing monies from one group of
clients in order to compensate himself, in
advance, for matters being handled for other
clients. Respondent made these withdrawals with
full recognition that his actions had not been
authorized by his clients, and that he was
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therefore violating the rules governing attorney
conduct.
Respondent's
unauthorized
misappropriation of clients' trust funds for his
personal needs cannot be distinguished from the
conduct condemned in Wilson, supra. See also In
re Lennan, supra, 102 N.J. at 521, 509 A.2d 179
(respondent disbarred where audit disclosed "a
pattern of taking trust funds held as deposits on
real estate closings and replacing them before the
closing occurred").
The DRB also based its decision on the
existence of several mitigating factors. Our review
of the record, in light of the plain language of
Wilson and our subsequent decisions, compels
the conclusion that these factors should be given
little weight. The Board noted the fact that no
client was injured by respondent's conduct, and
that he replaced the funds he had
misappropriated. However, we have emphasized
in the past that the absence of client losses is
irrelevant in a misappropriation case. See, e.g., In
re Lennan, supra, 102 N.J. at 524, 509 A.2d 179
("the fact that no client suffered a loss was
fortuitous and therefore irrelevant"); In re Gavel,
22 N.J. 248, 265, 125 A.2d 696 (1965) (finding
"little merit in the plea by respondent that no one
suffered as a result of his wrongful acts"). The
Board also pointed to respondent's having been a
member of the Bar since 1968, and the evidence
of his good character adduced at the ethics
hearing. However, as we made clear in Wilson,
supra, the prior outstanding record of an attorney
cannot
diminish
the
seriousness
of
misappropriation of client funds:
This offense against common honesty should be
clear even to the youngest; and to distinguished
practitioners, its grievousness should be even
clearer. [81 N.J. at 460, 409 A.2d 1153.]
The DRB also observed that respondent, in
the three years since the audit occurred, had
discontinued the practice of taking advance[524
A.2d 402]
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fees, and that recurrence of this practice would be
extremely unlikely. Here again, our holding in
Wilson, supra, makes consideration of this factor
improper. Id. at 460 n. 4, 409 A.2d 1153; see In re
Hein, 104 N.J. 297, 304, 516 A.2d 1105 (1986).
Finally, the Board took note of respondent's
cooperation with the investigation, and his
acknowledgment of his guilt. While we
acknowledge respondent's candor in admitting
his wrongful conduct, we cannot accord it any
significance as a mitigating factor. See In re
Fleischer, 102 N.J. 440, 448, 508 A.2d 1115
(1986); In re Wilson, supra, 81 N.J. at 459, 409
A.2d 1153.
In concluding that respondent's mishandling
of his clients' trust funds requires that he be
disbarred, we again confront the harsh results of
the Wilson rule. We note the very real hardship
that beset respondent's family and apparently led
to his wrongful conduct. It is especially tragic that
these unfortunate circumstances contributed to
conduct requiring the disbarment of an attorney
who, for the better part of his career, has
conducted himself in an exemplary fashion.
Yet, we are also mindful that our primary
purpose here is not to punish attorneys, but to
protect the public. See In re Hein, supra, 104 N.J.
at 302, 516 A.2d 1105. This purpose is so vital to
the proper functioning of our profession that we
have consistently declined to create exceptions to
the Wilson rule, even where the misappropriation
was the product of severe personal and financial
hardship. See In re Lennan, supra, 102 N.J. at
524, 509 A.2d 179. In our view, the overriding
need "to preserve the confidence of the public in
the integrity and trustworthiness of lawyers[,]" In
re Wilson, supra, 81 N.J. at 456, 409 A.2d 1153,
requires that we continue to apply the strictest
discipline in misappropriation cases. Anything
less would undermine the effectiveness of the
Wilson rule and erode public confidence in the
integrity of the legal profession.
Finally,
while
we
understand
that
respondent's conduct was in large part the result
of financial pressures caused by serious illness

Warhaftig, Matter of, 524 A.2d 398, 106 N.J. 529 (N.J. 1987)

within his family, it appears that respondent had
other
Page 536
sources of funds available to him. By his own
admission, as soon as he was informed of the
audit, respondent restored the deficit in his trust
account with $11,125 borrowed from bank
accounts in his sons' names. Respondent should
have considered the availability of other sources
of funds when his financial difficulty first arose.
Instead, he misappropriated monies belonging to
his clients, despite his knowledge that this
practice constituted a violation of the rules
governing attorney conduct.
In view of our conclusion that respondent
knowingly misappropriated client funds, we order
that he be disbarred. Respondent shall reimburse
the Ethics Financial Committee for appropriate
administrative costs.
For disbarment --Chief Justice WILENTZ
and Justices CLIFFORD, HANDLER, POLLOCK,
O'HERN, GARIBALDI and STEIN--7.
Opposed--None.
ORDER
It is ORDERED that ARNOLD M.
WARHAFTIG of UNION, who was admitted to
the bar of this State in 1968, be disbarred and that
his name be stricken from the roll of attorneys of
this State, effective immediately; and it is further
ORDERED that ARNOLD M. WARHAFTIG
be and hereby is permanently restrained and
enjoined from practicing law; and it is further
ORDERED that respondent comply with
Administrative Guideline No. 23 of the Office of
Attorney Ethics dealing with disbarred attorneys;
and it is further
ORDERED that respondent reimburse the
Ethics Financial Committee for appropriate
administrative costs.
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PER CURIAM.
This is an attorney-disciplinary case in which
the Disciplinary Review Board (DRB or Board)
found that respondent, Norman J. Chidiac, had
engaged in unethical conduct warranting public
discipline. The ethics violations consisted of a
breach of the standards of the Rules of
Professional Conduct 1.4 and 1.15.
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The discipline recommended was a suspension
from the practice of law for three years.
I.
The
charges
relate
to
respondent's
representation of Cathedral Housing Corporation
(Cathedral Housing), a charitable organization
affiliated with the Diocese of Paterson. Cathedral
Housing was incorporated in 1973 for the purpose
of rehabilitating houses for low-income families.
An initial trustee and director of the corporation,
Father W., a Catholic Priest, actively engaged in
all of the activities of the corporation on a daily
basis for seven years. He personally bought,
renovated, sold, and rented houses for Cathedral
Housing.
Respondent began to represent Cathedral
Housing in 1974. Between 1974 and 1980,

respondent participated in several real-estate
closings for Cathedral Housing. During that time,
respondent also represented Cathedral Housing
in several other matters, including a contractor's
claim, a workers' compensation claim, the
drafting of a state grant application, tenant
evictions, preparation of rental leases, and
preparation of a sub-division application. In
addition, respondent conferred with Father W. on
a regular basis.
During that time, respondent never received
compensation for his legal services. He testified
that because it was not generating sufficient
income, Cathedral Housing could not afford his
legal fees, but that he decided he wanted to
continue to help Cathedral Housing. He therefore
worked without reimbursement. That was
consistent with evidence demonstrating that
respondent did an enormous amount of pro-bono
legal work for indigents.
In January 1980, when Father W. left
Cathedral Housing for another position, he asked
respondent to manage Cathedral Housing's
properties. Father W. testified that he had
instructed respondent to collect rents, pay taxes,
arrange for repairs and, if possible, sell those
properties. He also indicated to
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respondent that "the Diocese doesn't seem to be
interested in this thing at all," and that he should
"[t]ry to manage the properties and manage them
as you would your own." Father W. testified that
respondent was to take whatever legal fees were
appropriate, including fees for earlier legal
services, and turn any surplus funds over to the
Diocese.
Respondent's
testimony
differed
somewhat in that he recalled Father W. asking
him to manage the properties only until Father
W. came back to resume the work, which, it was
anticipated, would be after several years.
Respondent also understood that he was to keep
all surplus funds after managing and selling
Cathedral properties for his past legal fees and
present management fees.
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Respondent kept no records on either income
received or expenses paid on behalf of Cathedral
Housing. During that time respondent personally
owned five buildings consisting of a total of thirty
rental units. Respondent apparently managed
Cathedral Housing property as though he were
managing his own properties. He deposited all
rent and mortgage payments into one checking
account for both his own properties[575 A.2d
1357] and the Cathedral Housing property, and he
paid all expenses from the same checking
account. The only records he maintained were
checks, deposit slips, and bank statements, with
no records of expenses or income for any of the
rental units. During that period, respondent did
not pay the taxes on either his own property or
the property owned by Cathedral Housing.
No specific Cathedral Housing deposits could
be identified in respondent's attorney trust
account. It is clear that respondent did not
deposit Cathedral Housing funds into his attorney
trust account. Although respondent prepared the
legal documents necessary for several tenant
evictions and for a real estate closing on behalf of
Cathedral Housing, he claimed that no moneys
were placed in his attorney trust account "because
I wasn't working as an attorney. In my mind I was
working as a property manager. Never even
occurred to me they should be deposited in any
attorney trust account." Because respondent kept
no rent records that would indicate which units
were
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producing income and which units were not, it
was impossible to reconstruct the income and
expenses generated by Cathedral Housing
between 1980 and 1986. It was also impossible to
determine the amount of income generated by
Cathedral Housing properties during this period
or to assess accurately the net funds generated
from 1980 to 1986 after housing expenses, even
without considering respondent's legal fees.
Respondent testified that he had no idea what his
exact Cathedral Housing legal fees from 1974 to
1980 should have been. Similarly, he did not

know what surplus, if any, he had taken from
Cathedral Housing between 1980 and 1986.
In 1985, the Diocese of Paterson
communicated with respondent for the first time
for an accounting. In May 1985, respondent gave
the Diocese an estimated accounting for January
1, 1985, through March 31, 1986. Based on that
incomplete estimate, the Diocese concluded that
respondent owed it money. In February 1987,
respondent settled with the Diocese by
purchasing one of the Cathedral Housing
properties for an amount greater than the
property's estimated value and agreeing to pay
the property's back taxes. Thus, respondent
effectively
reimbursed
the
Diocese
for
approximately $50,000. That settlement with the
Diocese did not include any offset for
respondent's fees for the period of 1974 through
1986. According to respondent, he settled because
I figured it was the intelligent thing to do at this
point since I really didn't feel that I owed any
money and I just figured it was the thing to do
because they were asserting a claim. I didn't want
to have any additional problems. I had enough on
my hands and mind at the time; couldn't cope
with anymore.
II.
Following a hearing in which the foregoing
evidence was adduced, the District Ethics
Committee found that respondent had violated
Rule of Professional Conduct 1.4 (RPC ) [DR 9102(B)(2) ] by not keeping his client reasonably
informed. It further found that respondent had
violated RPC 8.4 [DR 1-102(A)(4) ] by engaging in
conduct involving dishonesty, fraud,
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deceit, or misrepresentation by retaining all the
net proceeds for his own benefit without having
told his client. Finally, the Committee found that
respondent had violated RPC 1.15 [DR 9-102] by
commingling his own personal funds with those
of his client, by not accounting to his client for the
funds received, and by not obtaining the consent
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of his client for the disbursement of those funds
to himself. On a de novo review of the full record,
the DRB determined that two of the conclusions
of the Committee in finding respondent guilty of
unethical conduct were supported by clear and
convincing evidence: respondent had not
communicated adequately with his client in
violation of RPC 1.4; and he had failed to safekeep
property in violation of RPC 1.15. The Board
concluded, however, [575 A.2d 1358] that the
record did not support a finding of intentional
deception or dishonesty by respondent in
violation of RPC 8.4.
We have independently reviewed the record
and find by clear and convincing evidence that the
recommended findings of the Board have been
established. In support of its determination the
Board observed
that respondent became Cathedral Housing's
attorney in 1974 and continued in that role until
1986. In 1980, when respondent added managing
the properties to his responsibilities, he did not
have the right to lessen his accountability to his
client. While it is true that Father W. knew
respondent himself owned other property and
allegedly had management skills, that does not
obviate the fact that Father W.'s trust in
respondent primarily rested in his previous
experience with respondent as Cathedral
Housing's attorney. This high regard for
respondent as Cathedral Housing's attorney for
many years is the reason why Father W. entrusted
respondent with the care of the remaining
properties.
The Board also concluded that as an attorney,
respondent should have known that his
professional responsibilities are not met simply
by following a client's instructions that do not
account for the unforeseeable or unexpected
(citing In re Wallace, 104 N.J. 589, 593, 518 A.2d
740 (1986)). Thus, regardless of Father W.'s
expectations and standards, respondent was
bound by the professional ethics standards and,
in accordance with RPC 1.15 and Rule 1:21-6,
"part of [his] responsibility to the legal system is
the maintenance and supervision of accounting
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records" (citing In re Orlando, 104 N.J. 344, 350,
517 A.2d 139 (1986)).
The DRB stressed that ethics standards exist
to prevent not only the loss of funds caused by
intentional misappropriation but also to prevent
the losses caused by negligent or nonexistent
bookkeeping. Respondent, it found, had failed to
keep required records and could not therefore
inform his client even whether there was a
surplus or a deficit in its account. The Board also
stated:
[T]he Rules of Professional Conduct may apply
even where the attorney is not directly involved in
the practice of law. It is well settled that an
attorney is "... obligated to adhere to the high
standard of conduct required of a member of the
bar even though his activities did not involve the
practice of law." In re Franklin, 71 N.J. 425, 429
[365 A.2d 1361] (1976). If an attorney wishes to be
a businessman as well as perform the precise
functions of a lawyer, he must act in the
transaction with the high standards of his
profession. In re Genser, 15 N.J. 600, 606 [105
A.2d 829] (1959) [ (1954) ]. See also In re
Suchanoff, 93 N.J. 226 [460 A.2d 642] (1983)....
[E]ven assuming he was acting only as a property
manager from 1980 on, he would still be held to
the high standards expected of an attorney
whenever client funds are involved.
The Board, as noted, rejected the
Committee's
finding
of
knowing
misappropriation. We agree with that conclusion.
Moreover, the underlying facts that support that
result are germane in determining the
appropriate discipline. The Board reasoned as
follows:
While this record clearly evidences flagrant
record keeping violations, a finding of knowing
misappropriation cannot be sustained by clear
and convincing evidence. Misappropriation is
"any unauthorized use by the lawyer of client's
finds entrusted to him, including not only
stealing, but also unauthorized temporary use for
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the lawyer's own purpose, whether or not he
derived any personal gain or benefit therefrom."
In re Wilson, 81 N.J. 451, 455 n. 1 [409 A.2d 1153]
(1979). The misappropriation that will trigger
automatic disbarment "consists simply of a lawyer
taking a client's money entrusted to him, knowing
that client has not authorized the taking." In re
Noonan, 102 N.J. 157, 159 [506 A.2d 722] (1986).
[575 A.2d 1359] Testimony was elicited
concerning the circumstances surrounding
respondent's handling of Cathedral Housing
Corporation. Before respondent attended law
school, he was employed as a social worker from
1961 to 1966. When respondent opened his law
office he continued to work for this same
population: his clients consisted of many
disadvantaged individuals, half of whom he
estimated he represented free of charge. The
letter from the Executive Director of the Passaic
County Legal Aid Society stated the following:
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The entourage of people to his [respondent's]
office, including many repeat clients, compels me
to wonder at times as to whether or not there
were actually two Legal Aid offices in our
building.
What I am saying is that Norman Chidiac is a
special kind of individual who cares for and takes
care of many people who would not easily obtain
legal services in the City of Paterson. My
experiences with him compel me to conclude that
he is honest, trustworthy and without any kind of
larcenous intent as to anyone.
Testimony by attorneys and clients indicates
respondent provided a large volume of pro-bono
legal services. Respondent's psychiatrist, who
testified after seeing respondent eight times,
found respondent combined his earlier training as
a social worker with his legal training, sometimes
to a disadvantage. Respondent would neglect his
professional responsibility to maintain proper
documentation in order to respond quickly to his
needy clients. The psychiatrist did not find any
psychological deficiencies on respondent's part:

he was sure that respondent could learn to
manage his practice more efficiently.
Further, during the period of 1981 through
1986, respondent experienced marital difficulties.
In 1981, respondent's older sister came to live
with his family for four years, while her own home
was being renovated. This additional household
member did not get along with respondent's wife.
The resulting conflict between respondent and his
wife contributed to their separation in 1984,
followed by divorce in 1988.
Influenced in large measure by those facts,
the Board was
convinced respondent had a good faith belief that
his taking of funds was authorized by his client.
Father W.'s testimony that he told respondent to
take his fees, as well as respondent's
philanthropic approach to law in general, provide
evidence in support of respondent's belief that his
taking of funds was authorized. Furthermore,
there was no evidence that respondent designed a
system to prevent himself from knowing whether
he was using client funds. In re Fleisher [Fleischer
], 102 N.J. 440 [508 A.2d 1115] (1986). This
conclusion is supported by the fact that
respondent was facing foreclosure on his own
property for failure to pay property taxes, and his
recordkeeping for his own investments was as
poor as that for his client.
III.
We concur in the findings and recommended
determination of the Board. We note that
respondent was admitted to the New Jersey bar in
1970 and engaged in the practice of law in
Paterson, New Jersey until December 14, 1987.
On that date, based on a breach of ethics, he was
suspended, pending resolution of the instant
matter. In re Chidiac, 109 N.J. 84, 533 A.2d 704
(1987). The ethics violations that were the basis of
that discipline consisted of the filing of an
inheritance-tax return
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bearing a forged signature. Here, respondent's
misdeeds arose out of neglect and inattentiveness,
not venality or greed. Nevertheless, respondent's
misconduct in this case is serious and warrants
severe discipline. We determine that respondent
be suspended from the practice of law for three
years, retroactive from the date of our earlier
order, 109 N.J. 84, 533 A.2d 704, imposing an
indefinite suspension.
[575 A.2d 1360] Respondent shall reimburse
the Ethics Financial Committee for administrative
costs.
So ordered.
For suspension--Chief Justice WILENTZ, and
Justices CLIFFORD, HANDLER, POLLOCK,
O'HERN, GARIBALDI and STEIN--7.
Opposed --None.
ORDER
It is ORDERED that NORMAN J. CHIDIAC
of PATERSON, who was admitted to the bar of
this State in 1970, is suspended from the practice
of law for three years and until further order of
this Court, the suspension retroactive from
December 14, 1987; and it is further
ORDERED that NORMAN J. CHIDIAC
reimburse the Ethics Financial Committee for
appropriate administrative costs; and it is further
ORDERED that NORMAN J. CHIDIAC
continue to be restrained and enjoined from
practicing law during the period of his
suspension; and it is further
ORDERED that NORMAN J. CHIDIAC
comply with Administrative Guideline Number 23
of the Office of Attorney Ethics dealing with
suspended attorneys.
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PER CURIAM.
This attorney-disciplinary proceeding arose
from a random audit of the trust funds of
respondent, Michael A. Konopka. As a result of
the audit, the Office of Attorney Ethics (OAE)
filed a complaint against respondent charging
him with misappropriation of clients' funds, as
well as failure to maintain required records and
failure to safeguard clients' funds. More
specifically, a formal six-count ethics complaint
filed in January 1988 against respondent charged
him with violations of the Rules of Professional
Conduct, namely, the failure to maintain trustaccount records, commingling personal and client
funds, failure to safeguard client funds, and
knowing misappropriation of client funds,
contrary to Rules of Professional Conduct 1.15
and 8.4.
Respondent entered a complicated family
arrangement whereby he agreed with his parents
that he would keep current the payments on two
mortgages that covered his parents' homestead
and a two-family house that his soon-to-bedivorced sister owned with her husband. In brief,
his parents did not want the family to lose the
two-family income property. They mortgaged
their own home for $30,000 and turned the funds
over to respondent to clean up the arrearages on
the first mortgage on the sister's home and other

obligations and to buy out the sister's husband. In
exchange for living in a unit of the two-family
house, respondent was to collect rent from the
other tenant and pay the mortgages and other
bills related to the properties with those funds
and his own funds.
Respondent maintained a ledger sheet
entitled "Konopka, Paul and Eva, to Spencer
Savings and Loan," which, according to the
Disciplinary Review Board (DRB), documented a
client
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trust fund that respondent had established for his
parents. The audit of respondent's trust account,
covering approximately a three-year period,
revealed
that
respondent
had
made
disbursements from the Konopka account for the
Konopka properties in excess of the deposits in
the account. Moreover, on many [596 A.2d 734]
occasions, there were deficits in the accounts of
respondent's other clients at the same time that
his disbursements exceeded his deposits in the
Konopka account. As found by the DRB,
from August 20, 1982 through September 16,
1985, respondent regularly made payments
related to his parents' property that exceeded the
amount on deposit [and on] at least 26 occasions
during that three-year period, the Konopka
account reflected a negative balance, in amounts
ranging from $1,461.19 on August 20, 1982 to
$6,374.37 on September 25, 1984. These negative
balances resulted in the invasion of clients' funds
in the Edone, Wiegand, Armagost, Koceski, and
Arslan matters.
The key issue is whether the trust-fund
shortage
was
the
result
of
knowing
misappropriation or the product of inadvertent
error or gross neglect in respondent's handling of
the funds in his accounts. The question is critical
because a knowing misappropriation almost
invariably calls for disbarment. In re Wilson, 81
N.J. 451, 409 A.2d 1153 (1979). Respondent
denied any such knowledge.
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Both the District Ethics Committee (DEC)
and the DRB found that a knowing
misappropriation of clients' funds had occurred.
We disagree. Based on our independent review of
the record we find that the evidence of
respondent's conduct falls short of establishing
clearly
and
convincingly
the
knowing
misappropriation that the Wilson sanction seeks
to deter.
I
The theory of the OAE's case was that the
imbalance in respondent's accounts clearly
established the Wilson violation. To summarize
the disciplinary counsel's opening remarks before
the DEC:
And the allegations are simply this: That Mr.
Konopka, the respondent here, kept bad books.
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But we allege that it doesn't just--it wasn't
simply * * * that he failed to maintain his client
ledger sheets properly and didn't have a running
balance, but rather that his failure to maintain
records impacted upon other clients' funds that
were in his trust account.
******
The bottom line though, was that when Mr.
Prihoda [the OAE's auditor] looked over the
attachments--the so-called Konopka ledger
sheets, and made up a running balance, he found
that the account was out of trust on many
occasions in the four year period that he made his
analysis.
* * * And logic would tell us that if that
account was out of sync, if there were more
money disbursed from that account than had
actually been received in it, then it's likely that
other client funds were used to make--you know
for these excess disbursements. And that's,
indeed, what the proofs will show * * *.

Although there is no question that the
entrusted funds did not remain intact, there is a
genuine question whether respondent knowingly
misappropriated those funds.
In a long series of cases, we have emphasized
the need for clear and convincing proof that a
knowing misappropriation has occurred. In re
Simeone, 108 N.J. 515, 521-22, 531 A.2d 729
(1987), summarizes the principles that we apply
in determining whether the case is more than one
of "shoddy bookkeeping" and instead rises to the
level of one of knowing misappropriation. We
noted there that in a case such as In re Orlando,
104 N.J. 344, 517 A.2d 139 (1986), repeated and
frequent instances of being out of trust did not
necessarily
add
up
to
a
knowing
misappropriation. Those principles have been
applied uniformly. See In re Librizzi, 117 N.J. 481,
569 A.2d 257 (1990); In re Gallo, 117 N.J. 365,
568 A.2d 522 (1989); In re Johnson, 105 N.J. 249,
520 A.2d 3 (1987).
At the same time, we have not retreated one
bit
from
the
principle
that
knowing
misappropriation, when shown by clear and
convincing evidence, will warrant the Wilson
sanction of disbarment. See In re Sommers, 114
N.J. 209, 553 A.2d 789 (1989); In re Warhaftig,
106 N.J. 529, 524 A.2d 398 (1987).
[596 A.2d 735] To compare this case to In re
Skevin, 104 N.J. 476, 517 A.2d 852 (1986), cert.
denied, 481 U.S. 1028, 107 S.Ct. 1954, 95 L.Ed.2d
526 (1987), in which an attorney who knew that
he had
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not yet received personal-injury settlement checks
nonetheless drew advance fees from his account,
is inappropriate. In this case there is no clear and
convincing evidence that respondent was
systematically taking advance fees or borrowing
from one client's fund to make up for a shortfall
in another's.
Were there such proof, we agree that
respondent's conduct would merit disbarment.

Konopka, Matter of, 596 A.2d 733, 126 N.J. 225 (N.J. 1991)

The disciplinary panels, in reaching critical
conclusions that respondent had knowingly
misappropriated clients' funds, relied on two
pieces of evidence. We find that that evidence falls
short of the necessary clear and convincing proof.
The DRB summarized the two bases as follows:
In the Konopka ledger, in respondent's own
handwriting, the phrase "balance forward from
page 22" appears, followed by the stated balance
of $153.81. Two lines down, again in respondent's
handwriting, two $500.00 disbursements are
listed, one on May 24, 1982 and the other on June
1, 1982. No deposit was made to cover these
excessive disbursements until August 2, 1982,
sixty days later, when $385.00 was deposited.
This deposit decreased the shortage to $461.19.
******
In the Edone matter, respondent deposited
$5,000.00 into his trust account on January 24,
1983. This $5,000.00 was subsequently paid over
to Ms. Edone on February 15, 1983. However, as
of February 13, 1983, the trust account reflected a
balance of $3,867.39, creating a $1,132.61
shortage in the Edone funds. On the same day the
$5,000.00 was disbursed to Mrs. Edone,
respondent deposited $1,500.00 of his personal
funds into the trust account, thus bringing the
trust account total from $3,867.39 to $5,367.39,
an amount sufficient to cover the disbursement.
We are unable to agree that those
transactions establish clearly and convincingly the
knowing misappropriation that is predicate to
disbarment.
As noted, the DRB relied on what we believe
are two telltale disbursements from the Konopka
family account of $500 each in May and June
1982. The supposition is that because of the
preexisting $153 "balance forward," respondent
was plainly aware that that account had a deficit,
but blindly invaded other clients' funds for the
purposes of the Konopka family account. But the
strongest criticism of respondent found in the
report of Mr. Prihoda, the OAE's auditor, was that

respondent had never reconciled his accounts.
The auditor indicated: "One column
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[of the ledger sheets] accounted for receipts and
the other column accounted for disbursements.
There was no third column to show the current
balance of the ledger accounts at any given time."
The OAE did not prove exactly how or when
Konopka made the notation of a running balance
at the top of the ledger sheet. Mr. Prihoda did not
testify in these proceedings. The OAE simply
relied on the submission of the reports. When
questioned on the knowledge implied by the
recording
of
disbursements
immediately
following the inadequate balance, respondent
replied, "The checks probably were written, and
then I entered them in the book." There is simply
no proof of when Konopka made the "balance
forward" entry in relation to the issuance of the
checks.
With respect to the asserted imbalance in the
Edone matter, the fact that respondent made a
deposit of $1500 when he made the disbursement
to that client does not establish that he knowingly
misappropriated clients' funds. In fact, we have
criticized an attorney when he has not made up
deficits in his account. See In re Brown, 102 N.J.
512, 509 A.2d 176 (1986) (respondent continually
invaded trust funds of one client to pay another).
In addition, we know from the record that after
the OAE audit, respondent engaged Edone, the
very client whom he is accused of betraying, to
perform the accounting services necessary to
reconcile respondent's accounts. We believe[596
A.2d 736] it unlikely that Konopka would
knowingly invade Edone's funds and then hire
that client as an accountant to audit respondent's
own books.
In short, there is no clear and convincing
proof that respondent knew that he was invading
clients' funds when he made those disbursements.
In fact, the first count of the OAE's complaint
showed that he had regularly used the trust
account to receive personal fees. He later
recognized that to be an inappropriate form of
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accounting for his professional fees. One such
inadequacy was that respondent did not draw fees
from his trust account for deposit to his attorney
account, but rather drew directly on the trust
account. Thus, at any given

case. Although agreeing with the Court's opinion
that knowing misappropriation was not clearly
and convincingly proved, the concurrence says
that even if respondent was guilty of knowing
misappropriation of his
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moment there may or may not have been
uncollected fees in the trust account. In addition,
respondent did not use his trust account for his
own venal purposes. The two $500 disbursements
were clearly related to the purposes of the
Konopka family account. Compare In re Jacob, 95
N.J. 132, 137, 469 A.2d 498 (1984) (attorney
misappropriated client funds " 'to sustain his dual
life style....' "). There is no evidence of such
corruption here.
II

clients' funds, he should not be disbarred. Post at
249-251, 258-259, 596 A.2d at 746-747, 751-752.
The concurrence argues that "[e]ven if this record
is read to sustain the OAE's contention that
respondent knew that funds of other clients were
being used to make mortgage payments for his
parents and sister, there is serious doubt whether
respondent understood that his method of
operating the account was prohibited." Post at
249, 596 A.2d at 746.

Our opinion in this case should serve then to
emphasize our refusal to disbar in knowingmisappropriation cases unless we are totally
satisfied that the proofs are clear and convincing.
But despite our care in applying the Wilson rule,
three members of this Court have questioned that
rule in this case. We are not certain of the extent
of their concerns. The concurrence agrees that
"the Wilson rule is the right rule for the vast
majority of knowing-misappropriation cases,"
post at 241, 596 A.2d at 741, and that it should
"continue to guide the Court in determining the
discipline to be imposed." Post at 259, 596 A.2d at
752.
To debate the position of the concurrence is
perhaps premature, since the concurrence's rule
has not yet been applied in a knowingmisappropriation case. The concurrence suggests
only that there should be exceptions to Wilson
"under special circumstances," post at 259, 596
A.2d at 752, exceptions "to accommodate unique
circumstances," post at 241, 596 A.2d at 741, that
should be "sensible and limited exceptions," post
at 257, 596 A.2d at 751.
One clue to the scope of the concurrence's
possible modification of Wilson may be found in
the example that the concurrence draws from this

No more radical exception to Wilson could be
designed.
Stripped
of
euphemism
(the
concurrence calls it ignorance of "trust-account
management," post at 241, 596 A.2d at 741),
essentially the concurrence says that a lawyer who
misappropriates clients' trust funds should not be
disbarred if the lawyer did not understand that
stealing those trust funds was wrong. Such a
defense (never seriously pressed by respondent)
would seem to support the contrary position: an
attorney who does not know that to take a client's
funds is wrong ought no longer be practicing law.
That the concurrence would, unnecessarily,
posit that defense even hypothetically as an
example of an appropriate exception to Wilson
suggests perhaps the depths of its dissatisfaction
and the potential damage to the public's
protection against misappropriation if its
exceptions become the law.
The main basis stated for the position of the
concurrence lacks support in our decisions. The
concurrence argues that our decisions following
Wilson have been rigid and inflexible, suggesting
that we have disbarred automatically, without
thoughtful reflection and without consideration of
[596 A.2d 737] the circumstances. In fact, all we
have done is adhere consistently to Wilson 's
central premise: that a lawyer who knowingly
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misappropriates a client's money must be
disbarred--not because the lawyer is necessarily
irremediably corrupt and evil, but because to do
otherwise risks the worst possible damage to the
judiciary: loss of public confidence in the bar and
in this Court.

post at 241, 596 A.2d at 741, it is because we have
yet to see how pragmatism justifies discarding
those principles and goals.
The concurrence says that our inflexibility is
such that we routinely order disbarment in
Wilson cases simply because the
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This Court's unwavering position has been
that when you take a client's funds without the
client's permission, it is wrong, totally wrong,
whether or not you intend to return the money,
whether or not indeed you do return it. Practically
every attorney who knowingly misappropriates
intends to return the money, and many do,
usually by taking it from another client, and the
theft is often not discovered until the attorney
gets to the end of the road where there is that last
client from whom he or she has taken money but
for whom he or she can find no new funds to steal
from other clients. This "lapping," the use of one
client's account to make up for a shortage in
another, repeated on and on, and sometimes
undetected, is the most common form of knowing
misappropriation. Clients should not have to
endure the agony of worrying whether the lawyer
will indeed make good on his or her intent to
return the client's money, or whether the lawyer's
family will be able to, or whether the lawyer will
be able to make up the money from other clients.
The other justifications for Wilson, including
the fact that the offense is clear and well
understood, both by the lawyer and by the public,
and universally regarded as irredeemable, all set
forth in that opinion, are both supportive of and
secondary to its major premise, the maintenance
of public confidence. From case to case this Court
has examined and reexamined the rationale of
Wilson, its implications and its application, and
concluded that it is correct--not because we are
inflexible, but because we have found it to be
correct in case after case. We have attempted to
be principled while continually monitoring the
practical impact of those principles. And we have
been satisfied that they achieve the goals of
Wilson and that those goals justify the results of
each case. And if we have not been "pragmatic,"

attorney's books are not in order. "If knowing
misappropriation equates with disbarment, then
there is no need for the OAE, the DECs, the DRB,
or this Court to look beyond bookkeeping entries
in the trust ledger to decide misappropriation
cases. Never mind that we are extinguishing a
lawyer's professional life permanently and
irrevocably." Post at 252-253, 596 A.2d at 748.
The charge is unwarranted. We insist, in every
Wilson case, on clear and convincing proof that
the
attorney
knew
he
or
she
was
misappropriating. Obviously, we consider the
attorney's records, if relevant, along with all other
testimony, but if all we have is proof from the
records or elsewhere that trust funds were
invaded without proof that the lawyer intended it,
knew it, and did it, there will be no disbarment,
no matter how strong the suspicions are that flow
from that proof. See supra at 228, 596 A.2d at 734
noting, for example, In re Librizzi, supra, 117 N.J.
at 490-91, 569 A.2d 257; In re Gallo, supra, 117
N.J. at 371-73, 568 A.2d 522; and In re Simeone,
supra, 108 N.J. at 521-23, 531 A.2d 729.
A recurring theme of the concurrence is the
closeness of knowing-misappropriation cases and
the unusual difficulty it discerns in reaching the
factual conclusion that knowing misappropriation
has or has not occurred, as if some abstruse
principle of accounting practice were trapping
unwary innocent attorneys. Some of the Court's
requirements for record-keeping and accounting
may be difficult for some to understand, even to
comply with, but that has nothing to do with
knowing misappropriation. Even the most
untutored, naive attorney is fully equipped to
understand
the
knowing-misappropriation
prohibition. All the lawyer needs to understand is
what it [596 A.2d 738] means to steal or to
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"borrow" without permission. For instance, when
a lawyer withdraws more money from a client's
trust account than is deposited, the lawyer needs
no course in accounting to realize that if the
withdrawal is not covered, the difference is
coming from some other client's account. It can
happen, it sometimes does happen, that a lawyer
simply was unaware of the trust invasion, or more
accurately, usually, that clear and
Page 236
convincing proof of his or her knowledge has not
been provided, but not because there is anything
complicated or subtle involved. In re Orlando,
supra, 104 N.J. 344, 517 A.2d 139.
The
record,
since
Wilson,
of
misappropriation-disbarment decisions shows
overwhelming unanimity. Of thirty-six opinions
ordering
disbarment,
thirty-three
were
unanimous, two were six-to-one (including one
opinion, In re Fleischer, 102 N.J. 440, 508 A.2d
1115 (1986), involving three attorneys), and one
was four-to-three. In addition, eighteen attorneys
were disbarred by order for knowing
misappropriation, all of which disbarments were
unanimous; and finally, since Wilson there have
been 107 disbarments either through resignation
or
by
consent
arising
from
knowing
misappropriation. Put differently, of the 163
orders disbarring attorneys for knowing
misappropriation since Wilson, only five
(including three issued in Fleischer ) were not
unanimous. Furthermore, we have been
unanimous when rejecting a claim of knowing
misappropriation, with the sole exception of one
case (In re Perez, 104 N.J. 316, 517 A.2d 123
(1986)).
For more than ten years this Court has
grappled with the problem of knowing
misappropriation, the harshness of disbarment on
occasion, and the justification for that harshness.
After the most serious reflection, we have
consistently adhered to Wilson. In re Steinhoff,
114 N.J. 268, 553 A.2d 1349 (1989) (drug
dependency); In re Nitti, 110 N.J. 321, 541 A.2d
217 (1988) (compulsive gambling); In re Skevin,

supra, 104 N.J. 476, 517 A.2d 852 (family
hardship). It is an adherence based on principle
and on policy, carefully thought out; but if the
rule is wrong, the issue is too important to be
dealt with by suggesting the rule requires
undefined exceptions. The uncertainty, inevitably
created, damages its deterrent impact.
The judiciary's system in this state for
disciplining the bar is strong and effective. Its
rules and procedures are calculated both to
educate and to deter. Our "bounced check" rule
(requiring banks to inform the OAE whenever an
attorney
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draws a check on a trust account and the check is
returned for insufficient funds) is one of eleven in
this country. Our rule of invariable disbarment in
knowing-misappropriation cases has been
followed by but few states. 1 The result is an
attorney disciplinary system second to none.
Bumsted & Guttman, "New Jersey leads nation
with stringent discipline," Beyond The Law,
Gannett News Service Special Report, pt. II at 12
(1986).
Improvement, of course, is possible, but
suggestions have almost uniformly been in the
direction of further strengthening--including
most recently the recommendations of the ABA
Commission on Evaluation of Disciplinary
Enforcement. The calls for change in lawyer
discipline do not include any demand by the bar
for easing the rules of their enforcement. Most
certainly, they do not include any request by the
New Jersey bar for any change in the knowingmisappropriation rule. Quite the contrary, the
New Jersey State Bar Association has strongly
supported the invariable imposition of permanent
disbarment for knowing misappropriation.
We wish to state without equivocation that it is
the sense of this Committee that a lawyer who
steals a client's property has committed the
gravest breach of trust and committed an assault
on the reputation of every lawyer of our State. We
recommend that such conduct, without exception,
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warrants immediate and permanent disbarment,
criminal prosecution and punishment which is
swift, sure [596 A.2d 739] and severe. * * * [T]he
Committee * * * unreservedly endorses the
holding of In re Wilson * * * and urges its strict
and uniform application to all cases of lawyer
theft of a client's property.

population of New Jersey doubled, the number of
attorneys whose misappropriation of clients'
funds generated claims each year seems to have
remained remarkably stable is of some
significance. 2

[New Jersey State Bar Association, Report of
Select Committee to Review Standards for
Safeguarding Clients' Property 1-2, 6 (1983).]

Given the apparent success of the Wilson
rule, its acceptance by the public and the bar, the
measured consistency of our application, and our
continued concern for the efficacy of attorney
discipline, no change is in order now.

In this state, the organized bar wants more
professionalism and a higher standard of ethics
just as much as the public does. It would be ironic
were this Court to give clients less protection from
lawyers who steal client funds than the bar itself
says is necessary.
When a lawyer takes clients' money, the
potential devastation inflicted on the clients and
their families is incalculable and unpredictable.
The lawyer who intends to return the money may
never be able to do so. A lawyer who takes clients'
funds puts innocent families at risk of total ruin.
That total ruin of the client results from total trust
in the lawyer. The New Jersey State Bar
Association's voluntary creation in 1961 of a fund,
among the first in the nation, now called the New
Jersey Lawyers' Fund for Client Protection and
now administered by the Court, to compensate
the victims of such misappropriation is clear
testimony to the horrendous quality of the
offense.
We are convinced that public confidence in
the bar requires that a lawyer who knowingly
takes a client's money, no matter what the reason,
should never again practice law. We are equally
convinced that the public believes that once that
rule is clear, lawyers will be much less likely to
take their clients' funds, no matter what the
reason. This Court agrees with that judgment,
both on the merits and on its implications
concerning public confidence in the disciplinary
system.
That from 1980, when Wilson was decided, to
1991, a period during which the attorney
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III
In sum, respondent's conduct did not amount
to a knowing misappropriation subject to the
Wilson rule. Respondent's conduct differed from
the conduct displayed in In re Fleischer, supra,
102 N.J. 440, 508 A.2d 1115 (one respondent
acknowledged use of clients' funds and
intentionally designed a bookkeeping system that
prevented respondents from knowing whether
they were using clients' funds); in In re Warhaftig,
supra, 106 N.J. 529, 524 A.2d 398 (respondent
acknowledged that with full knowledge he was
violating the rules, he withdrew advance fees
because of his cash-flow problem); and in In re
Brown, supra, 102 N.J. 512, 509 A.2d 176
(respondent, for four years, knowingly invaded
clients' trust funds through a "lapping process"
whereby on a routine basis he designated funds of
one client to pay for another client's needs and for
office expenditures).
Respondent's conduct is more analogous to
the conduct of the respondents in two recent
cases, In re Librizzi, supra, 117 N.J. 481, 569 A.2d
257, and In re Gallo, supra, 117 N.J. 365, 568 A.2d
522. In [596 A.2d 740] those cases the attorneys
were guilty of flagrant record-keeping violations
but not of intentional misappropriation. Although
we find that respondent did not knowingly
misappropriate funds, his conduct was extremely
careless. His record-keeping was totally
inadequate. As the concurring
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opinion amply demonstrates, respondent has an
appalling lack of knowledge of the maintenance of
separate trust balances for each client. The record
clearly and convincingly establishes a violation of
Rule of Professional Conduct 1.15, requiring the
safekeeping of clients' property and compliance
with the record-keeping requirements of Rule
1:21-6.
Nevertheless, discipline is not imposed in
order to punish the attorney but to protect the
public against members of the bar who are
unworthy of their trust.
The Edones (recall that respondent had hired
John Edone, an accountant, to reconcile his books
of account) wrote:
After we completed the audit, we discussed the
shortcomings with Michael and instructed him
with regard to the proper procedures to be
followed in the maintenance of his trust account
in light of our experience as accountants. Michael
immediately implemented these instructions. If
Michael's account was out-of-trust, it was so as a
result of mistake and/or negligence, but not
intent.
The Wiegands wrote:
If Michael's trust account was in an out-of-trust
situation at any time, we can only say that it had
to have occurred as a result of mistake and/or
negligence. We are deeply aware of Michael's
commitment to the law.
One of the Armagosts, who had been a
secretary of respondent and worked on the family
trust, wrote:

secretary,] or Michael. The fact that the random
audit, some years later, indicates that an out of
trust situation existed can only reinforce the fact
that it occurred through mistake or negligence. To
say that Michael, or any of us, would put a matter
out of trust intentionally, is not correct, since we
all strove to be as careful as humanly possible to
insure that the trust account was correct. I know
for a fact that the balancing of bank statements
and the checkbook were virtually the exclusive
province of myself and [another secretary].
In determining the appropriate discipline, we
consider the interests of the public, the bar, and
the respondent.
We find that the following mitigating factors
exist in favor of respondent: an otherwise
unblemished record for almost twenty years of
practice; the absence of any financial injury as a
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result of his ethical violations; and, on realizing
his error, his quick and appropriate corrective
measures, including retention of an accountant to
handle his trust account. Respondent has assured
us that he will have an accountant review his
books and that his system of accounting will be in
compliance with the rules. We believe that the
discipline to be imposed in this case, then, should
be closest to that imposed in In re Librizzi, supra,
117 N.J. 481, 569 A.2d 257. We therefore direct
that respondent be suspended from the practice
of law for a period of six months.
Respondent shall reimburse the Ethics
Financial Committee for any administrative costs.
So ordered.

The estate matter was not only a part of the office,
it was a family matter to me. As a result, had I
thought something to be amiss, or remiss, with
regard thereto, I would have immediately brought
it to Michael's attention. The fact that I never had
occasion to note any difficulties with this
particular file, or any other matter, is indicative of
the fact that any out of trust situation was not
discovered or known by myself, [another

All of the members of the Court join in Parts I
and III of this opinion. The Chief Justice and
Justices CLIFFORD, HANDLER, and POLLOCK
join in Part II of the opinion.
STEIN, J., concurring.
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The Court heard argument on this attorneydisciplinary proceeding in October 1989,
following the Disciplinary Review [596 A.2d 741]
Board's (DRB) recommendation that respondent
be disbarred for knowingly misappropriating
clients' trust funds, as required by this Court's
decision in In re Wilson, 81 N.J. 451, 409 A.2d
1153 (1979). Before us, the Office of Attorney
Ethics (OAE) argued that disbarment was the
only appropriate discipline in view of
respondent's knowing misappropriation of clients'
funds.
Based on its own careful and comprehensive
review of the proceedings before the District
Ethics Committee (DEC) and the DRB, the Court
today concludes that this record does not contain
clear and convincing evidence of knowing
misappropriation
and
determines
that
respondent's suspension from practice for six
months constitutes adequate discipline for his
transgressions. I am in full agreement with the
Court's
conclusion
that
a
knowing
misappropriation has not been established and
with the measure of discipline imposed by the
Court.
I write separately because in my view this
record offers an additional insight. Concededly, it
presents a close question on
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whether respondent knew or should have known
that he was using clients' trust funds to make
payments on homes owned by his parents and
sister. However, I am thoroughly convinced by
respondent's forthright testimony acknowledging
his ignorance concerning basic principles of trustaccount management, confirmed by his counsel's
candid account of their discussions, that
respondent did not have any understanding that
his trust-account practices violated the Rules of
Professional Conduct. Apparent from this record
is respondent's naivete concerning rudimentary
principles of trust-account management. That this
lawyer, with an otherwise unblemished record
and a compellingly-credible explanation for his
admitted mismanagement of his accounts, would

find himself on the brink of disbarment can be
attributed only to the understanding by the OAE,
the DRB, and a majority of this Court that
disbarment is the only discipline authorized by
our decisions. See In re Wilson, supra, 81 N.J.
451, 409 A.2d 1153. That shared understanding
leads me to conclude that although the Wilson
rule is the right rule for the vast majority of
knowing-misappropriation cases, the inflexibility
with which it can be applied runs the risk of
creating within our attorney-discipline system an
almost reflexive approach to such cases,
obscuring
and
ignoring
the
individual
circumstances to an intolerable degree. For me,
the answer is not a return to the uneven and
unpredictable disposition of misappropriation
cases that existed prior to Wilson but rather a less
rigid and more pragmatic application of the
Wilson
rule
to
accommodate
unique
circumstances.
I
Apart from the allegations of knowing
misappropriation set forth in the OAE's
complaint, the record of proceedings before the
DEC contains scarcely a hint that this attorney's
license was on the line. The OAE called no
witnesses, relying primarily on the affidavit and
work sheets of its staff accountant, Robert J.
Prihoda, who conducted a random audit of
respondent's accounts covering the period
November 1983 through
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March 1987. The OAE's exhibits were admitted
without objection from respondent's counsel. In
an opening statement the OAE attorney described
the result of the random audit and then rested.
Respondent's counsel also made an opening
statement, conceding that respondent's trust
account had frequently been "out of trust" but
denying that respondent had knowingly
misappropriated clients' funds. He argued that if
a reprimand were to be imposed, it should be a
private
reprimand
because
respondent's
noncompliance was the result of mere
carelessness.
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Respondent was the only witness, testifying
candidly in his own behalf and expressing no
disagreement whatsoever with the findings of the
OAE's accountant. He explained the origin and
operation of the subsidiary account he maintained
within his trust account entitled "Konopka, Paul &
Eva, to Spencer Savings and Loan," which was the
focus
of
the
OAE's
allegations
of
misappropriation. According to respondent, his
sister had been divorced in 1982 but lacked the
funds to pay her former husband for his share of a
two-family house in Clifton that they had owned.
To [596 A.2d 742] assist their daughter,
respondent's parents, Paul and Eva Konopka,
refinanced their Passaic home, borrowing
$30,000 from Spencer Savings and Loan
Association, and used those funds to purchase the
Clifton house from their daughter, who
nevertheless retained title. She then used the
proceeds to pay her ex-husband, pay off a second
mortgage and other indebtedness, and pay for
needed renovations. Respondent testified that he
had moved into the second-floor apartment and
that his wife's sister had resided in the first-floor
apartment. Respondent's father had requested
that respondent make the payments necessary to
amortize both his sister's first mortgage and his
parents' second mortgage, using the monthly rent
from both apartments and supplementing it with
his own funds. He testified that neither his
parents nor his sister could carry the mortgages,
but that his parents believed in "real estate" and
wanted to "save" the house for his sister.
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According to the affidavit and work papers of
the OAE accountant, respondent deposited rent
checks from the Clifton property, legal fees, and
his own paychecks for National Guard duty into
the trust account, and made payments out of the
trust account for the mortgages on both the
Clifton property and his parents' home. The
accountant recorded twenty-six occasions during
a three-year period from August 1982 to
September 1985 on which there were negative
balances in the so-called "Konopka" account, the
largest negative balance amounting to $6,374.37
on September 25, 1984. According to the

accountant, the negative balances resulted in
invasions of trust funds held for five separate
clients. The specific instances on which clients'
funds were invaded are set forth in the DRB
opinion. The OAE accountant's affidavit
concluded with the observation that on the
occasion of his second visit to respondent's office,
the trust account was balanced and no longer
being used to make mortgage payments on the
homes owned by respondent's parents and sister.
The DRB relied on two excerpts from the
OAE accountant's affidavit and work sheets to
sustain its conclusion that there was clear and
convincing
evidence
of
knowing
misappropriation. The accountant noted that the
ledger sheets maintained by respondent to record
deposits and disbursements for the "Konopka"
account did not contain a third column in which
the current balance was recorded. Nevertheless,
the first line of several pages of the ledger sheets
reflected a carry-over balance from the prior page.
One such entry showed a balance of $153.81, and
was followed by two disbursements each in the
amount of $500. The DRB concluded that
respondent's entry in the ledger in his own
handwriting of disbursements in excess of
recorded available funds constituted clear
evidence of knowing invasions. But as the Court
observes, "[e]xactly how or when the notation of a
running balance at the top of the ledger sheet was
made was not proven." Ante at 230, 596 A.2d at
735. The only evidence on that issue came from
respondent, who surmised that "[t]he checks
probably were written, and then I
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entered them in the book." No evidence
established that respondent knew the amount of
the balance in the Konopka account when the
checks were written.
The other evidence cited by the DRB
concerned a trust-account deposit for clients
Donna and John Edone, representing a
settlement of a personal injury claim. As the DRB
observed:
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In the Edone matter, respondent deposited
$5,000.00 into his trust account on January 24,
1983. This $5,000.00 was subsequently paid over
to Ms. Edone on February 15, 1983. However, as
of February 13, 1983, the trust account reflected a
balance of [$3,867.39], creating a $1,132.61
shortage in the Edone funds. On the same day the
$5,000.00 was disbursed to Mrs. Edone,
respondent deposited $1,500.00 of his personal
funds into the trust account, thus bringing the
trust account total from $3,867.39 to $5,367.39,
an amount sufficient to cover the disbursement.
Based on that sequence of events, the DRB
concluded that respondent had made a deposit
that corresponded almost exactly to the amount
he was "out of trust" in a [596 A.2d 743] client's
account, generating the inference that he was
aware that his client's funds had been used for
something other than the client's purposes.
However, the DRB did not note other
testimony in the record concerning the Edone
funds. Respondent testified that he had charged
the Edones no fee for settling their claim,
observing that he and the Edones had been
friends for over twenty years, that he had
attended their wedding, and that John Edone had
been his accountant since he had begun to
practice law. Respondent testified that the $1,500
deposit he made on February 16, 1983, was
unrelated to the Edone check, which he had
issued the previous day. He stated that he had
made the deposit to cover mortgage payments
due for the month of March 1983. He also
testified to his belief that the Edones would have
loaned him $1,500--less than the fee he could
have charged for his legal services--had he known
that his trust account was in deficit. A thoroughly
supportive letter submitted to the Court by the
Edones corroborates respondent's impression.
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Thus, respondent's testimony directly
contradicted the conclusions reached by the DRB
concerning the only evidence in the record
purportedly demonstrating that respondent had
knowingly invaded clients' funds.

There is, however, another aspect to
respondent's testimony, not credited by either the
DRB or the Court, relating to the extent of
respondent's knowledge about the proper
maintenance of a trust account. Respondent's
uncontradicted testimony before the District
Ethics Committee has an unmistakable ring of
truth:
A. With reference to this matter, I would just
indicate in the beginning, that Mr.--I don't know
his full name, Prihoda, when he came into my
office and went through the audit, I'll call it that,
made a number of suggestions.
He also indicated as to me that there were
problems with the Konopka account, my mother
and father's account. He indicated to me that such
a long running thing should not be kept in the
manner that I had kept it.
As a matter of fact, he was not pleased at all
with my bookkeeping, which I understood. So
from the beginning, that's why there's no
necessity for Mr. Prihoda's testimony here. What
he says in his affidavit is what he saw. And I have
no objection to what he saw.
He was very helpful. As a matter of fact, after
he left--and one of the biggest problems I had was
I kept a ledger. And from Skills and Methods
days, I was under the impression--it's my fault-that the ledger had to be bound and numbered.
Mr. Prihoda indicated to me that that is not a
necessary thing.
But what he did indicate to me was the
problem with the ledger, was that all I was
keeping was an in and out column. I was not
keeping the third column.
Since then, I've done it where I have in, out,
and a running balance on each file.
******
My father said, you collect the rent, and you
pay the two mortgages. He said, whatever the
difference is, you pay the mortgage on 325
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Boulevard, you pay the mortgage on Spencer
Savings, and you live there. Which is what I did.

trust account, I just made the notation transfer
fee to [sic].

Anything like National Guard checks--I put
fees into this account, in my mind were rent. I
never had a set monthly rental.

And he drew my attention to the fact that this
is not permitted.

My father didn't say pay four hundred dollars
a month. My father said, whatever it is, Michael,
because I can't pay this mortgage that I'm taking
out for your sister and putting on my house at
325. And I can't pay Spencer's. We're going to
save the two family, and this is how we are going
to do it.
And this is what I did. I paid that mortgage
on 325. And I paid that mortgage on 26 Viola. Any
monies that I put into this account, I did not
consider my monies.
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As a matter of fact, even when Mr. Prihoda
asked me about this, I said this is not my money.
Where am I supposed to put money that is not
mine? And that's when he indicated to me that
this is a problem. This type of situation [596 A.2d
744] causes a problem. That I could put--I should
have managed this out of a separate checking
account, rather than in the--like the second trust
account type thing.
That's what I should have done, which I
didn't do. I thought that the only accounts an
attorney could have was [sic] a trust account, a
business account, and on occasion, with a closing
where they wanted a savings account to get
interest on a large deposit or a money market
fund.
******
I also did things that Mr. Prihoda pointed
out--he said to me, how come you have this
notation, i.e., transfer fee from page such and
such. And I said, well, what I would do if I was
owed a fee in a matter, rather than take the check
out, put it in my regular account, take the check
out of my regular account, put it back into my

As far as I understood, and speaking with my
accountant, as long as I reported my income,
there was no problem. I understand now, that
that's a problem. I don't do that.
But I would do it. I would borrow--For
instance, there's a Mr. Morrel, whom I've known
for fifteen years, where monies were needed for
the house, and I would, on behalf--actually on
behalf of my mother and father who know him, I
would say Charley, can I borrow a couple of
thousand dollars. And he would say yeah. I have
money in a trust account for a transaction, or
what have you. He would say take the money from
there, or he would give me the money and I would
put it in, and then I would write a check out of
here to show that I paid him back, because this
wasn't money that I was using for myself. And
that's how this account ran.
Now, I admit that it's not the best way to do
it. If I were ever to be--to have--and I will,
because I have a client that goes to Greece--if I
ever have a situation where I have to run
something like a building or anything like that
again, it's run out of a separate account.
But I didn't--I thought this is the way you are
supposed to do it. I'm wrong. I did take certain
monies out of here, which I considered to be like
my money back. If I overpaid, or put too much
money in.
I didn't realize, though, at the time, what was
happening with the out of trust situation. I didn't
realize that.
The bank statements would come in, and
Renee, who is now my paralegal, who was my
secretary then, she would do the bank statement.
And the bank statement and the checkbook
balanced, and that was the end of it.
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Now I know that you do the bank statement,
you check it with the checkbook, and you check it
with the clients' ledger.

I tried, in doing this, to be as meticulous as I
could, in saying what things were for, where they
went.
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******

I now have, in the ledger, not only client by
client, but I have a control sheet in the front,
where I can add up what is supposed to be there
for all of my clients, get a balance. I can verify that
by going page by page.

I can't say that my record keeping was the
best in the world, I dare say no. And Mr. Prihoda
taught me a lot about record keeping.

And when the statements come in, and they
are done, all three have to match. I know that
now.

Another thing that Mr. Prihoda brought to
my attention was something I didn't know. That
on occasion, like at the closing or what have you, I
would get a check for a fee out of the trust
account. I would go to the bank, and I didn't know
that this is wrong, but he brought it to my
attention.

Also, I didn't know something that this
gentlemen was kind enough and nice enough to
point out to me, which is the quarterlies.

******

And he showed me, in his calculations, where
the troubles were, i.e. on such and such a day
Michael--this statement says--and it's in the
middle of the statement, there's a place where he
circled it. He said you're supposed to have "X"
amount of dollars in your trust account and you
didn't. And that's where the quarterlies come in.

I would go to the bank and I would sign the
check and cash it for my fee. He said you can't do
that. You're not supposed to do that.

The immediate thing in the--He and another
gentlemen showed myself, and I believe Renee, I
believe she was there for that. I didn't know how
to do this, and now we do it.

That's what I do. There are a lot of changes he
suggested, all for the better. I cannot deny that
this man did not help me and did not do a good
job for me personally. Because to tell you the
truth, probably I would have had a bigger
problem, if I would have been using this archaic
system I had been using over

It never entered my mind, and I never
realized that I was out of trust, to use those words.
[596 A.2d 745] I never knew the methods. It's
my fault. I'm supposed to read the rules.
******
The biggest problem with this account was
the fact that I did not have that third column. I
just had the in and out column. And at the end I
would, on not all of them, because that was
foolish of me too, I would like total and see what
had been spent and what went in and what went
out, but not on all of them. That is my fault.

He said the trust check, put it in your regular
account, write a check out of your regular account
and go to the bank and cash it.
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the years, in the future by not watching things the
way I'm supposed to watch them.
He was very helpful. He sat and talked to me.
He gave me documents, forms on how to do it. He
actually sat down and showed me how to do these
things. He took the time. And I appreciate that.
So, I can't say anything more than I've said.
But that's the account, insofar as being out of
trust.
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He showed me in my office. And he made the
suggestion, because he said look, I can't sit here
all day and figure out this thing for you. He said,
why don't you take this all to your accountant.

A. My contest here is not that I did not--that I
did keep accurate books, that I wasn't careless,
that I didn't realize the method by which this is
supposed to be done.

And I did. And that happened to be Johnny
Edone, whom I've known for twenty years, better
than twenty years. And Mr. Edone put everything
on a computer, figured everything out, and told
me that there was a shortage in the account. He
said it's somewhere in that--your mother and
father's ledger sheet somewhere.

My contention here is that I didn't do this
personally. For personal benefit I never took a
nickel.

He said, but close that down like the guy told
you, balance it out, and start with, you know, get
that account out of that. So I got it out.
I funded the money. I think it was, I forget, a
thousand dollars, something like that. Put it into
the trust account. Started doing these sheets. And
I haven't had a problem since with it. Took John
about a week to figure that out, using his facilities
at--in Lodi, his office.
And that's it. That's all I can say. I can't deny
that I didn't comply with the way I should have
done it. Ignorance, not knowing, not reading is no
excuse here.
Q. Did you ever have a check presented back
to you, that did not clear for insufficient funds?
A. No, sir.
******
Q. [OAE Attorney] Okay. Let's see here. So
the allegations of the complaint in the fifth count,
namely that for--on six separate dates between
April 20, 1983, and June 24, 1983, that the
balance was--in the trust account was less than
sixty-five hundred dollars, is clearly admitted by
you?
A. If that's what his analysis--I'm not
contesting his analysis, sir.
[596 A.2d 746] Q. Okay.

Before the DRB, respondent's counsel related
that during his first interview with respondent, he
had found it necessary to explain to respondent
what it meant to be out of trust:
MR. FERRANTE: With regard to the--that
issue, and I think that's the only issue, it was
obvious, and I think one of your members here
just made the
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comments with regard to his ledgers. The ledgers
evidence a very sloppy, very improper way of
keeping an account of your trust account.
It is obvious that Mr. Konopka did not try to
cover up any transaction. All the transactions are
contained on that ledger card.
What struck me as the most important
comment that I could make to this Board which is
outside of all the evidence that you have before
you, is when Mr. Konopka came to my office
originally with regard to this matter, I spent
approximately fifteen minutes trying to explain to
him what out of trust meant. He didn't
understand that when you run a trust account an
out of trust situation is a--is a very critical
situation. He seemed to look at his trust account
as if, as long as a check didn't bounce, as long as
there were sufficient funds in the account that
there were no problems.
When I tried to explain to Mike, that what
you have to do is have a record where you can
separate the various deposits in your account so
that you knew that you had enough in your trust
account to cover that one deposit. You couldn't-you couldn't look at your trust account as one
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sum. You had to look at it as various deposits and
never allow the balance to go below that.
Even if this record is read to sustain the
OAE's contention that respondent knew that
funds of other clients were being used to make
mortgage payments for his parents and sister,
serious doubt exists about whether respondent
understood that his method of operating the trust
account was prohibited. The DRB Chairman
acknowledged the issue when he engaged in this
colloquy with respondent's counsel:
CHAIRMAN TROMBADORE: That is, that
his impression was, so long as checks didn't
bounce, so long as he could write a check and
clear the check he was okay.
That's what he told you?
MR. FERRANTE: Yes, sir.
CHAIRMAN TROMBADORE: Is that a-******
CHAIRMAN TROMBADORE: --defense to a
Wilson charge?
This is not the first time a respondent
charged
by
the
OAE
with
knowing
misappropriation has advanced ignorance of
trust-account record-keeping requirements as a
defense. See, e.g., In re Gallo, 117 N.J. 365, 373,
568 A.2d 522 (1989) (rejecting OAE's contention
that
attorney
engaged
in
knowing
misappropriation and according significance to
"respondent's apparent unfamiliarity with the
basic principles concerning administration of a
lawyer's trust account and his apparent lack
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of knowledge concerning the current daily
balance in the two accounts he did maintain"); In
re James, 112 N.J. 580, 591, 548 A.2d 1125 (1988)
(rejecting OAE's contentions that attorney
knowingly misappropriated clients' funds and
concluding that "respondent in good faith

perpetuated an inadequate system that led to
negative balances in his trust account. In short,
his misuse of trust funds was the product not of a
knowing misappropriation, but of gross
negligence.").
The OAE's attorney did not address the issue
of respondent's apparent unfamiliarity with trustaccount procedures and requirements. Rather, he
concluded his argument before the DEC by
stating:
[596 A.2d 747] And while I remain with the
concessions that I began my closing with, namely
that I don't believe that he ever permanently
intended to deprive anyone of funds, I do think
the facts show clearly and convincing[ly] that he
had every purpose to make temporary use of
these, and then to put the monies back in.
Nor did the DRB respond to Konopka's
contention that he never knew that his trustaccount practices violated the Rules of
Professional Conduct. Obviously, the primary
focus of both the OAE and the DRB--consistent
with our holding in Wilson--was on whether
respondent knowingly used clients' funds for his
own purposes. In their view, again consistent with
Wilson, a separate determination of whether
respondent deserved to be disbarred was
unnecessary.
II
To argue against the rule of In re Wilson,
supra, 81 N.J. 451, 409 A.2d 1153, is indeed
difficult. The rule is simple but compelling: a
lawyer who steals his or her client's money shall
never again be allowed to practice law. Its
rationale is virtually unassailable:
What are the merits in these cases? The
attorney has stolen his clients' money. No clearer
wrong suffered by a client at the hands of one he
had every reason to trust can be imagined. The
public is entitled, not as a matter of satisfying
unjustifiable expectations, but as a simple matter
of maintaining confidence, to know that never
again will that person be a lawyer. That the moral
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quality of other forms of misbehavior by lawyers
may
be
no
less
reprehensible
than
misappropriation is beside the point. Those often
occur in a
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complex factual setting where the applicability or
meaning of ethical standards is uncertain to the
bench and bar, and especially to the public, which
may not even recognize the wrong. There is
nothing clearer to the public, however, than
stealing a client's money and nothing worse. Nor
is there anything that affects public confidence
more--much more than the offense itself--than
this Court's treatment of such offenses.
Arguments for lenient discipline overlook this
effect as well as the overriding importance of
maintaining that confidence.
[Id. at 456-57, 409 A.2d 1153.]
I recognize as well that the Court's opinion in
Wilson was not insensitive to the mitigating
circumstances that often complicate the record in
misappropriation cases, circumstances such as
illness, drug or alcohol abuse, marital discord,
family or financial pressures, or emotional
distress. The Wilson opinion recognized in
advance that disbarment for misappropriation
committed in the context of such circumstances
would be extremely harsh, justifiable only because
public confidence in the bar was a more
compelling circumstance:
The considerations that must deeply trouble
any court which decrees disbarment are the
pressures on the attorney that forced him to steal,
and the very real possibility of reformation, which
would result in the creation of a new person of
true integrity, an outstanding member of the bar.
See, e.g., In re Harris [, 88 N.J.L. 18, 24-26 [95 A.
761] (Sup.Ct.1915) ]. There can be no satisfactory
answer to this problem. An attorney, beset by
financial problems, may steal to save his family,
his children, his wife or his home. After the fact,
he may conduct so exemplary a life as to prove
beyond doubt that he is as well equipped to serve
the public as any judge sitting in any court. To

disbar despite the circumstances that led to the
misappropriation, and despite the possibility that
such reformation may occur is so terribly harsh as
to require the most compelling reasons to justify
it. As far as we are concerned, the only reason that
disbarment might be necessary is that any other
result risks something even more important, the
continued confidence of the public in the integrity
of the bar and the judiciary.
[Id. 81 N.J. at 460, 409 A.2d 1153 (footnotes
omitted).]
Adoption of the Wilson rule was significant
for another reason. Prior to Wilson, this Court did
not invariably disbar lawyers [596 A.2d 748] who
engaged in misappropriation or related
improprieties. A 1984 survey revealed that from
1948 to 1957, during the tenure of Chief Justice
Vanderbilt, 77% of attorneys guilty of financial
improprieties were disbarred; from 1957 to 1973,
during Chief Justice Weintraub's tenure, 61% of
such attorneys either were disbarred or resigned
with prejudice; and from
Page 252
1973 to 1979, during Chief Justice Hughes's
tenure, 49% of such attorneys were disbarred or
resigned with prejudice, the balance having been
suspended. David Johnson, Lawyer, Thou Shalt
Not Steal, 36 Rutgers L.Rev. 454, 460-74 (1984).
The pre-Wilson period was characterized by
somewhat uneven results in misappropriation
cases. See, e.g., In re Beckmann, 79 N.J. 402, 400
A.2d 792 (1979) (respondent pleaded guilty to
embezzlement of client funds for which he was
imprisoned
and
acknowledged
knowing
misappropriation of clients' funds in two other
matters, resulting in substantial payment to
claimants by Clients' Security Fund; respondent
suspended indefinitely with reinstatement
conditioned on restitution to Clients' Security
Fund); In re Stout, 75 N.J. 321, 382 A.2d 630
(1978)
(respondent
who
knowingly
misappropriated over $40,000 of clients' funds
suspended for one year); In re Fruchter, 64 N.J.
435, 316 A.2d 693 (1974) (respondent who did not
dispute charges of converting trust funds for his
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own use, issuing overdrafts, and failing to
maintain proper records suspended for three
years).
Since 1979 the bright-line Wilson rule has
superseded the prior practice of ad hoc
dispositions in misappropriation cases. The
Wilson rule appears to have been well received by
the bar, there having been no perceptible
opposition to either its announcement or its
consistent application.
Although the Court in Wilson anticipated that
disbarment for knowing misappropriation of
clients' funds would be "almost invariable," with
"no significant exceptions," Wilson, supra, 81 N.J.
at 453, 409 A.2d 1153, in its application the rule
has been absolutely invariable and has tolerated
no exceptions. Every lawyer found by this Court
knowingly to have misappropriated clients' funds
after the date of Wilson has been disbarred. I have
reached the conclusion that our application of the
Wilson rule has become too rigid.
Any hard-and-fast rule obscures the need for
judgment. If knowing misappropriation equates
with disbarment, then there
Page 253
is no need for the OAE, the DECs, the DRB, or
this Court to look beyond bookkeeping entries in
the trust ledger to decide misappropriation cases.
Never mind that we are extinguishing a lawyer's
professional life permanently and irrevocably.
Under Wilson we have left no room to consider
specific
circumstances,
no
matter
how
compelling.
The Court has expressed deep concern at the
harshness of imposing permanent disbarment
under
the
circumstances
of
some
misappropriation cases. In In re Hein, 104 N.J.
297, 516 A.2d 1105 (1986), for example, the
respondent candidly admitted that he had
collected on behalf of clients almost $1400 due on
a second mortgage and converted the funds to his
own use. He argued, however, that his
misconduct
was
related
to
alcoholism,

acknowledging before the District Ethics
Committee that he had "very serious drinking
problems." Id. at 300, 516 A.2d 1105. We
determined that the respondent's misconduct had
resulted from "the extensive pressure of coping
with his alcohol dependency and its ravaging
effects upon his life and practice." Id. at 301-02,
516 A.2d 1105. We observed that "a similar effect
on perception, cognition and character may be
caused by financial reverses, especially when that
results in extreme hardship to respondent's
family." Id. at 302, 516 A.2d 1105. We concluded
that the record did not establish that respondent's
alcoholism had prevented him from forming the
requisite intent to misappropriate, acknowledging
that "[t]hese psychological states are extremely
difficult for us to resolve. We do not purport here
to determine definitively the effect alcohol
dependency can have on the volitional state of a
person. We have only the legal standard to guide
us. We wish that we knew more." Id. at 303, 516
A.2d 1105.
Nevertheless, the Court expressed its
difficulty in reconciling the sanction of
permanent[596 A.2d 749] disbarment with the
case of the rehabilitated alcoholic. I quote at
length from the Court's thoughtful opinion:
The circumstance of the rehabilitated
alcoholic or addict is deeply troubling to us. He
has presumably recovered from the condition that
contributed to cause
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his clients harm, and he will probably never again
do any harm. But many of the lawyers,
nonalcoholic, nonaddicted, disbarred by us for
misappropriation would probably never again
misappropriate. Indeed the probabilities may be
even greater. Yet we disbar. That individual
harshness--and so it is in most cases--is justified
only if we are right about the devastating effect
misappropriation--unless so treated--has on the
public's confidence in the Bar and in this Court.
Our primary concern must remain protection of
the public interest and maintenance of the
confidence of the public and integrity of the Bar.
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There may come a time when knowledge of
the effect of drugs or alcohol, or other dependency
upon the ability of individuals to conform their
conduct to a norm, may lead us to alter our
current view. Programs may be developed in
conjunction with the Bar and the involved
professionals that will promise the avoidance of
public injury with the concurrent rehabilitation of
dependent attorneys. We have seen, as they attest,
that dependent attorneys become skilled at
deception, not only of others, but of themselves.
The best help is self-help, but others may be able
to detect the need and help attorneys to take the
first step to recovery. Under such programs an
attorney could demonstrate commitment to a
firm plan of recovery from the disease or
condition. That in turn could assure the Court,
and therefore, the public, of the individual's
ability to practice under circumstances or
conditions that will assure public confidence until
the disease or defect was arrested. For now, we
find it difficult to exonerate the conduct
influenced by the compulsion of alcohol
dependency as contrasted with the compulsion to
preserve one's family or assist another in a time of
extreme need.
We do not completely close the door. We
never will. The Alcoholism Advisory Committee
established
by
interested
lawyers
and
professionals has already aided the Court and the
disciplinary process in understanding these
issues. New efforts undertaken by the State Bar
Association give reason to hope that we may
someday better begin to understand and deal with
the effect of this disease in the profession.
[Id. at 304-05, 516 A.2d 1105.]
In reciprocally disbarring respondent Hein
from practice in the United States District Court,
Judge Sarokin observed that "[ ]if what caused
[Hein's] infractions no longer exists, should not
compassion and understanding permit a second
opportunity?" 120 N.J.L.J. 787 (Oct. 29, 1987).
See also In re Canfield, 104 N.J. 314, 516 A.2d
1114 (1986) (alcoholism not sufficient mitigating
factor to overcome presumption of disbarment in

misappropriation case); In re Monaghan, 104 N.J.
312, 516 A.2d 1113 (1986) (same).
In In re Warhaftig, 106 N.J. 529, 524 A.2d
398 (1987), the respondent had simultaneously
suffered "a precipitous decline in his real-estate
practice" and incurred large medical expenses for
his wife's cancer treatments and for his son's
psychiatric
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counseling. Id. at 531, 524 A.2d 398. He had
begun prematurely to withdraw predicted fees
from funds received for pending real-estate
matters, all the while keeping lists of client
names, withdrawals, fees eventually earned, and
redeposits. Id. at 530-31, 524 A.2d 398. All
withdrawn funds had been replaced prior to
discovery, and thus "no client was injured." Id. at
534, 524 A.2d 398. Warhaftig fully cooperated
with the investigation. Id. at 535, 524 A.2d 398.
The Court noted "the very real hardship that beset
respondent's family and apparently led to his
wrongful conduct" and found "especially tragic"
that such hardship had contributed to "the
disbarment of an attorney who, for the better part
of his career, has conducted himself in an
exemplary fashion." Ibid. The Court [596 A.2d
750] was nonetheless compelled by Wilson to
order disbarment.
Based on my experience in applying the
Wilson rule, I no longer find its mandate to be
invariably acceptable. If all the cases involved
evidence of knowing misappropriation as strong
as that in Wilson, then I could tolerate an
unbending
application
of
Wilson.
The
misappropriation cases before this Court,
however, reflect many shadings of proof.
Although the Court has usually been unanimous
even in close misappropriation cases, the burden
of uniformly applying Wilson is readily
discernible from a close scrutiny of the opinions
in several difficult cases. See In re Gallo, supra,
117 N.J. 365, 568 A.2d 522 (respondent who
invaded client trust funds suspended for three
months; proofs did not establish knowing
misappropriation but rather that respondent was
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unfamiliar with principles of trust-account
administration and followed practice of prior
employer); In re Gold, 115 N.J. 239, 557 A.2d 1378
(1989) (respondent suspended five years for
combining business and trust accounts into single
all-purpose account; DRB divided five to four on
whether
record
demonstrated
knowing
misappropriation, and Court found evidence
insufficient to establish post-Wilson knowing
misappropriation); In re Sommers, 114 N.J. 209,
553 A.2d 789 (1989) (respondent disbarred for
knowing misappropriation; Court divided four-tothree on whether
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record established knowing misappropriation by
clear and convincing evidence); In re James,
supra, 112 N.J. 580, 548 A.2d 1125 (respondent
suspended three months for ethical violations;
although respondent had misused trust account
for twenty-four years as "second business
account" to pay litigation costs, payroll taxes, and
other expenses, no evidence in record
demonstrated knowing misappropriation of client
funds); In re Simeone, 108 N.J. 515, 531 A.2d 729
(1987) (respondent suspended six years for
ethical violations; although respondent had
withheld closing proceeds from seller for four
months and had used $10,000 of personal funds
to pay amount due, record lacked clear and
convincing
evidence
of
knowing
misappropriation); In re Johnson, 105 N.J. 249,
520 A.2d 3 (1987) (respondent suspended
indefinitely for having misappropriated clients'
funds; although respondent had misused,
commingled, and failed to account for clients'
funds, and had been out of trust in respect of
three litigated matters--resulting in payments by
Clients' Security Fund of $29,501.68 to eleven
claimants--record did not establish clear and
convincing evidence of knowing misappropriation
of clients' trust funds); In re Orlando, 104 N.J.
344, 517 A.2d 139 (1986) (respondent suspended
four-and-one-half years for failure to have
maintained adequate trust-account records, and
suspended indefinitely for use of illegal drugs;
evidence of inadequate and negative trustaccount balances over five-month period held

insufficient to establish clear and convincing
evidence of knowing misappropriation); In re
Perez, 104 N.J. 316, 517 A.2d 123 (1986)
(respondent suspended two years for ethical
violations, including failure to preserve
identification of clients' funds, failure to maintain
records of receipt of funds and render proper
accountings to clients, and failure to maintain
adequate trust-account records; in view of client's
testimony on remand that client consented in
advance to invasion of trust funds, contradicting
respondent's prior admission, Court divided fiveto-two on whether record demonstrated clear and
convincing
evidence
of
knowing
misappropriation); In re Fleischer, 102 N.J. 440,
508 A.2d 1115 (1986) (respondent disbarred for
knowing misappropriation; Court divided six-toone on whether record established knowing
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misappropriation
evidence).

by

clear

and

convincing

To discern whether and to what extent the
Court's determinations in some cases that the
proofs fell short of establishing a knowing
misappropriation also reflected the sense that
disbarment was a disproportionate punishment
for that respondent would be difficult.
Nevertheless, inflexible application of the Wilson
rule forces the DRB and the Court to choose, on a
close record, between a finding that knowing
misappropriation has not been proved, on the one
hand, and disbarment on the other. We need not
so narrowly limit our options [596 A.2d 751] in
imposing discipline on lawyers. Other disciplinary
options include suspensions for a term of years,
or indefinite suspensions with reinstatement
subject to conditions imposed by the Court.
Some may argue that public confidence in the
bar and in the judiciary would be threatened by
even the slightest relaxation of the Wilson rule.
My perception is that if there is a problem with
public confidence in the bar, it does not exist
primarily because a handful of lawyers
misappropriate clients' funds. Rather, I suspect
that any such lack of confidence is attributable
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primarily to other conduct and practices by a
small group of lawyers that continue to generate
public mistrust. I assume that the Wilson rule is
not widely known outside the bar, and to the
extent that it is understood, the public would also
understand sensible and limited exceptions to its
application. I would favor the continued
application of Wilson in the vast majority of
knowing-misappropriation cases. I am no longer
willing, however, to apply it indiscriminately
because
its
indiscriminate
application
occasionally results in the disbarment of lawyers
who would not be disbarred if the Court were to
be guided instead by its sound discretion.
III
I concur with the Court's conclusion that on
this record there is insufficient evidence that
respondent knowingly misappropriated
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clients' funds for his own use. The evidence that
on one occasion the ledger showed disbursements
in excess of the stated balance proves nothing in
the absence of evidence that the balance was
recorded before the disbursements were made
and that respondent was aware of the ledger
balance when he wrote the checks. Neither fact is
established by the evidence. Furthermore, this
record does not establish that respondent
knowingly
misappropriated
approximately
$1,300 from his old friend and accountant, John
Edone, the alleged misappropriation consisting of
an invasion of a $5,000 negligence settlement for
which respondent charged no fee.
Nevertheless, on twenty-six instances over
three years, trust funds were invaded because the
account for respondent's parents had insufficient
funds. That circumstance, combined with
respondent's concededly inadequate trust ledger,
might fairly suggest that respondent must have
known that clients' funds occasionally had been
used to pay his parents' and sister's mortgages.
Respondent's candid, unrebutted, and thoroughly
credible testimony was that he never knew that to
be wrong, never understood that a balanced trust

account was not the limit of his professional
responsibility.
Had the Court read this record to sustain a
finding of knowing misappropriation, however,
respondent's avowed and credible explanation for
his misconduct would have been irrelevant.
Applying the Wilson rule, the Court would have
been required to disbar respondent, in
accordance with the DRB's recommendation. The
majority observes that "no more radical exception
to Wilson could be designed," ante at 232, 596
A.2d at 736, than to permit consideration of an
attorney's inexperience in the management of a
trust account in fashioning appropriate discipline.
Their position is that a lawyer's state of mind is
decisive on the issue of disbarment, and that
mitigating evidence, such as a lawyer's
unfamiliarity with basic principles of trustaccount management, cannot be considered in
imposing
discipline
for
a
knowing
misappropriation. The majority overlooks In re
Gallo, supra, 117 N.J. at 373, 568 A.2d 522, and In
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re James, supra, 112 N.J. at 591, 548 A.2d 1125, in
which we attached significance to the
respondents' unfamiliarity with basic principles of
trust-account management. Moreover, the
majority's application of Wilson precludes
consideration of any mitigating evidence if a
knowing misappropriation is proved. My view is
that so rigid an application of Wilson
unnecessarily restricts both the DRB and this
Court in the administration of attorney discipline.
Thus, if this record presented clear and
convincing
evidence
of
knowing
misappropriation, the Court should have been
free to consider not whether respondent [596
A.2d 752] would be excused for his naivete, but
whether he must be disbarred in spite of it.
To the extent Wilson precludes us from
considering the entire record in misappropriation
cases, I am no longer satisfied that it is necessary
for the Court to follow its mandate unreservedly. I
believe the Wilson rule should continue to guide
the Court in determining the discipline to be

Konopka, Matter of, 596 A.2d 733, 126 N.J. 225 (N.J. 1991)

imposed in the vast majority of misappropriation
cases. Those determinations, however, would in
my view better reflect the collective wisdom of the
Court and better serve the interests of the bar and
the public if they were tempered by a recognition
that under special circumstances discipline short
of disbarment may occasionally be appropriate in
knowing misappropriation cases. All of this
Court's resources--its experience, discretion,
compassion, insight, and judgment--are brought
to bear in deciding the wide variety of cases on its
docket. We need not limit our available resources
when we decide attorney-discipline cases
involving the alleged misappropriation of clients'
funds.
Justices O'HERN and GARIBALDI join in
this opinion.
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For suspension--Chief Justice WILENTZ and
Justices CLIFFORD, HANDLER, POLLOCK,
O'HERN, GARIBALDI and STEIN--7.
Opposed--None.
ORDER
It is ORDERED that MICHAEL A. KONOPKA
of PASSAIC, who was admitted to the bar of this
State in 1971, is hereby suspended for six months,
effective October 28, 1991, and until the further
Order of the Court; and it is further
ORDERED that respondent shall be
restrained and enjoined from practicing law
during the period of his suspension and that he
shall comply with Administrative Guideline 23 of
the Office of Attorney Ethics, which governs
suspended attorneys; and it is further
ORDERED that all funds, if any, currently
existing in any New Jersey financial institution
maintained by MICHAEL A. KONOPKA,
pursuant to Rule 1:21-6, shall be restrained from
disbursement except upon application to this
Court, for good cause shown, pending the further
Order of this Court, and it is further

ORDERED that respondent shall reimburse
the Ethics Financial Committee for appropriate
administrative costs incurred in the prosecution
of this matter.
--------------1 See In re Addams, 579 A.2d 190
(D.C.App.1990); In re Marks, 72 A.D.2d 399, 424
N.Y.S.2d 229 (1980); State of Oklahoma, ex rel.
Oklahoma Bar Ass'n v. Raskin, 642 P.2d 262
(Okla.1982); Carter v. McCarthy, 544 A.2d 149
(R.I.1988).
2 Number of attorney claims paid by the New
Jersey Lawyers' Fund for Client Protection
(formerly Clients' Security Fund) 1980 to 1990:
Year Number of Attorneys
1980
13
1981
12
1982
11
1983
9
1984
10
Year Number of Attorneys
1985
9
1986
10
1987
12
1988
6
1989
11
1990
12
When the attorney has generated multiple claims,
sometimes paid by the Fund over several years, he
or she is counted only once.
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In the Matter of Michael J. BELL, an
Attorney-at-Law.
Supreme Court of New Jersey.
Argued Sept. 26, 1989.
Decided Oct. 4, 1991.
John J. Janasie, Deputy Ethics Counsel,
Westfield, argued the cause on behalf of Office of
Attorney Ethics.
[596 A.2d 753] Matthew Boylan, for
respondent (Lowenstein, Sandler, Kohl, Fisher &
Boylan, Roseland, attorneys).
PER CURIAM.
This matter stems from three complaints
filed against respondent following an audit of his
books and records. The District VI Ethics
Committee (Ethics Committee) found that
respondent had engaged in conduct involving
dishonesty and misrepresentation, in violation of
DR 1-102(A)(4); had overreached clients in
charging excessive fees, in violation of DR 2106(D); had violated record keeping regulations,
R. 1:21-6 and DR 9-102(B)(3) and (C); had failed
to preserve the identity of client funds, in
violation of DR 1-102(A); and had engaged in
other
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activities adversely reflecting on his fitness to
practice law, in violation of DR 1-102(A)(6).
Although it found that respondent had misused
trust funds, the Ethics Committee did not
determine whether the misuse was knowing.
The Disciplinary Review Board (DRB) agreed
substantially with the Ethics Committee's
findings. In addition, the DRB found that
respondent knowingly misappropriated client
funds in three separate matters. Accordingly, the
DRB recommended that respondent be disbarred.
Three dissenting members of the DRB found

respondent's misuse of client funds to be
negligent and recommended a three-year
suspension.
Our independent review of the record leads
us to conclude that respondent knowingly
misappropriated client funds and that he must be
disbarred. Because of that conclusion, this
opinion is concerned, to the exclusion of other
allegations of attorney misconduct, solely with the
issue of knowing misappropriation. Within that
context, we further limit the opinion to the acts of
misappropriation that occurred after the
publication of In re Wilson, 81 N.J. 451, 409 A.2d
1153 (1979).
I
The record clearly and convincingly
establishes
that
respondent
knowingly
misappropriated trust funds in two post-Wilson
matters. In the first, his clients were James and
Maryann Maguire, and in the second, his client
was his cousin, Maurice Spagnoletti.
The DRB summarized the facts in these two
matters:
In the Maguire matter, for instance,
respondent deposited two checks in his trust
account, one for $9,300 and the other for $1,000,
representing the deposit tendered by the
purchasers of the Maguires' property. Those
deposits were made on December 1, 1979, and
January 9, 1980, respectively. Notwithstanding
the fact that no disbursements were made on the
Maguires' behalf until March 31, 1980, the trust
account balance was only $1,697.12 on December
31, 1979, $968.98 on January 7, 1980, $1,053.07
on January 31, 1980, and $12.98 on February 29,
1980. However, respondent should have held
$10,300 in trust for the Maguires until March 31,
1980. Thus, the trust account shortage in Maguire
ranged from more than $8,000 to more than
$10,000. $8,000 of that
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shortage resulted from two payments to
respondent in December: one check for $3,000
which cleared on December 12, 1979, and a
second check for $5,000 payable to respondent,
which cleared on December 17, 1979.
At the ethics hearing of January 14, 1987,
respondent conceded that there was a trust
account shortage in connection with the Maguire
transaction. He testified that he was unable to
explain the reason for the shortage as a result of
the destruction of all his records by a fire in his
office in late 1979. He recalled, however, that
"there were monies that were supposed to come
from (client) Malfettone which did not come
which caused a shortage. And I believe the same
day, I made a loan ... which satisfied the
overdraft." Indeed, the record shows--and
respondent so admitted--that in April 1980 he
obtained a $35,000 loan which he deposited in
his trust account to cover a shortage in connection
with "one [596 A.2d 754] of the two real estate
transactions." 1
Similarly, in the Spagnoletti matter, on June
18, 1980, respondent's trust liability to his client
consisted of $20,074.64. On that date, however,
the trust account balance was only $18,137.68.
From June 23 through July 7, 1980, respondent's
trust liability to Spagnoletti amounted to
$15,051.44. On June 23, however, the trust
account balance was only $12,022.04 and, by July
7, 1980, it had declined to $1,903.60. The three
largest decreases in the trust account balance
were the result of three checks of $3,000 each
made payable to respondent. Those checks were
dated July 1, July 2, and July 5, 1980. (Exhibit P-9
attached to the complaint). The July 1 and July 2
checks were cashed on those same days; the July
5 check was cashed on July 7, 1980 (Exhibit P-8
attached to the complaint).
[Footnote and transcript references omitted.]
From these facts, the DRB concluded:
It matters not that respondent might not have
utilized those funds for his own gain, as he
contends. In re Wilson, supra, 81 N.J. at 455 n. 1

[409 A.2d 1153]; In re Noonan, [102 N.J. 157, 160,
506 A.2d 722 (1986).]
The record is replete with clear instances of
knowing misappropriation of trust funds. In the
absence of an outright admission, circumstantial
evidence can lead to the conclusion that a lawyer
knew or had to know clients' funds were being
invaded. Matter of Johnson, 105 N.J. 249, 258
[520 A.2d 3] (1987).
By respondent's own admission, beginning in
December, when he had a coronary bypass
operation, and during the relevant times
mentioned in the complaint, 1978 through 1980,
"I really didn't feel I was practicing law." I had no
"outside office. I was using my home. I wasn't
listed. I (did not) believe I had an office phone. I
didn't have a secretary.... I had no sign; and I
didn't
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any business. The only work I was doing was for
people I had a personal relationship with."
Accordingly, respondent cannot argue that the
volume of his practice, combined with the fact
that he was a sole practitioner, precluded him
from closely examining his trust account records
and that, consequently, any misuse of client funds
was negligent, not intentional. As the Court stated
in Matter of Johnson, supra, 105 N.J. at 260 [520
A.2d 3] (1987):
[W]e do not intend to suggest that henceforth a
respondent who just walks away from his
fiduciary obligation as safekeeper of client funds
can expect this Court to take an indulgent view of
any misappropriation. We will view "defensive
ignorance" with a jaundiced eye. The intentional
and purposeful avoidance of knowing what is
going on in one's trust account will not be deemed
a shield against proof of what would otherwise be
a "knowing misappropriation." There may be
semantical inconsistencies, but we are confident
that within our ethics system, there is sufficient
difference between intentional ignorance and
legitimate lack of knowledge.
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[Transcript references omitted.]
In Wilson, we declared, in now familiar
language, that a misappropriation is "any
unauthorized use by the lawyer of clients' funds
entrusted to him, including not only stealing, but
also unauthorized temporary use for the lawyer's
own purpose, whether or not he derives any
personal gain or benefit therefrom." 81 N.J. at 455
n. 1, 409 A.2d 1153. Knowing misappropriation
"consists simply of a lawyer's taking a client's
money entrusted to him, knowing that it is the
client's money and knowing that the client has not
authorized the taking." In re Noonan, 102 N.J.
157, 160, 506 A.2d 722 (1986). In both the
Maguire and Spagnoletti matters, as the DRB
concluded, [596 A.2d 755] "the record is replete
with clear instances of knowing misappropriation
of trust funds."
Our examination of the record reveals that
during the period he handled the Maguire and
Spagnoletti matters, respondent used his trust
account both as a business account and as a
personal account to accommodate some of his
friends, generally elderly acquaintances whose
bills respondent paid. Respondent regularly paid
these bills regardless of whether sufficient funds
were in his trust account to cover the
expenditures. The practice began before the
publication of Wilson and continued thereafter.
Respondent described his use of trust funds for
his friends in the late 1970s:

A. (No response.)
Q. You didn't have it from him to make the
disbursement?
A. Oh, yeah. That happened a number of times.
Q. And would that be the reason that your trust
account might have been deficient in those areas
by virtue of doing the work you were doing for
these particular [friends]?
A. Well, at certain times, yeah, I would assume it
would.
Respondent justifies his misuse of clients'
funds because of his personal problems. In 1975,
respondent's father died, and in the following
year, respondent underwent double bypass heart
surgery. After this operation, respondent
essentially ceased accepting clients. He completed
pending matters and accepted new matters from
friends only. In 1977, respondent's brother
committed suicide. The following year respondent
developed a nervous condition and impotency due
to a diabetic condition. In 1979, because of an
automobile accident, he was hospitalized for one
month with two herniated discs and related back
ailments. In December of that year, his residence,
in which his office was located, burned down.
Finally, in May 1980, his mother suffered a
stroke.

But I had records. I knew who had money in
the account, and who had to give me money, you
know, at all times.

The thrust of respondent's argument is that
his personal problems so distracted him that he
could not diligently manage his trust account. He
admitted, however, that he knew that it was
unethical to use client funds without
authorization. Furthermore, contrary to his
asserted inability to manage his trust account
from 1978 to 1980, respondent perceived himself
during this period as possessing sufficient
financial expertise to manage the affairs of others.
In this regard, he testified:

Q. Well, would it ever come an occasion where
you made an advance for [your friend], and he
owed the money, and you paid out money on his
behalf despite the fact that you didn't have it?

Q. Now, going back to the Maguire real estate
transactions with Burch [the pre-Wilson matter],
could you, as an attorney since 1960--did you
understand
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A. Well, at the time, I know I had a lot of personal
problems; and, quite honestly, I don't think I was
putting in the attention to the accounts that
probably normally I would have had before 1976.
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that when you received the funds of $9300 and
$1000, that these funds were to be held by you
and not to be disbursed until the closing?
A. As a lawyer, as a matter of general knowledge,
of course, I know that I have to say, though, my
state of mind was such that whatever you want to
call it, neglect, lack of concern, whatever * * *.
******
I was not conducting a law practice, although
I may have filed a tax return listing myself as a
lawyer; but I certainly was not the same lawyer I
was * * *.
Q. I won't argue with you; but despite the fact that
you might not have been the same lawyer that you
were, you did know even at that time that this is
what was supposed to be done with the money?
A. I admit that, yes.
Q. Mr. Bell, other than your practice as an
attorney at law, would you consider yourself to
have any expertise in any other area.
[596 A.2d 756] A. Yes.
Q. What area would that be?
A. Financial.
Q. During the years 1978, 1979, and 1980, would
you still have considered yourself to be an expert
in the area of finances?
A. Yes.
Respondent does not deny that using his
business account as a trust account was improper
or that his record keeping was shoddy and
haphazard. Lawyers, as we have said, "have a duty
to assure that their accounting practices are
sufficient to prevent misappropriation of trust
funds." In re Fleischer, 102 N.J. 440, 447, 508
A.2d 1115 (1986). As fiduciaries, lawyers are
obliged to know whether their trust accounts are

in balance. Here, the conclusion is inescapable
that respondent knew he was using client funds
without authorization. It makes no difference that
respondent did not use any of the funds for his
own purposes or that no client suffered from his
misappropriation. In re Noonan, supra, 102 N.J.
at 160, 506 A.2d 722.
Respondent's claim that his physical and
mental problems excuse or mitigate his
misappropriations are likewise unavailing.
Nothing in the record establishes that his
problems caused his misappropriations. In re
Jacob, 95 N.J. 132, 137, 469 A.2d 498 (1984).
Absent a "demonstration by competent medical
proofs that respondent suffered a loss of
competency, comprehension or will of a
magnitude that could excuse egregious
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misconduct," his physical or mental condition will
not excuse the knowing misuse of client funds.
Ibid.
II
Although respondent may have endured
more grief within several years than many endure
in a lifetime, his suffering did not prevent him
from knowing what he was doing when he
misused client funds. Accordingly, we find that
respondent knowingly misappropriated funds in
violation of DR 9-102 and must be disbarred.
Respondent shall reimburse the Ethics
Financial
Committee
for
appropriate
administrative costs, including the costs of
transcripts.
STEIN, J., concurring in part and dissenting
in part.
I expressed the view in In re Konopka, 126
N.J. 225, 596 A.2d 733 (1991), that
although the Wilson rule is the right rule for the
vast majority of misappropriation cases, the
inflexibility with which it can be applied runs the
risk of creating within our attorney-discipline
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system an almost reflexive approach to such
cases, obscuring and ignoring the individual
circumstances to an intolerable degree. [Id. at
241, 596 A.2d 733.]
I observed that the Court's dispositions in
misappropriation cases "would in my view better
reflect the collective wisdom of the Court and
better serve the interests of the bar and the public
if they were tempered by a recognition that under
special circumstances discipline short of
disbarment may occasionally be appropriate in
knowing misappropriation cases." Id. at 259, 596
A.2d 733.
The Court's opinion cites two instances of
respondent's knowing misappropriation, both of
which allegedly occurred after respondent had
undergone double by-pass heart surgery and had
ceased accepting new matters other than for
friends. At the District Ethics Committee hearing
in 1987, respondent was unable to justify the
trust-account shortage in one client's funds that
concededly had existed in 1980, explaining that a
fire
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had destroyed his office records in 1979. The
evidence of knowing misappropriation was
sufficiently ambiguous that three members of the
Disciplinary Review Board concluded that
respondent's conduct was negligent, not knowing.
The record also reflects that any funds withdrawn
improperly were replaced, no client having
sustained any financial loss. I also note that
respondent voluntarily placed his name on the
inactive list in 1980, and has not practiced law
since then.
The most distinctive aspect of this record is
that respondent attributes his inattention to his
practice and the resultant misuse of clients' funds
to a devastating sequence of [596 A.2d 757]
events affecting respondent and his family.
Acknowledging that "respondent may have
endured more grief within several years than
many endure in a lifetime," ante at 267, 596 A.2d
752, the Court's opinion enumerates the personal

tragedies that respondent sustained during the
period preceding his alleged misappropriation:
In 1975, respondent's father died, and in the
following year, respondent underwent double bypass heart surgery. After this operation,
respondent essentially ceased accepting clients.
He completed pending matters and accepted new
matters for friends only. In 1977, respondent's
brother committed suicide. The following year
respondent developed a nervous condition and
impotency due to a diabetic condition. In 1979,
because of an automobile accident, he was
hospitalized for one month with two herniated
discs and related back ailments. In December of
that year, his residence, in which his office was
located, burned down. Finally, in May 1980, his
mother suffered a stroke. [Ante at 265, 596 A.2d
752.
In its application of the Wilson rule the Court
has ignored instances of personal tragedy in
determining
discipline
for
knowing
misappropriation, see In re Noonan, 102 N.J. 157,
160, 506 A.2d 722 (1986), in the absence of proof
that the lawyer's problems actually caused the
misappropriation of clients' funds. See In re
Jacob, 95 N.J. 132, 137, 469 A.2d 498 (1984).
That standard of proof heretofore has been
unattainable by lawyers whose misappropriation
of funds has occurred during periods of alcohol or
drug impairment or in the course of personal or
family tragedy.
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In my view, insistence on proof that this
respondent's personal suffering caused him to
misappropriate funds is both unrealistic and
pointless. Our human experience is sufficient to
infer a relationship between severe personal
stress and acts of imprudence or even
desperation. The question should not be one of
causation, but rather whether our disciplinary
system is sufficiently flexible in unique
circumstances to temper the imposition of
discipline by taking into account the influence of
extraordinary events. It should be in this case.
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Accordingly, I would not vote to disbar. In my
view,
respondent
should
be
suspended
indefinitely from the practice of law, with leave to
apply for reinstatement at such time as
respondent is able to demonstrate his fitness to
resume practice.
For disbarment--Chief Justice WILENTZ,
and Justices CLIFFORD, HANDLER and
POLLOCK--4.
Concurring in part, dissenting in part-Justices O'HERN, GARIBALDI and STEIN--3.
ORDER
It is ORDERED that MICHAEL J. BELL of
JERSEY CITY, who was admitted to the bar of
this State in 1960, be disbarred and that his name
be stricken from the roll of attorneys of this State,
effective immediately; and it is further
ORDERED that MICHAEL J. BELL be and
hereby is permanently restrained and enjoined
from practicing law; and it is further
ORDERED that all funds, if any, currently
existing in any New Jersey financial institution
maintained by MICHAEL J. BELL, pursuant to
Rule 1:21-6, shall be restrained from
disbursement except upon application to this
Court, for good cause shown, and shall be
transferred by the financial institution to the
Clerk of the Superior Court who is directed to
deposit the funds in the Superior Court Trust
Fund, pending further Order of this Court; and it
is further
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ORDERED that MICHAEL J. BELL comply
with Administrative Guideline No. 23 of the Office
of Attorney Ethics dealing with disbarred
attorneys; and it is further
ORDERED that MICHAEL J. BELL
reimburse the Ethics Financial Committee for
appropriate administrative costs.

--------------1 Respondent admitted to allegations of the Ethics
Committee complaint that on April 19, 1980, he
was out-of-trust to the Maguires by over $21,000.
The Ethics Committee established the deficit by
deducting from the proceeds of the sale of the
Maguire's existing home the costs of that sale and
of the purchase of their new home. On April 14,
respondent brought the account into balance by
depositing the above-described $35,000 loan.
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PER CURIAM.
This matter arises from a grievance filed with
the District XIV Ethics Committee by the law firm
of McCarter & English (M & E) against one of its
former partners, respondent, Steven G. Siegel.
The complaint charged respondent with three
counts of unethical conduct in violation of Rule of
Professional Conduct 8.4(c), which prohibits
"conduct involving dishonesty, fraud, deceit or
misrepresentation." The first count charged
respondent with fabricating disbursements and
misappropriating funds of M & E, the second
count with submitting false expenses against a
client's account, and the third with improperly
withdrawing M & E funds as a gift from a client to
himself.

Count three involved a $53,450 gift to
respondent from a client for respondent's diligent
and successful efforts in handling one matter. The
Special Master found that respondent had
executed a check request for the $53,450 from M
& E funds and had listed the reason as "for
payment of closing proceeds." According to the
Special Master, respondent did not reveal to M &
E [627 A.2d 157] that this payment represented a
gift from a client, and thus prevented the firm
from considering whether it would prohibit the
acceptance of the gift or whether the gift was the
property of the partnership. The Special Master
found that respondent's conduct constituted
dishonesty, deceit, and misrepresentation in
violation of Rule 8.4(c).
-IThe Disciplinary Review Board (DRB)
sustained the Special Master's finding that
respondent was guilty of unethical conduct. The
DRB, however, based its conclusion on the
findings involving counts one and two, but not on
those concerning count three. A majority of the
DRB recommended a three-year suspension. The
three lay members dissented. Citing respondent's
"extensive ($25,000) and extended (three years)"
theft from his partners, the dissent recommended
disbarment.

The Special Master found on the first count
that respondent had submitted thirty-four false
requests for disbursements from September 4,
1986, to November 21, 1989, and had received
"$21,636.32

Our independent review of the record leads
us to agree with the DRB that respondent's
acceptance of the gift, as alleged in count three,
did not clearly and convincingly violate Rule
8.4(c). We find, however, that the evidence clearly
and convincingly establishes that respondent
knowingly misappropriated funds from his
partners. Respondent's repeated deception
compels disbarment.
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-II-

in either goods, services or cash to which he was
not entitled." On count two, he determined that
respondent had obtained $4,483.95 in false
disbursements.

The Decision and Recommendation of the
DRB summarized the charges and relevant
evidence relating to counts one and two as
follows:
Page 165
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Beginning in 1986 and through the end of
1989, respondent converted in excess of $25,000
in funds belonging to M & E by submitting false
requests for disbursements drawn against
"unapplied retainers," [which are] monies
collected and owned by M & E as legal fees, but
not yet transferred from the clients' files to M &
E's accounts. * * *
It was through the use of those unapplied
retainers that respondent's carefully contrived
scheme to divert M & E funds for his personal
benefit succeeded, went undetected for three and
one-half years and might have remained
unexposed if not for M & E's discovery, soon after
respondent's departure from the firm, of a
questionable American Express charge to a
client's file. * * *
By way of illustration of a personal expense
paid by M & E's funds through artifice on
respondent's part, on July 10, 1987 and June 15,
1989, respondent signed disbursement requests
for $689 and $530 respectively, listing the
purpose therefor as "surveyor charges" owed to
Coviello Brothers, Inc. in two real estate matters.
In reality, that business concern was a
professional landscaping service that had
landscaped respondent's residence. Other false
disbursement requests (thirty-four in all) covered
payments for respondent's personal tennis club
fees (totalling $1,700), theatre tickets ($3,000),
personal legal fees ($3,000), dental expenses
($645), mortgage service fee in connection with
his mother-in-law's residence ($1,797.50) and
sports memorabilia ($9,000). In every instance,
the payees were not fictitious; only the stated
purpose for the expense was illegitimate. * * *
Additional
false
expenses,
totalling
$4,483.95, are listed [in] * * * [c]ount [t]wo of the
formal complaint. In that case, M & E represented
Chemical Bank on various matters for which
respondent was the billing attorney. Under M &
E's bookkeeping system, each matter had an
individual number. Between April 30, 1989 and
December 31, 1989, respondent transferred
unapplied retainers from various Chemical Bank
matters to [a] single account, denominated

Chemical General account, thereby creating a
fund of unapplied retainers in the amount of
$15,392.21. Thereafter, between June 1, 1989 and
December 31, 1989, respondent [totally] depleted
the $15,000 fund * * *.
Specifically, respondent submitted numerous
false disbursement requests to M & E to cover the
payment of $4,483.95 in [627 A.2d 158] personal
expenses * * *. 1 * * *
Regarding the third count, the DRB found:
Count Three charged respondent with
improperly keeping $53,450 that should have
gone to M & E's accounts but that respondent,
instead, disbursed to himself as a gift from a
client, the Asbury Park Press ("The Press"). * * *
* * * From 1984 through 1988, respondent
worked on a * * * complex and lengthy matter,
which resulted in substantial profits to the Press *
* *. [At the close of the matter, the Press] issued
instructions to respondent on how to disburse
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1.5 million in closing proceeds deposited in M &
E's accounts. The disbursements included a
$50,000 reward to respondent for his personal
efforts * * *. The sum of $3,450 in accrued
interest on the $1.5 million [in] funds was also to
be disbursed to respondent as a gift. The $53,450
sum was not intended to be given to M & E * * *.
In fact, were respondent unable to accept the gift
because of any policy within the firm, the Press
expected that the monies would be returned to it.
Consistent with the Press' directives,
respondent signed disbursement requests for
checks payable to all individuals named by the
Press, including himself. * * * He labelled his own
$53,450 check as "payment of closing proceeds."
Respondent neither sought approval from M
& E to accept the gift nor informed the firm of the
Press' wish to give him a monetary reward. [Also,]
* * * he was not aware of any M & E policy
requiring an affirmative duty to obtain the firm's
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approval to the gift. * * * [I]t is undisputed that
there was no agreement governing the receipt of
gifts by partners * * *.
Following the discovery of respondent's
improprieties * * *, it was agreed that
respondent's $165,000 share of the firm's capital
account would be offset by certain sums unduly
kept by respondent, including the $50,000 gift
from the Press. Ultimately, respondent received
$125,000 from his share in the capital account.
[Footnote omitted.]
The DRB found that respondent's acceptance
of the gift from The Press may have been
imprudent, but in the absence of an established
firm policy prohibiting such gifts did not clearly
and
convincingly
demonstrate
deliberate
concealment. Thus, the DRB concluded that
respondent's conduct in count three did not
violate Rule 8.4(c).
In contrast, the DRB determined that
respondent's repeated deceitful misappropriation
of M & E funds, as enumerated in counts one and
two, "was unethical and extremely serious."
Although the DRB stated that theft by an
attorney, irrespective of the source of the funds,
must never be tolerated, it concluded for two
reasons that disbarment was not appropriate.
First, the majority reasoned, because this is a case
of first impression in this State, respondent did
not have notice that misappropriating funds from
his partners could result in disbarment. Second,
the majority pointed to respondent's outstanding
record as an attorney. The majority concluded
that respondent's actions warranted a three-year
suspension.
The dissent disagreed:
We unhesitatingly vote to disbar.
******
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[Respondent's] achievements and impeccable
reputation as a lawyer, lecturer and law professor

are undeniably impressive, but they should not
serve to mitigate the extensive ($25,000) and
extended (three years) swindle of his own
partners' funds, just as nothing will serve to
mitigate theft of clients' funds. In like manner,
[respondent's] acknowledgment of his piracy and
restitution to his partners should not merit great
commendation, particularly in light of the
unavoidable suspicion that contrition ensued[627
A.2d 159] only because he had the bad luck of
being apprehended.
No one will deny that [respondent]
committed an act of moral turpitude. He
embarked on a prolonged deceitful scheme to
plunder his partners' money, a scheme that
ultimately put $25,000 in his pocket. And he did
so surreptitiously, unlike the examples he cited of
perceived abuses by other partners. While,
arguably, some of his partners' conduct might
have been irregular, it was not unethical, illegal or
shrouded in secrecy, like his. To submit to the
bookkeeper a receipt for a personal lunch and to
say "pay it" is a far cry from fabricating
disbursement requests that, on their face, give
clear notice to the firm that the expenses had
been incurred for the benefit of clients. The first
example could be called an internal firm dispute;
the second is called thievery.
******
* * * It is our unshaken conviction * * * that,
in this case, this attorney must be disbarred. We
see no other appropriate discipline for an attorney
who stole considerable sums from his law
partners--an association that requires reliance,
confidence and trust--not once, not twice, but on
thirty-four separate occasions stretched over a
period of three years. [Footnote omitted.]
Our independent review of the record leads to
our acceptance of the DRB's findings of fact. We
conclude, however, that disbarment is required.
In reaching that result, we focus on respondent's
actions as specified in counts one and two.
-A-
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Both the Special Master and the DRB
enumerated thirty-four separate specific acts of
deceit, spanning three years. Those acts reveal
that respondent undertook a " 'pattern of activity'
" to defraud his partners. In re Spina, 121 N.J.
378, 390, 580 A.2d 262 (1990). Conduct that
involves so many acts over so long a period
cannot be considered, as respondent contends,
"aberrational." We see no ethical distinction
between a lawyer who for personal gain willfully
defrauds a client and one who for the same
untoward purpose defrauds his or her partners.
See Attorney Grievance Comm'n of Maryland v.
Nothstein, 300 Md. 667, 480 A.2d 807, 817
(1984). In the absence of compelling mitigating
factors justifying
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a lesser sanction, Attorney Grievance Comm'n of
Maryland v. Ezrin, 312 Md. 603, 541 A.2d 966,
969 (1988) (citing Nothstein, supra, 480 A.2d at
807; Attorney Grievance Comm'n of Maryland v.
Harper, 300 Md. 193, 477 A.2d 756 (1984);
Attorney Grievance Comm'n of Maryland v.
Pattison, 292 Md. 599, 441 A.2d 328 (1982);
Attorney Grievance Comm'n v. Burka, 292 Md.
221, 438 A.2d 514 (1981)), which will occur quite
rarely, see In re Wilson, 81 N.J. 451, 461, 409
A.2d 1153 (1979) (stating that mitigating factors
will rarely override requirement of disbarment
when attorney misappropriates client's funds),
misappropriation of firm funds will warrant
disbarment.
We reject the assertion that respondent's lack
of notice compels a lesser sanction. In Spina,
supra, 121 N.J. at 390, 580 A.2d 262, we
disbarred an attorney who pled guilty to the
federal misdemeanor of taking property
belonging
to
his
employer.
Spina's
misappropriations occurred over a two-and-onehalf-year period. Among other things, he
submitted false reimbursement claims and
deposited in his personal checking account checks
intended as contributions to his employer. Id. at
380, 580 A.2d 262. Adopting the DRB findings,
we found "immaterial" that Spina's conduct had
not occurred in the context of a lawyer-client

relationship. Id. at 384, 580 A.2d 262. Likewise,
Spina's conduct towards his employer "
'constitute[d] irrefutable evidence of a profound
lack of professional good character and fitness.' "
Id. at 384-85, 580 A.2d 262 (quoting In re
Templeton, 99 N.J. 365, 367, 492 A.2d 1001
(1985)). In rejecting the contention that
disbarment is inappropriate because the case is of
first impression, we are impressed by the DRB
dissent, which saw no ethical distinction between
the prolonged, surreptitious misappropriation of
firm funds and the misappropriation of client
funds.
[627 A.2d 160] In other states, the
misappropriation of partnership funds has led to
disbarment. In Nothstein, supra, 480 A.2d at 818,
the Maryland Court of Appeals disbarred an
attorney who had submitted $40,000 of false
expense claims to his law firm. Similarly, in Ezrin,
supra, 541 A.2d at 969, the same court disbarred
an attorney who had misappropriated $200,000
of his partners' money
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over three years. The court stated that such
misappropriation "involves moral turpitude; it is
an act infected with deceit and dishonesty * * *."
Ibid.
The Supreme Court of Missouri, in a similar
case, disbarred an attorney who admitted to
misappropriating over $40,000 by fraudulently
charging client accounts. See In re Maier, 664
S.W.2d 1, 2 (1984). Maier had falsely represented
that the funds were to pay third parties for
services. In an attempt to cover his conversion, he
compounded the fraud by inflating client bills.
The Missouri court, recognizing that disciplinary
proceedings are designed primarily to determine
an attorney's fitness to continue as a member of
the bar, noted that Maier had "betrayed the trust
of his firm" and "dishonored the profession." Id.
at 2. Consequently, the court concluded that
allowing Maier to remain a member of the bar
"would be inimical to the public confidence
essential for the effective administration of
justice." Ibid.
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The Appellate Division of the New York
Supreme Court disbarred an attorney who had
misappropriated $8,800 in client payments from
his firm over an eleven-month period. See In re
Salinger, 88 A.D.2d 133, 452 N.Y.S.2d 623, 625
(1982). Salinger, the managing lawyer at a branch
office of Jacoby & Meyers, concealed his fraud by
instructing numerous clients to make checks for
legal fees payable to him directly and by pocketing
cash payments. Id. 452 N.Y.S.2d at 624.
Commenting on Salinger's deceit, the New York
court iterated its view that "any attorney who
converts funds entrusted to his custody is,
presumptively, unfit to be a member of the Bar."
Ibid. (citing In re Marks, 72 A.D.2d 399, 424
N.Y.S.2d 229 (1980)).
In In re Selden, 107 Wash.2d 246, 728 P.2d
1036 (1986), an associate was disbarred for
cashing and keeping the proceeds of client checks
made payable to him for legal services. During an
eight-month period, Selden deposited to his own
bank account approximately thirty checks totaling
$6,810.40 from twenty clients. Id. 728 P.2d at
1039. Selden, like respondent here, argued that
the matter was an internal dispute that did not
warrant disciplinary
Page 170
action. The Washington Supreme Court
responded: "To characterize extensive and
repeated thefts from [one's] firm * * * and
concealment of client ledgers as no more than an
'intrapartnership accounting dispute' is an affront
to the profession and its disciplinary procedures."
Id. at 1040. The court concluded that Selden's
repeated misappropriation of firm funds in
conjunction with his attempts to conceal his fraud
warranted disbarment. Id. at 1037-38.
These opinions make clear that knowingly
misappropriating funds--whether from a client or
from one's partners--will generally result in
disbarment. Although the relationship between
lawyers and clients differs from that between
partners, misappropriation from the latter is as
wrong as from the former. A plainly-wrong act is
not immunized because the victims are one's

partners. We are unpersuaded by respondent's
argument that he lacked constructive notice that
the misappropriation of partnership funds could
result in disbarment. Respondent concedes that
his conduct was clearly improper. In mitigation,
he offers three considerations: personal problems,
a prior record that is both unblemished and
distinguished, and disillusionment with the
conduct of other partners at M & E.
-BWe recognize that a respondent's "[p]ersonal
or emotional problems are mitigating factors" in a
disciplinary proceeding. In re Kasdan, 115 N.J.
472, 490, 559 A.2d 411 (1989). The mitigating
factors here, however, are not persuasive.
Concerning respondent's personal problems, in
1987 his father became emotionally dependent on
[627 A.2d 161] him following the death of
respondent's stepmother. That same year his
father was hospitalized for several months
because of an automobile accident. His father
then developed prostate cancer. Respondent's
wife underwent spinal surgery after the birth of
their second child. One of respondent's children
developed a serious ear problem that was not
diagnosed for three years. Another child had a
learning disability. We are not
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persuaded that these circumstances impaired
respondent's judgment and caused him to commit
the offenses. Many lawyers have suffered far
worse without stealing from their clients or their
partners. We cannot excuse respondent without
exonerating every lawyer who suffers personal
hardships and misappropriates funds.
Respondent accurately points to his record of
service to his clients, the profession, and the
community. His record is indeed outstanding. It
includes active involvement in charitable
activities. He was a partner in one of this State's
most successful law firms and an adjunct
professor at two law schools. He served as a
volunteer lecturer in programs of continuing legal
education and served as chairman of the Taxation
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Section of the State Bar Association. The
egregiousness of respondent's dishonesty should
have been readily apparent to so distinguished a
practitioner. Although good reputation, prior
trustworthy professional conduct, and general
good character are often considered as mitigating
factors, see, e.g., In re Infinito, 94 N.J. 50, 57, 462
A.2d 160 (1983), their importance is diminished
"where misappropriation is involved." Wilson,
supra, 81 N.J. at 459-60, 409 A.2d 1153.

justify his actions on these grounds although he
admitted that the misappropriation was wrong.
Ibid. All these respondents were disbarred.

Finally, respondent attributes his misconduct
to disillusionment with the "firm culture" at M &
E. He argues that "partners were using the firm as
their own source of personal funds for meals with
friends, travel expenditures and conventions."
Respondent claims that his repeated complaints
to senior partners about implementing tighter
controls "fell on deaf ears." Consequently,
according to respondent, he vented his
frustrations by "conduct[ing] himself in the same
manner in which he perceived others at the firm
to be conducting themselves." Although
respondent concedes that "this was an immature
and wrong response," he alludes to his perception
of M & E's "firm culture" in the late 1980s as a
mitigating factor.

Respondent shall reimburse the Ethics
Financial
Committee
for
appropriate
administrative costs, including the costs of
transcripts.

The respondent in Maier, supra, 664 S.W.2d
at 2, similarly argued that his firm had
undervalued his services and underpaid him. To
this, the Missouri Supreme Court responded that
"[s]uch
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rationale offers little or no justification for
respondent's conduct." Ibid. Likewise, the
respondent in Ezrin, supra, 541 A.2d at 968,
offered the testimony of a psychiatrist who found
that respondent's "resentment of his partners'
[perceived] actions [in taking undue advantage of
him] manifested itself, as a substitute for
communicating his anger, in the theft of the
partnership's funds." Also, the associate in
Selden, supra, 728 P.2d at 1037, believed that he
deserved, and had been promised, a bonus from
the firm for which he worked. Throughout the
disciplinary process, the associate sought to

Frustration and disillusionment with one's
"firm culture" and dissatisfaction with one's pay
do not excuse misuse of partnership funds.
Respondent's extended misappropriation of firm
funds, as enumerated in counts one and two, calls
for disbarment.

For disbarment--Chief Justice WILENTZ and
Justices CLIFFORD, HANDLER, POLLOCK,
O'HERN and STEIN--6.
Opposed--None.
--------------1 As correctly found by the Special Master, out of
the $15,000 in false disbursements charged in
[c]ount [t]wo of the complaint, $3,701.32 are
duplicated in [c]ount [o]ne and should be
subtracted form the $8,185.27 in total false
disbursements contained in [count two of the
complaint], leaving a balance of $4,483.95.
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PER CURIAM.
This matter arises from a Report and
Recommendation of the Disciplinary Review
Board (DRB) that F. William LaVigne
(respondent) be disbarred for his unethical
conduct in connection
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with a series of related real estate transactions.
This case illustrates the pitfalls that arise when a
lawyer does not carefully observe the lines that
distinguish the relationships of friend, business
associate, and client. Specifically, this case
illustrates how closely a lawyer may come to
disbarment if the lawyer does not secure and
follow explicit instructions from a client
concerning the use of a client's funds. The
transaction involved the sale of a client's farm to
respondent in exchange for cash and for two
building lots upon which homes would be built for
the client's sons. The [684 A.2d 1364] concept is
simple but its implementation was complex. The
Office of Attorney Ethics provides a summary of
the transaction.
I
The Kayhart Farm is a twelve-acre property
contiguous to the quarry of a sand and gravel
company owned by respondent on Lenape Road

in Andover Township, New Jersey. Robert
DuPont, Sr. (DuPont, Sr.) acquired the Kayhart
Farm from Mrs. Charlotte Kayhart in 1986.
DuPont, Sr. bought the property for the use of his
two sons, James and Robert, Jr., who occupied
the two-family house on the farm. Over time, the
sons' families grew, and they wanted homes of
their own. The DuPonts explored the possibility of
subdividing the Kayhart Farm and building
separate dwellings on the subdivided lots.
Respondent had represented DuPont, Sr. in
some business matters and was a social
acquaintance of the family. When he learned of
the plans to subdivide the Kayhart Farm, he
approached the DuPont family with a proposal to
acquire it. Ownership of the farm was desirable
because it would provide respondent with
additional land for his quarry. Respondent owned
other residential parcels in Andover on which new
homes were being built by Cranberry Builders,
Inc. (Cranberry). Negotiations resulted in an
agreement under which respondent would
acquire the Kayhart Farm from DuPont, Sr. and
the two DuPont sons, James and Robert, Jr.,
would purchase homes built by Cranberry on lots
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owned by respondent. Each transaction was a
part of one package; all had to happen, or none.
The basic transaction, whatever the senior
DuPonts' tax objective may have been, involved
the sale by them of the Kayhart Farm to
respondent in exchange for $175,000 plus two
residential lots, 6.01 and 6.02, worth $230,000,
to be deeded without cost to the two DuPont sons.
Respondent was to arrange for homes to be built
on the lots by Cranberry, whose owner, Doug
Ferry (Ferry), was a long time friend and client.
The sons were to pay for the cost of constructing
the houses but not the land, which they were to
receive free and clear. The transaction was
documented by three contracts, all dated April 29,
1988, and all prepared by respondent, although
the senior DuPonts had consulted with Raymond
Obssuth, independent tax counsel. 1 The Kayhart
Farm contract reflected a sale price of $175,000,
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without reference to the lots and homes for the
DuPont sons. On the same date, Ferry's company,
Cranberry, signed separate contracts with James
and Yolanda DuPont and with Robert and Cecelia
DuPont. The first contract required Cranberry to
build a house on lot 6.02 having an aggregate
value of $318,900, and to convey the house and
lot to James and Yolanda for $203,900, the
difference of $115,000 representing the value of
the lot, part of the consideration payable by
respondent for the Kayhart Farm. Similarly, the
second contract required Cranberry to build a
house on lot 6.01 having an aggregate value of
$339,000, and to convey the house and lot to
Robert and Cecelia for $224,000, the difference
of $115,000 equalling the balance due from
respondent for the Kayhart Farm.
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Respondent was required to transfer lots 6.01
and 6.02 to Cranberry, but those lots, owned by
respondent's company, Good Earth, Inc. (Good
Earth), were subject to a $300,000 blanket
mortgage held by Sussex County State Bank
(Sussex), which apparently required collateral of
$100,000 to release the two lots from the
mortgage. Although respondent was obligated to
transfer those lots to Cranberry free and clear, he
arranged a more complicated transaction [684
A.2d 1365] with Cranberry. Respondent conveyed
to Cranberry three lots, lot 6.01, lot 6.02, and lot
5, (and may have agreed to convey additional
lots), and in return Cranberry issued a note to
respondent for $100,000 secured by a mortgage
on lot 6.02, which respondent assigned to Sussex
in return for the release of lots 6.01, 6.02, and 5
from
Sussex's
blanket
mortgage.
Thus,
respondent kept his commitment to transfer lots
6.01 and 6.02 to Cranberry, and conveyed lot 5
(and possibly additional lots) to reimburse
Cranberry for the $100,000 note and mortgage it
issued on lot 6.02. In that way, respondent
ensured that his transaction with Cranberry
carried sufficient value to satisfy respondent's
obligations concerning the lots destined for James
and Robert DuPont.

To finance construction of the two homes,
Cranberry borrowed $200,000 for each house
from Kenvil Mortgage Company (Kenvil), whose
affiliate, Roxbury Lumber Company, sold building
supplies to Cranberry. Kenvil's loans were secured
by mortgages on both lots, and other Kenvil loans
to Cranberry were secured by mortgages on other
properties. Cranberry had maintained good
business relationships with Kenvil for several
years, and respondent had represented Cranberry
in numerous transactions involving property
encumbered by mortgages to Kenvil.
On September 30, 1988, the closing took
place on lot 6.02, which was then encumbered by
a $200,000 mortgage to Kenvil and a $100,000
mortgage to Sussex. The closing proceeds of
approximately $203,900 (excluding extras) were
obviously insufficient to satisfy the mortgages.
Ferry informed respondent that he had reached
an agreement with Kenvil to accept $100,000 in
exchange
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for releasing entirely its mortgage on lot 6.02, in
return for which Ferry would mortgage additional
Cranberry property to secure the $100,000
balance due to Kenvil. Respondent relied on
Ferry's
representation
without
obtaining
confirmation from Kenvil. Out of the closing
proceeds, $100,000 was used to pay off the
Sussex mortgage and $100,000 was used to
reduce the outstanding balance on the Kenvil loan
and trigger Kenvil's agreement to release the lien
on lot 6.02 and transfer that lien to other
Cranberry property. Assuming that satisfaction of
the full Kenvil mortgage would be received in due
course, respondent completed the closing,
prepared a RESPA statement (a federally required
disclosure statement that sets forth items of
receipt and disbursement at a real estate closing)
that reflected the pay-off of only a $100,000 loan
from Kenvil, and certified to National Community
Bank, James and Yolanda's lender, that it had a
valid first mortgage lien on lot 6.02.
Despite its agreement, Kenvil failed to release
its lien on lot 6.02. Between the closing on lot
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6.02 and the impending closing on lot 6.01,
respondent spoke regularly with Ferry about
Kenvil's refusal to release its lien. Ferry informed
respondent that Kenvil was "working on it," and
that Kenvil was involved in a refinancing and
would release the mortgage when that was
completed.
The closing on lot 6.01 occurred on May 25,
1989. In April 1989, respondent wrote Kenvil
requesting mortgage payoff statements on lots
6.01 and 6.02. Kenvil responded, stating that the
balance due on lot 6.01 (Robert and Cecelia's lot)
was $208,194.16 and the balance on lot 6.02 was
$117,609.85, including accrued interest, and
reflecting a credit for the $100,000 paid at the
prior closing. Ferry previously had informed
respondent that he now had a firm agreement
from Kenvil that it would discharge its mortgages
on both lots 6.01 and 6.02 if at the forthcoming
closing Cranberry would pay off the balance of the
loan on lot 6.02 (James' and Yolanda's lot) as well
as the interest due Kenvil on other Cranberry
mortgage loans. In exchange, Cranberry would
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provide additional collateral to secure its unpaid
indebtedness to Kenvil.

informing one of the principals of Kenvil that he
expected to receive in exchange discharges of the
Kenvil mortgages on both lots 6.01 and 6.02.
Although Kenvil reflected on its books that the
loan secured by the mortgage on lot 6.02 was paid
in full, it refused to discharge either mortgage.
After the closing, respondent failed to inform
either Robert or James of the problems that had
developed. He also transmitted to the title
company and National Community Bank
certifications that Robert and Cecelia's lot 6.01
was unencumbered except for the National
Community Bank's purchase money mortgage.
When the passage of several months
confirmed that Kenvil would not honor its
agreement with Ferry, respondent and Ferry met
in January 1990 with two Kenvil partners and
their lawyer, Ronald Kevitz (Kevitz). According to
respondent, Kenvil initially insisted on additional
collateral as a condition of releasing its liens.
Respondent then executed a mortgage to
Cranberry on property owned by Good Earth to
increase the value of Cranberry's collateral, and
Cranberry executed a blanket mortgage to Kenvil
covering all its land as collateral for a $973,000
note. Kenvil still
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Again, respondent failed to obtain written
confirmation of that understanding. Although the
proceeds at the closing of lot 6.01 were sufficient
to pay off Kenvil's lien on that lot in full, the bulk
of the proceeds, reflecting Ferry's new
arrangement with Kenvil, were [684 A.2d 1366]
used to pay off the balance due on lot 6.02. Thus,
respondent "misused" the closing proceeds from
lot 6.01 and applied them as follows: (1)
$117,609.85 to pay off the Kenvil mortgage on lot
6.02, with interest to May 23, 1989; (2) $368.96
to pay the interest on lot 6.02 through May 31,
1989; (3) $22,239.16 to pay interest due Kenvil on
other Cranberry properties (including $11,972.35
in interest due on lot 6.01, the subject of the
closing); (4) $10,000 to Cranberry (out of what
respondent described as excess cash); and (5)
miscellaneous small disbursements. Respondent
personally delivered the checks to Kenvil,

refused to release its liens, and informed Ferry
and respondent that it now required additional
cash in order to discharge the mortgages.
Accordingly, respondent borrowed $96,596
and Ferry borrowed $104,357.30. Respondent's
trust account check to Kenvil contained a notation
that the money was to satisfy the mortgage on lot
6.01 (Robert and Cecelia's lot), but Kenvil refused
to accept the check. A new check was delivered to
Kenvil without any condition. Kenvil, however,
applied the $200,000 payment to properties
covered by Cranberry's blanket mortgage other
than lot 6.01 and continued to refuse to release its
liens.
In 1990, Kenvil instituted a foreclosure action
seeking to foreclose its mortgage on lot 6.01. In an
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unpublished opinion dated August 4, 1993, the
Chancery Division made the following findings:
A meeting took place in January 1990
involving Roy Solondz and Stanley Levitt of
Kenvil, Ronald Kevitz, Esq., Kenvil's attorney,
LaVigne, and Donald Ferry of Cranberry. The
overall status of all Kenvil loans to Cranberry was
discussed, but a special concern was the mortgage
of Lot 6.01. The approximate sum of $200,000
was then due on Lot 6.01. An agreement was
struck for the release of Kenvil's mortgage on Lot
6.01 and in reliance on that agreement both
LaVigne and Ferry borrowed money from third
parties. LaVigne raised $96,596 from American
Business Credit and a check in that sum was
tendered to Kenvil. As to the agreement, the
testimony of Ferry, LaVigne and Kevitz on
January 5, 1993 was believable. Ferry refinanced
his home and tendered $104,357.30 to Kenvil.
Instead of applying the two checks to pay off the
mortgage on Lot 6.01, Kenvil unilaterally and selfservingly applied the $200,943.30 to other loans.
None of the proceeds were applied against Lot
6.01.
The evidence showed that more than
sufficient moneys were paid on behalf of both
DuPont families to satisfy the two Kenvil
mortgages. Specifically, I am satisfied that the
following moneys were intended by LaVigne and
Ferry to be applied toward the loans on Lots 6.01
and 6.02:
October 7, 1988
$ 100,000.00
May 30, 1989
117,609.85
May 31, 1989
398.96
June 17, 1989
11,972.35
April 19, 1990
96,596.00
June 6, 1990
104,357.30
---------$ 430,934.46
[684 A.2d 1367]
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Kenvil clearly accepted the first four payments on
account of either Lot 6.01 or 6.02, and promised

at the January 1990 meeting to apply the last two
checks as against Lot 6.01. Under these
circumstances, Kenvil cannot be permitted to
deny its agreement and its obligation to discharge
both
mortgages.
James/Yolanda
and
Robert/Cecelia, who are all totally innocent
parties, are entitled to a cancellation of the
respective mortgages against their properties.
NCB is entitled to first mortgagee status on both
Lots. Kenvil is not entitled to a judgment of
foreclosure as to Lot 6.01, or Lot 6.02 as to which,
in fairness to plaintiff, that relief was not sought.
Kenvil's refusal to discharge without
justification the mortgages constitutes a slander
of title on each DuPont property. Kenvil's refusal
is more egregious, outrageous and malicious with
respect to Lot 6.02 which it concedes was paid in
full. The refusal to cancel the 6.01 Lot mortgage
was intentional and wrongfully motivated
although not as egregious in comparison to the
other lot. In both instances, Kenvil demonstrated
a wanton and wilful disregard for the rights of the
DuPonts.
The Chancery Division also stated that it
"accepted as truthful the testimony of the two
DuPonts, Ferry, respondent and Kevitz on all
critical issues." The Chancery Division awarded
the DuPonts punitive damages of $35,000 against
Kenvil and $50,000 against respondent, and
ordered the Kenvil mortgages on lots 6.01 and
6.02 discharged. The court determined that the
DuPonts had not proved any right to recover
compensatory damages from respondent.
As a result of the Chancery Division's
judgment, James and Yolanda DuPont and
Robert and Cecelia DuPont have obtained good
title to their properties, subject only to the lien of
their purchase money mortgages, and have been
awarded punitive damages because of Kenvil's
wilful refusal to perform its agreement to release
its liens, and because of respondent's egregious
misconduct.
II
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The multiple and conflicting representations
that respondent undertook in the course of the
land swap sealed his fate. He was the only
attorney involved in the actual negotiations and
real estate transactions. Obssuth counseled
DuPont, Sr. regarding only the tax consequences
of the deal. The record suggests that
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both DuPont sons believed that respondent was
representing them. Respondent's conduct
confirmed that belief. Likewise, respondent
represented Cranberry, the seller, and its
principal, Douglas Ferry, with whom respondent
had a long-standing personal and professional
relationship.
As determined by the Special Master
(Master) and the DRB, respondent represented
the senior DuPonts and himself in the Kayhart
Farm transaction, and also represented the
DuPont sons and spouses as well as Cranberry in
the new home transactions, all without disclosing
his adverse interests, without obtaining their
written consent, and without advising them to
consult with independent counsel as required by
RPCs 1.7 and 1.8. Respondent's violations of the
RPCs are incontestable. Fairly viewed, however,
given the origins of the transaction, the likelihood
that Cranberry, as well as the DuPonts, would
have consented to respondent's multiple
representation is strong. Doug Ferry was a friend
and client for twenty years. James DuPont
testified that "it was a good honest deal for both
parties and that it was a good swap," and Robert
DuPont testified that respondent did not charge
for his legal services in the transaction. Because
consent was not obtained, we need not determine
whether this constituted a "complex commercial
real estate transaction" in which an attorney is
barred from representing both buyer and seller
even with their consent. See Baldasarre v. Butler,
132 N.J. 278, 295-96, 625 A.2d 458 (1993).
In addition, respondent failed to keep his
various
clients
completely
informed
of
developments that detrimentally affected their
interests. Whether it was his long-time

association[684 A.2d 1368] with Cranberry, Doug
Ferry, or local banks that he did not wish to
jeopardize, or his self-interest in keeping the
Kayhart Farm, respondent never advised any of
the DuPonts of the complications that arose with
respect to their acquisitions. The DuPonts did not
begin to learn of all the problems saddling these
transactions until discovery proceedings in civil
litigation that led to the Chancery Division
cancellation of the Kenvil mortgages. DuPont, Sr.
and Robert
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DuPont, Jr. both testified that respondent ignored
their requests for information, even after they had
been informed by Kenvil, which provided
construction financing to Cranberry, that it
intended to foreclose its mortgage on Robert, Jr.'s
property.
Respondent handled all of the DuPont
transactions in a misleading fashion, never
explaining to either James or Robert, Jr., or their
respective wives, Yolanda and Cecelia, the nature
of the disbursements that were reflected on the
RESPA forms. In fact, the funds were not
disbursed as respondent indicated on the RESPA
forms. For example, respondent prepared a
RESPA statement for James and Yolanda's
closing (the first closing) that showed a $100,000
construction loan held by Kenvil when the
mortgage was, in fact, $200,000. Respondent
contends that theoretically this representation
would have been accurate had Kenvil kept its
promise to transfer the remaining $100,000 of
the lien to a different Cranberry property after it
was paid $100,000 of the closing proceeds.
In the case of the closing for Robert, Jr. and
Cecelia, without their knowledge or consent,
respondent dealt with their funds much as he saw
fit. He used $117,000 of their mortgage proceeds
to pay off the balance due on the Kenvil lien on
James' property. Respondent claims that he was
relying in good faith upon representations made
to him by Doug Ferry that an agreement was
being negotiated with Kenvil; however, he had no
personal conversations with any of the principals
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of Kenvil prior to the closings, nor did he confirm
in writing any of the supposed agreements that
had been reached. Respondent acknowledged that
he gave Kenvil no formal notice of the September
30, 1988, closing on James and Yolanda's
property.
Respondent falsely certified to title
companies and to the mortgagee banks that he
had transferred clear title to the DuPonts, that all
prior liens had been satisfied, and that the
purchase money mortgages were in place on the
DuPont properties. The affidavits of title prepared
and submitted by respondent and his
representations to all parties were untrue. In the
May 25, 1989
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closing on Robert, Jr. and Cecelia's property,
instead of utilizing their mortgage proceeds to pay
off the existing liens on their property,
respondent used the funds to pay off the
outstanding mortgage on James and Yolanda's lot
as well as construction loan interest on a lot
unrelated to the DuPont transactions. Even more
egregiously, he disbursed $10,000 to Cranberry
after the closing, although it had failed to bring
more than $30,000 to the closing as required to
satisfy various liens.
III
After reviewing all the evidence, the Special
Master reached the "inescapable" conclusion that
respondent committed numerous violations of the
Rules of Professional Conduct. The Master found
clear and convincing evidence that respondent
had entered these transactions with an evident
self-interest and that his obligations to the
DuPonts to transact their purchases so that any
prior liens would be satisfied, to Cranberry to
discharge any debts attendant to development
and to the purchase-money lenders to see that the
loan funds assumed a first priority position were
totally unfulfilled. In addition, the entire flawed
transaction was colored by respondent's selfinterest in acquiring the Kayhart Farm for
himself. The Master found that respondent
neglected to explain the significance of this

potential conflict of interest to James and
Yolanda or Robert, Jr. and Cecelia and failed
properly to seek their consent to multiple
representation. This conduct amounts to a plain
violation of RPC 1.7(b), which prohibits an
attorney from acting with a conflict of interest
[684 A.2d 1369] absent a full disclosure of the
conflicting interests. The Master also found a
violation of RPC 1.15(a) and (b) because the
purchase monies of James and Yolanda and
Robert, Jr. and Cecelia were entrusted to
respondent to effectuate their purchases free and
clear of liens other than their new mortgages.
That did not happen in either transaction. The
expectation that Kenvil would transfer to other
Cranberry properties its unsatisfied mortgage on
the Robert, Jr. and Cecelia lot was neither
documented nor realized. The Master
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found that this expectation did not excuse the fact
that the purchase monies entrusted to respondent
were used as part of an overall plan to realign
Cranberry's debts and only indirectly to permit
the DuPont sons to acquire clear title.
The Master also found an extended course of
deceit, dishonesty, and misrepresentation in that
respondent did not disclose to his purchaserclients how their monies were being used; he did
not disclose to Kenvil, in September 1988, that a
closing was taking place on lot 6.02; and he
represented to the mortgage lender that its
mortgages constituted valid first liens when that
was not the case. Finally, even though he
determined that the facts presented did not reflect
any intent by respondent to steal, the Master
concluded that there was a fundamental problem
with how and when respondent used the funds.
The Master found clear and convincing evidence
that respondent used client funds in an
unauthorized manner on two separate occasions.
The clearest occasion was in the second, or
Robert, Jr. and Cecelia purchase. Respondent
used the proceeds from that closing to clear
James and Yolanda's liens, knowing that those
funds were intended for Robert, Jr. and Cecelia's
purchase only. "Viewed thusly," the Master
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concluded, "[r]espondent knowingly used client
funds for purposes other than those for which he
was authorized, and this violates the maxims of
both Wilson [In re Wilson, 81 N.J. 451, 409 A.2d
1153 (1979) ] and In re Hollendonner, 102 N.J. 21,
504 A.2d 1174 (1985)."
In its review of the matter, the DRB agreed
with the findings of the Master. It emphasized the
"great distress and enormous economic injury"
that respondent caused the DuPonts and
concluded that "no amount of reparation may
ever be sufficient to redress the harm visited on
them." The DRB found knowing misappropriation
as to the disposition of both James' and Robert,
Jr.'s funds. First, it concluded that the $230,000
credit (in the form of two building lots) due to the
sons was improperly passed on to Cranberry. It
then
found
that
respondent
knowingly
misappropriated the cash and value from James'
closing when he
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permitted Cranberry to keep the closing proceeds
without advancing corresponding cash to make
up the shortfall at closing. Finally, the DRB
concluded that in the case of Robert, Jr. and
Cecelia, respondent made unauthorized use of
funds entrusted to him by applying them towards
the James and Yolanda property, and, even more
importantly, to other Cranberry obligations that
were unrelated to the transaction.

Misappropriation is "any unauthorized use by
the lawyer of clients' funds entrusted to him,
including not only stealing, but also unauthorized
temporary use for the lawyer's own purpose,
whether or not he derives any personal gain or
benefit therefrom." In re Wilson, 81 N.J. 451, 455
n.1, 409 A.2d 1153 (1979). As we stated in In re
Noonan, 102 N.J. 157, 506 A.2d 722 (1986),
knowing misappropriation "consists simply of a
lawyer taking a client's money [684 A.2d 1370]
entrusted to him, knowing that it is the client's
money and knowing that the client has not
authorized the taking." Id. at 159-60, 506 A.2d
722.
[In re Sommers, 114 N.J. 209, 221, 553 A.2d 789
(1989).]
Whether respondent's conduct constituted a
"knowing misappropriation" is on this record a
troubling question. In a literal sense, respondent
misused his clients' closing funds. However,
subsequent judicial proceedings confirmed that
respondent relied on Kenvil's representations that
respondent's disposition of the mortgage
proceeds would clear both titles. See In re Hecker,
109 N.J. 539, 538 A.2d 354 (1988) (explaining
effect in disciplinary proceedings of collateral civil
findings). Were it not, as stated by the Special
Master, that "respondent appeared to regard the
separate James/Yolanda and Robert, Jr./Cecelia
transactions as
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We disagree that the transfer of lots 6.01 and
6.02 to Cranberry constituted a misappropriation
of client funds. The transfers of the lots were
necessary to effectuate the planned land
exchange. Moreover, the title to the lots had been
transferred to Cranberry's name even before the
September 30, 1988, transfer of the Kayhart
Farm.
The more difficult questions are whether the
use of James' funds to pay only part of the Kenvil
mortgage and the use of Robert, Jr. and Cecelia's
funds to satisfy James and Yolanda's liens
constitutes a knowing misappropriation of client
funds.

part of a single unified deal," we would find a
knowing misappropriation of clients' funds that
under In re Wilson, supra, 81 N.J. 451, 409 A.2d
1153, warrants disbarment. It was at least
reasonable for respondent to regard the exchange
as a single transaction with multiple parts. And,
as the Special Master also determined,
respondent's intent was not malicious and the
"misapplication" of his clients' funds was based
on his expectation that Kenvil would release its
liens in exchange for the stipulated payments for
the mutual benefit of his clients. Had respondent
prior to the closings adequately secured Kenvil's
agreement to release its liens, his otherwise
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irregular disposition of the closing funds would
have been entirely appropriate, which suggests
that malpractice rather than misappropriation is
at the root of this record. The Chancery Division
determined that Kenvil, despite its prior
agreement, had refused wrongfully to discharge
its mortgage liens, and had slandered the title of
the buyers, and the court therefore assessed
punitive damages against Kenvil, as it did against
respondent. The record before the Chancery
Division demonstrates that respondent and
Cranberry,
respondent's
longtime
client,
continued at all times to attempt to meet Kenvil's
demands for additional funds in order to remove
the liens from the properties purchased by the
DuPont sons.
We read the record to conclude that Kenvil
not only misled Ferry and respondent at the
January 1990 post-closing meeting, as the
Chancery Division found, but also misrepresented
its intentions in September 1988 and May 1989,
when it told Ferry what it would require to release
its liens on both lots. So read, respondent's
misdeeds are more sins of neglect than avarice. If
respondent honestly believed that Ferry had
Kenvil's agreement in September 1988 (when he
closed lot 6.02 for James and Yolanda) to release
its lien on lot 6.02 for $100,000, then
respondent's inaccurate RESPA statement and
incorrect certifications to the title company and
purchase money mortgagee were irresponsible
rather than fraudulent. Respondent assumed that
Kenvil would keep its word. (Respondent had
cleared Kenvil liens in the past on the basis of oral
assurances.) Respondent should have
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secured the arrangement by requiring Kenvil to
endorse for cancellation its mortgage on lot 6.02,
subject only to payment of $100,000 and delivery
of equivalent collateral. Had he done so,
respondent's disposition of the closing proceeds,
preparation of the RESPA statement and
certifications to the purchaser's bank and title
company would have been entirely appropriate.
When Kenvil did not honor its promise, however,
respondent's failure to disclose the problem to all

parties compounded his already inexplicable and
egregious misconduct.
Similarly, if respondent believed Ferry in
May 1989 that Kenvil would release its lien on lot
6.01 if the loan on lot 6.02 and all other interest
were paid in full, and, if respondent had protected
the DuPonts by requiring Kenvil to deliver the
mortgages endorsed for cancellation before he
tendered those payments, then respondent's
payments to Kenvil and to Cranberry out of those
closing proceeds would not have been improper.
From that perspective, his misapplication of the
second closing's proceeds again was more a
matter of professional incompetence than of
misappropriation of funds. And if respondent
properly had secured Kenvil's compliance[684
A.2d 1371] with its arrangement with Ferry, there
would have been no misuse of client funds. Thus,
the question posed is whether respondent was a
rogue or a too trusting and very sloppy lawyer.
Finally, if Kenvil had honored the promise
that the Chancery Division found it had made in
January 1990, to release the liens for $200,000 in
additional cash, this matter might never have
been before us. Respondent and Ferry raised the
cash, and Kenvil breached its commitment and
applied the money to other lots, resulting in a
foreclosure action that took four years to resolve,
and led to these disciplinary proceedings. From
that perspective, Kenvil's dishonesty, even more
than respondent's incompetence, was the primary
cause of the DuPonts' difficulties.
But there is more to this case than whether
the handling of the closing proceeds was a
misappropriation of client funds. The DRB
concluded that "even if this conduct were found
not to be, strictly speaking, knowing
misappropriation, respondent's deceitful
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conduct was so egregious that he should suffer the
same consequences attached to conduct involving
knowing misappropriation." Based on our
independent review of the record, we too find
clear and convincing evidence of the commission
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of multiple offenses. Respondent engaged in an
impermissible conflict of interest, in violation of
RPC 1.7(b) and (c), by his representation of the
seller and two separate sets of purchasers when
his own pecuniary interest materially limited his
ability to counsel his clients. He failed fully to
disclose and explain the nature of the conflict to
the respective purchasers and lenders and made
no effort to obtain their express consent to his
multiple representation, in violation of RPC
1.7(b). He failed to safeguard client funds and he
failed to deliver those funds to third persons
entitled to receive them, in violation of RPC
1.15(a) and (b). And, finally, he engaged in a
pattern of deceit and dishonesty and made
numerous misrepresentations, both to his clients
and to third persons, in violation of RPC 8.4(c).
The question is whether this conduct requires
disbarment. The cases in which we have disbarred
lawyers for conduct other than knowing
misappropriation have involved misconduct more
venal than that displayed by respondent. See, e.g.,
In re Goldberg, 142 N.J. 557, 666 A.2d 529 (1995)
(disbarring attorney convicted of mail fraud and
conspiracy to defraud the United States); In re
Ort, 134 N.J. 146, 631 A.2d 937 (1993) (disbarring
attorney who had withdrawn fees from estate
account without authorization, knowingly
misrepresented value of services, prepared
deceitful time records, and charged excessive and
unreasonable fees); In re Messinger, 133 N.J. 173,
627 A.2d 162 (1993) (disbarring attorney
convicted of several serious federal charges
involving income tax fraud and conspiracy); In re
Jones, 131 N.J. 505, 621 A.2d 469 (1993)
(disbarring attorney who solicited bribe while a
public official for his own personal gain); In re
LaRosee, 122 N.J. 298, 585 A.2d 326 (1991)
(disbarring attorney who engaged in forgery of
public documents and encouraged former client
to present false testimony); In re Zauber, 122 N.J.
87, 583 A.2d 1140 (1991)
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disbarring attorney convicted of RICO conspiracy,
soliciting kickbacks in connection with employee
benefit plan, forgery, and obtaining prescription

drugs by fraud or misrepresentation); In re Spina,
121 N.J. 378, 580 A.2d 262 (1990) (disbarring
attorney who knowingly misused substantial
amounts of employer's funds for personal use); In
re "X", 120 N.J. 459, 577 A.2d 139 (1990)
(disbarring attorney who engaged in repeated acts
of sexual assault on his three minor daughters
over eight year period); In re Cohen, 120 N.J.
304, 308, 576 A.2d 855 (1990) (disbarring
attorney previously suspended from practice of
law for "his numerous ethical infractions, [and]
his continuous unresponsive and uncooperative
attitude towards his clients, the courts, and the
entire disciplinary system"); In re Lunetta, 118
N.J. 443, 572 A.2d 586 (1989) (disbarring
attorney who pled guilty to conspiracy to receive
and sell stolen securities); In re Yaccarino, 117
N.J. 175, 564 A.2d 1184 (1989) (disbarring former
judge who suborned perjury and conspired to
acquire property belonging[684 A.2d 1372] to
litigants); In re Spagnoli, 115 N.J. 504, 559 A.2d
1352 (1989) (disbarring attorney who accepted
retainer fees from 14 clients without ever
intending to represent them, lied to court, and
failed to cooperate in ethics proceedings); In re
Edson, 108 N.J. 464, 530 A.2d 1246 (1987)
(disbarring attorney who counseled client to
fabricate defense involving knowingly false
material facts, and knowingly permitting client to
offer false evidence at trial); In re Conway, 107
N.J. 168, 526 A.2d 658 (1987) (disbarring
attorney convicted of conspiracy to obstruct
justice by tampering with witness); In re Rigolosi,
107 N.J. 192, 526 A.2d 670 (1987) (disbarring
attorney collaterally involved in conspiracy to
bribe witness to secure dismissal of criminal
charges); In re Baldino, 105 N.J. 453, 522 A.2d
998 (1987) (disbarring attorney convicted of
conspiracy to commit official misconduct by
subverting member of grand jury); In re
Goldberg, 105 N.J. 278, 520 A.2d 1147 (1987)
(disbarring attorney who actively participated in
conspiracy to distribute narcotics); In re Surgent,
104 N.J. 566, 518 A.2d 215 (1986) (disbarring
attorney convicted of conspiracy to commit theft
by deception and 14 felony offenses including
conspiracy, securities
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fraud, mail fraud, wire fraud, sale of unregistered
securities, and subornation of perjury); In re
Tuso, 104 N.J. 59, 514 A.2d 1311 (1986)
(disbarring attorney convicted of conspiracy to
commit bribery and solicitation of misconduct
and two counts of offering bribe to public official).
On the other hand, respondent's misconduct
was severe and warrants substantial discipline. In
cases of misrepresentation, the Court has
imposed a range of discipline, taking into
consideration the severity of the misconduct and
the existence of aggravating and mitigating
factors. For example, the Court has suspended for
three years an attorney who misrepresented to the
court allegations in his own personal injury suit,
In re Lunn, 118 N.J. 163, 570 A.2d 940 (1990);
has suspended for three years an attorney who
filed a false certification in a civil matter to induce
a court to grant relief for the attorney's own
benefit, In re Kushner, 101 N.J. 397, 502 A.2d 32
(1986); has suspended for two years an attorney
who forged the name of the sheriff on a deed of
foreclosure, witnessed the forged instrument and
later recorded it, In re McNally, 81 N.J. 304, 406
A.2d 1315 (1979); has suspended for one year an
attorney who made a knowingly false statement in
a deposition in a civil matter in which the
attorney was the plaintiff, In re Schleimer, 78 N.J.
317, 394 A.2d 359 (1978); and suspended for
three months an attorney who fabricated and
submitted a motor vehicle insurance card in
defense of a charge of driving without insurance,
In re Poreda, 139 N.J. 435, 655 A.2d 439 (1995).
Respondents's numerous misrepresentations
to clients, banks and title companies warrant
severe discipline. "Candor and honesty are a
lawyer's stock and trade. Truth is not a matter of
convenience. Sometimes lawyers may find it
inconvenient, embarrassing or even painful to tell
the truth.... Absolute candor coupled with an
absolute duty to disclose, no matter how painful,
is required." In re Whitmore, 117 N.J. 472, 47778, 569 A.2d 252 (1990) (citation omitted).
Respondent gravely erred in failing to disclose his
own mistakes and in attempting to correct them
without notifying the affected parties. His
issuance of an inaccurate
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RESPA statement and title certifications at the
first closing, and his unauthorized application of
funds from the second closing, without securing
in advance the mortgage discharges, constituted
gross negligence. His subsequent failure to
disclose that misconduct was similarly egregious.
We do not find in this record, however, clear and
convincing
evidence
either
of
knowing
misappropriation or of conduct so venal as to
persuade us that respondent should never again
be permitted to practice law. While respondent
benefitted from the deal by acquiring the Kayhart
Farm, he did meet or exceed all requirements
imposed on him under the contract. Thus,
although he acted, as the Special Master found,
with a "clear self interest," and did "profit
personally" from the deal, he derived no unfair
advantage from the transactions. We note also
that respondent has been a [684 A.2d 1373]
member of the bar since 1970, with no prior
history of ethics violations.
Nonetheless, this case stands as a stark
reminder to the bar. An attorney may only use
client funds for purposes authorized by the client.
An attorney may not assume that a client would, if
asked, approve an otherwise unauthorized use of
funds. An attorney must obtain and follow the
client's instructions before using the client's funds
for previously unauthorized purposes. But for the
inter-relationship between these transactions that
rendered the use of the separate funds as
dispositions for each client's mutual purposes,
respondent would be subject to disbarment.
We order that respondent be suspended for a
period of three years. Respondent shall also
arrange to satisfy the judgment for punitive
damages in favor of his clients. We also impose on
respondent the obligation to reimburse the
Disciplinary Oversight Committee for appropriate
administrative costs.
So ordered.
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For suspension--Chief Justice PORITZ, and
Justices POLLOCK, O'HERN, GARIBALDI,
STEIN and COLEMAN--6.
Opposed--None.
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ORDER
It is ORDERED that F. WILLIAM LA VIGNE
of ANDOVER, who was admitted to the bar of this
State in 1970, is hereby suspended from the
practice of law for a period of three years,
effective December 9, 1996, and until the further
Order of the Court; and it is further
ORDERED that respondent arrange to satisfy
the judgment for punitive damages in favor of his
clients; and it is further
ORDERED that respondent be restrained and
enjoined from practicing law during the period of
his suspension and that he comply with Rule
1:20-20, which governs suspended attorneys; and
it is further
ORDERED that the entire record of this
matter be made a permanent part of respondent's
file as an attorney at law of this State; and it is
further
ORDERED that respondent reimburse the
Disciplinary Oversight Committee for appropriate
administrative costs incurred in the prosecution
of this matter.
[684 A.2d 1374] APPENDIX
NOTE: OPINION CONTAINS TABLE OR OTHER
DATA THAT IS NOT VIEWABLE
[684 A.2d 1375]
NOTE: OPINION CONTAINS TABLE OR OTHER
DATA THAT IS NOT VIEWABLE
---------------

1 Tracing these related transactions is difficult
and we have attempted to set them forth, for
convenience, in graphic form in the appendix to
this opinion. The monetary figures have been
rounded off and the steps portrayed in the
graphic chart are not in exact chronological order.
For example, LaVigne had placed the two lots in
Cranberry's name before he finalized the deal
with DuPont, Sr., and Cranberry had obtained its
construction loans before it made its deal with the
DuPont sons. The chart portrays the conceptual
implementation of the planned swaps.
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PORITZ, C.J.
This matter is before the Court for review
pursuant to R. 1:20-16(a) of a decision of the
Disciplinary
Review
Board
("DRB")
recommending that respondent, Joel A.
Greenberg, be disbarred. Based on information
provided by Greenberg and on its own
investigation, the Office of Attorney Ethics
("OAE") filed a formal complaint against
respondent, alleging violations of Rule of
Professional Conduct 8.4(c) ("RPC "), conduct
involving dishonesty, fraud, deceit, and
misrepresentation. The complaint asserted that,
during a sixteen-month period in 1992-1993,
respondent fraudulently obtained law firm funds
for his own personal use. Before the Special
Ethics Master appointed to hear the matter for
the District XIV Ethics Committee, Greenberg
asserted that he "suffer[ed] from a mental illness

which deprived him of the ability to comprehend
what he was doing and the will to prevent it." The
Special Ethics Master, and later the DRB, found
that respondent had not demonstrated "by
competent medical proofs that [he] suffered a loss
of competency, comprehension or will of a
magnitude
that
could
excuse
egregious
misconduct that was clearly knowing, volitional
and purposeful." In re Jacob, 95 N.J. 132, 137,
469 A.2d 498 (1984).
We find that Joel A. Greenberg knowingly
caused his firm to disburse monies to him that
belonged to the firm without the consent of his
law
partners
and
that
he
knowingly
misappropriated fees due the firm to his own use.
We reaffirm the rule set forth in In re Wilson, 81
N.J. 451, 409 A.2d 1153 (1979), and extended in
In re Siegel, 133 N.J. 162, 627 A.2d 156 (1993),
that misappropriation of client or law firm funds
will almost invariably result in disbarment. We
hold that disbarment is warranted in this case.
I
Joel A. Greenberg was licensed to practice
law in New Jersey from 1975 until September 22,
1993, when he consented to the temporary
suspension of his license. At the time of his
suspension,
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Greenberg was a partner with Horn, Goldberg,
Gorny, Daniels, Paarz, Plackter & Weiss ("Horn,
Goldberg" or "the firm") in Atlantic City.
Greenberg primarily represented health-care
providers in medical malpractice actions.
In June 1991, Greenberg received a referral
from Rochlin & Settleman, a Maryland law firm,
and accepted the representation of Charles and
Theresa Harrison in the matter of Harrison v.
Cairn. When Greenberg settled the matter for a
total of $42,500, he requested two checks from
the insurance [714 A.2d 245] company, one for
$35,000 made payable to the Harrisons and one
for $7500 made payable to Greenberg personally.
The insurance company refused and, instead,
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issued two checks for $21,250 payable to both
Greenberg and the Harrisons. Rather than
depositing the checks in the firm's trust account
and issuing a firm check to the Harrisons,
Greenberg endorsed the checks and forwarded
them to the Harrisons accompanied by a request
that they return a check in the amount of $7500
made out to him. When the Harrisons complied,
Greenberg kept the fee without the authorization
or knowledge of his law firm.
When Rochlin & Settleman subsequently
sought a referral fee, Greenberg presented a check
request to the firm bookkeeper, dated June 25,
1992, in the amount of $3000 payable to Rochlin
& Settleman. On the request form, Greenberg
indicated that the check was needed for the
"reimbursement of expert fees pursuant to Court
Order--Dr. Flynn." In the transmittal letter
accompanying the request form, Greenberg
explained that the check was for "reimbursement
of expert testimony" in the matter of Pasquale v.
Schwing.
Thereafter, from August 1992 until August
1993, Greenberg obtained an additional $27,025
in law firm funds for his personal use without the
firm's knowledge or consent. The method he used
was simple: he submitted a series of false
disbursement requests to the firm's bookkeeping
department. Respondent would either instruct a
secretary that he needed a law firm check or
dictate the check request on tape, after which an
expense account voucher
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would be prepared and signed, either by
Greenberg himself or by a secretary on his behalf.
In support of the check request, Greenberg would
also prepare a transmittal letter addressed to the
payee. Once Greenberg received the firm checks,
he would endorse them and retain the funds for
his personal use or deposit them in the corporate
checking account of Southern Shore Medical
Supply ("SSMS"), an entity incorporated by
Greenberg in December 1992. Respondent
submitted eight such similarly structured

requests in the twelve months preceding and up
to August 17, 1993.
Three of the false disbursement requests
made by Greenberg were sought as payment to
local physicians. On August 31, 1992, Greenberg
presented an expense voucher in the amount of
$2000 payable to Dr. Denay Marino, along with a
transmittal letter explaining that the check
constituted payment for a deposition fee; on
December 14, 1992, Greenberg submitted a check
request in the amount of $2500 payable to Dr.
Alan Forman, purportedly in payment for expert
testimony; and, on July 23, 1993, Greenberg
requested a check in the amount of $1875 payable
to Dr. Glen Budnick for expert fees. Greenberg
endorsed the Marino and Forman checks by
forging the physicians' signatures. Because his
wife worked part-time for Dr. Budnick at home,
Greenberg had access to the Doctor's business
stamp, which he used to endorse the Budnick
check without Budnick's or his wife's knowledge
or consent. In all three cases, Greenberg kept the
funds for his own personal use.
Greenberg also requested a check made out
to the bank holding his mortgage. On September
14, 1992, Greenberg requested $2900 payable to
Investor Savings, with the submitted purpose of
paying the State Division of Taxation in the
matter of the estate of his uncle, Stanley
Greenberg. Instead, respondent sent the check to
Investor Savings to cover three months of
mortgage payments on his home.
Greenberg made four additional fraudulent
check requests during this period, each for
payment to SSMS. At the District Ethics
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hearing, Greenberg denied that SSMS was "a
fictitious corporation" set up for the purpose of
laundering the Horn, Goldberg checks. 1 He
claimed that he incorporated SSMS with his wife
and a third person as a legitimate business for the
sale of medical supplies to physicians. He
conceded, however, that the business was not a
client of the firm, was dormant, and that, aside
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from [714 A.2d 246] "minimal transactions" of
which there is no proof in the record, "it's [sic]
business activity consisted of--of accepting these
payments and in turn paying them out" to
respondent.
The record discloses that Greenberg
established a corporate checking account for
SSMS in the spring of 1993, just prior to making
his first check request payable to the corporation.
By requests dated May 20, May 28, and June 17,
1993, Greenberg received, endorsed, and
deposited SSMS checks in the amounts of $1750,
$3500, and $12,500, respectively. Though the
initial bank statement for the SSMS account is not
available, the bank statement for May 28, 1993
through June 30, 1993 shows that the $12,500
check was deposited and that the account balance
at that time was $12,821.65. The June 30
statement also shows that Greenberg issued two
checks on this balance: one for $3750 payable to
himself on June 18, 1993, and one for $9000
payable to Investor Savings on June 22, 1993,
noting in the memo portion of the check that it
was intended to cover his May, June, and July
mortgage payments.
By mid-June, Greenberg had fraudulently
obtained $34,525 that belonged to his law firm.
Then, on August 17, 1993, he made his final check
request payable to SSMS in the amount of
$23,500. The transmittal letter indicated that the
disbursement was the "final installment" for the
purchase by Sawyer Electric, a firm client, of an
interest in SSMS. This time William Colavito, the
firm's Chief Financial Officer, questioned
Greenberg about his request. Respondent
explained that the disbursement was to be
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counted against a $90,000 retainer from Sawyer
Electric placed in the Horn, Goldberg business
account earlier that year. When pressed on how
the transaction could be charged against firm
funds, Greenberg said, "If anyone ever found out
about this I would be disbarred." Colavito
reported the conversation to the firm's managing
partner, Jack Plackter, who subsequently met

with Greenberg. The firm reviewed respondent's
check requests for the prior six months and
discovered the three SSMS disbursements with
his endorsements, but apparently took no action.
Three weeks later, on September 11, 1993,
Greenberg approached friend and attorney Paul
D'Amato during a function at respondent's
synagogue. The two men retired to the parking lot
for privacy where, D'Amato reports, Greenberg
began to cry and shake, saying to his friend, "I
don't know what I'm doing. You got to help me."
D'Amato agreed to help, but Greenberg would not
explain what was wrong. D'Amato found
Greenberg's wife, who promised to have
Greenberg meet D'Amato at his office the
following morning.
At D'Amato's office the next day, Greenberg
admitted that he had taken law firm funds. He
told D'Amato that he could not remember when it
started or how much he had taken but did
mention an accident case and illegitimate
vouchers. When he huddled in a corner crying,
D'Amato called another friend and attorney, Ed
Goldstein, to help him with respondent. As
Greenberg calmed, he said, "[G]et me away from
the practice of law. I don't think I know what I'm
doing anymore."
Greenberg gave D'Amato permission to call
his partners and, later that afternoon, three Horn,
Goldberg partners met with Greenberg and
D'Amato at D'Amato's office. At that point,
however, Greenberg was incoherent and could not
discuss the matter. D'Amato also called
psychiatrist Dr. Norman S. Chazin to obtain
treatment for his friend. Greenberg began
meeting with Dr. Chazin the following day. With
Greenberg's permission, D'Amato contacted the
OAE on September 14, 1993, and the Atlantic
County Prosecutor's Office on September 17,
1993. No
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charges were filed by the firm or the prosecutor.
Respondent made full restitution to the firm. On
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September 22, 1993, he entered into a consent
order temporarily suspending his license.
II

Dr. Chazin, Greenberg's treating physician
and first expert witness, testified that respondent
suffered from dysthymia, a

The OAE filed a formal complaint against
Greenberg on January 13, 1995. During four days
of hearings in November 1995 and January 1996
before a Special Ethics Master, Greenberg
presented the testimony of his wife, friends,
fellow attorneys, and two expert witnesses, Dr.
Chazin and Dr. Gary [714 A.2d 247] Michael
Glass. The OAE offered the testimony of Dr.
Robert Sadoff.
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Family, friends, and fellow attorneys testified
to Greenberg's reputation in his community and
to changes in Greenberg's personality from as
early as August 1990 up to August 1993. Many
vouched for Greenberg's excellent reputation and
unquestioned integrity. He was perceived as an
outgoing, friendly man who was known to
participate in many community activities,
including Margate City Little League and his
synagogue.
There was also testimony by Paul D'Amato
that, as early as August 1990, Greenberg appeared
negative and lethargic and stopped answering
telephone calls and interrogatories in a timely
manner. Joseph Sayegh, another boyhood friend
and attorney, noticed similar changes:
He always was an optimistic person. He always
had a sense of humor. He was always kind. He
always made a connection with people.... And it
was gone.... I mean this was not a guy having a
bad day.... There was something wrong with him.
David Goldberg, friend and neighbor,
testified that Greenberg, once active in the
community, had stopped socializing. A. Michael
Barker, a fellow partner, observed that Greenberg
began to keep his office door closed, "was
withdrawn and ... there was some despondency."
Greenberg's wife testified to difficulties at home
during this period.

chronic, low-grade form of depression, which he
attributed to "childhood developmental issues
and [a] family history of depression." Dr. Chazin
also diagnosed Greenberg with major depression
and opined that, due to his condition, Greenberg
"did not have the requisite intent to steal from his
law firm." Instead, Greenberg's actions
constituted a desperate attempt "to keep himself
from ego disintegration." In Dr. Chazin's view,
Greenberg "was not delusional, ... did not suffer
from hallucinations or show any sign of
psychosis[, and] ... was not 'McNaughten' insane,"
though he remembered little about his acts of
misappropriation and lacked "any conscious
appreciation" of the self-destructiveness of his
behavior. At the time of the hearing, however, Dr.
Chazin reported that Greenberg was fully
recovered, unlikely to repeat his antisocial
behavior, and ready to return to the practice of
law.
Dr. Glass, Greenberg's second expert witness,
diagnosed Greenberg with dysthymia and
adjustment disorder with depression, or major
depression. Dr. Glass agreed with Dr. Chazin that
Greenberg did not possess the requisite intent to
"knowingly misappropriate or steal" from the
firm, explaining his behavior as an unconscious
cry for help:
At some level Joel Greenberg was aware that he
was doing this because, as I said before, he did it
and he behaved. I mean he didn't just take the
money and make a paper airplane and throw it
out the window. Yet, on the other hand, the
behavior was so odd ... without motivation,
without attempt to secrete [sic] his behaviors,
without attempt to pursue the behaviors in a way
that will get him greater gain....
Dr. Glass agreed that Greenberg was not
delusional or "McNaughten" insane, that he knew
the difference between right and wrong. However,

Greenberg, Matter of, 714 A.2d 243, 155 N.J. 138 (N.J. 1998)

when
asked
whether
Greenberg
lacked
"comprehension, competency or will," Dr. Glass
responded equivocally:

of the ability to control his behavior. Dr. Sadoff
agreed, however, that it was unlikely Greenberg
would engage in misappropriation again.

I'm not sure whether it falls under it, what the
right answer is. I believe that he was not
functioning with competence and will. The will
was for Mr. Greenberg to punish Mr. Greenberg.
The will was not to hurt the law firm ..., not to
hurt clients. The will was a cry for help.

III

Dr. Sadoff, testifying on behalf of the OAE,
agreed with Drs. Chazin and Glass that Greenberg
suffered from major depression,
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was not delusional, and was not "McNaughten"
insane. With respect to how depression affected
Greenberg, Dr. Sadoff differed:
He had a depression. His depression affected him
in a number of ways, but, as I indicated, not
selectively, not cognitively in the sense that he
could not know what he was doing or be aware of
the implications of the behavior that he engaged
in. He [714 A.2d 248] was able to try cases and try
them successfully. He knew the outcome. He
knew how to go about doing what he had to do.
He was active in the community in doing things in
other areas of his life.... I just don't know of any
mental illness that would deprive him of his
cognitive functions in this particular area and not
globally, not across the board. There's just no
such illness.
Dr. Sadoff specifically disagreed with Dr.
Glass's comparison between Greenberg's actions
and the actions of a driver who, upon arriving
home, has no recollection of the decisions made
to get there, distinguishing between Greenberg's
complicated acts of misappropriation and "the
kind of rote, automatic behavior performed on a
daily basis that one could dissociate from and be
so preoccupied as to not remember." Rejecting
the possibility that Greenberg's depression caused
selective amnesia or dissociation, Dr. Sadoff
concluded that respondent's condition did not
deprive him of knowledge of what he was doing or

At the conclusion of the hearing, the Special
Ethics Master found that Greenberg had "engaged
in multiple acts of taking funds" from Horn,
Goldberg, "without the authorization or
knowledge of members of the firm," resulting in
fraudulently obtained disbursements of $27,025 2
used by Greenberg for his own purposes. Based
on our decision in Siegel, supra, 133 N.J. at 170,
627 A.2d 156, wherein we held that "knowingly
misappropriating funds--whether from a client or
from one's partners--will generally result in
disbarment," the Special Master framed the issue
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before her as "whether or not Joel Greenberg
'knowingly'
misappropriated
money
from
partnership funds ..., or whether any psychiatric
condition existed which precluded his ability to
'knowingly' engage in acts of misappropriation."
She found that Greenberg had not demonstrated
"the magnitude of illness, impairment of
judgment or severity of disability ... [necessary] to
provide mitigation or defense" for his acts of
misappropriation and recommended disbarment.
The DRB, like the Special Master, asked
whether Greenberg "knowingly" committed acts
of misappropriation, i.e., whether Greenberg
"took the funds knowing that they were not his ...
and knowing that the taking was unauthorized."
Because Greenberg's experts "focused on motive,
as opposed to intent," the DRB relied on
testimony that Greenberg was aware he was
taking money that was not his, and that his taking
was unauthorized by the parties to whom the
money belonged. A four-member majority of the
Board also recommended disbarment.
IV
A
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By leave of the Court, the New Jersey State
Bar Association ("NJSBA" or "Bar") has
participated in this case as amicus curiae. The
NJSBA has asked us to reexamine the rule of
Wilson, supra--that "generally" where an attorney
has knowingly misappropriated clients' monies
"disbarment is the only appropriate discipline."
81 N.J. at 453, 409 A.2d 1153. In the Bar's view,
the Court has consistently applied Wilson as a
"strict liability" rule despite language in our
decisions suggesting that, in appropriate cases,
disbarment would not be automatically imposed.
We acknowledge the correctness of the Bar's
observation that, since Wilson, the Court has
consistently
and
unwaveringly
disbarred
attorneys who knowingly took their clients' funds.
In re Noonan, 102 N.J. 157, 160, 506 A.2d 722
(1986); see also In re Hollendonner, 102 N.J. 21,
28-29, 504 A.2d 1174 (1985) (holding
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"parallel" between escrow and client funds
requires application of Wilson rule in cases
involving knowing misuse of escrow funds).
"Since this Court announced the bright-line
Wilson rule in 1979, [714 A.2d 249] 'we have not
retreated one bit from the principle that knowing
misappropriation ... will warrant the Wilson
sanction of disbarment,' In re Konopka, 126 N.J.
225, 228, 596 A.2d 733 (1991), and have
repeatedly rejected opportunities 'to create
exceptions to the Wilson rule, even where the
misappropriation was the product of severe
personal and financial hardship,' In re Warhaftig,
106 N.J. 529, 535, 524 A.2d 398 (1987)." In re
Roth, 140 N.J. 430, 444, 658 A.2d 1264 (1995).
Although we have recognized that "[t]he Wilson
rule is harsh," In re Barlow, 140 N.J. 191, 195, 657
A.2d 1197 (1995), we remain "convinced that
nothing less will be consistent with our view of
the devastating effect of misappropriation on the
public's confidence in the bar and in this Court,"
Roth, supra, 140 N.J. at 444, 658 A.2d 1264
(quoting In re Hahm, 120 N.J. 691, 697, 577 A.2d
503 (1990)).

There is nothing clearer to the public, however,
than stealing a client's money and nothing worse.
Nor is there anything that affects public
confidence more--much more than the offense
itself--than this Court's treatment of such
offenses. Arguments for lenient discipline
overlook this effect as well as the overriding
importance of maintaining that confidence.
[Wilson, supra, 81 N.J. at 457, 409 A.2d 1153.]
Because of the harshness of Wilson, and
because the sanction of disbarment in New Jersey
is permanent, we have demanded clear and
convincing evidence that an attorney has
misappropriated funds "knowingly." Roth, supra,
140 N.J. at 444, 658 A.2d 1264; see Barlow,
supra, 140 N.J. at 196, 657 A.2d 1197 ("Proof of
misappropriation, by itself, is insufficient to
trigger the harsh penalty of disbarment. Rather,
the evidence must clearly and convincingly prove
that respondent misappropriated client funds
knowingly."). In each case where there has been
an invasion of trust funds, we have carefully
considered the particular complex of facts in
order to determine whether "the lawyer intended
it, knew it, and did it." Konopka, supra, 126 N.J.
at 234, 596 A.2d 733 (citing In re Librizzi, 117 N.J.
481, 490-91, 569 A.2d 257 (1990), In re Gallo, 117
N.J. 365, 371-73, 568 A.2d 522 (1989), and In re
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Simeone, 108 N.J. 515, 521-23, 531 A.2d 729
(1987)). Attorneys who have committed "flagrant
record-keeping violations but not ... intentional
misappropriation" have been severely disciplined
but not disbarred. Id. at 238, 596 A.2d 733; see,
e.g., In re LaVigne, 146 N.J. 590, 606-10, 684
A.2d 1362 (1996) (suspending attorney for three
years who, inter alia, negligently misappropriated
client funds during complex land exchange
transaction); In re Chidiac, 120 N.J. 32, 38-39,
575 A.2d 1355 (1990) (suspending attorney for
three years whose negligent bookkeeping resulted
in misappropriation of client funds). Thus, the
harshness of disbarment has been ameliorated by
the Court's insistence on a high level of proof that
the attorney understood on some level what he or
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she was doing and knowingly carried out a
scheme to defraud.
In other cases, we have been unconvinced
that attorneys suffering from identifiable
compulsive disorders, mental illness, or mental
conditions could demonstrate "a loss of
competency, comprehension or will of a
magnitude
that
could
excuse
egregious
misconduct that was clearly knowing, volitional
and purposeful." Jacob, supra, 95 N.J. at 137, 469
A.2d 498; see, e.g., Roth, supra, 140 N.J. at 448,
658 A.2d 1264 (major depression); In re Davis,
127 N.J. 118, 130-32, 603 A.2d 12 (1992)
(alcoholism); In re Spina, 121 N.J. 378, 390-91,
580 A.2d 262 (1990) (narcissistic personality
disorder); In re Steinhoff, 114 N.J. 268, 273-74,
553 A.2d 1349 (1989) (drug dependency); In re
Nitti, 110 N.J. 321, 325-26, 541 A.2d 217 (1988)
(compulsive gambling); Jacob, supra, 95 N.J. at
136-38, 469 A.2d 498 (thyrotoxicosis). In those
cases we have independently reviewed the record
and determined that the "medical facts"
presented did not provide a sufficient basis for "a
legal excuse or justification" in mitigation of the
respondents' acts of misappropriation. Id. at 137,
469 A.2d 498. This result is consonant with the
Court's view, clearly expressed in Wilson, that
disbarment would "be almost invariable" in
misappropriation cases.
The NJSBA seeks a less rigorous standard.
The Bar has suggested that an attorney guilty of
knowing misappropriation of [714 A.2d 250]
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a client's funds should not be disbarred if the
attorney can show, by clear and convincing
evidence, that "an identifiable illness ... caused
substantial impairment of judgment" and that
substantial
additional
mitigating
factors
unconnected to the illness were present. We have,
however, revisited the Wilson rule in the past and
have concluded that strict conformity to Wilson is
appropriate and necessary. See, e.g., Konopka,
supra, 126 N.J. at 231, 236-38, 596 A.2d 733
(declining to accept suggestion in concurring
opinion "that there should be exceptions to

Wilson 'under special circumstances' "). We are
mindful that in 1983 the NJSBA supported
permanent disbarment in cases of knowing
misappropriation " 'without exception.' " Id. at
236, 596 A.2d 733 (quoting New Jersey State Bar
Association, Report of Select Committee to
Review Standards for Safeguarding Clients'
Property 1-2, 6 (1983)). After a careful
examination of the Bar's present proposal, we
have concluded that it represents a substantial
retreat from the standard enunciated in Wilson.
Today, we again reaffirm the rule announced
in Wilson and hold that disbarment is the
appropriate sanction in cases where it has been
shown, by clear and convincing evidence, that an
attorney has knowingly misappropriated client
funds. We accept as an inevitable consequence of
the application of this rule that rarely will an
attorney evade disbarment in such cases. Public
confidence in the "integrity and trustworthiness
of lawyers" requires no less. Wilson, supra, 81
N.J. at 456, 409 A.2d 1153.
B
Wilson necessarily focused on the trust
extended from a client to his or her attorney and
the terrible breach of that trust in a case involving
the misappropriation of a client's funds. Id. at
454-57, 409 A.2d 1153. That trust, although
buttressed by knowledge of the individual
attorney, springs from "faith ... in the legal
profession [and] the bar as an institution." Id. at
455, 409 A.2d 1153. That trust is destroyed when
a lawyer takes monies that belong to a client.
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Under our Constitution, the Supreme Court
"ha[s] jurisdiction over the admission to the
practice of law and the discipline of persons
admitted." N.J. Const. art. VI, § 2. par. 3. In
furtherance of this constitutional responsibility,
the Court has promulgated the Rules of
Professional Conduct as the regulatory framework
for attorney discipline in appropriate cases. The
RPCs serve as a road map for the conduct of
attorneys to guide them in their relationships
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with their clients, other attorneys, the courts, and
the public. The rules deal comprehensively with
attorneys' obligations to their clients because that
is what the practice of law is about--the
representation of persons and entities in need of
legal services. The Wilson rule reflects the
application of the most exacting ethical standards
to the relationship between attorneys and their
clients.
The relationship of attorneys to one another
is also subject to the Court's disciplinary
oversight. Lawyers who join together to practice,
as a partnership or professional corporation,
convey a "message" to the public. In re Weiss,
Healey & Rea, 109 N.J. 246, 251-52, 536 A.2d 266
(1988).
Such partnership implies the full financial and
professional responsibility of a law firm that has
pooled its resources of intellect and capital to
serve a general clientele.... The public, we believe,
infers that the collective professional, ethical, and
financial responsibility of a partnership-in-fact
bespeaks the "kind and caliber of legal services
rendered."
[Id. at 252, 536 A.2d 266 (citation and footnote
omitted).]
Lawyers who practice together are bound by
those strictures generally applicable to individual
lawyers and by rules specifically applicable to law
firms.
Underlying each of the Rules that affect law
firm organization and the representation of
clients by lawyers practicing together is the
interest in protecting clients, past, present, and
prospective, and concern about the public
perception of the bar. The RPCs control, among
other things, the ability of lawyers to form
partnerships with non-lawyers, RPC 5.4, law firm
advertising, including firm names, RPC 7.1-.5, and
the disqualification[714 A.2d 251] of law firms
based upon the conflicts of individual lawyers in
the firm, RPC
Page 153

1:10. The rules are designed to protect clients by
insuring that non-lawyers are not practicing law,
that clients and potential clients receive accurate
information about law firms, and that
confidentiality is maintained. Law firms are the
vehicles through which clients retain individual
attorneys and the cultures in which those
individual attorneys function once retained. It is
the firm's reputation--the sum of the reputations
of the lawyers practicing together--that attracts
clients and that suggests the lawyers in the firm
can be trusted with the clients' most difficult
problems and with the clients' assets. Lawyers
who betray their partners betray that trust.
Most important, the Court has recognized "no
ethical distinction between a lawyer who for
personal gain willfully defrauds a client and one
who for the same untoward purpose defrauds his
or her partners." Siegel, supra, 133 N.J. at 167,
627 A.2d 156. Our perception that such acts of
theft are morally equivalent does not derive from
the relationships between attorneys and their
clients or attorneys and their partners but, rather,
from our belief that "misappropriation from the
latter is as wrong as from the former." Id. at 170,
627 A.2d 156. Moreover, it is not clear that a
distinction between client funds and firm funds is
readily made by the average person. The general
public is unlikely to know that attorneys are
required to maintain separate accounts for client
and firm funds, RPC 1.15, and may fear that the
misappropriation of firm funds is synonymous
with the misappropriation of client funds. It is
this threat to public confidence in the integrity
and trustworthiness of the bar that motivated the
Court in Wilson.
The Wilson rule, as described in Siegel,
supra, applies in this case: "In the absence of
compelling mitigating factors justifying a lesser
sanction, which will occur quite rarely,
misappropriation of firm funds will warrant
disbarment." 133 N.J. at 167-68, 627 A.2d 156
(citations omitted).
C

Greenberg, Matter of, 714 A.2d 243, 155 N.J. 138 (N.J. 1998)

Respondent contends that the Wilson rule
should not apply to him because his acts of
misappropriation pre-dated Siegel,
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which was decided on July 23, 1993. Id. at 162,
627 A.2d 156. The record, however, does not
support his claim.
On July 23, 1993, the day Siegel was filed,
respondent requested and obtained a check made
payable to Dr. Budnick. In the days following,
when the New Jersey legal periodicals were
circulating and critiquing the Siegel opinion, see,
e.g., Supreme Court; In the Matter of Steven G.
Siegel, an Attorney-at-Law, State Digests,
N.J.L.J., July 26, 1993, 73-76; Court Says Thefts
From Firm Call for Disbarment, N.J.L.J., August
9, 1993, 5, 35, respondent took no steps to return
funds previously taken. Rather, on August 17,
1993, he requested an additional $23,500 in the
name of Sawyer Electric to be drawn on firm
funds. When questioned by the firm's Chief
Financial Officer about his request, respondent
stated, "If anyone found out about this I would be
disbarred." We cannot but conclude that
respondent was well aware of the post-Siegel
consequences of his final request. Even then, he
did not conform his conduct to the requirements
of law or of the ethics rules.
In any case, prior to this Court's decision in
Siegel, it was clear that acts of theft often carried
the sanction of disbarment. See, e.g., Spina, 121
N.J. at 390, 580 A.2d 262 (disbarring attorney
who pled guilty to federal misdemeanor of taking
property belonging to employer, including false
reimbursements and checks intended for
employer); In re Lunetta, 118 N.J. 443, 446-50,
572 A.2d 586 (1989) (disbarring attorney who, for
his participation in conspiracy to receive, sell and
dispose of stolen securities, realized profit of
$20,000 to $25,000); In re Surgent, 104 N.J.
566, 567-69, 518 A.2d 215 (1986) (disbarring
attorney who was guilty of, inter alia, conspiracy
to commit theft by deception, stock fraud, and
sale of unregistered securities); In re Alosio, 99
N.J. 84, 90, 491 A.2d 628 (1985) (disbarring

attorney who engaged in conduct violating
Disciplinary Rule 1-102(A)(3), (4), predecessor to
RPC 8.4(b), (c), and thereby "demonstrate[d] his
unfitness to remain as a member of the bar"). The
Siegel Court rejected a similar argument "that
respondent's lack of notice compels a lesser [714
A.2d 252] sanction," Siegel,
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supra, 133 N.J. at 168, 627 A.2d 156, and we
agree. The Wilson /Siegel rule is appropriately
applied in respondent's case.
V
Although Greenberg admits that, over a
period of sixteen months, he obtained $27,025 in
Horn, Goldberg funds, retained the $7500
Harrison personal injury fee, and used these
funds for his own purposes without the firm's
knowledge or consent, he argues that he is not
guilty of knowing misappropriation. Rather, he
asserts that he has satisfied the Jacob standard-that he was suffering from a mental illness which
caused him to suffer a "loss of competency,
comprehension
or
will"--through
expert
testimony proving that his motive was to hurt
himself not his firm, that he was out of touch with
reality, and that he had no conscious awareness of
his actions. At its core, respondent's argument is
framed both as an affirmative defense to the
"knowing" misappropriation requirement of the
rule, and as a presentation of substantial
mitigating circumstances that he claims justify his
conduct.
A
In respect of his intent, respondent's expert
Dr. Glass, testified:
The will for Mr. Greenberg was to punish Mr.
Greenberg. The will was not to hurt the law firm
of Horn [Goldberg], not to hurt clients. The will
was to cry for help. So however we define that, I
believe that he did not have the intent to commit
criminal activity. He had the intent to call
attention to his own personal plight, personal
pain and personal suffering.
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By his expert's testimony, respondent
attempts to draw a distinction between "taking"
and "stealing," that is, he does not deny his intent
to "take" firm funds but, rather, denies that his
motive was to "steal" firm funds, to hurt the firm
or its clients.
This distinction does not assist respondent.
Wilson suggested, and we have consistently held,
that "[t]he motive of the lawyer is irrelevant in
determining the appropriate discipline for
knowing misappropriation." Roth, supra, 140 N.J.
at 444, 658 A.2d 1264; Warhaftig, supra, 106 N.J.
at 533, 524 A.2d 398;
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Wilson, supra, 81 N.J. at 455 n. 1, 409 A.2d 1153
(holding that misappropriation does not depend
on "whether or not [an attorney] derives any
personal gain or benefit therefrom"). In Noonan,
supra, we elaborated by example our firm
conviction that an attorney's motive is simply not
material in a misappropriation case:
It makes no difference whether the money is used
for a good purpose or a bad purpose, for the
benefit of the lawyer or for the benefit of others,
or whether the lawyer intended to return the
money when he took it, or whether in fact he
ultimately did reimburse the client; nor does it
matter that the pressures on the lawyer to take
the money were great or minimal. The essence of
Wilson is that the relative moral quality of the act,
measured by these many circumstances that may
surround both it and the attorney's state of mind,
is irrelevant: it is the mere act of taking your
client's money knowing that you have no
authority to do so that requires disbarment.
[102 N.J. at 160, 506 A.2d 722.]
See also Barlow, supra, 140 N.J. at 195, 657
A.2d 1197 ("Even when the lawyer 'borrows'
without permission rather than steals, we have
invariably imposed disbarment rather than a
lesser sanction."). Respondent's motive, whether
it was to hurt himself or to hurt his law firm, is
irrelevant.

In making the determination whether an
attorney lacked competency, comprehension or
will, we have considered whether he or she was
"out of touch with reality or unable to appreciate
the ethical quality of his [or her] acts." In re Bock,
128 N.J. 270, 273, 607 A.2d 1307 (1992).
Respondent relies on the testimony of two experts
to support his claim that he was "out of touch
with reality" and had no conscious awareness of
his actions when he misappropriated firm funds.
Dr. Glass stated that respondent was "out of
conscious touch with reality;" Dr. Chazin spoke of
some form of dissociation:
If he were truly consciously aware--and I think
that part of his problem was that it [714 A.2d 253]
was not available to his consciousness. Even
though he didn't suffer from a dissociative
disorder, I think that he dissociated when he did
this. He was on a different plane. He was almost
like a self-hypnotic kind of different person.
Neither expert goes so far as to claim that
respondent was out of touch with reality or,
alternatively, that he did not know what he was
doing when he committed multiple acts of
misappropriation.
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Instead, Drs. Chazin and Glass opine that
respondent's acts of misappropriation were
available to his consciousness for only short
periods of time--during and just after the acts
took place--after which they were confined to his
subconscious.
Rather
than
supporting
respondent's claim, this testimony indicates that
respondent did understand what he was doing at
the time he was doing it.
Moreover, we find unpersuasive the expert
testimony that respondent was not conscious of
what he was doing because his acts of
misappropriation were kept isolated from his
consciousness by his subconscious drive to selfdestruct. Drs. Chazin and Glass testified that
respondent's acts of theft were caused by his
mental disorder. Although respondent's friends
and colleagues stated that, in retrospect, he had
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begun to withdraw from many of his former
activities, he continued to function as an attorney
and to participate in various social and religious
activities. Even respondent admits that during
this period he was "trying cases and functioning
as an attorney." No reasonable explanation has
been provided for respondent's ability generally
to function as a normal person in everyday life
and yet suffer from a mental illness causing him
to
devise
a
complicated
system
of
misappropriation
unavailable
to
his
consciousness. Dr. Sadoff testified, "I just don't
know of any mental illness that would deprive
him of his cognitive functions in this particular
area and not globally, not across the board.
There's just no such illness." Based on this
testimony and the facts presented, the Court finds
respondent's claim of selective amnesia
unpersuasive.
Neither of respondent's experts testified that
during the time he was stealing money from his
law firm he was unable to appreciate the
difference between right and wrong or the nature
and quality of his acts. See In re Baker, 120 N.J.
496, 505, 577 A.2d 158 (1990) ("Here, as in
Romano, respondent 'has failed to demonstrate
that a disease of the mind rendered him unable to
tell right from wrong or to understand the nature
and quality of his acts.' " (quoting In re Romano,
104 N.J. 306, 311, 516 A.2d 1109 (1986))).
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Indeed, respondent's own words clearly indicate
he understood that his acts were wrong. Nor did
respondent's experts say that respondent's will
was overborne or that he otherwise satisfied the
Jacob standard. 3
Respondent
carried out
a
carefully
constructed scheme constituting a " 'pattern of
activity,' " Siegel, supra, 133 N.J. at 167, 627 A.2d
156 (quoting Spina, supra, 121 N.J. at 390, 580
A.2d 262), over the course of more than one year.
He engaged in multiple acts of misappropriation,
taking $34,525 from Horn, Goldberg that he used
for his own purposes without the authorization or
knowledge of members of the firm. Respondent

kept a fee due his firm by instructing his clients to
issue him a check in the fee amount. Respondent
authored numerous fraudulent check requests
and transmittal letters designed to obtain firm
funds without detection. Respondent forged
signatures, "borrowed" a business stamp and, in
the case of checks issued to SSMS, signed his own
name in order to cash the checks. Respondent
made calculated withdrawals and never created
overdrafts. He used the monies he [714 A.2d 254]
obtained for his own personal purposes, including
mortgage payments on his residence and country
club dues. This pattern of activity does not
suggest an attorney suffering such a loss of
competency, comprehension or will that he was
unable to comply with the rules of ethics; it
evidences an attorney who, through a complex
plan, sought to defraud his law firm.
Respondent's mental illness, however severe,
did not deprive him of the knowledge that he was
taking firm funds, that the
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funds belonged to his firm, or that his firm had
not authorized the taking.
B
Greenberg also argues that substantial
mitigating factors should excuse his conduct. In
similar cases, where attorneys have asserted a
disorder, illness or condition as a mitigating
factor, we have required "adequate proof that the
underlying disability was so severe as to excuse or
mitigate the ethical violation." In re Trueger, 140
N.J. 103, 116, 657 A.2d 847 (1995). In this case,
we have determined that respondent's mental
illness did not meet the standard set by this Court
in Jacob, supra, and therefore failed to support
his asserted affirmative defense to knowing
misappropriation. For the same reasons,
respondent's mental illness does not serve to
mitigate his conduct. We recognize that all three
experts in this case agreed respondent suffered
from depression. Yet "[m]any lawyers have
suffered far worse without stealing from their
clients or their partners. We cannot excuse
respondent without exonerating every lawyer who
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suffers personal hardships and misappropriates
funds." 4 Siegel, supra, 133 N.J. at 171, 627 A.2d
156.
Respondent also asserts the following
mitigating factors unconnected to his illness:
voluntary notification of wrongdoing to his
partners, the prosecutor's office and the OAE;
lack of a criminal complaint filed by his firm; lack
of criminal charges filed by the prosecutor's
office; admission of wrongdoing; voluntary
suspension of license since 1993; full restitution;
cooperation with the
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OAE; extensive rehabilitation; and a previously
outstanding reputation in the community.
Following his confrontation with the firm's
Chief Financial Officer, respondent authorized his
friend D'Amato to notify the firm, the prosecutor
and the OAE about his illegal activities.
Respondent claims that this notification was
voluntary. The record, however, supports an
inference that he only came forward because he
feared discovery. See supra at 143-144, 714 A.2d
at 246. As for respondent's reliance on the failure
to prosecute, whatever reasons the prosecutor
and the firm had for declining to press charges,
we cannot ignore respondent's admissions to
criminal acts of misappropriation. Moreover, we
cannot accept as mitigating factors his admission
of guilt and subsequent voluntary suspension of
license because he acted only after he believed the
firm knew what he had done. On the issue of
restitution, Wilson, supra, held: " 'We do not
attach very much importance, as a rule, to the
matter of restitution, because that may depend
more upon financial ability or other favoring
circumstances than repentance or reformation.' "
81 N.J. at 457-58, 409 A.2d 1153 (quoting In re
Harris, 88 N.J.L. 18, 22-23, 95 A. 761
(Sup.Ct.1915) (en banc )).
Respondent raises two additional mitigating
factors: his rehabilitation and his reputation. In
respect of respondent's rehabilitation efforts, Drs.
Chazin, Glass and Sadoff agree that respondent

has undergone extensive treatment and, should
such treatment continue, is unlikely to commit
unethical behavior in the future. To permanently
disbar him now may appear unjust. Again, in
Wilson, the Court addressed the apparent
injustice[714 A.2d 255] flowing from the
disbarment of an arguably rehabilitated attorney:
To disbar ... despite the possibility that such
reformation may occur is so terribly harsh as to
require the most compelling reasons to justify it.
As far as we are concerned, the only reason that
disbarment might be necessary is that any other
result risks something even more important, the
continued confidence of the public in the integrity
of the bar and the judiciary.
[Id. at 460, 409 A.2d 1153 (footnotes omitted).]
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See also In re Hughes, 90 N.J. 32, 36-37, 446
A.2d 1208 (1982) ("[E]ven if it is unlikely that the
attorney will repeat the misconduct, certain acts
by attorneys so impugn the integrity of the legal
system that disbarment is the only appropriate
means to restore public confidence in it.").
Respondent's acts of theft cannot be excused by
his subsequent treatment.
We disagree with the Bar's conclusion that,
"[i]f Joel Greenberg is disbarred, the message to
all attorneys who suffer from mental illness,
alcoholism, or drug addiction is that they should
not come forward, should continue to practice,
should continue to represent clients, and should
not seek help." We do not sanction Greenberg
because he suffers from a mental illness.
Greenberg betrayed a sacred trust--he stole
money from his partners. The message which this
case sends to the bar is not that attorneys in need
of assistance should continue to practice without
seeking help but, rather, that such attorneys
should seek help as soon as possible and certainly
if they are about to engage in activities that will
irreparably damage their professional reputation
and the public's confidence in the integrity of the
Bar.
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Greenberg's exemplary reputation among his
peers and within his community has not gone
unnoticed by this Court. We are in receipt of over
120 letters testifying to his honesty and integrity.
He was a partner in a successful law firm and has,
by all accounts, served his clients well. But he is
unfortunately not the only attorney with an
outstanding reputation who has committed acts
of theft and has been disbarred. See, e.g., Siegel,
supra, 133 N.J. at 167, 627 A.2d 156; In re Kelly,
120 N.J. 679, 689, 577 A.2d 497 (1990). This is
because "the primary reason for discipline is not
to punish the attorney [but,] rather, ... to preserve
the confidence of the public in the integrity and
trustworthiness of lawyers in general.' " Gallo,
supra, 117 N.J. at 373-74, 568 A.2d 522 (quoting
Wilson, supra, 81 N.J. at 456, 409 A.2d 1153).
Here, as in Siegel, supra, "[t]he egregiousness of
respondent's dishonesty should have been readily
apparent to so distinguished a practitioner."
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133 N.J. at 171, 627 A.2d 156. We cannot excuse
his conduct.
Respondent is disbarred. He is ordered to
reimburse the Disciplinary Oversight Committee
for appropriate administrative costs.
STEIN, J., dissenting.
In In re Wilson, 81 N.J. 451, 409 A.2d 1153
(1979), this Court abandoned its longstanding
prior
practice
of
weighing
mitigating
circumstances in imposing discipline on lawyers
who misappropriate client funds, and adopted a
rule of virtually automatic disbarment for that
most egregious infraction:
In this case, respondent knowingly used his
clients' money as if it were his own. We hold that
disbarment is the only appropriate discipline. We
also use this occasion to state that generally all
such cases shall result in disbarment. We foresee
no significant exceptions to this rule and expect
the result to be almost invariable.
[Id. at 453, 409 A.2d 1153.]

Applying the Wilson rule, the Court today
orders the disbarment of respondent Joel
Greenberg. Prior to the events that triggered this
proceeding, Greenberg was a partner in a large
Atlantic City law firm. He was an experienced and
highly successful litigator, specializing in the
defense of medical malpractice cases. He enjoyed
an impeccable reputation for integrity and
professionalism, and was widely respected by
lawyers in Atlantic County.
From August 1992 to July 1993, Greenberg
misappropriated approximately $27,000 from his
law firm by submitting false disbursement
requests to the bookkeeping department[714 A.2d
256] and endorsing for his own use the checks
generated by those requests. No client funds were
taken. The three psychiatric experts who testified
at the hearing before the Special Ethics Master-Dr. Norman Chazin, respondent's treating
psychiatrist, Dr. Gary Glass, respondent's expert,
and Dr. Robert Sadoff, the expert retained by the
Office of Attorney Ethics (OAE)--agreed that
Greenberg's misconduct was related directly to a
"major depressive
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disorder," that his conduct was aberrational and
self-destructive, and that as a result of successful
psychiatric treatment the aberrational conduct in
which Greenberg engaged was highly unlikely to
reoccur. Greenberg made full restitution to his
firm. Before anyone at the law firm confronted
him about his misconduct, Greenberg disclosed to
friends what he had done, surrendered his license
to practice law, and acknowledged his misconduct
to his partners as well as to the Atlantic County
Prosecutor. He has been voluntarily suspended
from law practice since September 1993. He had
no prior history of discipline.
I disagree with the Court's disposition on
three grounds. First, the rigid Wilson rule of
automatic disbarment was intended to be and
should be applied only to misappropriation of
clients' funds. The discipline for other misconduct
not involving client funds or implicating
dishonesty
that
directly
subverts
the
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administration of justice, see In re Verdiramo, 96
N.J. 183, 186, 475 A.2d 45 (1984), should be
individualized, consistent with Justice Pashman's
observation in In re Sears, 71 N.J. 175, 201-02,
364 A.2d 777 (1976):
Such judgments, by their very nature, rest on
assessments of individual character. Therefore,
we will not subscribe to a policy controlling future
cases without knowledge of the facts which may
arise in those cases. We previously stated that
"each case must rest largely upon its own
particular circumstances."

susceptibility to which respondent shared with
several other family members, and so
diametrically antagonistic to respondent's
exemplary ethical standards exhibited during
eighteen years of law practice, that disbarment
after almost five years of suspension is an
unnecessarily harsh discipline. Based on the
outpouring of letters from respondent's
colleagues, that view is shared by the leadership
of the Atlantic County Bar who know respondent's
character and attributes far better than do the
members of this Court.
I

[Quoting In re Greenberg, 21 N.J. 213, 225, 121
A.2d 520 (1956).]
Second, even if the Court insists on
expanding the Wilson rule beyond its intended
scope to include misappropriations from a law
firm, that broadened application of Wilson should
not determine respondent's discipline. This Court
for the first time suggested in In re Siegel, 133
N.J. 162, 168, 627 A.2d 156 (1993), that the
Wilson rule of virtually automatic disbarment
would apply to misappropriation of law firm
funds. Siegel was decided July 23, 1993, the day
on which respondent had received the last of the
firm's checks pursuant to his improper requests
for disbursements. In In re Smock, 86 N.J. 426,
432 A.2d 34 (1981), a post-Wilson case involving
misappropriation of client funds, this Court
imposed a two-year suspension on the respondent
and held that it would be "manifestly unfair to
apply Wilson retroactively." Id. at 427,

The Court should exercise caution and
restraint in considering the extent to which it
should apply rigid, bright-line rules in attorney
disciplinary proceedings. Disbarment is the most
unforgiving discipline, and it condemns every
lawyer on whom it is imposed to a life sentence of
professional disgrace. In New Jersey, unlike most
other states, disbarment is permanent and its
stigma is ineradicable. As Justice Schreiber
observed in In re Hughes, "we must not forget
that disbarment is a punishment and its effect can
be [714 A.2d 257] devastating. In deciding
whether to disbar, the Court should consider the
whole person." 90 N.J. 32, 42, 446 A.2d 1208
(1982)(Schreiber,
J.,
dissenting)
(citation
omitted).
In adopting the Wilson rule, this Court was
influenced profoundly by the unique quality of the
lawyer-client relationship that prompts clients to
entrust their funds to lawyers:
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432 A.2d 34. The Court observed that deterrence,
a primary objective of the Wilson rule, would not
be advanced by applying Wilson retroactively. Id.
at 427-28, 432 A.2d 34. Respondent should be
treated no worse than Smock, and Siegel should
not be applied retroactively in this disciplinary
proceeding.
Finally, my view of this record is that
respondent's conduct was so obviously the
product of a major depressive disorder the

Like many rules governing the behavior of
lawyers, this one has its roots in the confidence
and trust which clients place in their attorneys.
Having sought his advice and relying on his
expertise, the client entrusts the lawyer with the
Page 165
transaction--including the handling of the client's
funds. Whether it be a real estate closing, the
establishment of a trust, the purchase of a
business, the investment of funds, the receipt of
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proceeds of litigation, or any one of a multitude of
other situations, it is commonplace that the work
of lawyers involves possession of their clients'
funds. That possession is sometimes expedient,
occasionally simply customary, but usually
essential. Whatever the need may be for the
lawyer's handling of clients' money, the client
permits it because he trusts the lawyer.
It is a trust built on centuries of honesty and
faithfulness. Sometimes it is reinforced by
personal knowledge of a particular lawyer's
integrity or a firm's reputation. The underlying
faith, however, is in the legal profession, the bar
as an institution. No other explanation can
account for clients' customary willingness to
entrust their funds to relative strangers simply
because they are lawyers.
[81 N.J. at 454-55, 409 A.2d 1153.]
The Court emphasized that although other
attorney conduct may be equally reprehensible,
public confidence in the bar as an institution
demands
the
severest
discipline
for
misappropriation of client funds:
What are the merits in these cases? The
attorney has stolen his clients' money. No clearer
wrong suffered by a client at the hands of one he
had every reason to trust can be imagined. The
public is entitled, not as a matter of satisfying
unjustifiable expectations, but as a simple matter
of maintaining confidence, to know that never
again will that person be a lawyer. That the moral
quality of other forms of misbehavior by lawyers
may
be
no
less
reprehensible
than
misappropriation is beside the point. Those often
occur in a complex factual setting where the
applicability or meaning of ethical standards is
uncertain to the bench and bar, and especially to
the public, which may not even recognize the
wrong. There is nothing clearer to the public,
however, than stealing a client's money and
nothing worse. Nor is there anything that affects
public confidence more--much more than the
offense itself--than this Court's treatment of such
offenses.

[Id. at 456-57, 409 A.2d 1153.]
With respect to mitigating circumstances, the
Wilson opinion acknowledged that a rule that
excludes any consideration of circumstances
leading to the misappropriation or the exemplary
record of the offending lawyer was "terribly
harsh," justifiable only by the overriding need to
retain public confidence in the bar:
The considerations that must deeply trouble
any court which decrees disbarment are the
pressures on the attorney that forced him to steal,
and the very real possibility of reformation, which
would result in the creation of a new person of
true integrity, an outstanding member of the bar.
There can be no satisfactory answer to this
problem. An attorney, beset by financial
problems, may steal to save his family, his
children, his wife or his home. After the fact, he
may conduct so exemplary a life as to prove
beyond doubt that he is as well equipped to serve
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the public as any judge sitting in any court. To
disbar despite the circumstances that led to the
misappropriation, and despite the possibility that
such reformation may occur is so terribly harsh as
to require the most compelling reasons to justify
it. As far as we are concerned, the only reason that
disbarment might be necessary is that any other
result risks something even more important, the
continued confidence of the public in the integrity
of the bar and the judiciary.
[714 A.2d 258] [Id. at 460, 409 A.2d 1153 (citation
and footnotes omitted).]
Because of the "terrible harshness" of a rule
of automatic disbarment that precludes
consideration of mitigating circumstances, prior
to Siegel we had applied the principle of
automatic
disbarment
only
to
knowing
misappropriation of client funds, Wilson, supra,
81 N.J. 451, 409 A.2d 1153, and in cases of
criminal dishonesty that "directly impact[s] the
administration of justice" and thereby "directly
poison[s] the well of justice." In re Verdiramo,
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supra, 96 N.J. at 186, 475 A.2d 45. We have
applied the Verdiramo rule in appropriate cases.
See, e.g., In re Edson, 108 N.J. 464, 465-70, 530
A.2d 1246 (1987)(ordering disbarment of attorney
who counseled client to fabricate defense in DWI
case); In re Conway, 107 N.J. 168, 179-80, 526
A.2d 658 (1987)(ordering disbarment of attorney
who participated in conspiracy to bribe witness in
order to secure dismissal of criminal
prosecution); cf. In re Tuso, 104 N.J. 59, 64, 514
A.2d 1311 (1986)(ordering disbarment of attorney
who attempted to bribe school board member in
order to influence award of contract for
architectural services).
However, in cases involving crimes of
dishonesty
not
directly
affecting
the
administration of justice, we consistently have
engaged in a case-by-case analysis to determine
the appropriate discipline, carefully evaluating
the aggravating and mitigating factors that inform
the discretionary exercise of our disciplinary
authority. In In re Imbriani, 149 N.J. 521, 694
A.2d 1030 (1997), in which we ordered
disbarment of a former Superior Court Judge who
pled guilty to the third-degree theft offense of
failure to make required disposition of property,
we explained the process that guides our
determinations concerning the imposition of
discipline:
Similar to a sentencing judge in a criminal matter,
we take into consideration many factors in
determining the proper discipline to be imposed.
Cf. N.J.S.A. 2C:44-1. We consider the nature and
severity of the crime, and whether the crime is
related
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to the practice of law. We consider "evidence
which does not dispute the crime but which shows
mitigating circumstances [relevant to] the issue of
whether the nature of the 'conviction merits
discipline and, if so, the extent thereof.' " In re
Mischlich, 60 N.J. [590,] 593, 292 A.2d 23
(citations omitted); see In re Rosen, 88 N.J. [1,] 3,
438 A.2d 316; In re Mirabelli, 79 N.J. [597,] 601,
401 A.2d 1090; In re La Duca, 62 N.J. [133,] at

136, 299 A.2d 405. Similarly, we consider
evidence of an attorney's good reputation, his
prior trustworthy professional conduct, and his
general good character. In re Mischlich, [supra,]
60 N.J. at 593, 292 A.2d 23.
[Id. at 531, 694 A.2d 1030 (quoting In re Infinito,
94 N.J. 50, 57, 462 A.2d 160 (1983)).]
Accordingly, in lawyer-discipline cases not
involving knowing misappropriation of client's
funds or criminal acts that poison the well of
justice, we invariably have based our disciplinary
decisions on a comprehensive evaluation of all
relevant circumstances, both aggravating and
mitigating. That balanced approach often, but not
uniformly, has impelled us to order disbarment of
attorneys who have engaged in dishonest conduct
involving fraud or theft. See, e.g., In re Goldberg,
142 N.J. 557, 560-61, 666 A.2d 529
(1995)(ordering disbarment of attorney who pled
guilty to reckless authorization of improper
disbursements and mail fraud in connection with
governmentally-financed housing project); In re
Messinger, 133 N.J. 173, 175, 627 A.2d 162
(1993)(ordering disbarment of attorney convicted
of conspiracy to defraud government by engaging
in fraudulent securities transactions to generate
tax losses); In re Spina, 121 N.J. 378, 382-90, 580
A.2d 262 (1990)(ordering disbarment of attorney
who pled guilty to petty larceny where record
established pattern of forged checks, stolen cash,
false reimbursement claims and attempted
concealment of theft of almost $50,000 from
employer); In re Lunetta, 118 N.J. 443, 446-47,
572 A.2d 586 (1989)(ordering disbarment of
attorney for participating in conspiracy to profit
from sale of stolen securities); In re Surgent, 104
N.J. 566, 567, 518 A.2d 215 (1986)(ordering
disbarment of attorney convicted of conspiracy to
commit theft by deception, stock fraud, sale of
unregistered securities and subornation of
perjury); In re Alosio, 99 N.J. 84, 86-88, 491 A.2d
628 (1985)(ordering disbarment of attorney [714
A.2d 259] who masterminded scheme involving
stolen high-priced cars).
Page 168
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Nevertheless, in many cases involving
dishonest conduct implicating theft or fraudulent
acts we have imposed discipline short of
disbarment based on our assessment of the
relevant circumstances and giving appropriate
weight to mitigating factors. See, e.g., In re
Hoerst, 135 N.J. 98, 100-05, 638 A.2d 801
(1994)(imposing six-month suspension on former
county prosecutor who pled guilty to third-degree
theft based on use of $7,500 in County forfeiture
fund to pay for convention trip and three-day side
trip for himself, female companion, colleague and
colleague's spouse; describing respondent's
unblemished reputation among peers and noting
approximately seventy letters attesting to esteem
and respect in which respondent was held by
colleagues and law enforcement officials); In re
Bateman, 132 N.J. 297, 298, 625 A.2d 467
(1993)(imposing two-year suspension on attorney
convicted under federal law of mail fraud,
conspiracy and making false statement on loan
application to obtain inflated appraisal value of
property); In re Konigsberg, 132 N.J. 263, 264,
624 A.2d 1366 (1993) (imposing three-year
retroactive suspension on attorney convicted of
falsifying statement to agency of federal
government in order to obtain insurance proceeds
for client); In re Giordano, 123 N.J. 362, 363-68,
587 A.2d 1245 (1991)(ordering three-year
suspension of attorney who pled guilty to charge
of tampering with public records based on
respondent's admission that he conspired to
obtain fictitious driver's license for client, noting
that respondent's conduct was "entirely out of
character for him" and was motivated by desire to
gain favor with younger woman); In re Weston,
118 N.J. 477, 478, 572 A.2d 604 (1990)(imposing
two-year suspension on attorney who engaged in
"fraudulent misconduct" by signing deed and
affidavit of title in client's name without authority
and representing to purchaser's attorney that
documents were genuine); In re Farr, 115 N.J.
231, 233-38, 557 A.2d 1373 (1989)(imposing sixmonth suspension, in addition to respondent's
voluntary two-year suspension, based on DRB
findings that while serving as assistant county
prosecutor
respondent
misappropriated
marijuana and PCP from evidence room of
prosecutor's office for use by himself and others,

continued social relationship with two police
informants
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arrested for CDS possession, providing them with
information helpful to defense of charges against
them and actively participating in handling of
criminal prosecution against them; noting that
respondent's conduct was aberrational, unlikely
to reoccur, and that respondent had been
effectively
rehabilitated
by
psychiatric
counseling); In re Silverman, 113 N.J. 193, 196,
227, 549 A.2d 1225 (1988)(imposing six-year
suspension on attorney who improperly
participated
in
business
venture
with
uncounseled client, and made numerous
misrepresentations and false statements under
oath in course of transaction, noting respondent's
previously unblemished record, acknowledgment
of seriousness of transgressions and cooperation
in disciplinary proceeding); In re Stier, 108 N.J.
455, 456, 461, 530 A.2d 786 (1987)(imposing oneyear suspension on attorney who pled guilty to
disorderly persons offense of tampering with
public records on basis of admission that
respondent prepared and recorded two deeds
reflecting inflated purchase prices in order to
assist purchaser in reselling properties at
substantial profit; noting by way of mitigation
respondent's unblemished record as attorney and
exemplary service to community); In re Di Biasi,
102 N.J. 152, 153, 506 A.2d 719 (1986)(ordering
three-month suspension of attorney who pled
guilty to federal offense of misapplication of bank
funds based on admission that respondent falsely
represented to mortgage lender that binding lease
was in effect for vacant portion of commercial
building that secured mortgage loan); In re
Labendz, 95 N.J. 273, 274-79, 471 A.2d 21
(1984)(ordering one-year suspension of attorney
based on DRB finding that attorney falsely
inflated purchase price of residential property to
enable buyers to qualify for amount of mortgage
required to complete transaction, and attempted
to arrange sham closing to mislead bank into
completing mortgage loan; noting relevance of
respondent's unblemished record and excellent
reputation in determining appropriate discipline);
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In re Infinito, 94 N.J. 50, 52-58, 462 A.2d 160
(1983)(imposing three-year suspension on
attorney convicted of larceny and conspiracy to
commit larceny based on evidence[714 A.2d 260]
demonstrating that respondent and his wife
misappropriated over $9,000 from funds
belonging to
Page 170
two adult sisters placed in respondent's home by
State Division of Mental Retardation to serve as
domestic
workers;
noting
relevance
in
determining
appropriate
discipline
that
respondent had "an unblemished professional
career and was highly regarded in the legal and
general community"); In re Franklin, 71 N.J. 425,
426-29, 365 A.2d 1361 (1976)(imposing one-year
suspension on respondent based on evidence that
while serving as corporate president of publicly
held company, respondent submitted fraudulent
reimbursement vouchers for client entertainment
in excess of $11,000; noting relevance in
determining
appropriate
discipline
of
respondent's prior unblemished record, past
substantial civic activities and that derelictions
did not involve the practice of law).
Even with respect to attorneys charged with
criminal
offenses
implicating
egregious
misconduct, this Court has seen fit to consider
mitigating
circumstances
in
determining
appropriate discipline. In In re Litwin, 104 N.J.
362, 517 A.2d 378 (1986), respondent pled guilty
to the second-degree offense of aggravated arson
based on his admission that he set fire to a car
wash in Plainfield owned by him. In the criminal
proceeding respondent was sentenced to five
years of probation subject to the condition that he
undergo long-term psychiatric care. In the
ensuing disciplinary proceeding, the DRB
determined that respondent's criminal act
resulted from a severe depression accompanied
by suicidal tendencies and personality disorder.
Id. at 366-67, 517 A.2d 378. In accepting the
DRB's recommendation of a five-year suspension,
this Court referred to respondent's previously
"unblemished professional reputation," id. at 366,
517 A.2d 378, his "mental condition at the time of

the offense," id. at 367, 517 A.2d 378, the
aberrational nature of respondent's crime, id. at
368, 517 A.2d 378, and determined that
disbarment
was
not
required
because
respondent's misconduct "does not lead to the
conclusion that his 'good character and fitness
have been permanently or irretrievably lost,'...."
Id. at 369, 517 A.2d 378 (quoting In re Templeton,
99 N.J. 365, 376-77, 492 A.2d 1001 (1985)).
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In In re Sears, 71 N.J. 175, 364 A.2d 777
(1976), respondent, a former Speaker of the
General Assembly, Senate Majority Leader, and
Chairman of the State Tax Policy Commission was
found by the Morris County Ethics Committee to
have delivered an illegal campaign contribution in
an effort to influence the Securities and Exchange
Commission's (SEC) investigation of a company
controlled by Robert Vesco, of creating the
impression that he could improperly influence a
federal judge, of giving false testimony before a
federal grand jury and in depositions concerning
the SEC's investigation, and of attempting to
induce the Attorney General of the United States
to secure the withdrawal of subpoenas to Vesco's
company. Although the federal indictment against
Sears was dismissed after he was given
transactional immunity in return for his
testimony, the ethics charges against him
stemmed from his participation in the delivery of
a $200,000 cash campaign contribution to
President Nixon's reelection campaign and his
meetings on the same day with Attorney General
John Mitchell and SEC Chairman William Casey
to discuss the pending investigation of Vesco's
company. This court sustained the essential
findings of the Ethics Committee. In imposing a
three-year suspension rather than disbarment,
this Court attached substantial significance to
respondent's distinguished public record, the
severe state of mental depression that affected
respondent's behavior, and the fact that
respondent's misconduct was unlikely to reoccur:
In the instant matter, we take note of certain
extenuating circumstances. As noted above,
respondent has enjoyed a long and distinguished
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career as an attorney and a public servant.
Respondent held, at various times, a series of
legislative positions for which he received the
recognition and acclaim of both his colleagues
and the public at large. His active role in public
affairs projected respondent as a potential
candidate for governor. He also enjoyed a
reputation for integrity and veracity as a highly
respected attorney in Morris County. The
character of his reputation and its enduring
nature were evidenced at the ethics hearing in this
matter [714 A.2d 261] by the testimony of
numerous retired judges and members of the Bar.
The tenor of such testimony clearly reflects their
high esteem for Harry L. Sears, and the witnesses'
continued faith in him, despite the transgressions
we now consider.
....
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The respondent's resulting state of mental
depression is well-documented in the record.
Ample testimony exists concerning the manner in
which respondent has been changed from a
gregarious, vibrant individual to an unresponsive
and melancholy one. Furthermore, evidence at
the ethics committee hearing indicated that this
psychological state severely compromised
respondent's ability to function normally. This
condition might not only explain some of the
lapses
of
memory
which
characterized
respondent's testimony, but also his apparent
inability to prepare for his appearances before
various investigatory tribunals.
In considering the appropriate disciplinary
measure, we must also evaluate respondent's
character and the likelihood that he will engage in
similar activities in the future.... Our attention is
drawn to the exemplary professional record which
respondent has compiled throughout the years.
This record has won him the respect and
admiration of his community and his peers. In
conjunction with this, respondent has apparently
retained the trust of his colleagues and clients
despite his unfortunate association with the
events discussed herein. We find that this respect

is a genuine testimony to the character of Harry L.
Sears. Furthermore, we are confident that such an
episode will never reoccur.
[Id. at 199-200, 364 A.2d 777 (citations omitted).]
This extended and comprehensive survey of
our disciplinary cases involving dishonest conduct
implicating fraud or theft emphasizes that prior to
In re Siegel, supra, 133 N.J. 162, 627 A.2d 156,
there was no hard and fast rule mandating
disbarment in cases involving theft. Moreover,
this broad spectrum of disciplinary cases
demonstrates that our prior policy of weighing
mitigating factors in imposing discipline in all
cases involving conduct other than knowing
misappropriation of client funds or dishonesty
directly affecting the administration of justice is
sufficiently flexible to deal appropriately with
charges involving fraud, theft, or other offenses
without the necessity of an expanded application
of the Wilson rule.
In my view, our observation in Siegel that
"[w]e see no ethical distinction between a lawyer
who for personal gain willfully defrauds a client
and one who for the same untoward purpose
defrauds his or her partners," id. at 167, 627 A.2d
156, was unnecessary to our disposition in Siegel.
The respondent in Siegel had engaged in more
than thirty-four separate acts of deceit over a
three-year span in the course of misappropriating
over $25,000 as reimbursement for false
disbursements. His defalcations were not
discovered until he had withdrawn from the firm
and, as
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distinguished from the matter before us, there
was no reconciliation between Siegel and his
former partners although a financial settlement
was negotiated. Id. at 165-66, 627 A.2d 156. The
grievance that initiated the ethics proceeding
against Siegel was filed by his former law firm. Id.
at 163, 627 A.2d 156. The Court characterized as
unpersuasive the mitigating factors advanced by
Siegel to support a lesser discipline than
disbarment. Id. at 170, 627 A.2d 156. In short, the
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Siegel record demonstrated the commission of
numerous acts of fraud and deception over a
prolonged period that were discovered only by
happenstance after the respondent had left the
law firm, and no persuasive mitigating evidence
diminished the venality of the respondent's
conduct. In that context, no reliance on the
inflexible Wilson rule was necessary to conclude
that disbarment was the appropriate discipline.
The Court overlooks the unique and specific
justifications for our holding in Wilson when it
extends its application to misappropriation of law
firm funds. Although both this matter and Siegel
involved misappropriations by partners in large
law firms, the issue can arise in a much less
sophisticated context. In In re Bromberg, 152 N.J.
382, 705 A.2d 741 (1998), we had occasion to
affirm the DRB's imposition of a reprimand on an
[714 A.2d 262] attorney who, as a non-equity
partner in a three-lawyer firm, intercepted
approximately $6,600 in client checks payable to
the law firm and deposited the funds in his own
account, asserting a claim of right to an amount of
compensation greater than that represented by
the client checks. In re Bromberg, Docket No.
DRB 97-129 (December 16, 1997). Although the
DRB determined that the respondent improperly
had resorted to "self-help" when he appropriated
the firm checks to his own use, the DRB noted the
significance of substantial mitigating factors
including the managing partner's withholding of
six weeks' salary from the respondent and her
attempt to renegotiate their prior arrangement on
terms less favorable to the respondent. The DRB
determined that the respondent, under the
circumstances,
had
not
knowingly
misappropriated law firm funds.

funds may have a significant bearing on the
degree of venality involved and on the
appropriateness of disbarment or some lesser
discipline. The harshness and inflexibility of the
Wilson rule, adopted exclusively to deal with
knowing misappropriation of client funds, is illdesigned to govern the imposition of discipline in
the wide variety of cases that may involve charges
of knowing misuse of law firm funds. The Court's
weighty institutional responsibility to adjudicate
fairly attorney disciplinary matters is disserved by
the unnecessary and imprudent extension of the
Wilson rule to every case involving alleged misuse
of law firm funds.
II
Even if the Court persists in its conclusion
that an expanded application of the Wilson rule
must control the imposition of discipline in every
case involving misappropriation of law firm
funds, the Court's determination to apply its
decision in Siegel, supra, 133 N.J. 162, 627 A.2d
156, to respondent is unfair, unjustified, and
inconsistent with our longstanding practice of
affording only prospective effect to disciplinary
decisions.
Respondent's
last
act
of
misappropriation occurred on July 23, 1993, the
date on which he requested and obtained a check
in the amount of $1,875 payable to Dr. Glenn
Budnick and, coincidentally, the date on which
this Court filed its opinion in Siegel. As noted,
Siegel was the first case in which the Court
implied that the Wilson rule should govern the
imposition of discipline in cases involving
misappropriation of law firm funds. Our
consistent practice and tradition has been to
apply disciplinary decisions prospectively, in
order to be absolutely certain that attorneys who
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As the Bromberg matter reflects, charges of
misappropriation from a law firm need not arise
in a context as clearly characterized by fraud and
deception as was the case in Siegel. Moreover,
unlike cases involving knowing misappropriation
of client funds, the public interest is not as
significantly implicated in law firm cases, and the
circumstances leading to the misuse of law firm

commit disciplinary offenses clearly would be
forewarned of the consequences. In In re Smock,
supra, 86 N.J. 426, 432 A.2d 34, the respondent
knowingly misappropriated $4,500 of client
funds and advanced numerous mitigating factors
to justify discipline short of disbarment. After
observing that the Wilson rule effectively rejected
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the significance of mitigating factors in such
cases, the Court declined to apply Wilson to
Smock, and observed:

respondent and declined to apply its holding
retroactively:
Page 176

Respondent's conduct, however, predated Wilson.
In view of the radical change effected by Wilson,
with its strict result of disbarment in
misappropriation cases as compared to this
Court's treatment of such matters prior thereto,
we believe it would be manifestly unfair to apply
Wilson retroactively. A significant, although not
paramount, element of the Wilson doctrine was
its deterrent effect on the bar. Obviously,
retroactive application does not in any way serve
that deterrent purpose. We note, however, for the
guidance of the bar and the public, that if
respondent's conduct had occurred after our
decision in Wilson he presumably would be
disbarred.
[86 N.J. at 427-28, 432 A.2d 34.]
Relying on the mitigating evidence advanced
by the respondent, the Court imposed a
retroactive two-year suspension. Id. at 428, 432
A.2d 34.
Similarly, in In re Cornish, 98 N.J. 500, 488
A.2d 551 (1985), the respondent had used [714
A.2d 263] trust funds of clients to repay retainers
to other clients in the course of dissolving his law
practice. All of the misappropriations occurred
prior to our decision in Wilson. Observing that
the Wilson mandate was not retroactive, id. at
511, 488 A.2d 551, the DRB took note of the
significant evidence of mitigating factors,
including the District Ethics Committee's finding
that the respondent's depression had impaired his
reasoning, and imposed a five-year retroactive
suspension. Id. at 512, 488 A.2d 551. This Court
adopted the DRB's report. Id. at 501, 488 A.2d
551.
In In re Hollendonner, 102 N.J. 21, 28-29,
504 A.2d 1174 (1985), this Court held for the first
time that the Wilson rule would apply to the
misappropriation of client escrow funds, but
imposed only a one-year suspension on the

The parallel between escrow funds and client
trust funds is obvious. So akin is the one to the
other that henceforth an attorney found to have
knowingly misused escrow funds will confront the
disbarment rule of In re Wilson, supra, 81 N.J.
451, 409 A.2d 1153. We do not apply that rule in
these proceedings in view of the absence of clear
and convincing evidence that Respondent invaded
the escrow funds with knowledge that the use of
those funds was improper. Moreover, this is the
first occasion on which we have addressed the
near identity of escrow funds and trust funds.
Thus, our precedents uniformly preclude the
retroactive application of Siegel to this
respondent. The Court offers as justification for
its application of Siegel the assertion that
respondent "took no steps to return funds
previously taken." Ante at 154, 714 A.2d at 251.
Although that criticism applied equally to the
respondent in Smock, supra, in that case this
Court elected not to rely on it.
The Court also justifies the retroactive
application of Siegel to respondent on the basis of
respondent's improper submission of a check
request on August 18, 1993, payable to Southern
Shore Medical Supply to be withdrawn from the
retainer account of Sawyer Electric, a firm client.
Ante at 154, 714 A.2d at 251. When the firm's
administrator questioned respondent about the
request, respondent became disconcerted and the
conversation ended inconclusively. The check was
never issued. Neither the Special Master's Report
nor the DRB's decision relied on the check
request of August 18, 1993, to support their
respective conclusions that respondent knowingly
had misappropriated law firm funds. The Court
clearly is overreaching when it purports to justify
Siegel 's retroactive application to respondent on
the basis of an aborted attempt to obtain firm
funds that played no part in the Special Master's
or DRB's findings of knowing misappropriation.
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Finally, the Court is literally correct when it
summarizes the pre-Siegel case law as indicating
clearly that "acts of theft often carried the
sanction of disbarment," ante at 153, 714 A.2d at
251, but that observation hardly supports the
Court's conclusion that application of the Siegel
holding to respondent is fair. As this
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opinion's detailed analysis of our disciplinary
decisions demonstrates, our opinions have been
inconclusive on the discipline for theft and have
varied in the discipline imposed on the basis of
the specific aggravating and mitigating factors of
each case. Supra at 167-170, 714 A.2d at 258-260.
It was Siegel that first held that theft of law firm
funds would invariably invoke the Wilson rule of
automatic disbarment, and prior to Siegel the bar
did not have notice of that rule of law.
The Court should not rely on technicalities or
overstate the effect of our precedents to justify the
retroactive application of Siegel to respondent.
The focus of our ruling on that issue should be
fundamental fairness, with an emphasis on
whether respondent or any other lawyer had
adequate notice that the Siegel holding would
determine the discipline to be imposed for
misappropriation of law firm funds. The Court
should follow its holding in Smock and determine
respondent's discipline under the standard
prevailing prior to our decision in Siegel.
III
If the Court were to determine this
respondent's discipline on the basis of the pre[714 A.2d 264] Siegel standard pursuant to which
all aggravating and mitigating circumstances were
taken into account, the undisputed evidence in
this record would argue persuasively against
disbarment despite respondent's admitted
misappropriation of funds from his law firm on
eight separate occasions. Misappropriation
indisputably is one of the most deceitful and
dishonorable acts of misconduct a lawyer can
commit. But what this record demonstrates
clearly, convincingly and overwhelmingly is that

respondent's
misconduct
was
completely
incongruous and irreconcilable with respondent's
exceptional record of honesty, integrity and
professionalism during his eighteen-year career
as a lawyer that preceded the events at issue.
Moreover, the record demonstrates that the
unanimous view of the psychiatric experts-respondent's treating physician Dr. Chazin,
respondent's expert Dr. Glass, and the OAE's
expert Dr. Sadoff--was that respondent's
misconduct was aberrational and self-destructive
and
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was the direct result of a major depressive
disorder to which respondent was genetically
susceptible.
The experts' only significant disagreement
concerned whether respondent possessed the
cognitive capacity, despite his depression, to
commit a knowing misappropriation, Dr. Sadoff
being the sole expert to express the opinion that
respondent's acts were not the product of a loss of
will. That testimony by the OAE's expert related
directly to the standard adopted by this Court in
In re Jacob, 95 N.J. 132, 137, 469 A.2d 498
(1984), to describe a mental condition that was
inconsistent with a knowing misappropriation:
The report does not furnish any basis
grounded in firmly established medical facts for a
legal excuse or justification for respondent's
misappropriations.
There
has
been
no
demonstration by competent medical proofs that
respondent suffered a loss of competency,
comprehension or will of a magnitude that could
excuse egregious misconduct that was clearly
knowing, volitional and purposeful.
In this case, both the Special Master and the
DRB accepted Dr. Sadoff's testimony that
respondent, although deeply depressed, was not
delusional or out of touch with reality.
Accordingly, applying the Wilson standard their
recommendation of disbarment was inevitable.
Neither the Special Master nor the DRB
considered whether, if Wilson and Siegel were not
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controlling, the mitigating evidence in the record
would justify discipline other than disbarment.
A
Respondent was admitted to the practice of
law in 1975. In February 1977 he became
associated with the law firm now known as Horn,
Goldberg, Gorny, Daniels, Plackter & Weiss, one
of the largest and most prominent firms in
Atlantic City. He became a partner of the firm in
1982. At about that time Greenberg began
representing, almost exclusively, health care
providers in medical malpractice actions. He was
responsible for bringing to the firm as a client one
of New Jersey's major medical malpractice
insurance carriers, the Medical Inter-Insurance
Exchange (MIIX). He became a certified civil trial
attorney and tried over 125 cases to conclusion
before juries throughout the state, at one point
compiling
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a string of seventy-five consecutive successful
medical malpractice trials.
Respondent was an arbitrator for the
American Arbitration Association and frequently
served as a court-appointed arbitrator in Atlantic
and other south-Jersey counties. He served as a
Trustee of the Atlantic County Bar Association
and participated actively in professional and barsponsored programs.
Respondent enjoyed an exceptionally strong
reputation for honesty and integrity among his
colleagues. As Joseph Sayegh, a partner in the
firm of Goldenberg, Mackler and Sayegh and
former President of the Atlantic County Bar
Association testified:
He had a top reputation for honesty, for
integrity.... He was the guy who people went to
when they needed good considered thought,
honest judgment. He was the person that
everybody trusted up and down the line.

[H]is reputation was that he was a straightshooter. He was honest. If he told you something,
you could take it to the [714 A.2d 265] bank. I
mean, you know, he was--if you wanted to rank
people in the bar association and say, you know,
who's who in terms of honesty and integrity and
you were going to rank all, what seven or eight
hundred of us now, I mean he's the guy that
would be right up there, and it wouldn't be four or
five people who were held in better regard by--I'm
not just saying me--by the lawyers, by the
judiciary, by the courthouse staff.
The Special Master's Report quoted from the
testimony of A. Michael Barker, one of
respondent's partners who testified about his
reputation for honesty and integrity both
professionally and in his community:
Joel enjoyed an excellent reputation for his
forthrightness. It was no problem at all for anyone
to deal with Joel because he was always very
direct and he got right down to things really
quickly and he developed an excellent reputation
in negotiating resolutions of cases very quickly
and a great number of them and it became his
strength because his reputation would precede
him. Everybody knew they could trust him and
they did and cases would go like that.
Personally, we went to the same synagogue.... I
was the attorney for that synagogue and I knew
his reputation with the synagogue.... It was
excellent. You know, it was the same Joel
Greenberg. Everybody always knew him. He grew
up in that town and he enjoyed an excellent
reputation. Everybody loves Joel.... There was
never any question about Joel's honesty or
integrity.
Respondent generously donated his time and
efforts to various civic activities as well. He served
as a member of the Margate City Recreation
Committee and helped to reorganize and rebuild
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that community's youth basketball league. He was
a board member of the Little League and
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volunteered his time as an umpire, coach, and
manager. Among the letters in the record written
in support of respondent was one from Mary
Maudsley, a DRB member who disqualified
herself from this matter and whose letter
emphasized respondent's sense of civic
responsibility:
During the time that I have known Joel
Greenberg, his commitment was not only to the
practice of law, but to the welfare of the larger
community. He has been very active in coaching
baseball and softball the years I have known him.

January 1992, respondent's mother was
diagnosed with kidney cancer. In March 1992,
respondent's wife was required to undergo major
back surgery, resulting in respondent assuming
substantial responsibility for her care during an
extended recuperative period.
In addition, respondent's neighbor and friend
Mark Ettes, a casino executive, was killed in a
helicopter accident, and respondent
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I believe that the disciplinary process takes
into account the opportunity for redemption. I
have total respect for Joel Greenberg, and I hope
to have him again as a colleague in the Atlantic
County Bar.

assumed significant responsibilities in assisting
Ettes's widow and two [714 A.2d 266] children
after his death. Mrs. Ettes retained respondent's
law firm to institute a civil action to recover
damages for her husband's death. Witnesses
confirmed that Mrs. Ettes's request to
respondent's partners, without any explanation,
that respondent not be involved in that litigation
caused respondent great anguish and personal
humiliation. Also, in the spring of 1992,
respondent's law firm decided to discontinue its
representation of MIIX, respondent's most
important client whose medical malpractice
litigation accounted for the bulk of respondent's
legal work.

The record before the Special Master
demonstrated
incontrovertibly
not
only
respondent's genetic predisposition to depression
but that symptoms of respondent's deepening
depression were evident in late 1991 and early
1992, months before any of the critical acts of
misconduct occurred. The history of depression in
respondent's family included his younger
brother's diagnosis of manic depression requiring
frequent hospitalization and manifested by
multiple attempts at suicide. Respondent's older
sister was treated for depression with medication
and psychotherapy. His father's sister also had
been hospitalized for chronic depression.

The symptoms of respondent's deepening
depression were evident to his friends. In a matter
of months respondent gained approximately fifty
pounds. He began the practice of working with his
office door closed. Several colleagues testified that
on occasion they found him sitting at his office
desk asleep during the day. He became careless
about returning telephone calls and keeping
appointments. He declined lunch invitations. He
became introverted and withdrawn. His
professional habits also were affected. Witnesses
testified that he became neglectful about details
such as answering interrogatories and preparing
for depositions.

The record also included evidence of a series
of events in early 1992 that, according to the
psychiatric experts, unquestionably triggered and
aggravated the depression toward which
respondent was genetically predisposed. In

In addition, numerous witnesses testified
about the marked change in his personal
demeanor. Attorney Sayegh's testimony reflected
the observation of several friends and colleagues:

I know that he has coached Little League, he
served on the Margate City Recreation
Committee, and coached High School Synagogue
Baseball. Despite his recent difficulties, he has
been coaching junior high softball. I believe these
activities are representative of his commitment to
the community which extends beyond the practice
of law.

Greenberg, Matter of, 714 A.2d 243, 155 N.J. 138 (N.J. 1998)

There is something wrong with this guy,
something is--there's something in the way I--the
way he looked at me, the way he spoke to me, it
was his--the manner of his--[of] how I knew him
of being--he was always an optimistic person. He
always had a sense of humor. He was always kind.
He always made a connection with people. He
connected with you. It wasn't one of those, you
know, hi, how are you doing, and you really don't
know who you're talking to and you just move on
in your day. I mean when I saw Joel, he would
make a connection with me. This is the way he
was. He was a unique personality. He was a
unique person. And it was gone. I mean it was
bizarre. I mean this was not a guy--I think I wrote
in my letter I mean this was not a guy having a
bad day. You know, he didn't get stressed out by
some case he had or some judge yelled at him. I
mean that's not what happened. It was there was
something in his eyes. There was something in the
way he spoke to me.... There was something
wrong with the look in his eyes.
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As I've said, he was a different person and I--it
struck me all of a sudden and I was very upset by
it and I knew there was something wrong with
him.
Dr. Norman Chazin, respondent's treating
psychiatrist, testified that on September 15, 1993,
the day after respondent disclosed his
misappropriations to his friend Paul D'Amato,
D'Amato referred respondent to Chazin for
treatment, describing him as suicidal. Dr.
Chazin's testimony described the history he took
from respondent, which included a description of
the significant events that contributed to
respondent's sense of worthlessness and low selfesteem and exacerbated his depression.
Respondent described himself as falling apart and
unable to function. He complained of insomnia,
fatigue, anxiety, loss of motivation, and feelings of
helplessness. He described an aborted suicide
attempt in the spring of 1992, and inclinations
toward self-destructiveness and suicidal acts over
a prolonged period. Notwithstanding those severe
symptoms, respondent stated that he was able to

function reasonably well professionally and that
the intensity of his trial practice would serve as a
form of therapeutic relief.
Concerning respondent's ethical misconduct,
Dr. Chazin characterized his misappropriations
from his law firm as "wantonly self-destructive"
behavior, and as a "desperate measure[ ] to
prevent the self-destruction of his ego." Although
respondent reported little, if any, conscious
memory of his misappropriations, Dr. Chazin
described the misappropriations as "the acts of a
man who felt his life was essentially over," and
observed that respondent's judgment was so
impaired by his depression that he lacked the
ability to control his self-destructive behavior. He
characterized
respondent's
method
of
misappropriating funds as "so transparent that
[it] assured he would be caught," thereby
serving[714 A.2d 267] to "hasten a self-fulfilling
prophecy of rejection and humiliation."
Dr. Chazin diagnosed respondent as suffering
from dysthymic disorder, a chronic prolonged
depression, as well as superimposed adjustment
disorder with depression. He described
respondent as having been depressed for many
years as a result of both his genetic predisposition
and childhood development, and that his chronic
depression was aggravated and exacerbated by
the series
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of personal setbacks and assault on his ego. Dr.
Chazin concluded that his deepening depression
had a direct causal relationship to his acts of
misappropriation, which he characterized as
aberrational conduct.
As of February 1995, respondent continued to
receive therapy twice weekly and had
demonstrated significant improvement in mood,
concentration, generalized well-being and
interpersonal relationships. Respondent had
addressed his behavior, depression, and
personality characteristics and had substantially
recovered from his illness. Dr. Chazin believed it
to be highly unlikely that respondent would ever
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again engage in similar conduct, and considers
him fit to resume the practice of law.
Dr. Gary Glass, respondent's expert,
essentially agreed with Dr. Chazin's diagnosis and
conclusions. He concurred that respondent was
suffering from a dysthymic disorder, or chronic
depression, as well as an adjustment disorder
with depression and anxiety, and he characterized
the combination of those disorders as a "major
depression."
Concerning
respondent's
misappropriations, Dr. Glass observed that
respondent clearly did not take firm funds
because he needed money. Rather, he attributed
respondent's misconduct to a desperate need for
recognition and appreciation. Dr. Glass noted that
respondent "tried to gain recognition through
helpfulness, dedication and success, but this did
not work and instead he gained 'recognition'
through self-destruction." Dr. Glass concluded
that "Joel Greenberg is not a criminal type," and
observed that respondent's unethical or
"criminal" behavior was a direct outgrowth of his
emotional illness:
Specifically, he went through the motions
appearing conscious and aware. He may have
been aware of his behaviors, but he was certainly
not aware of his driving forces. He was compelled
to behave in this way by his innermost
unconscious personality needs and was
functioning from a purely unconscious drive and
motivational state, unaware, in the conscious
sense, of his needs.
Finally, Dr. Glass opined that respondent's
motivation was not to hurt the firm:
Rather, "[t]he motivation was to hurt Joel. The
motivation was to cry out and say I need help. I
can't say it in this way. I tried to get your attention
this way. It
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didn't work. I tried that way. It didn't work.
Here's what I'm left with, desperate, tragic
unfortunate and a terrible dilemma."

Dr. Robert Sadoff, the OAE's expert, agreed
with Doctors Chazin and Glass that during the
relevant period of July 1992 through August 1993,
respondent suffered from a "major depressive
disorder." As for the connection between
respondent's
depression
and
his
misappropriations from his law firm, Dr. Sadoff
testified that he found no evidence of antisocial
personality or sociopathy in respondent, and
believed that respondent's judgment was
impaired by his depressive disorder. He agreed
with Dr. Glass that in engaging in acts of
misappropriation, respondent "was on a selfdestructive bent and was calling attention to his
needs.... He has certainly gotten their attention
now and did so in a negative, self-destructive,
neurotic manner." Dr. Sadoff disagreed, however,
with Doctors Chazin and Glass in that he
concluded that during the relevant time period
respondent was not deprived of his cognitive
function, and that his will was not overborn to the
extent that he was unable to decide not to engage
in misappropriation from his firm. Dr. Sadoff
concluded that respondent "knew what he was
doing, [ ] that his conduct was self-destructive
and [that it] did call attention to him in a negative
way." He observed that respondent's prognosis
was good with continued treatment.
The Court declines to consider as evidence
mitigating
against
disbarment
the
indisputable[714 A.2d 268] record proof that
respondent's misconduct was the direct result of a
major depressive disorder exacerbated by a series
of personal setbacks and a genetic predisposition
to depression. Applying the Wilson standard, the
Court considers that evidence of depression as
relating only to whether, pursuant to Jacob,
supra, 95 N.J. at 137, 469 A.2d 498, respondent's
comprehension and will were overborn. Ante at
157-58, 714 A.2d at 253. The Court's focus is too
narrow. As in other pre-Siegel cases involving acts
of dishonesty or theft, see Farr, supra, 115 N.J. at
237-38, 557 A.2d 1373; Litwin, supra, 104 N.J. at
367, 517 A.2d 378; and Sears, supra, 71 N.J. at
199-200, 364
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A.2d 777, severe depression is relevant not merely
in relation to cognitive capacity but also as a
mitigating factor in determining the appropriate
punishment for attorney misconduct.

had misappropriated law firm funds.
September 22, 1993, he entered into a

The record includes other compelling
mitigating evidence. Although William Colavito,
the law firm's administrator, reported to the
firm's managing partner his encounter with
respondent on August 17, 1993, when respondent
submitted a check request for $23,500 and then
behaved strangely when questioned by Colavito,
the law firm took no action. Rather, it was
respondent who initiated the events that resulted
in full disclosure of his conduct. On Saturday,
September 11, 1993, at a social event in Ventnor,
respondent asked to speak privately with Paul
D'Amato, an attorney and friend of long standing.
Respondent told D'Amato that he desperately
needed his help, but did not explain the request.
He became highly emotional and virtually
incoherent, so D'Amato told respondent's wife to
drive him home and arranged to meet respondent
the next morning. The next day respondent met
with D'Amato in his office. In the course of a
highly emotional confrontation, respondent
ultimately disclosed to D'Amato that he had
misappropriated funds from his law firm. Because
respondent was in a state of obvious emotional
distress, D'Amato sought assistance from Edward
Goldstein, a lawyer and childhood friend of
respondent. Respondent told Goldstein and
D'Amato to "call my partners right away," and
added: "Get me away from the practice of law, I
don't think I know what I'm doing any more."
D'Amato and Goldstein recognized that
respondent needed psychiatric intervention and
arranged for him to see Dr. Chazin. With
respondent's authorization, D'Amato met with
members of respondent's firm that day and
informed them about respondent's admissions to
him.

consent order suspending his license to practice.
Within weeks after the law firm calculated the
amount of respondent's misappropriations,
respondent made full restitution.

Two days later on September 14, 1993,
respondent informed the Office of Attorney Ethics
of his misconduct and offered to relinquish his
license to practice law. On September 17, 1993, he
informed the Atlantic County Prosecutor that he

On
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The Court treats respondent's voluntary
disclosure of his misconduct dismissively,
observing that the record "supports an inference
that he only came forward because he feared
discovery." Ante at 160, 714 A.2d at 254. Although
the record might support such an inference, no
evidence was adduced to suggest that the law firm
had discovered or contemplated taking any action
concerning
respondent's
unauthorized
withdrawals. A fairer conclusion to draw from the
record, based on respondent's highly emotional
state when he met with D'Amato and Goldstein, is
that respondent no longer could cope with the
awareness of his own criminality. The fact
remains that, quite unlike the Siegel case,
respondent disclosed his own misconduct, caused
it to be reported to the appropriate authorities,
and voluntarily made full restitution.
The remaining mitigating factor of
exceptional significance in this proceeding is the
submission of more than 120 letters from
members of the Atlantic County Bar supporting
respondent's readmission. In pre-Siegel cases
involving acts of dishonesty or theft by attorneys,
this Court consistently has taken into account the
prior professional reputation of attorneys charged
with misconduct in determining the appropriate
discipline. See, e.g., Silverman, supra, 113 N.J. at
227, 549 A.2d 1225; Stier, supra, 108 N.J. at 461,
530 A.2d 786; Labendz, supra, 95 N.J. at 278-79,
471 A.2d 21; Infinito, supra, 94 N.J. at 58, 462
A.2d 160; Sears, supra, 71 N.J. at 199-200, 364
A.2d 777; cf. Hoerst, supra, 135 N.J. at 102-03,
638 A.2d 801 [714 A.2d 269] (noting relevance to
discipline of outpouring of support as reflected in
approximately seventy letters from colleagues
attesting to respondent's character and legal
ability). Cynics might diminish the significance of

Greenberg, Matter of, 714 A.2d 243, 155 N.J. 138 (N.J. 1998)

the letters in support of respondent as the
product of an orchestrated campaign in his
behalf. In my view, they constitute a unique
testimonial to respondent's professional career
and uniformly reflect that respondent
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was and is respected and trusted by the lawyers
who knew him best. A few excerpts make the
point far more persuasively than any attempt to
summarize them:
Attorney Gerald J. Corcoran wrote:
In considering future disciplinary action, I
would implore you to speak to those who know
Joel Greenberg, and have practiced with him. I
am confident that you will learn that whatever
conduct occurred was a transient episode in an
otherwise unblemished career. When Mr.
Greenberg was mentally and physically healthy,
he was an asset to the Bar Association and
exemplified the highest standard of professional
responsibility and ethical conduct. When his
health returns, I am confident he will again
demonstrate those qualities.
When I learned of Mr. Greenberg's troubles I
called him and offered my support. I do so again
because it is unfair to judge Mr. Greenberg, or
anyone, on a single incident, totally inconsistent
with prior conduct and personal standards.
Respondent's partner John W. Daniels, a
member of his firm's executive committee, wrote:
Joel Greenberg's reputation for honesty and
integrity in the community was and [is] excellent.
He was very active in community endeavors and
therefore was well known throughout the
community. Despite his present problems, his
reputation in that community is still intact and
his current situation is only one that produces
sympathy and questions as to when he will
resume his professional activities.
I know that this situation is an isolated event.
Joel has cooperated fully with the firm and with

this investigation, and as an owner and
shareholder in our firm, his conduct hurt only the
firm and himself and no one else. I understand
the pressures that Joel was faced with, and I also
understand emotional illness that can lead
someone to break under the pressure. However, I
cannot understand any system that would not
provide for rehabilitation and the ability to regain
one's former position after rehabilitation.
Willis F. Flower, a former President of the
Atlantic County Bar Association, wrote:
In the mid-80s when I became a Trustee Officer
and ultimately President of the Atlantic County
Bar Association, Joel worked tirelessly for our
various programs. During part of this time, he
was a Trustee. Joel was significantly involved in
our Association's attempts to improve bench/bar
relations. We made important strides in
improving communication between the bench
and the bar in the handling and disposition of
civil cases. This involved a substantial
commitment of time and effort.
....
Joel represented the interests of his clients
tenaciously and zealously but he was able to resist
the "win at any cost mentality" that,
unfortunately, these days is too often present.
Joel Greenberg's word was his bond. Joel
Greenberg dealt forthrightly with his adversaries
and did not attempt to litigate "by ambush" or by
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attacking his adversary or the adverse party
personally. Joel was realistic and reasonable in
the positions that he advocated and his goals
seemed to be to resolve the conflict on reasonable
terms rather than to utterly destroy the adversary.
I am certainly aware of the vital necessity of
protecting the integrity of the Bar's reputation
and safeguarding our clients. I do not believe that
the reinstatement of Joel Greenberg is in any
respect antithetical to such goals. Surely, we must
maintain the high standards of the New Jersey
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Bar, but I for one would question those standards
if we cannot recognize that human beings will
make mistakes, that human beings can be
rehabilitated and that when they are, they should
be permitted to atone.

his actions, as have his wife, three children and
the rest of his family. He is a young man and the
rest of his work life should not be taken from him.

Jack Gorny, one of respondent's partners,
wrote:

I know next to nothing of Joel's current
ethical problems and will therefore remain silent
as to them. I do, however, know a bit about Joel,
having been a professional acquaintance for
approximately twenty years. If asked by any
person or agency to state an opinion of Joel, I
would without hesitation characterize him as a
very steady, conscientious and honest attorney. I
have never had occasion to question his spoken
word, written representation or, in general,
integrity. I expect that most other local attorneys
would agree with what I have said in this letter.

I have always had great trust in Joel's
integrity and, in fact, to this day he has a key to
my home.
[714 A.2d 270] In retrospect, over the last
several years there has been a dramatic change in
his personality and interaction with people in our
office. In the past, he always was gregarious,
outgoing and looked forward to having lunch and
engaging in athletic events with other people in
the firm. Over the last few years, that changed.
Hindsight now makes it clear that there was an
ongoing process by which he excluded himself
from contact with other lawyers in the office. He
began to regularly not attend firm social functions
and tended to eat lunch by himself and cut back
his participation in sports activities that others
engaged in here. While I am not qualified to make
psychological assessments or reach psychiatric
conclusions, it appears now that we missed signs
of a hard working lawyer who had no longer been
able to emotionally connect with his peers. He
chose not to be a socially active partner and this
was a significant departure from his earlier
personality. It developed in a gradual manner
and, thus, was not as readily discernible as it
should have been. Had we paid closer attention to
these changes and understood their significance,
perhaps the situation in which he finds himself
presently would not have occurred.
While his recent actions are certainly
inappropriate and regrettable, they should be
dealt with in an understanding, compassionate
and constructive manner. Nearly 20 years of hard
work, dedication and community service should
not be simply ignored. He has clearly made a
grievous mistake but one which I believe arose
from emotional difficulties, not a blatant desire to
be dishonest. He has suffered greatly as a result of

Edwin F. Jacobs, Jr. wrote:
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This is a difficult disciplinary proceeding for
the Court to resolve. Its institutional concern is
with the magnitude of the misconduct, the theft of
funds from respondent's law firm over an
extended period. However, as one of respondent's
partners observed, no outside victims are
implicated; only respondent and the firm were
harmed, and the firm has been made whole. That
the leadership of respondent's law firm supports
his readmission to the practice of law is perhaps
the most profound evidence that respondent's
misconduct was aberrational and the result of a
major depressive disorder. His law partners
understand better than anyone that his
misappropriations were totally incompatible with
his character, his values, and his entire
professional career.
What then must be said of the Court's
institutional responsibility? I would urge that this
is not the case for the Court to reaffirm its
continuing commitment to the Wilson rule or to
communicate its unwillingness to depart from or
modify Wilson 's rationale. Wilson is not
implicated because no client funds were taken.
Either on that ground, or by applying Siegel only
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prospectively, the Court need not confront the
rigidity of the Wilson holding.
Moreover, this record is unique because of
the undisputed connection between respondent's
mental illness and his misconduct, because of
respondent's obvious reconciliation with his law
firm, and, finally, because of respondent's
extraordinary reputation among his colleagues at
the bar. This is not a case for formulaic discipline.
This is a case for our traditional individualized
discipline that fairly reflects the strength of the
mitigating evidence and the truly aberrational
nature of the misconduct.
The public will fully understand if we
determine that on this record disbarment is not
[714 A.2d 271] mandated. The lawyers who know
Joel Greenberg best will not understand if we do
otherwise.
O'HERN, J., joins in this opinion.
ORDER
It is ORDERED that JOEL A. GREENBERG
of ATLANTIC CITY, who was admitted to the bar
of this State in 1975, be disbarred and that his
name be stricken from the roll of attorneys of this
State, effective immediately; and it is further
ORDERED that JOEL A. GREENBERG be
and hereby is permanently restrained and
enjoined from practicing law; and it is further
ORDERED that JOEL A. GREENBERG
comply with Rule 1:20-20 dealing with disbarred
attorneys; and it is further
ORDERED that all funds, if any, currently
existing in any New Jersey financial institution
maintained by JOEL A. GREENBERG, pursuant
to Rule 1:21-6, be restrained from disbursement
except upon application to this Court, for good
cause shown, and shall be transferred by the
financial institution to the Clerk of the Superior
Court who is directed to deposit the funds in the
Superior Court Trust Fund, pending further
Order of this Court; and it is further

ORDERED that respondent reimburse the
Disciplinary Oversight Committee for appropriate
administrative costs incurred in the prosecution
of this matter.
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For disbarment--Chief Justice PORITZ, and
Justices HANDLER, POLLOCK, GARIBALDI, and
COLEMAN--5.
Dissenting--Justices O'HERN and STEIN--2.
--------------1 Greenberg did not testify at the district ethics
hearings. These representations were made by his
counsel in the course of the proceedings.
2 This amount does not appear to include the
$7500 fee Greenberg obtained from the Harrisons
and kept for himself without his law firm's
consent. See supra at 141, 714 A.2d at 245.
3 The Bar argues that the logic of the recent Third
Circuit opinion of United States v. McBroom, 124
F.3d 533 (3d Cir.1997), compels a contrary result.
We disagree. In McBroom, the Third Circuit held
that "mental capacity," within the meaning of the
federal-criminal-sentencing guidelines, has a
volitional as well as a cognitive component. Id. at
548. This is an attorney disciplinary matter. We
have long recognized "that the primary reason for
discipline is not to punish the attorney but to
protect the public against members of the bar who
are unworthy of their trust." In re Librizzi, 117
N.J. 481, 492, 569 A.2d 257 (1990). Further,
because respondent does not claim that an
irresistible impulse or an inability to "exercise
control over his own behavior," McBroom, supra,
124 F.3d at 549, caused his acts, the reasoning of
McBroom is unhelpful to his argument.
4 Respondent points out that depression is a
prevalent mental illness among professionals,
especially attorneys. Dr. Glass testified that thirty
percent of professionals suffer from depression at
some time during their careers according to a
National Institute of Mental Health study.
Respondent's brief cites a Johns Hopkins
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University study indicating that attorneys are
three-and-one-half times more likely than
persons in other occupations to suffer from
depression. The relatively small number of
misappropriation cases reported to the OAE
suggests that very few of the attorneys who suffer
from depression manifest their mental illness by
acts of theft.
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In the Matter of Anthony J. CAVUTO, An
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Decided July 30, 1999.
Nitza I. Blasini, Deputy Ethics Counsel, on
behalf of the Office of Attorney Ethics.
Dominic J. Aprile, Lakewood, for respondent
(Bathgate, Wegener & Wolf, attorneys).
PER CURIAM.
This is an attorney-disciplinary case. The
Office of Attorney Ethics (OAE) filed a complaint
against respondent, Anthony J. Cavuto, charging
him with the knowing misappropriation of client
funds, in violation of RPC 1.15(a); failure to
safeguard
[733 A.2d 1175]
client funds, in violation of RPC 1.15(a); conduct
involving
dishonesty,
fraud,
deceit
or
misrepresentation, in violation of RPC 8.4(c);
failure to maintain proper records, in violation of
RPC 1.15(a) and R. 1:21-6(b); and commingling
personal and trust funds, in violation of RPC
1.15(a). The matter was presented to the District
IIIB
Ethics
Committee
(DEC),
which
recommended that discipline be imposed.
The matter is before this Court based on the
decision of the Disciplinary Review Board (DRB)
determining that respondent was guilty of
unethical conduct and recommending that the
respondent be disbarred.
I
We determine the facts based upon an
independent and de novo review of the record. R.
1:20-16.

Respondent was admitted to the New Jersey
bar in 1966. Respondent represented Curtis
Bayne in a personal injury action arising out of a
motorcycle accident. The matter was settled for
$36,000 and the settlement proceeds deposited
in respondent's trust account on May 9, 1986.
Under the terms of the settlement, after certain
deductions, Bayne was to receive $10,022.14;
respondent's fee was $12,000. The settlement
provided that respondent pay Bayne's health care
providers,
whose
medical
bills
totalled
$12,727.86.
Respondent issued two checks totalling
$10,022 to Bayne on May 17, 1986. Respondent's
records showed that after depositing the Bayne
settlement funds, he wrote numerous checks to
himself. The total amount of those checks was
$26,259, viz:
Date Amount Date Amount _____ ______
____ ______ 5/09/86 300 6/10/86 1000
6/10/86 1000 6/12/86 500 5/14/86 7450
6/24/86 2000 5/21/86 1000 6/26/86 500
5/27/86 1000 7/09/86 500 5/29/86 800
7/09/86 500 6/01/86 559 7/11/86 1000 6/02/86
1000 7/15/86 600 6/03/86 1200 7/21/86 500
6/06/86 3000 7/24/86 400 6/06/86 2000
7/31/86 200
Thus, within a short time of distributing the
settlement funds to his client, respondent invaded
the funds that were escrowed for payment of
medical expenses. By July 31, 1986, only $1136.21
remained in respondent's trust account instead of
the $12,727.87 that should have been available to
pay Bayne's medical bills. Respondent did not pay
any of those medical bills.
This situation came to light over five years
after the settlement, when Bayne sought
treatment from Dr. Elizabeth Post. Dr. Post
refused to see Bayne because she still had not
been compensated for the medical expenses
incurred pursuant to Bayne's 1986 accident.
When Bayne thereafter questioned respondent
about whether his medical bills had been paid, he
discovered that they had not. Accordingly, Bayne
brought an ethics complaint.
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Following the filing of Bayne's complaint, the
OAE conducted an audit of respondent's books
and records that revealed that respondent had
very few trust account matters and did not hold
large sums of money in his trust account. The
audit further revealed that respondent did not
maintain a trust account receipts journal, a trust
account disbursements journal, or client ledger
cards, and that he did not reconcile his trust
account. The only records that respondent
produced were his trust account checks and check
stubs. He acknowledged that he kept track of his
trust account only by maintaining a running
balance on the check stubs. Respondent explained
that he kept fees in his trust account, not as
"overdraft protection," but to keep those funds
from his wife, who assisted him with the office
bookkeeping and had authority to sign his
business account checks.
Respondent offered evidence to explain his
failure to pay the medical bills. Respondent stated
that when he sought to review the file after Bayne
complained about Dr. Post's unpaid bill, he
learned that his office staff had mistakenly
"purged" it in 1988 or 1989. Respondent believed
that approximately one hundred
[733 A.2d 1176]
to one hundred and fifty files, including the
Bayne file, were inadvertently destroyed by
respondent's wife, who mistakenly assumed that
the files had been examined and reviewed by
respondent and left for destruction.
Respondent explained further that because
he did not have the file, he requested that Bayne
bring his records to respondent's office. When
respondent reviewed the May 2, 1986 settlement
statement, he could not recall whether he had
paid the medical expenses. Respondent, however,
never denied that the bills were not paid. He told
Bayne that he did not have sufficient funds on
hand to make immediate payment. Respondent
suggested that he could arrange for the payment
of the bills from the proceeds of a workers'
compensation matter in which he was
representing Bayne; respondent expected an

imminent settlement in that case. Bayne agreed to
await the payment of his medical bills until that
case was settled.
The workers' compensation case was not
quickly settled. Respondent wrote to several of
Bayne's creditors and arranged to pay the medical
bills in installments. The record discloses this
history of payments. On October 22, 1992,
respondent paid Dr. Post $1200 toward the
$2400 then due. Although respondent informed
Dr. Post that he expected to pay the balance
within three weeks, he did not pay the bill in full
until March 16, 1994. It also appears that before
the final payment to Dr. Post, an attorney filed a
complaint against Bayne on behalf of Dr. Post for
unpaid medical expenses of $1200. The attorney
dismissed the complaint in September 1993,
when he learned that in 1987, Dr. Robert Cohen,
an associate of Dr. Post, had already obtained a
judgment against respondent for the same bill.
The attorney testified that, on April 3, 1987, he
had agreed on behalf of Dr. Cohen to accept
$2400 from respondent within ten days, in full
settlement of the balance due of $2722.80,
including fees and costs.
Respondent also paid Bayne's other
remaining medical bills after the OAE audit was
completed. On December 10, 1992, respondent
guaranteed payment of $2434 to the Neurological
Center. The record shows that respondent paid
$300 on December 10, 1992, $1000 on July 30,
1993 and $600 as a final installment on March 11,
1994. On March 16, 1994 respondent paid the
following remaining medical bills:
Dr. Conrad Brahin $54.00 Dr. Martin Topiel
125.00 Zurbrugg Memorial Hospital 5740.41
Rancocas Orthopedic Associates 100.00 Dr.
Szathmary 360.00
Respondent testified that he borrowed money
from his wife to pay Bayne's creditors.
By way of defense, respondent claims he
simply forgot to pay Bayne's medical bills. He
offered several reasons for his failure to act.
Before respondent represented Bayne, in every
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other personal injury action he had handled, the
client's personal injury protection (PIP) carrier
had paid the medical bills directly. Hence,
respondent explained, after he disbursed the
settlement funds to Bayne, in his own mind his
work on the case was over and he forgot to pay
the remaining medical expenses.
Respondent also presented evidence that,
when the Bayne matter settled in 1986, he
suffered from diabetes, hypertension, depression,
fatigue, forgetfulness, memory loss and an
inability to concentrate for longer than an hour or
two. Respondent related that following the death
of his physician in 1984, he did not seek
treatment from another doctor, allowing his
diabetes to remain uncontrolled.
Mrs. Cavuto corroborated respondent's
testimony about his health problems. She testified
that, although respondent needed insulin as early
as 1986, he refused to take it until 1990. Mrs.
Cavuto stated that after 1986 respondent's health
had deteriorated, he slept excessively, did not
work as hard as in the past, was depressed and
suffered some memory loss.
Two physicians testified on respondent's
behalf. Peter A. Lodewick, M.D., a diabetes
specialist, declared that he had examined
[733 A.2d 1177]
respondent in 1990 and concluded that
respondent's diabetes was not adequately
controlled. Dr. Lodewick remarked that
respondent was overweight and that, as a result of
consuming excessive carbohydrates, he was
sluggish, sleepy and irritable. According to Dr.
Lodewick, high blood sugar, high blood
cholesterol and high blood triglycerides result
from overconsumption of carbohydrates, and can
affect a patient's mood and thinking processes.
Dr. Lodewick opined that inadequately controlled
diabetes may cause depression, irritability,
fatigue, sleepiness and forgetfulness.
Herbert E. Cohen, M.D., a specialist in
cardiology and internal medicine, testified not as

an expert, but as a fact witness. He related that he
saw respondent in his medical office on nine
instances from December 20, 1984 through
December 18, 1987. Dr. Cohen observed that
respondent had a poor memory, noting that his
forgetfulness
often
resulted
in
missed
appointments. He recalled that respondent
telephoned his office to ask about blood test
results and about prescribed medications shortly
after the doctor's office had given him that
information.
Respondent denied that he paid Bayne's
medical bills in response to the OAE audit letter
dated March 7, 1994. He pointed out that the
letter did not even mention Bayne. Respondent
explained that he had paid the bills because Bayne
recently had begun to telephone him at his office
every day and at home at inconvenient times,
such as 1:00 a.m. According to respondent, Bayne
was taking anti-depressant medications and his
behavior had become erratic. Mrs. Cavuto
confirmed that Bayne frequently telephoned their
home and that, during one conversation, he had
been abusive toward her. As a result, respondent
borrowed the necessary funds from his wife to pay
Bayne's bills. About one month later, respondent
arranged for another attorney to assume
responsibility for Bayne's workers' compensation
matter.
Charles
Lawson,
a
certified
public
accountant, was called as an accounting expert on
respondent's behalf. He testified that he had
reviewed the reconstruction of respondent's trust
account, which was prepared by the OAE based
on respondent's trust account checkbook entries.
According to Lawson, no conclusion could be
drawn as to the accuracy of that reconstruction
because there was no independent documentation
or verification to support the checkbook entries.
For example, there were no bank statements or
canceled checks to compare to the entries in the
checkbook to establish their accuracy.
II
The DRB determined on a de novo review of
the record that respondent's unethical conduct
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was clearly and convincingly supported by the
evidence. More specifically, respondent's conduct
constituted knowing misappropriation.
The DRB found that respondent knowingly
misappropriated funds in 1986. The DRB
recapitulated the facts surrounding the
misappropriation:
On May 9, 1986 respondent
deposited into his trust account
settlement funds on behalf of his
client, Bayne. After disbursing
Bayne's share of the settlement and
his own fee, respondent was
obligated to pay Bayne's medical
expenses. However, respondent
failed to immediately pay the
medical expenses or even to keep
the funds intact in his trust account.
Instead, respondent immediately
began disbursing the funds to
himself. Indeed, within two weeks of
distributing the settlement funds to
his client, respondent invaded the
funds that were escrowed for
payment of the medical expenses
and within three months all of the
money had been spent.
The DRB noted that the DEC did not find
clear and convincing evidence of a knowing
misappropriation in 1986; the DEC was not
convinced that the OAE had rebutted
respondent's testimony that he could not recall
why, in 1986, he had not paid the bills and that
the failure to pay those bills was an oversight
resulting from
[733 A.2d 1178]
the passage of time, sloppy bookkeeping, and
poor health.
The DRB did not credit respondent's
explanation that "he simply forgot to pay the
creditors." It stressed that respondent disbursed
the funds to himself over a very short period of
time; he issued twenty-two checks totaling

$26,259 within a three-month period. The DRB
concluded that "[r]espondent knew that, once the
trust account balance fell below $12,727.86, he
would be invading client funds," and that
"because respondent had very few trust account
matters and maintained a running balance in his
checkbook, he had to be aware that he was
spending his client's funds."
We note that four members of the DRB
dissented from the recommendation that
respondent
be
disbarred
for
knowing
misappropriation. The dissent concluded that
because Bayne had agreed that respondent could
pay the medical bills upon the resolution of the
workers' compensation matter, there could not
have been a knowing misappropriation of client
funds.
III
We determine based on clear and convincing
evidence that respondent engaged in the knowing
misappropriation of client funds. Respondent
either knew or had reason to know that he was
invading client funds when he immediately
started to issue checks to himself and failed to
retain the required amount to pay his client's
medical bills. The inference of knowledge is clear
and inescapable. Further, in these circumstances,
that inference is not dispelled by the utterly
speculative and conjectural theory that during the
time respondent was regularly withdrawing
moneys from his trust account for his own
purposes, he was simultaneously depositing trust
moneys from other sources that offset those
withdrawals.
We are satisfied that the arrangement for the
payment of the medical bills between Bayne and
respondent long after the diversion had already
occurred does not tend to establish that there had
been no knowing misappropriation of client's
funds or that such a diversion had implicitly been
authorized or later waived by Bayne.
We are also unpersuaded that respondent
had a lapse of memory when he withdrew the
trust
moneys,
particularly
because
the
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withdrawals began within days after entering a
settlement that expressly and specifically
provided that respondent must pay outstanding
medical bills and listed the providers whose bills
were to be paid. It is not reasonable to conclude
that respondent contemporaneously forgot that
the money was to be used to pay medical bills on
behalf of his client or forgot about the existence of
those bills, as he regularly and in quick
succession—almost on a daily basis—drew checks
on the that fund over a period of two months.
Respondent's excuse that he was confused
because in other cases such payments were
covered by PIP insurance and paid by insurers is
totally implausible in view of the fact that his
disbursements to himself from those trust
moneys occurred immediately following the
settlement of the Bayne case and contrary to his
express agreement to pay Bayne's medical bills
himself.
We are also unconvinced that respondent's
health condition—specifically, his forgetfulness—
serves to negate or neutralize his knowing
misappropriation. Respondent's conduct in
actively and regularly drawing numerous checks
from his trust account in discrete and specific
amounts for various purposes and uses of his
own, bespeaks a level of competence and
awareness concerning his personal or business
affairs that is totally inconsistent with his
assertion that he did not recall, or could not at the
time of those withdrawals have remembered that
there remained unpaid medical bills. The
evidence falls short of the loss of competence
sufficient to overcome knowing misappropriation.
See In re Greenberg, 155 N.J. 138, 714 A.2d 243
(1998); In re Jacob, 95 N.J. 132, 469 A.2d 498
(1984).

[733 A.2d 1179]
IV
Respondent is subject to disbarment. In re
Wilson, 81 N.J. 451, 409 A.2d 1153 (1979). The
DRB correctly and fairly related the authority that

supports this discipline. It pointed out that In re
Noonan, 102 N.J. 157, 506 A.2d 722 (1986),
defines the requirements for a finding of knowing
misappropriation:
The misappropriation that will
trigger automatic disbarment under
In re Wilson, 81 N.J. 451, 409 A.2d
1153 (1979), disbarment that is
"almost invariable," id. at 453, 409
A.2d 1153, consists simply of a
lawyer taking a client's money
entrusted to him, knowing that it is
the client's money and knowing that
the client has not authorized the
taking. It makes no difference
whether the money was used for a
good purpose or a bad purpose, for
the benefit of the lawyer or for the
benefit of others, or whether the
lawyer intended to return the money
when he took it, or whether in fact
he ultimately did reimburse the
client; nor does it matter that the
pressures on the lawyer to take the
money were great or minimal. The
essence of Wilson is that the relative
moral quality of the act, measured
by these many circumstances that
may surround both it and the
attorney's state of mind, is
irrelevant: it is the mere act of
taking your client's money knowing
that you have no authority to do so
that requires disbarment.... The
presence of "good character and
fitness," the absence of "dishonesty,
venality, or immorality"—all are
irrelevant.
While
this
Court
indicated that disbarment for
knowing misappropriation shall be
"almost invariable," the fact is that
since Wilson, it has been invariable.
[Footnote omitted]
[Id. at 159-160, 506 A.2d 722.]
Thus, under Noonan, as the DRB further
explained, dishonesty or an intent to steal or
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defraud, or dishonesty, is not required. The
relevant facts are that the lawyer knows that the
funds are not his or hers, and knows that the
client has not consented to the taking. The
absence of evil motives, the lack of intent to
permanently keep the moneys, the good use to
which the funds may be put, or the lawyer's prior
unblemished
character
will
not
excuse
misappropriation that was knowing and
volitional. Ibid. See also In re Pomerantz, 155
N.J. 122, 714 A.2d 233 (1998); In re Greenberg,
supra, 155 N.J. 138, 714 A.2d 243. The DRB
reiterated this Court's observation in In re Roth,
140 N.J. 430, 445, 658 A.2d 1264 (1995):
The
line
between
knowing
misappropriation and negligent
misappropriation is a thin one.
"Proving a state of mind— here,
knowledge—poses difficulties in the
absence of an outright admission."
In re Johnson, 105 N.J. 249, 258,
520 A.2d 3 (1987). However, this
Court has noted that "an inculpatory
statement is not an indispensable
ingredient of proof of knowledge,
and that circumstantial evidence
can add up to the conclusion that a
lawyer `knew' or `had to know' that
clients' funds were being invaded."
Ibid.
In
this
case,
that
circumstantial evidence includes
repeated invasions of client funds
that were required to be held
inviolate. The testimony adduced
convincingly
suggests
that
respondent "knew," or "had to
know" that he was invading client
funds.
We determine that respondent is guilty of
knowing misappropriation of client's funds in
violation of the Rules of Professional Conduct.
We determine further that respondent is subject
to public discipline and should be disbarred.
Respondent shall reimburse the Disciplinary
Oversight
Committee
for
appropriate
administrative costs.

O'HERN, J., dissenting.
Thirteen years after the fact, the Court
disbars an attorney essentially because he cannot
reconstruct his trust accounts for the year 1986.
That result is unfair, unjust, and conflicts with
our precedent.
The Decision Memorandum of the District III
B Ethics Committee (DEC) best summarizes the
facts and the law.
[733 A.2d 1180]
The OAE has produced clear
evidence that the portion of the
Bayne settlement funds which were
deposited in Respondent's trust
account and retained by Respondent
for disbursement to medical
providers was neither disbursed to
those providers nor retained in
Respondent's trust account. The
trust account balance was $1,130.71
on July 31, 1986, when it should
have been at least $12,727.86 to
cover the medical providers' bills. At
that same time, as best the records
can be reconstructed, checks were
being written by Respondent to
Respondent as well as others (who
were not the medical providers).
Respondent has testified that he has
no recollection of why he wrote
checks to himself and did not pay
the medical providers. He excuses
this oversight by reference to the
passage of time, sloppy bookkeeping
and ill health.
At least in part due to the passage of
time, the OAE has no contrary
evidence to present regarding
Respondent's state of mind in 1986.
It is clear that a misappropriation
occurred in 1986. What is not clear
is whether this was a knowing or a
negligent
misappropriation.
Evidence of Respondent's state of
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mind, that he knew that he
misappropriated his client's funds
rather than negligently invaded the
trust, must be clear and convincing.
In re Konopka, 126 N.J. 225, 233,
596 A.2d 733 (1991). Therefore, this
Panel is not able to conclude that
there
was
a
knowing
misappropriation of client funds in
1986.
The Report and Recommendation of the
DRB, a 5-4 decision in which both the Chair and
Vice Chair voted against disbarment, is disturbing
and has a detached feeling to it. The DRB refers to
itself in the third person, not in the first. Rather
than to say, "we find by clear and convincing
evidence
that
respondent
knowingly
misappropriated client funds," the DRB's Report
states, as though the DRB were referring to some
other body, that "the Board determined that,
because respondent had very few trust account
matters and maintained a running balance in his
checkbook, he had to be aware that he was
spending his client's funds."
Also, the main premise of the DRB Report
seems flawed to me. The Report recites that "...
within two weeks of distributing the settlement
funds to his client, respondent invaded the
[escrow] funds...." To begin with, it is simply not
true that respondent had "very few trust account
matters." In addition, the DRB infers that the
running balance on Cavuto's check stubs
demonstrates that he knew that he was invading
client funds. The problem with that analysis is
that we have a series of checks but not a series of
bank statements. The record simply does not
disclose whether client funds were actually
invaded. There may have been deposits in the
trust account sufficient to cover the withdrawals.
Who should bear the burden of the absence
of bank records dating back that far? The OAE
says that respondent should be presumed to have
had knowledge that he was invading client funds.
Presumptions of criminal intent have long been
disfavored in the law. Sandstrom v. Montana,
442 U.S. 510, 99 S.Ct. 2450, 61 L.Ed.2d 39 (1979).

It is to be remembered that in In re Fleischer, 102
N.J. 440, 449-50, 508 A.2d 1115 (1986), it was not
bad bookkeeping that caused the attorneys in the
firm to be disbarred, but the fact that they
admitted that they had pooled their trust and
business accounts in order to meet their operating
expenses. They knew that they were invading
client funds. I realize that much is expected of
lawyers, but a lawyer should not have to prove his
innocence thirteen years after the fact. Absent
clear and convincing evidence of a knowing
misappropriation, a suspension is sufficient
discipline.
I therefore dissent.
For disbarment—Chief Justice PORITZ and
Justices HANDLER, POLLOCK, GARIBALDI,
STEIN and COLEMAN— 6.
For suspension—Justice O'HERN—1.
1181-1191 O R D E R
It is ORDERED that ANTHONY J. CAVUTO
of MOUNT HOLLY, who was admitted to the bar
of this State in 1966, be disbarred and that his
name be stricken from the roll of attorneys of this
State, effective immediately; and it is further
ORDERED that ANTHONY J. CAVUTO be
and hereby is permanently restrained and
enjoined from practicing law; and it is further
ORDERED that all funds, if any, currently
existing in any New Jersey financial institution
maintained by ANTHONY J. CAVUTO, pursuant
to Rule 1:21-6, be restrained from disbursement
except upon application to this Court, for good
cause shown, and shall be transferred by the
financial institution to the Clerk of the Superior
Court who is directed to deposit the funds in the
Superior Court Trust Fund, pending further
Order of this Court; and it is further
ORDERED that ANTHONY J. CAVUTO
comply with Rule 1:20-20 dealing with disbarred
attorneys; and it is further
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ORDERED that ANTHONY J. CAVUTO
reimburse the Disciplinary Oversight Committee
for appropriate administrative costs.
Editor's Note: The opinion of the Supreme
Court of New Jersey, in in the Matter of Adoption
of Children By G.P.B., Jr., published in the
advance sheet at this citation, 733 A.2d 1181-1192,
was withdrawn from the bound volume and will
be republished with two other opinions decided
the same day.
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212 N.J. 471
56 A.3d 862
In the Matter of Randi K. FRANCO, an
Attorney at Law (Attorney No. 008111991).
Supreme Court of New Jersey.
Dec. 5, 2012.
[212 N.J. 471]ORDER
The Disciplinary Review Board having filed
with the Court its decision in DRB 12–053, 12–
054, 12–05 and 12–056, concluding that RANDI
K. FRANCO of MORRISTOWN, who was
admitted to the bar of this State in 1991, should be
disciplined for unethical conduct, including
violations of RPC 1.5(d) (commingling of funds
and charging a non-refundable retainer), RPC
1.7(a) (conflict of interest), RPC 1.8(a)
(impermissible business transaction with client),
RPC 1.15(d), Rule 1:21–6 (recordkeeping
violations), and for the knowing misappropriation
of escrow funds in violation of Rule 1.15(a) and
the principles of In re Hollendonner, 102 N.J. 21,
504 A.2d 1174 (1985);
And RANDI K. FRANCO having been
ordered to show cause why she should not be
disbarred or otherwise disciplined;
And the Court having concluded from its
review of the matter that the record does not
support a finding of knowing misappropriation by
clear and convincing evidence, but rather a
finding of negligent misappropriation, and having
determined that a three-month suspension from
practice is the appropriate discipline for the
totality of respondent's unethical conduct;
[212 N.J. 472]And good cause appearing;
It is ORDERED that RANDI K. FRANCO is
suspended from the practice of law for a period of
three months, effective January 4, 2013, and until
the further Order of the Court; and it is further

ORDERED that respondent comply with Rule
1:20–20 dealing with suspended attorneys; and it
is further
ORDERED that pursuant to Rule 1:20–20(c),
respondent's failure to comply with the Affidavit
of Compliance requirement of Rule 1:20–
20(b)(15) may (1) preclude the Disciplinary
Review Board from considering respondent's
petition for reinstatement
[56 A.3d 863]
for a period of up to six months from the date
respondent files proof of compliance; (2) be found
to constitute a violation of RPC 8.1(b) and RPC
8.4(c); and (3) provide a basis for an action for
contempt pursuant to Rule 1:10–2; and it is
further
ORDERED that the entire record of this
matter be made a permanent part of respondent's
file as an attorney at law of this State; and it is
further
ORDERED that respondent reimburse the
Disciplinary Oversight Committee for appropriate
administrative costs and actual expenses incurred
in the prosecution of this matter, as provided in
Rule 1:20–17.

James DiGiulio represents corporations and individuals in high-stakes matters
focusing on commercial disputes, healthcare, corporate governance, cannabis,
and technology.

Mr. DiGiulio most recently served as Chief Counsel to Governor Chris Christie
of New Jersey. As Chief Counsel, Mr. DiGiulio was responsible for leading the
Governor’s legislative initiatives, supervising gubernatorial appointments, and
managing New Jersey’s authorities. Previously, he served as Senior Counsel
to Governor Christie. In that capacity, Mr. DiGiulio advised the Governor on
various legal, legislative, and regulatory issues, most prominently in
healthcare, economic development, taxation, banking, and insurance. Before
joining the Office of the Governor, Mr. DiGiulio was an attorney at an Am Law
200 firm.
Mr. DiGiulio utilizes his varied experience to provide novel and strategic
counsel to clients in complex matters. Companies of all sizes seek him to act
as “outside general counsel,” providing insight and advice on a litany of
issues.
Mr. DiGiulio has been identified as a leading attorney in New Jersey’s
expanding cannabis industry, representing current and potential licensees in
all aspects of their operations. In addition, he represents a spectrum of
stakeholders in the healthcare industry, including hospital networks, postacute care providers, healthcare professionals, and trade associations.
As the Firm’s General Counsel, Mr. DiGiulio provides risk management and
ethics guidance to the Firm’s attorneys and oversees general liability issues.
He also utilizes this experience to defend attorneys and law firms against all
manner of claims.
Matters








Successfully represented New Jersey medical marijuana alternative
treatment center in expansions to satellite cultivation and retail facilities.
Represented tech company in their application to obtain the first
licensed third-party app in the United States to provide a secure way to
purchase lottery tickets.
Represented consulting client in acquisition by private equity firm.
Successfully obtained dismissal of a federal lawsuit filed by the State of
New Jersey seeking an audit of records against a Fortune 500
company.
Successfully represented a hospital network against a competitor in a
regulatory dispute over level of service.





Obtained over $3 million judgment on behalf of client in dispute with
vendor over damaged merchandise, lost corporate opportunities, and
additional damages.
Represented Fortune 500 company in public procurement dispute
brought by a competitor.

Robert B. Hille focuses his practice in the areas of insurance and healthcare law. He has
extensive trial experience and has litigated a number of insurance defense and coverage,
healthcare, professional liability defense, fraud and abuse, and regulatory matters. His
experience also encompasses the representation of clients in response to state and federal
white collar investigations, including those involving allegations and charges of healthcare
fraud and abuse and the procurement of fraudulent payments from government entities.
Mr. Hille has published and lectured widely in his areas of concentration. He is certified by
the Supreme Court of New Jersey as a Civil Trial Attorney.

Mike Mooney
Senior Vice President – Professional Liability Practice Leader
Mike Mooney is the Senior Vice President and Professional Liability Practice Leader for USI Affinity.
Mike’s responsibility is to drive growth and provide strategic leadership in the area of professional
liability. Mike’s key focus is the management and development of existing programs, new programs,
business development and marketing planning. Mike oversees the underwriting, operations, and sales
departments that support the professional liability programs.
Mike is also responsible for coordinating the program management for USI Affinity’s endorsed insurance
programs, including The New York State Bar Association, The New Jersey State Bar Association,
Pennsylvania Bar Association, DC Bar, Boston Bar, and Delaware State Bar Association.
With more than 20 years of industry experience, Mike has worked extensively on many facets of
insurance programs for professional service firms. Prior to joining USI Affinity, Mike spent over 8 years
with Aon in a variety of management roles. Most notably, Mike was the Assistant Vice President and
National Sales Manager for Aon Affinity’s Healthcare Division and spent time as the National Sales
Manager for the AICPA Accountant’s Professional Liability Program.
Mike currently sits on the NYSBA Cyber Subcommittee and NJSBA Cyber Security Task Force. Mike spent
3 years on the NJ Supreme Court AD Hoc Committee on Attorney Malpractice Insurance. Mike served 3
terms on the Law Practice Management Services Committee of the DC Bar. In 2019, Mike testified in
front of the NJ Assembly Judiciary Committee in favor of the passing of A-4880 which would provide
legal malpractice reform in NJ. Mike is a regular speaker and panelist for the Law Practice Sections of
the NYSBA, NJSBA, and NJICLE regarding Insurance and Risk Management topics relative to the legal
industry.
Mike holds a Property and Casualty Insurance License in New Jersey and National non-resident Producer
License. He graduated from Rowan University in New Jersey with a bachelor’s degree in Business
Management.

Evelyn Padin is the immediate Past President of the New Jersey State Bar Association and was the first
Puerto Rican and Latina to serve in this role in the history of the association, which dates back to 1888.
She has over 30 years of legal experience and is the Senior Managing Partner of the Law Offices of
Evelyn Padin, located in Jersey City, New Jersey. Her areas of practice are Family Law and Civil
Personal Injury litigation. She is admitted to practice before the New Jersey Superior Court, the US
Federal District Court 3rd Circuit, and the US Supreme Court.
She received her law degree from Seton Hall Law School and obtained her Bachelor of Arts degree from
Rutgers College. She also obtained her Masters in Social Work from Fordham University. She is a
founding member of the Justice Virginia Long Family Inn's of Court in Hudson County and is designated
a trial Master. She also served as a Judicial Law Clerk to the Honorable Lorraine Parker (Family PartSussex County) and was previously employed by the firm of Linares & Coviello in Bloomfield, New
Jersey.
She has been a member of the New Jersey State Bar Association, New Jersey Family Law Executive
Committee (since 2007). She serves as Vice President and Founder of the Carevel Foundation, whose
mission is to educate and empower underrepresented members in the community. The Carevel
Foundation annually hosts a 5K run and has partnered with organizations such as NJ Women Rising, The
Boys & Girls Club, Community Food Bank of New Jersey, and Autism Awareness of Jersey City. Most
recently, the Foundation has geared its fundraising efforts to the victims of the COVID-19 pandemic and
Hurricane Maria in Puerto Rico.
Ms. Padin has served as a court appointed family mediator, and she has handled all aspects of Family Law
including divorce, custody, mediation, alimony, and domestic violence.
She is a frequent lecturer and has actively served as a speaker on behalf of the National Council of State
Bar Presidents, the New Jersey State Bar Association, and the New Jersey Institute for Continuing Legal
Education. She is a former Trustee of the Hispanic Bar Association of New Jersey and previously served
on the board of New Jersey Women Lawyers. She also sat on the Board of Governors to the New Jersey
Association for Justice and is a Trustee of the Hudson County Bar Association.
Ms. Padin currently sits on the New Jersey State Bar Association, Judicial and Prosecutorial Advisory
Committee and Nominating Committee, as well as the recently formed Diversity and Inclusion Task
Force. She also serves on the Meeting, Arrangement Planning, Finance, and Long-Term Planning
Committees for the New Jersey State Bar Association and is a member of the Women in the Law Section
and Diversity Committee of the same association. She previously served as co-chair of the New Jersey
State Bar Diversity Committee and currently serves on the National Council of State Bar Presidents
Diversity and Inclusion Committee. Ms. Padin also serves as co-chair of the Seton Hall Alumni (DASH)
Diverse Attorneys of Seton Hall and in the advisory committee. Most recently, she was appointed by New
Jersey General Assembly Speaker Craig Coughlin to serve on an advisory committee regarding campus
sexual assault.

