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SYLLABUS
This syllabus is not part of the Court’s opinion. It has been prepared by the Office of the
Clerk for the convenience of the reader. It has been neither reviewed nor approved by the
Court. In the interest of brevity, portions of an opinion may not have been summarized.
State v. Edwin Andujar (A-6-20) (084167)
Argued March 30, 2021 -- Decided July 13, 2021
RABNER, C.J., writing for a unanimous Court.
In this appeal, the Court considers defendant Edwin Andujar’s argument that he
was denied the right to a fair trial because racial discrimination infected the jury selection
process. In doing so, the Court addresses for the first time when a criminal history check
can be run on a prospective juror.
The appeal centers on the selection process for F.G., a Black male from Newark.
F.G. was questioned at sidebar for about a half hour. Throughout the questioning, F.G.
told the court he believed he could be a fair and impartial juror.
F.G. volunteered that he had answers to multiple voir dire questions, including
having two cousins in law enforcement and knowing “[a] host of people” who had been
accused of crimes -- five or six close friends in all. In providing details about those
accusations, F.G. used terms like “CDS” and “trigger lock.” F.G. also told the court
about three crime victims he knew. He said that two cousins had been murdered, and a
friend had been robbed at gunpoint. F.G. was asked if anything he had said would have
an impact on him as a juror. F.G. suggested that he, like every other juror, has a unique
background and perspective, which is why defendants are judged by a group. After
additional questions, F.G. was asked whether the criminal justice system was fair and
effective; F.G. responded, “I believe so because you are judged by your peers.”
The State challenged F.G. for cause and asked that he be removed. The prosecutor
noted that F.G. “has an awful lot of background” and “uses all of the lingo about, you
know, the criminal justice system.” A second prosecutor voiced concern that F.G.’s
“close friends hustle, engaged in criminal activity” because “[t]hat draws into question
whether [F.G.] respects the criminal justice system” and his role as a juror.
Defense counsel stated that “it is not a hidden fact that living in certain areas you
are going to have more people who are accused of crimes, more people who are victims
of crime,” and that “to hold it against [F.G.] that these things have happened . . . to people
that he knows . . . would mean that a lot of people from Newark would not be able to
serve.”
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The trial court denied the State’s motion, explaining that “[e]verything [F.G.] said
and the way he said it leaves no doubt in my mind that he . . . does not have any bias
towards the State nor the defense . . . . I think he would make a fair and impartial juror.”
After the court’s ruling, the prosecution ran a criminal history check on F.G. The
next day, the court explained the prosecutor “came to see me yesterday” and revealed that
there were “warrants out for F.G.” and that “[t]hey were going to lock him up.” Defense
counsel noted there was “one warrant out of Newark Municipal Court.” Afterward, the
State renewed its application to remove F.G. for cause. When the court asked for the
defense’s position, counsel responded, “I don’t oppose[] the State’s application.”
Defense counsel expressed concern about tainting the jury and added, “I think
coming to court for jury service no one expects they are going to be looked up to see if
they have warrants.” The prosecutor replied that “the State is not in the habit of . . .
looking at a random juror’s” criminal history, and then reiterated concerns the State had
voiced the day before to explain why it ran a background check. The prosecutor denied
that racial bias played a role in the State’s application to remove F.G. for cause. Defense
counsel then placed on the record a “concern that the State doesn’t typically check people
out, but in this case, they did single someone out to check for warrants.”
Defense counsel asked the court to award defendant one additional peremptory
challenge. Counsel argued that the State had an unfair advantage in that it could access
databases to run a criminal history check, but defendant could not; counsel also noted that
the State’s “target[ing]” of F.G. “implicates due process concerns . . . regarding [F.G.’s]
rights to sit on a jury.” The court denied the request. The jury convicted defendant.
The Appellate Division reversed and remanded for a new trial. 462 N.J. Super. 537,
563 (App. Div. 2020). The Court granted certification. 244 N.J. 170 (2020).

HELD:
*Courts, not the parties, oversee the jury selection process. On occasion, it
may be appropriate to conduct a criminal history check to confirm whether a prospective
juror is eligible to serve and to ensure a fair trial. That decision, though, cannot be made
unilaterally by the prosecution. Going forward, any party seeking to run a criminal
history check on a prospective juror -- through a government database available only to
one side -- must present a reasonable, individualized, good-faith basis for the request and
obtain permission from the trial judge. The results of the check must be shared with both
parties and the court, and the juror should be given an opportunity to respond to any
legitimate concerns raised.
*That standard was not met here. Nor is there anything in the record that
justified the State’s decision to selectively focus on F.G. and investigate only his criminal
record. Based on all of the circumstances, the Court infers that F.G.’s removal from the
jury panel may have stemmed from implicit or unconscious bias on the part of the State,
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which can violate a defendant’s right to a fair trial in the same way that purposeful
discrimination can. Defense counsel raised multiple serious concerns but should have
leveled a more precise objection. Nonetheless, the Court cannot ignore the evidence of
implicit bias that appears in the extensive record. Under the circumstances, defendant’s
right to be tried by an impartial jury, selected free from discrimination, was violated. The
Court therefore reverses his conviction and remands for a new trial.
*New Jersey today allows for the highest number of peremptory challenges
in the nation -- more than double the national average -- based on a statute enacted in the
late 1800s. Yet, as the United States Supreme Court acknowledged decades ago,
peremptory challenges can invite discrimination. See Batson v. Kentucky, 476 U.S. 79,
96, 98 (1986). Although the law remains the same, our understanding of bias and
discrimination has evolved considerably since the nineteenth century. And federal and
state law have changed substantially in recent decades to try to remove discrimination
from the jury selection process. See Batson, 476 U.S. 79; State v. Gilmore, 103 N.J. 508
(1986). It is time to examine the jury selection process -- with the help of experts,
interested stakeholders, the legal community, and members of the public -- and consider
additional steps needed to prevent discrimination in the way we select juries. The Court
calls for a Judicial Conference on Jury Selection. The Conference will convene in the fall
to assess this important issue and recommend improvements to our system of justice.
1. Prospective jurors are typically excused in two ways. The court can excuse jurors “for
cause” when it appears that they would not be fair and impartial, that their beliefs would
substantially interfere with their duties, or that they would not follow the court’s
instruction or their oath. Either party can challenge a juror for cause; the trial court can
also act on its own. Both parties can also exercise peremptory challenges and remove a
juror without stating a reason under N.J.S.A. 2B:23-13(b). Both the Federal and State
Constitutions bar discrimination based on race in the jury selection process. (pp. 22-23)
2. Under the Equal Protection Clause of the United States Constitution, no citizen can be
excluded from jury service on account of race. See Batson, 476 U.S. at 84. In Batson,
the Supreme Court outlined an analytical framework to examine whether allegedly
discriminatory peremptory challenges violated the Equal Protection Clause. Id. at 93-98.
The New Jersey Constitution likewise guarantees defendants a “trial by an impartial jury
without discrimination on the basis of religious principles, race, color, ancestry, national
origin, or sex.” Gilmore, 103 N.J. at 524. That guarantee is rooted in Article I,
Paragraphs 5, 9, and 10, which together provide defendants “the right to trial by a jury
drawn from a representative cross-section of the community.” Id. at 524. (pp. 23-27)
3. In Gilmore, the Court outlined an analytical framework to assess potentially
discriminatory peremptory challenges. With certain refinements, the Court summarized
the three-step process in State v. Osorio, 199 N.J. 486, 492-93 (2009): (1) the party
contesting the peremptory challenge must carry the “slight” burden of “tender[ing]
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sufficient proofs to raise an inference of discrimination” in the exercise of the challenge;
(2) if that burden is met, then the party exercising the challenge must “prove a race- or
ethnicity-neutral basis” for the challenge; and (3) the court must “determine whether, by a
preponderance of the evidence, the party contesting the exercise of a peremptory
challenge has proven that the contested peremptory challenge was exercised on
unconstitutionally impermissible grounds of presumed group bias.” The Court reviews
guidance from case law applicable to each of the three steps, as well as the remedies
available to respond to impermissible uses of peremptory challenges. (pp. 27-31)
4. Batson and Gilmore address purposeful racial discrimination in jury selection. Yet
parties may not be aware of their own biases. Justice Marshall highlighted the concern of
implicit bias in a concurring opinion in Batson: “A prosecutor’s own conscious or
unconscious racism may lead him easily to the conclusion that a prospective black juror
is ‘sullen,’ or ‘distant,’ a characterization that would not have come to his mind if a white
juror had acted identically.” 476 U.S. at 106 (Marshall, J., concurring). From the
standpoint of the State Constitution, it makes little sense to condemn one form of racial
discrimination yet permit another. What matters is that juries selected to hear and decide
cases are chosen free from racial bias -- whether deliberate or unintentional. (pp. 31-33)
5. The practice of running background checks on prospective jurors raises a question of
first impression for the Court. Today, the State alone has the ability to unilaterally
conduct such checks. The State represents that it is extremely rare for it to conduct
background checks on prospective jurors. It relies on regulations promulgated by the
Department of Law and Public Safety as the source of its authority. The Court does not
question the State’s good-faith belief that it had the authority to run the background check
it conducted in this case. But administrative regulations generally may not govern the
intricacies of jury selection any more than they could control other aspects of a trial.
New Jersey case law on the issue is sparse, and other jurisdictions have reached varied
conclusions on the subject. (pp. 34-39)
6. In providing guidance on this topic, the Court attempts to accommodate multiple
interests: the overriding importance of selecting fair juries that are comprised of
qualified, impartial individuals; the need for an evenhanded approach that applies to all
parties; the need to guard against background checks prompted by actual or implicit bias;
and the importance of having a process that respects the privacy of jurors and does not
discourage them from serving. With those aims in mind, the Court relies on its
supervisory power to outline a framework for conducting criminal background checks of
jurors, detailed in Section IV.C. of the opinion. (pp. 39-42)
7. Here, “[t]he prosecutor presented no characteristic personal to F.G. that caused
concern, but instead argued essentially that because he grew up and lived in a
neighborhood where he was exposed to criminal behavior, he must have done something
wrong himself or must lack respect for the criminal justice system.” 462 N.J. Super. at
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562. That argument, the Appellate Division observed, was not new, and historically
stemmed from impermissible stereotypes about racial groups -- particularly Black
Americans. Ibid. The trial court properly denied the State’s challenge that F.G. be
removed for cause. Ordinarily, the next step would have been for the State to exercise a
peremptory challenge that defendant could have challenged under Batson and Gilmore.
Instead, the State ran a criminal history check on F.G. -- a check that did not reveal any
history that would disqualify F.G. from jury service. See N.J.S.A. 2B:20-1. By
unilaterally running a criminal history check on F.G. and setting his arrest in motion, the
State effectively evaded any Batson/Gilmore analysis. (pp. 42-47)
8. Although no formal Batson/Gilmore evaluation was conducted before the trial court,
the detailed record reveals that the circumstances surrounding F.G.’s dismissal allowed
for an inference that his removal was based on race -- which, again, is a slight burden to
establish. F.G., a minority juror, answered all questions posed in a manner that led the
trial judge to conclude “he would make a fair and impartial juror.” The State’s
justifications for running the check and seeking F.G.’s removal did not rebut the
inference of discrimination. In fact, the trial court had already considered and discounted
the State’s reasons when the court denied its motion to remove F.G. for cause. And
throughout the appellate process, the State has not provided a convincing nondiscriminatory reason for the steps it took to keep F.G. off the jury. Finally, the evidence
in the record reveals, by a preponderance of the evidence, that F.G.’s removal and the
background check that prompted it stemmed from impermissible presumed group bias.
The Court does not find the trial prosecutors engaged in purposeful discrimination or any
willful misconduct. The record here suggests implicit or unconscious bias on the part of
the State. Defendant’s constitutional right to be tried by an impartial jury, selected free
from discrimination, was violated, and his conviction must be reversed. (pp. 47-49)
9. The Court considered implicit bias as part of the Gilmore analysis in this appeal.
Except for defendant, this new rule of law will apply only to future cases. (p. 49)
10. New Jersey today provides far more peremptory challenges than any other state,
based on a nineteenth-century law. But “there can be no dispute[] that peremptory
challenges constitute a jury selection practice that permits ‘those to discriminate who are
of a mind to discriminate.’” Batson, 476 U.S. at 96. The Court asks the Director of the
Administrative Office of the Courts to arrange for a Judicial Conference on Jury
Selection to explore the nature of discrimination in the jury selection process. The Court
invites the legal community as a whole to take part in a probing conversation about
additional steps needed to root out discrimination in the selection of juries. (pp. 50-54)
AFFIRMED AS MODIFIED and REMANDED for a new trial.
JUSTICES LaVECCHIA, ALBIN, PATTERSON, FERNANDEZ-VINA,
SOLOMON, and PIERRE-LOUIS join in CHIEF JUSTICE RABNER’s opinion.
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Adam D. Klein, Deputy Attorney General, argued the
cause for amicus curiae Attorney General of New Jersey
(Gurbir S. Grewal, Attorney General, attorney; Adam D.
Klein, of counsel and on the brief).
Karen Thompson argued the cause for amicus curiae
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Jonathan Romberg argued the cause for amicus curiae
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CHIEF JUSTICE RABNER delivered the opinion of the Court.
In this appeal, defendant argues he was denied the right to a fair trial
because racial discrimination infected the jury selection process. The
Appellate Division reversed defendant’s conviction on that ground, and we
modify and affirm the court’s judgment. In doing so, we address for the first
time when a criminal history check can be run on a prospective juror.
The appeal centers on the selection process for F.G., a Black male from
Newark who was summoned for jury service. The prosecution questioned F.G.
2

extensively about people he knew who had been accused of crimes, or were
victims of crimes, and then asked the trial judge to remove him for cause. The
State argued that F.G.’s background, associations, and knowledge of the
criminal justice system were problematic, and also suggested that F.G. had
been evasive. The trial judge rejected the challenge and found F.G. “would
make a fair and impartial juror.”
Relying on the same reasons the trial judge did not accept, the State
chose to run a criminal history check on F.G. It did not investigate any other
prospective jurors in that way.
The prosecution promptly notified the trial judge and defense counsel of
what the background check revealed: F.G. had two prior arrests that did not
result in a conviction and an outstanding municipal court warrant for simple
assault. Nothing in the results disqualified F.G. from serving as a juror.
By the time court resumed the next day, however, the prosecution had
already taken steps to arrange for F.G.’s arrest. After further discussion in
court, he was removed from the jury panel and arrested. The outstanding
charges against him were dropped two months later.
Courts, not the parties, oversee the jury selection process. On occasion,
it may be appropriate to conduct a criminal history check to confirm whether a
prospective juror is eligible to serve and to ensure a fair trial. That decision ,
3

though, cannot be made unilaterally by the prosecution. Going forward, we
direct that any party seeking to run a criminal history check on a prospective
juror must present a reasonable, individualized, good-faith basis for the request
and obtain permission from the trial judge. We refer to a check of a
government database that is available to only one side. The results of the
check must be shared with both parties and the court, and the juror should be
given an opportunity to respond to any legitimate concerns raised.
That standard was not met here. Nor is there anything in the record that
justified the State’s decision to selectively focus on F.G. and investigate only
his criminal record. Based on all of the circumstances, we infer that F.G.’s
removal from the jury panel may have stemmed from implicit or unconscious
bias on the part of the State, which can violate a defendant’s right to a fair trial
in the same way that purposeful discrimination can.
We require defense counsel to make precise, timely objections during
jury selection. Here, counsel raised multiple serious concerns but should have
leveled a more precise objection. Nonetheless, we cannot ignore the evidence
of implicit bias that appears in the extensive record. Under the circumstances,
we find that defendant’s right to be tried by an impartial jury, selected free
from discrimination, was violated. We therefore reverse his conviction and
remand for a new trial.
4

This appeal highlights the critical role jury selection plays in the
administration of justice. It also underscores how important it is to ensure that
discrimination not be allowed to seep into the way we select juries. Potential
jurors can be removed for cause if it appears they cannot serve fairly and
impartially. The parties can also strike individual jurors, without giving a
reason, by exercising peremptory challenges. N.J.S.A. 2B:23-13(b).
New Jersey today allows for the highest number of peremptory
challenges in the nation -- more than double the national average -- based on a
statute enacted in the late 1800s. Yet, as the United States Supreme Court
acknowledged decades ago, peremptory challenges can invite discrimination.
See Batson v. Kentucky, 476 U.S. 79, 96, 98 (1986).
Although the law remains the same, our understanding of bias and
discrimination has evolved considerably since the nineteenth century. And
federal and state law have changed substantially in recent decades to try to
remove discrimination from the jury selection process. See Batson, 476 U.S.
79; State v. Gilmore, 103 N.J. 508 (1986).
It is time to examine the jury selection process -- with the help of
experts, interested stakeholders, the legal community, and members of the
public -- and consider additional steps needed to prevent discrimination in the
way we select juries. We therefore call for a Judicial Conference on Jury
5

Selection. The Conference will convene in the fall to assess this important
issue and recommend improvements to our system of justice.
I.
A.
Defendant Edwin Andujar was accused of killing his roommate in
August 2014 by stabbing him twelve times with a knife. At trial, a neighbor
from the apartment downstairs testified that she heard a noise, ran upstairs, and
saw defendant holding a bloody knife next to the victim. The victim was in a
wheelchair at the time. The neighbor heard the victim exclaim that defendant
had stabbed him and was killing him. She then ran downstairs and called 9-11. When a police officer arrived, defendant reportedly said, “I stabbed him, I
couldn’t take it anymore.”
Defendant testified that his roommate had told him he had to move out
of the apartment and then came at him with a knife. Defendant claimed he
took the knife during a struggle and then swiped at the victim and stabbed him
in an effort to get the victim off of him. Defendant said he never meant to hurt
the victim, who was a friend.
Five days later, after several surgeries, the victim died from his wounds.
In June 2017, a jury convicted defendant of first-degree murder and two
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weapons offenses. He was sentenced to forty-five years in prison with a
period of parole ineligibility of approximately thirty-eight years.
B.
According to the State, jury selection in this case lasted eight days; the
record contains only two days of transcripts. On May 31, 2017, F.G., a
prospective juror, was questioned at sidebar for about a half hour. More than
thirty pages of the transcript from that day relate to him. Throughout the
questioning, F.G. told the court he believed he could be a fair and impartial
juror.
F.G. volunteered that he had answers to multiple voir dire questions,
which the court carefully reviewed one by one. F.G. first relayed that he had
two cousins in law enforcement -- “a Newark cop and . . . an Irvington cop.”
He said that he did not discuss their work with them and that those
relationships would not interfere with his ability to serve on the jury.
F.G. next responded to this question: “Have you, any family member, or
close friend ever been accused of committing an offense other than a minor
motor vehicle offense?” He reported that he knew “[a] host of people” who
had been accused of crimes -- five or six close friends in all.
One had been accused of selling what F.G. referred to as “CDS” -- a
controlled dangerous substance -- five or six months before in Newark. F.G.
7

did not know the details of the case aside from the outcome: “[T]hey get
locked up after that it ain’t got nothing to do with it.” F.G. had gone to high
school with the person and believed he had been treated fairly. F.G. did not
know whether the individual was still in jail because F.G. had “moved away.”
A second friend had also been charged with selling drugs in Newark the
prior summer. F.G. assumed the result was the same as the first matter. He
explained he had no impression whether the second person had been treated
fairly, noting, “[h]onestly, I don’t have any problem as long as I stay out of it.”
F.G. believed the third person sold a “CDS” together with the second
individual and assumed both had been treated fairly. He did not know the
details of the cases and told the court, “I don’t get into their case. I don’t get
into their business.”
A fourth friend had been charged with gun possession about seven years
before in Newark. F.G. assumed he had been found guilty “[b]ecause he went
away for some years.” F.G. added, “I don’t know if he pleaded guilty. All I
know he got trigger locked and he went away.” 1 F.G. saw the person when he
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Since the 1990s, federal prosecutors and agencies have partnered with state
and local law enforcement to investigate and prosecute firearms offenses as
part of a gun violence reduction strategy. Among other names, the program
has been known as “Project Triggerlock” and “Operation Triggerlock.” See
U.S. Dep’t of Just., Summary of District Gun Violence Reduction Strategies,
***********.justice.gov/archive/opd/AppendixA.htm (last visited July 7,
2021).
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came home again but did not speak with him about the offense or how he
thought he had been treated. In response to a follow-up question, F.G. said, “I
know he had three gun charges. I know after the third one he went to the
feds.” When asked about his familiarity with the term “trigger lock,” F.G.
explained, “I’m familiar with it. I grew up in a neighborhood where it just
ain’t good. You learn a lot of things from the streets.”
F.G. did not recall “[a]nybody else charged.” He then told the court
about three crime victims he knew. He said that two cousins had been
murdered. One was stabbed to death in Newark about fifteen years earlier.
The person accused of the crime was acquitted at trial. F.G. said he was upset
by the verdict but did not have any resentment toward the criminal justice
system. He added that he stayed away and wanted no part of the matter.
Another cousin had been shot to death a year or two afterward in
Kentucky. The accused in that case went to trial and was convicted. Both
matters involved domestic disputes.
The third victim, a friend of F.G.’s, had been robbed at gunpoint in
Newark two years ago. No one was charged in the case. When asked what he
thought about that, F.G. responded, “[a] lot of my friends live that lifestyle, so
I think it just come with the territory.”
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The court then asked F.G. if “the fact that you know a lot of people who
are accused of crimes and lot of people who are victim[s] of crimes . . . would
make you a better juror than someone who hasn’t had that kind of experience
in their life.” F.G. responded, “No.” When asked if anything he had said so
far would have an impact on him as a juror and on the way he would view the
evidence, F.G. said, “the same as anybody else, background would affect
them.” In response to a question, he later clarified his answer:
What I was saying was, like, everybody in here,
jurors and everybody, got a background. And, you
know, this is different, that is why you getting judged
by what 14, 13, and everybody got different
perspectives about everything.
So, you know, what I’m saying, mine’s might be
a little different than the next person. The next person’s
might be little different according to where they grew
up and how they grew up.
F.G. also clarified his comment about the “lifestyle” his friends lived:
“A lot of my -- a lot of friends I grew up in neighborhood, they hustle, they
selling drugs; that is what I meant by the lifestyle.”
In response to the balance of the jury questionnaire, F.G. explained that
he worked for the Department of Public Works in East Orange. Previously, he
had been a security guard at high schools in Newark for about ten years and a
postal worker. F.G. added that he attended but did not finish college, and he
coached football in Newark in his spare time.
10

For the final question -- whether the criminal justice system was fair and
effective -- F.G. responded, “I believe so because you are judged by your
peers.”
C.
After the above exchange, the State challenged F.G. for cause and asked
that he be removed. The prosecutor offered the following justification:
He has an awful lot of background. He says that
he wants no parts of any of this, but he has a host, using
his own language, of friends and family that have been
accused of crimes, same as being victims.
But when asked to give a number, he just kind of
guessed at the number, Judge, he gave us a number that
would satisfy us, the State submits. And I just felt that
there is more people that he knows are accused and
even more that could be victims. I think on a case like
this he has had two cousins that were murdered, one
was involved in a stabbing and a domestic dispute. It
sort of mirrors the facts of this case. It is a risk to take
a chance on somebody that might have a, you know,
problem with his cousin getting murdered in a domestic
dispute when we have the same set of facts in this case
almost mirroring it.
You know, he has -- he uses all of the lingo about,
you know, the criminal justice system, talked about
people getting picked up, talked about people getting
trigger locked, talked about CDS, talks about the
lifestyle. I just think that given his background and his
extensive background in the criminal justice system
with friends and family and knowing what the
testimony in this case is going to be is problematic.
And I think the juror should be excused for cause based
on his answers to those questions.
11

A second prosecutor then added,
What I think is very concerning his close friends hustle,
engaged in criminal activity. That is how his friends
make a living. That draws into question whether he
respects the criminal justice system, whether he
respects what his role is here, and whether he is going
to uphold all of the principles that he was instructed by
your Honor.
Additionally, I don’t think that he was as
forthcoming about his knowledge of the system. I
know towards the end after probing by counsel and by
your Honor, he did admit he knew a term such as
“trigger locking” and the way things worked. But in
the beginning he seemed to just be not forthcoming, no,
I don’t really know, I know they are locked up, I don’t
hear anything. I don’t think he was being fully honest.
In response, defense counsel called “the State’s position . . . untenable in
the sense that it means that no black man in Newark would be able to sit on
this jury.” When challenged by the prosecution, defense counsel took back her
comment about race and continued,
The people that he is around, because of where he lives,
the socioeconomic status of those people, their
interactions with the criminal justice system, it is not a
hidden fact that living in certain areas you are going to
have more people who are accused of crimes, more
people who are victims of crime. I think he was very
patient with us and went through the people that he
could remember.
The fact that he said things like you get picked
up, uhmm, that is just a fact of his life. He was the one
who volunteered the word or the term “trigger locked.”
12

He explained that he knew that term. It is not that he is
part of this milieu if we will use that term.
And he also mentioned that, a lot of my friends
live that lifestyle. But he also, you know, when he was
explaining that, he says that he likes to stay out of it, he
doesn’t like to involve himself in that. So I think to
hold it against him that these things have happened
around him to happen to people that he knows is not a
position that I think your Honor should entertain,
because I think it would mean that a lot of people from
Newark would not be able to serve.
The trial court then rejected the State’s motion and explained,
I don’t think there has been any reason at all that this
juror should be excused for cause.
Everything he said and the way he said it leaves no
doubt in my mind that he’s not expressed or does not
have any bias towards the State nor the defense for
anything. What he said, how he said it. I think he
would make a fair and impartial juror. I don’t have any
reason to doubt it, so that application is denied.
D.
After the court’s ruling, the prosecution ran a criminal history check on
F.G. On the next day of jury selection, June 1, 2017, the court explained the
prosecutor “came to see me yesterday afternoon” and revealed that F.G. “had
been arrested before. He had warrants out for him. They were going to lock
him up.” The court noted the State provided incident reports and some
printouts as corroboration. The judge also stated that he had directed the
prosecutor “to tell [defense counsel] the same thing.”
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Defense counsel corrected the record and noted there was “one warrant
out of Newark Municipal Court.” Afterward, the State renewed its application
to remove F.G. for cause. When the court asked for the defense’s position,
counsel responded, “I don’t oppose[] the State’s application.”
Much of the discussion that immediately followed focused on how to
avoid having F.G.’s arrest taint the jury pool. The prosecution represented that
F.G. would not be arrested in the jury’s presence. The prosecutor revealed the
following as well: that she had disclosed the information to a sergeant to
“contact[] Newark fugitive”; and that she “made a call this morning to find out
if, in fact, he was apprehended to avoid him having to come here.” In other
words, before the discussion in court on June 1, the prosecution had taken
steps to have the prospective juror arrested on a municipal court warrant.
To avoid any taint, the court suggested it would bring all the jurors into
the courtroom and excuse F.G. Once he returned to the first floor of the
courthouse, law enforcement would take over.
The following exchange occurred during that discussion. Defense
counsel expressed concern about tainting the jury and added, “I think coming
to court for jury service no one expects they are going to be looked up to se e if
they have warrants.”
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The prosecutor replied, “just so the record is clear, the State is not in the
habit of doing what counsel just suggested where we are looking at a random
juror’s” criminal history. The prosecutor then reiterated concerns the State
had voiced the day before to explain why it ran a background check: F.G. ’s
“background and his acknowledgment that he hangs out with people that are in
a lifestyle and hustling drugs and getting arrested, the dozens of criminal
elements that he produced here at sidebar raised the concern for the State.”
The prosecutor again denied that racial bias played a role in the State’s
application to remove F.G. for cause. After the request had been denied the
day before, the prosecutor stated, “[w]e did do a look up on him. He turned up
to have an open warrant . . . plus additional arrests in the past, both for
domestic violence where it seems he has an alleged habit of beating up
women.”2
Defense counsel then placed on the record a
concern that the State doesn’t typically check people
out, but in this case, they did single someone out to
check for warrants. I think that is a concern, and I don’t
know what the remedy is for that. But it is troubling
that this person, this potential juror was singled out.
After a short recess, during which defense counsel consulted her office,
she asked the court to award defendant one additional peremptory challenge.

2

The record on appeal contains no support for this statement.
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Counsel argued the State had an unfair advantage in that it could access
databases to run a criminal history check, but defendant could not. According
to defendant, “[t]he State clearly would have used a peremptory strike for this
potential juror” for the reasons they expressed at sidebar; instead, they “used
their resources” and did not have to “use a peremptory strike.” An additional
peremptory challenge, counsel argued, would partly “fix that imbalance.” It
would not, however, “address the concern that the State is record checking
people that they don’t like.” In response to a question from the court, defense
counsel confirmed that the only remedy she sought was an additional
peremptory challenge.
The prosecution opposed the request, and the court reserved decision on
the issue. The judge then brought the jury panel into the courtroom and
excused F.G., as planned.
The court later heard additional argument from the parties. Defense
counsel again noted the unfairness of allowing one side to conduct background
checks when the other could not, and added that the State “selectively
target[ed] one potential juror and look[ed] up information about that potential
juror. They didn’t have to do that. They chose to do that. They targeted that
juror. I think it implicates due process concerns. It implicates constitutional
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concerns regarding that person’s rights to sit on a jury.” Counsel submitted
that F.G. had no criminal convictions and could sit on a jury.
In addition, counsel argued that there was no evidence that F.G. knew
about the prior charges, so it did not appear that he was dishonest by not
revealing them to the court. To the contrary, counsel argued, F.G. continued to
show up for jury duty, which suggested he did not know about the outstanding
bench warrant.
The State argued that F.G. had an open warrant for his arrest, had been
processed, and was no longer available to serve as a juror. The State also
observed that defense counsel had consented to the renewed challenge for
cause.
Defense counsel disagreed. “I believe I deferred to the court with the
understanding that he was going to be arrested. . . . I did put my opposition to
the fact that he was going to be arrested. I still don’t think that that is the
correct way to have dealt with this.” The court then reviewed counsel’s earlier
response and noted she had not objected.
Later the same day, the court denied defendant’s application for an
additional peremptory challenge. The court again observed “that defense
[counsel] did not object to [F.G.] being excused for cause.” Nor did defendant
present “any controlling authority” that “dictate[d] the defense should receive
17

an extra challenge.” At the end of the process, the State had one peremptory
challenge left and defendant had two. As noted earlier, after the jury
considered the evidence, it convicted defendant.
E.
Defendant appealed. The Appellate Division reversed his conviction and
remanded the matter for a new trial. State v. Andujar, 462 N.J. Super. 537,
563 (App. Div. 2020).
The court initially confirmed that defendant had properly preserved a
challenge to the composition of the jury. Id. at 549-51. The Appellate
Division did “not reach the question whether a criminal record check is
authorized during jury voir dire” but recommended that a more complete
record be made in such an instance. Id. at 555. The court added that “the
State should not have undertaken . . . measures that . . . render[ed] a seated
juror unavailable without leave of court.” Ibid.
The Appellate Division noted that an analysis should have been done
under the Batson/Gilmore framework, which we discuss later, and that
defendant could have presented a prima facie case of discrimination relating to
the State’s treatment of F.G. -- a member of a protected group who alone “was
subjected to a record check.” Id. at 561-62.
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Based on the record, the Appellate Division could not “determine with
certainty whether the prosecutor applied her reasons” for challenging F.G.
“evenhandedly to all prospective jurors.” Id. at 562. Nonetheless, “relief
[was] available to rectify the matter,” and the Appellate Division found the
trial court “could have refused to grant a dismissal for cause even in the face
of the juror’s potential arrest . . . on a municipal warrant.” Id. at 563.
Because the trial “court made no findings of fact concerning the
prosecution’s selective use of a criminal record check and granted no relief to
the defense,” the Appellate Division reversed defendant’s conviction and
remanded the case for a new trial. Ibid.
We granted the State’s petition for certification. 244 N.J. 170 (2020).
We also granted leave to the Attorney General, the American Civil Liberties
Union of New Jersey (ACLU), the Association of Criminal Defense Lawyers
of New Jersey (ACDL), and the Seton Hall University School of Law Center
for Social Justice (CSJ) to participate as friends of the Court.
II.
The State contends that prosecutors may conduct criminal history checks
of prospective jurors based on N.J.A.C. 13:59-2.1(a). The State also asserts
that it moved to strike F.G. for cause based on race-neutral reasons, including
information learned during the background check it ran. Defendant cannot
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establish a prima facie case of discrimination under the circumstances,
according to the State. And if he could, the State maintains, it is essential to
hold a hearing pursuant to Batson/Gilmore. The State therefore submits that
defendant’s conviction should be reinstated or, in the alternative, that the
matter should be remanded to the trial court for a hearing.
The Attorney General focuses in particular on criminal history checks.
The Attorney General maintains that prosecutors should be able to access a
juror’s criminal history if they reasonably believe it may cast doubt on the
person’s ability to serve impartially; if challenged, “prosecutors . . . must be
able to articulate a legitimate, good-faith belief why” the record check was
appropriate. The Attorney General also proposes that best practices be
adopted for the rare occasions when records checks are conducted.
Defendant counters that prosecutors do not, and should not, have the
authority to perform independent criminal background checks on jurors. Such
investigations, defendant asserts, will discourage jury service and likely have a
disproportionate effect on Black Americans. Defendant argues that the State’s
actions amounted to a colorable claim of discrimination for which the only
viable remedy at this time is the reversal of his conviction. Defendant also
submits that the Batson/Gilmore framework should be modified to include an

20

“objective observer” standard in order to address the test’s shortcomings. See
State v. Jefferson, 429 P.3d 467, 480 (Wash. 2018).
The ACLU contends that the State’s selective use of a criminal
background check denied defendant his constitutional right to equal protection
of the law and to a trial by a jury comprised of a fair cross-section of the
community. The organization also asks the Court to impose new rules to
protect jurors from unwarranted criminal history checks.
The ACDL maintains that this case shows how prosecutors can evade
review under Batson/Gilmore and why reforms are needed to the jury selection
process. The group points to potential changes to combat implicit bias and
urges the Court to exercise its supervisory powers to prevent the State from
conducting background checks on jurors.
The CSJ contends that discriminatory background checks on prospective
jurors violate the State Constitution; that the State violated Gilmore because
the case’s underlying principles extend to background checks; that implicit
bias is a form of racially disparate treatment; and that the Court should adopt
new rules to protect against bias in jury selection.
III.
Because of the manner in which jury selection unfolded in this case,
defendant and amici contend that F.G.’s removal inappropriately evaded
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review under Batson and Gilmore. Those cases involve peremptory
challenges.
Prospective jurors who are otherwise qualified to serve are typically
excused in two ways. The court can excuse jurors “for cause” when it appears
that they would not be fair and impartial, that their beliefs would substantially
interfere with their duties, or that they would not follow the court’s instruction
or their oath. State v. Simon, 161 N.J. 416, 465 (1999); State v. DiFrisco, 137
N.J. 434, 460 (1994). Either party can challenge a juror for cause; the trial
court can also act on its own. Both parties can also exercise peremptory
challenges and remove a juror without stating a reason under N.J.S.A. 2B:23 13(b).
To provide relevant context, we start with an overview of the case law
and principles relating to jury service and the selection process.
A.
Among the most important responsibilities we have as citizens is the
obligation to serve on a jury. Jury service provides a “substantial opportunity
. . . to participate in the democratic process.” Flowers v. Mississippi, 588 U.S.
___, 139 S. Ct. 2228, 2238 (2019). It also “guards the rights of the parties”
and fosters respect for the law. Powers v. Ohio, 499 U.S. 400, 407 (1991).
Bringing together a diverse group of jurors with different life experiences and
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insights not only preserves “the right to trial by a jury drawn from a
representative cross-section of the community” but also helps achieve
impartiality. Gilmore, 103 N.J. at 524-25.
Both the Federal and State Constitutions bar discrimination based on
race in the jury selection process. The challenge is how to implement that
mandate effectively.
1.
Under the Equal Protection Clause, no citizen can “be excluded from
jury service on account of . . . race.” Powers, 499 U.S. at 407; see Batson, 476
U.S. at 84; U.S. Const. amend. XIV, § 1. The Clause “forbids” prosecutors
from challenging potential jurors based solely on their race. Batson, 476 U.S.
at 89. Although jurors do “not have a right to sit on any particular . . . jury,”
they do “possess the right not to be excluded from one on account of race.”
Powers, 499 U.S. at 409. And a defendant is denied “equal protection of the
laws when . . . [placed] on trial before a jury from which members of his race
have been purposefully excluded” on the basis of race. Batson, 476 U.S. at 85
(citing Strauder v. West Virginia, 100 U.S. 303 (1880)).
Those principles have evolved over time. Strauder set forth basic
concepts against discrimination more than a century ago when the Supreme
Court struck down a state law that allowed only “white male persons” to serve
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on juries. 100 U.S. at 305, 310. Yet discrimination in jury selection continued
long after in a “more covert” way -- “often accomplished through peremptory
challenges in individual courtrooms rather than by blanket operation of law .”
Flowers, 588 U.S. at ___, 139 S. Ct. at 2240.
In Swain v. Alabama, decided eighty-five years after Strauder, the
Supreme Court observed that “purposeful discrimination [could] not be
assumed” and imposed a high burden on defendants to establish a
constitutional violation. 380 U.S. 202, 205 (1965). The Court, in particular,
“held that a defendant could not object to the State’s use of peremptory strikes
in an individual case,” Flowers, 588 U.S. at ___, 139 S. Ct. at 2240, and that
prosecutors were not required to explain their reasons for challenging jurors in
a given case, Swain, 380 U.S. at 222.
Two decades later, the Court’s decision in Batson overruled parts of
Swain. Batson, 476 U.S. at 92-93; see also Flowers, 588 U.S. at ___, 139 S.
Ct. at 2240. Batson recognized that “prosecutors’ peremptory challenges
[were then] largely immune from constitutional scrutiny” because “the
teaching of Swain” had led trial courts to place “a crippling burden of proof”
on defendants. 476 U.S. 92-93. The Court went on to outline an analytical
framework to examine whether allegedly discriminatory peremptory
challenges violated the Equal Protection Clause.
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Under Batson, defendants must first establish “a prima facie case of
purposeful discrimination by showing that the totality of the relevant facts
gives rise to an inference of discriminatory purpose.” Id. at 93-94. The
burden then “shifts to the State to come forward with a neutral explanation
for” the peremptory challenge. Id. at 97. Next, the trial judge decides whether
“the defendant has established purposeful discrimination.” Id. at 98. In doing
so, the court “must determine whether the prosecutor’s stated reasons were the
actual reasons or instead were a pretext for discrimination.” Flowers, 588 U.S.
at ___, 139 S. Ct. at 2241.
The Supreme Court reaffirmed the above standard in Powers and
Flowers. Powers explained that it is not necessary for the defendant and the
excluded juror to be of the same race in order to assert a Batson challenge, 499
U.S. at 406, and that a defendant has standing to raise equal protection claims
on behalf of jurors who are excluded because of their race, id. at 415.
Flowers noted, among other things, “that disparate questioning can be
probative of discriminatory intent.” 588 U.S. at ___, 139 S. Ct. at 2247. As
the Court observed,
[d]isparate questioning and investigation of prospective
jurors on the basis of race can arm a prosecutor with
seemingly race-neutral reasons to strike the prospective
jurors of a particular race. In other words, by asking a
lot of questions of the black prospective jurors or
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conducting additional inquiry into their backgrounds, a
prosecutor can try to find some pretextual reason -- any
reason -- that the prosecutor can later articulate to
justify what is in reality a racially motivated strike.
[Id. at 2247-48 (citation omitted).]
The Court added that “disparate questioning or investigation alone does not
constitute a Batson violation,” but it can, “along with other evidence, inform
the trial court’s evaluation of whether discrimination occurred.” Id. at 2248.
Flowers also underscored certain basic principles. The Supreme Court
observed that “even a single instance of race discrimination against a
prospective juror is impermissible” under the Equal Protection Clause. Id. at
2242. And the Court reaffirmed that “[e]qual justice under law requires a
criminal trial free of racial discrimination in the jury selection process .” Ibid.
2.
The New Jersey Constitution likewise guarantees defendants a “trial by
an impartial jury without discrimination on the basis of religious principles,
race, color, ancestry, national origin, or sex.” Gilmore, 103 N.J. at 524. That
guarantee is rooted in Article I, Paragraphs 5, 9, and 10 of the State
Constitution, which provide as follows: “No person shall be denied the
enjoyment of any civil . . . right, nor be discriminated against in the exercise of
any civil . . . right, . . . because of religious principles, race, color, ancestry or
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national origin,” N.J. Const. art. I, ¶ 5; “The right of trial by jury shall remain
inviolate,” N.J. Const. art. I, ¶ 9; and “In all criminal prosecutions the accused
shall have the right to a speedy and public trial by an impartial jury,” N.J.
Const. art. I, ¶ 10; Gilmore, 103 N.J. at 524.
Those guarantees together provide defendants “the right to trial by a jury
drawn from a representative cross-section of the community.” Gilmore, 103
N.J. at 524. That principle is meant to promote impartiality, by having jurors
with “diverse beliefs and values” interact, and to enhance public respect for the
court process. Id. at 525 (quoting People v. Wheeler, 583 P.2d 748, 761 (Cal.
1978)).
Two months after Batson was decided, this Court in Gilmore outlined a
similar analytical framework to assess potentially discriminatory peremptory
challenges. The Court anchored its decision to the State Constitution, which it
noted provides greater protection for individual rights than the Federal
Constitution. Id. at 522-23.
With certain refinements, the Court later summarized the three-step
process in State v. Osorio:
Step one requires that, as a threshold matter, the party
contesting the exercise of a peremptory challenge must
make a prima facie showing that the peremptory
challenge was exercised on the basis of race or
ethnicity. That burden is slight, as the challenger need
only tender sufficient proofs to raise an inference of
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discrimination. If that burden is met, step two is
triggered, and the burden then shifts to the party
exercising the peremptory challenge to prove a race- or
ethnicity-neutral basis supporting the peremptory
challenge. In gauging whether the party exercising the
peremptory challenge has acted constitutionally, the
trial court must ascertain whether that party has
presented a reasoned, neutral basis for the challenge or
if the explanations tendered are pretext. Once that
analysis is completed, the third step is triggered,
requiring that the trial court weigh the proofs adduced
in step one against those presented in step two and
determine whether, by a preponderance of the evidence,
the party contesting the exercise of a peremptory
challenge has proven that the contested peremptory
challenge was exercised on unconstitutionally
impermissible grounds of presumed group bias.
[199 N.J. 486, 492-93 (2009).]
The updated standard modified Gilmore’s first step. Rather than presume the
constitutionality of a peremptory challenge and require a defendant to show
there was “a substantial likelihood” the challenge was based on group bias, see
Gilmore, 103 N.J. at 535-36, Osorio made clear that challengers need only
present “sufficient proofs to raise an inference of discrimination,” 199 N.J. at
492. Osorio imported that change from Johnson v. California, 545 U.S. 162,
170-72 (2005) (“[A] defendant satisfies the requirements of Batson’s first step
by producing evidence sufficient to permit the trial judge to draw an inference
that discrimination has occurred.”). The revised standard is “far less
exacting.” Osorio, 199 N.J. at 502.
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Gilmore identified a number of factors courts can consider to assess
whether a defendant has made a prima facie showing:
(1) [whether] the prosecutor struck most or all of the
members of the identified group from the venire; (2)
[whether] the prosecutor used a disproportionate
number of his or her peremptories against the group; (3)
[whether] the prosecutor failed to ask or propose
questions to the challenged jurors; (4) [whether] other
than their race, the challenged jurors are as
heterogenous as the community as a whole; and (5)
[whether] the challenged jurors, unlike the victims, are
the same race as defendant.
[See Osorio, 199 N.J. at 503-04 (quoting State v.
Watkins, 114 N.J. 259, 266 (1989)).]
The factors, of course, apply to challenges by either side. See Georgia v.
McCollum, 505 U.S. 42, 59 (1992); State v. Andrews, 216 N.J. 271, 273
(2013). No party in a criminal or civil case can use peremptory challenges to
remove a juror on the basis of race or gender. Edmonson v. Leesville Concrete
Co., 500 U.S. 614, 616 (1991); J.E.B. v. Ala. ex rel. T.B., 511 U.S. 127, 13031 (1994); Andrews, 216 N.J. at 273.
To carry its burden on step two, a party “must articulate clear and
reasonably specific explanations of its legitimate reasons for exercising each
of the peremptory challenges.” Osorio, 199 N.J. at 504 (quoting Gilmore, 103
N.J. at 537). Trial judges must be mindful that unexplained “hunches” and
“gut reactions” “may be colloquial euphemisms for the very prejudice that
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constitutes impermissible presumed group bias or invidious discrimination.”
Gilmore, 103 N.J. at 539.
For the final step, the trial court must balance “whether the proffered
explanations are ‘genuine and reasonable grounds’” to remove biased jurors or
simply “sham excuses.” Osorio, 199 N.J. at 504-05 (quoting Gilmore, 103
N.J. at 537-38).3
Trial judges can select from a number of remedies to respond to
“impermissible uses of peremptory challenges,” such as
dismissing the empaneled jury member(s) and the
venire and beginning jury selection anew; reseating the
wrongfully excused juror(s); reseating the wrongfully
excused juror(s) and ordering forfeiture by the
offending party of his or her improperly exercised
peremptory challenge(s); permitting trial courts to
require challenges to prospective jurors outside the
presence of the jury; granting additional peremptory
challenges to the aggrieved party, particularly when
wrongfully dismissed jurors are no longer available; or
a combination of these remedies as the individual case
requires.
[Andrews, 216 N.J. at 293.]

3

Defendant asks the Court to replace the subjective inquiry in Batson’s final
step with a “objective observer” test. See Jefferson, 429 P.3d at 470 (holding
the trial court must ask, for Batson’s third step, “whether an objective observer
could view race or ethnicity as a factor in the use of the peremptory strike”).
We refer that question to the Judicial Conference on Jury Selection discussed
in Section VII.
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The remedy chosen “must assure a fair trial to all and eliminat[e] . . . the taint
of discrimination.” Ibid.
B.
Batson and Gilmore address purposeful racial discrimination in jury
selection. 476 U.S. at 93-94; 103 N.J. at 537. Yet parties may not be aware of
their own biases.
Although individuals may not be willing to admit they harbor racial bias,
“[e]xplicit . . . bias is consciously held.” State v. Berhe, 444 P.3d 1172, 1181
(Wash. 2019). Implicit or unconscious bias is different. “Implicit bias refers
to . . . attitudes or stereotypes that affect our understanding, actions, and
decisions in an unconscious manner.” Cheryl Staats et al., Kirwan Inst. for the
Study of Race and Ethnicity, Implicit Bias app. at 62 (2015), http://
kirwaninstitute.osu.edu/wp-content/uploads/2015/05/2015-kirwan-implicitbias.pdf. Such biases “encompass both favorable and unfavorable
assessments, [and] are activated involuntarily and without an individual’s
awareness or intentional control.” Ibid. In other words, a lawyer or selfrepresented party might remove a juror based on an unconscious racial
stereotype yet think their intentions are proper.
Justice Marshall highlighted this concern in a concurring opinion in
Batson: “A prosecutor’s own conscious or unconscious racism may lead him
31

easily to the conclusion that a prospective black juror is ‘sullen,’ or ‘distant,’ a
characterization that would not have come to his mind if a white juror had
acted identically.” 476 U.S. at 106 (Marshall, J., concurring). In this appeal,
counsel likewise cite articles about the danger of implicit bias in jury selection.
It is important for the New Jersey Judiciary to focus with care on issues
related to implicit bias. They include an array of legal questions worthy of
attention, and we outline a process to address them in Section VII. For now,
we simply recognize that implicit bias is no less real and no less problematic
than intentional bias. The effects of both can be the same: a jury selection
process that is tainted by discrimination.
From the standpoint of the State Constitution, it makes little sense to
condemn one form of racial discrimination yet permit another. What matters is
that juries selected to hear and decide cases are chosen free from racial bias -whether deliberate or unintentional. Gilmore’s reasoning, therefore, logically
extends to efforts to remove jurors on account of race either when a party acts
purposely or as a result of implicit bias. In both instances, a peremptory
challenge can violate the State Constitution, depending on the circumstances.
As in Gilmore, our conclusion rests on the State Constitution, which in
some settings affords greater protection for individual rights than the Federal
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Constitution. 103 N.J. at 522-23; cf. Jefferson, 429 P.3d at 470; see also State
v. Saintcalle, 309 P.3d 326, 335-37 (Wash. 2013).
C.
The courts, not the parties, oversee jury selection. See Pellicer v. Saint
Barnabas Hosp., 200 N.J. 22, 40 (2009) (“The chief responsibility for
conducting jury selection rests with the trial judge.” (quoting State v. Wagner,
180 N.J. Super. 564, 567 (App. Div. 1981))).
Various statutes address the court’s administration of the jury selection
process. See, e.g., N.J.S.A. 2B:20-3 to -9, -11, -13, -15 (noting the
Assignment Judge’s role relating to questionnaires, selection, certification,
summoning, excuses, and discharge of jurors); N.J.S.A. 2B:23-2, -3, -10, -14
(setting forth the court’s role relating to the selection, empanelment,
examination, and challenging of petit jurors); see also In re Supervision &
Assignment of Petit Jury Panels, 60 N.J. 554, 559-62 (1972). In addition, Rule
1:8-3(a) directs judges to question prospective jurors. In the court’s discretion,
the parties may supplement the court’s questions. R. 1:8-3(a).
Of particular note here, “the job of enforcing Batson rests first and
foremost with trial judges.” Flowers, 588 U.S. at ___, 139 S. Ct. at 2243.
They have “the primary responsibility to . . . prevent racial discrimination from
seeping into the jury section process.” Ibid.
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IV.
The practice of running background checks on prospective jurors raises a
question of first impression for the Court.
A.
All parties have an interest in seating “as impartial a jury as possible.”
State v. McCombs, 81 N.J. 373, 375 (1979). Collectively, the court and
counsel must strive to ensure the selection of jurors who are unbiased and will
search for the truth.
The process of voir dire -- of questioning prospective jurors -- is
intended to identify and exclude people who cannot be impartial. To that end,
trial judges pose a mix of pointed and open-ended questions to elicit relevant
information from prospective jurors. Administrative Directive #4-07: Jury
Selection -- Model Voir Dire Questions -- Revised Procedures and Questions
(May 16, 2007).
The process must also be respectful of jurors who do not expect that by
appearing for jury duty, they will be subject to a criminal history check. See
State v. Bessenecker, 404 N.W.2d 134, 138 (Iowa 1987). If that were the case,
many qualified jurors would be less willing to serve, and some might not
appear altogether.
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Today, the State alone has the ability to unilaterally conduct criminal
history checks on prospective jurors. Although defendants may search for
public information that is available online, they cannot access official
databases with the most accurate data. Under the current system, therefore,
both sides do not operate under the same set of rules.
The State represents that it is extremely rare for it to conduct
background checks on prospective jurors. It relies on regulations promulgated
by the Department of Law and Public Safety as the source of its authority. The
regulations restrict “[a]ccess to criminal history record information for
criminal justice purposes . . . to criminal justice agencies.” N.J.A.C. 13:592.4(a) (emphasis added). Criminal justice agencies may obtain that
information “for purposes of the administration of criminal justice.” Id. at 2.1(a) (emphasis added). The highlighted terms encompass “[t]he detection,
apprehension, detention, . . . prosecution, [or] adjudication . . . of accused
persons or criminal offenders.” Id. at -1.1. Because jury selection is a part of
the adjudicative process, the State contends, it has the power to run criminal
history checks on prospective jurors.
There is very little case law on the subject. We therefore do not question
the State’s good-faith belief that it had the authority to run the background
check it conducted in this case. But administrative regulations generally may
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not govern the intricacies of jury selection any more than they could control
other aspects of a trial.
The State Constitution authorizes the Legislature to pass general, but not
special, laws relating to “[s]electing, drawing, summoning or empaneling
grand or petit jurors.” N.J. Const. art. IV, § 7, ¶ 9(4).4 At the same time, the
Constitution directs that “[t]he Supreme Court shall make rules governing the
administration of all courts in the State and, subject to the law, the practice and
procedure in all such courts.” N.J. Const. art. VI, § 2, ¶ 3; see also Winberry
v. Salisbury, 5 N.J. 240, 243-48, 255 (1950) (noting that the area of practice
and procedure is exclusively within the Court’s rulemaking power); In re
Supervision of Petit Jury Panels, 60 N.J. at 559-62 (discussing various statutes
but noting that “the Constitution reposes in the Supreme Court the
responsibility to see that all aspects of jury procedure -- so uniquely vital to
our system of judicial administration -- are preserved, maintained and
developed to play their essential part in meting out justice”).
The above regulations are therefore not determinative of how and when
background checks can be done of prospective jurors.

4

N.J.S.A. 53:1-20.6(a), which enables the Superintendent of the State Police
to adopt rules and regulations relating to the “dissemination . . . of criminal
history record background information” is not a source of authority for the
process of selecting jurors.
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B.
New Jersey case law on the issue is sparse. One reported Law Division
decision rejected the State’s request for a list of dates of birth for members of
the jury pool. In re State ex rel. Essex Cnty. Prosecutor’s Off., 427 N.J. Super.
1, 26 (Law Div. 2012). The State intended to use the information to run
criminal background checks on prospective jurors. Id. at 4.
The court noted that individuals summoned for jury service have
reasonable privacy concerns, id. at 19, and that providing information only to
the prosecution raised due process issues, id. at 24-25. The court also
observed that granting the State full “discretion to decide which jurors to
research and for what reasons” raised concerns addressed in Batson and
Gilmore. Id. at 25. In the end, the court held that “[t]he neutrality of the
Judiciary, fundamental notions of fairness, due process protections afforded to
criminal defendants, and the potential for abuse in the uneven sharing of
information” counseled against giving “private juror information to the State.”
Id. at 25-26.
Other jurisdictions have considered background checks on prospective
jurors. The Iowa Supreme Court held that prosecutors may run a criminal
history check only if they first obtain a court order. Bessenecker, 404 N.W.2d
at 138 (interpreting a state statute). To justify the request, prosecutors must
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show “there is a reasonable basis for believing that the rap sheet may contain
information that is pertinent to the individual’s selection as a juror and that is
unlikely to be disclosed through voir dire or through juror questionnaires.”
Ibid.
To avoid possible abuses, the Supreme Judicial Court of Massachusetts
has held that prosecutors must obtain court approval to perform criminal
record checks on jurors after a jury is sworn. Commonwealth v. Hampton, 928
N.E.2d 917, 930-31 (Mass. 2010). If a check is run during jury selection,
prosecutors must immediately share the information with defense counsel.
Commonwealth v. Cousins, 873 N.E.2d 742, 750 (Mass. 2007).
Other jurisdictions also require prosecutors who access criminal history
records to disclose that information to defense counsel. See State v. Goodale,
740 A.2d 1026, 1030-31 (N.H. 1999); Losavio v. Mayber, 496 P.2d 1032,
1034-35 (Colo. 1972) (en banc); Tagala v. State, 812 P.2d 604, 612-13 (Alaska
Ct. App. 1991); see also State v. Second Jud. Dist. Ct., 431 P.3d 47, 50-52
(Nev. 2018) (requiring disclosure of criminal history information from a
government database that is unavailable to the defense upon a defense motion);
Bessenecker, 404 N.W.2d at 139 (requiring disclosure to defendant “unless
good cause is shown to the contrary”); cf. People v. Murtishaw, 631 P.2d 446,
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465 (Cal. 1981) (holding trial judges “have discretionary authority to permit
defense access to jury records and reports”).
Yet other courts impose no such limits on the prosecution. See Coleman
v. State, 804 S.E.2d 24, 30 (Ga. 2017); Charbonneau v. State, 904 A.2d 295,
319 (Del. 2006); State v. Smith, 532 S.E.2d 773, 779-80 (N.C. 2000); People
v. Franklin, 552 N.E.2d 743, 750-51 (Ill. 1990); State v. Jackson, 450 So. 2d
621, 628 (La. 1984); Salmon v. Commonwealth, 529 S.E.2d 815, 819 (Va. Ct.
App. 2000); State v. Hernandez, 393 N.W.2d 28, 29-30 (Minn. Ct. App. 1986).
C.
In providing guidance on this topic, we attempt to accommodate
multiple interests: the overriding importance of selecting fair juries that are
comprised of qualified, impartial individuals; the need for an evenhanded
approach that applies to all parties; the need to guard against background
checks prompted by actual or implicit bias; and the importance of having a
process that respects the privacy of jurors and does not discourage them from
serving. With those aims in mind, we rely on the Court’s supervisory power to
outline the following framework for conducting criminal background checks of
jurors. See N.J. Const. art. VI, § 2, ¶ 3; In re Supervision of Petit Jury Panels,
60 N.J. at 561-62.
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Going forward from today, any party seeking to run a criminal history
check on a prospective juror must first get permission from the trial court. For
requests made before the jury has been empaneled, the prosecution or defense
should present a reasonable, individualized, good-faith basis to believe that a
record check might reveal pertinent information unlikely to be uncovered
through the ordinary voir dire process. See Bessenecker, 404 N.W.2d at 138.
The Attorney General agrees that mere hunches are not sufficient to justify a
criminal record check.
Opposing counsel must be notified of the request. If counsel objects, the
court should give both sides an opportunity to be heard. As a general rule, we
do not envision a full-blown Batson/Gilmore hearing at this phase of the
proceedings. Trial judges have discretion to limit or expand the scope of an
argument based on the circumstances presented and the interests set forth
above.
Certain requests can be dispensed with quickly. The Attorney General
appropriately conceded that prosecutors should not seek to check “jurors’
criminal histories just because they deny having been arrested, charged with a
crime, or convicted of a crime.” Nor would there be a reasonable basis to
conduct a background check simply because a prospective juror had prior
contact with law enforcement officers; expressed distrust of law enforcement;
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has a close relationship with individuals who have been accused of or were
victims of crime; lives in a high-crime neighborhood; has a child outside of
marriage; receives public benefits; or is not a native English speaker. See
Wash. Gen. R. 37(h). We adopt those presumptively invalid reasons in large
part from a rule the Washington Supreme Court enacted in the context of
peremptory challenges. See ibid.
As a practical matter, the Judiciary does not have the ability to conduct
background checks on its own. If the court grants a party’s request, the
prosecution will ask the appropriate law enforcement official to run a criminal
history check. To ensure a level playing field, the results are to be shared with
all parties and the court.
If the results raise legitimate concerns about a person’s ability to serve,
the trial judge should question the prospective juror. See Andujar, 462 N.J.
Super. at 555. Some individuals may simply not qualify for jury service under
the law.5 In other cases, the outcome may be far from clear. Jurors, therefore,

5

N.J.S.A. 2B:20-1 lists the statutory requirements for jury service. To be
eligible, a person must (1) be 18 years of age or older, (2) be able to read and
understand English, (3) be a citizen of the United States, (4) be a resident of
the county in which the individual was summoned, (5) not have been convicted
of any indictable offense, and (6) not have any mental or physical disability
that would prevent the person from serving. A prior arrest or outstanding
warrant does not automatically bar an individual from serving on a jury.
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should generally be afforded an opportunity to explain and provide context for
the results of a background check.
Judges are to question prospective jurors on the record and may invite
counsel to supplement the inquiry, consistent with Rule 1:8-3(a). Afterward,
either party can seek to remove the juror for cause or use a peremptory
challenge. At that point, a party may raise a Batson/Gilmore challenge.
In very rare cases, a party may ask the court for leave to perform a
criminal record check on a juror after a jury is empaneled. To avoid any
possible efforts to manipulate the make-up of a sitting jury, requests for
background checks of empaneled jurors should be granted only when
compelling circumstances exist. See Hampton, 928 N.E.2d at 930-31. If, for
example, a party learned during trial that a sitting juror had been convicted of
an indictable offense, the situation would present a compelling circumstance.
V.
Under the circumstances here, we find that defendant was denied his
right under the State Constitution to a fair and impartial jury selected free from
discrimination. The record reveals that implicit or unconscious racial bias
infected the jury selection process in violation of defendant’s fundamental
rights.
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Earlier in the opinion, we recounted the voir dire process for F.G. at
length and set out different concerns the State and defense counsel voiced.
Among other reasons, it appears from the record that the State did not want
F.G. seated as a juror because of his relationships with multiple individuals
who had committed crimes or were victims of crime. F.G., a Black male from
Newark, admitted he grew up in a neighborhood where many residents sold
drugs, including a number of his friends. He said he knew them and was
familiar with their lifestyle but explained he did not follow their path. He also
explained that he was familiar with certain language used in the criminal
justice system, like “CDS” and “trigger lock,” from the “neighborhood.”
None of that disqualified F.G. from serving on a jury. Growing up in
high-crime area is not a basis to be removed from a jury panel. Having friends
who broke the law is not either. Just the same, understanding actual terms that
relate to drug and firearms offenses is not a reason to be kept off a jury.
F.G., an employee at the Department of Public Works who coached
football in his spare time, made clear that he believed the criminal justice
system was fair and effective “because you are judged by your peers.” Yet the
prosecution suggested his background and associations “dr[ew] into question
whether he respect[ed] the criminal justice system” and the rule of law. Taken
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as a whole, the State’s arguments during the voir dire process to remove F.G.
reflected implicit or unconscious bias about race.
As the Appellate Division aptly noted, “[t]he prosecutor presented no
characteristic personal to F.G. that caused concern, but instead argued
essentially that because he grew up and lived in a neighborhood where he was
exposed to criminal behavior, he must have done something wrong himself or
must lack respect for the criminal justice system.” Andujar, 462 N.J. Super. at
562. That argument, the court observed, was not new, and historically
stemmed from impermissible stereotypes about racial groups -- particularly
Black Americans. Ibid.
The prosecution also speculated that, based on F.G.’s answers, it “felt”
as though he knew more people who had been accused or were victims of
crimes and had not been forthcoming about them. Defense counsel, in
response, pointed out the obvious: that living in a high-crime area exposes a
person to certain facts of life. Counsel noted that “to hold it against him that
. . . things have happened around him to people that he knows . . . would mean
that a lot of people from Newark would not be able to serve.”
The trial court properly denied the State’s challenge that F.G. be
removed for cause. Ordinarily, the next step would have been for the State to
exercise a peremptory challenge that defendant could have challenged under
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Batson and Gilmore. Instead, the State ran a criminal history check on F.G. In
doing so, it relied on reasons the trial court had rejected. To be clear, the State
would not have been able to run a criminal history check under the standard
outlined above. It has yet to offer a reasonable, individualized basis for
conducting a record check of F.G. As a result, to the extent the State relies on
the results of the check to justify F.G.’s removal, its argument lacks force.
The series of events raises another serious concern as well. According
to the record, the State did not randomly search prospective jurors for their
criminal history. It focused on a single juror, F.G. As the Supreme Court has
explained, disparate investigations of minority jurors may turn up “seemingly
race-neutral reasons to strike the prospective jurors of a particular race.”
Flowers, 588 U.S. at ___, 139 S. Ct. at 2248. Disparate investigations may
also indicate that discrimination has occurred during jury selection. See ibid.
F.G.’s record check uncovered two prior arrests and an outstanding
warrant from Newark Municipal Court issued in 2015. F.G. had no prior
convictions, and the open warrant for simple assault was dismissed eight
weeks later. His history did not disqualify him from jury service. See
N.J.S.A. 2B:20-1.
The State appropriately alerted the judge and defense counsel to the
results. But it also contacted law enforcement in an apparent effort to have
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F.G. arrested before jury selection resumed. With F.G.’s arrest set in motion,
the discussion in court the day after F.G.’s voir dire shifted to how his arrest
should be carried out.
Defense counsel did not object to the State’s renewed application to
remove F.G. for cause. Counsel, however, did place a number of concerns on
the record: that the State singled out F.G. to check for a criminal record; that
it chose to run a background check on a juror it did not like; and that
selectively targeting F.G. implicated constitutional concerns. When the
prosecution renewed its motion to remove F.G. for cause, counsel should have
presented a more crisp, precise objection, which the defense has since
advanced. At the time, despite the broader concerns counsel asserted, defense
counsel asked only for an additional peremptory challenge.
Under settled case law, counsel must present a timely objection during
jury selection. See Gilmore, 103 N.J. at 535 (concerning objections to
peremptory challenges); Osorio, 199 N.J. at 501. We do not relax that
requirement. An objection prompts the timely review of any questionable
challenges under Batson/Gilmore. Here, however, by unilaterally running a
criminal history check on F.G. and setting his arrest in motion, the State
effectively evaded any Batson/Gilmore analysis. In light of the framework
outlined for future background checks, what took place at defendant’s trial is
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unlikely to happen again. Nonetheless, we cannot look away from evidence
suggesting implicit bias in the jury selection process that appears in the
extensive record before the Court.
Although no formal Batson/Gilmore evaluation was conducted before
the trial court, the record relating to F.G.’s removal is unusually detailed. An
extended series of arguments over the course of two days sets forth the parties’
positions and explains their actions. That record reveals that the circumstances
surrounding F.G.’s dismissal allowed for an inference that his removal was
based on race -- which, again, is a slight burden to establish. See Batson, 476
U.S. at 97 (noting that a party’s “questions and statements during voir dire
examination and in exercising [the party’s] challenges may support or refute
an inference of discriminatory purpose”); Osorio, 199 N.J. at 492.
F.G., a minority juror, answered all questions posed in a manner that led
the trial judge to conclude “he would make a fair and impartial juror.” The
judge added, “[e]verything he said and the way he said it leaves no doubt in
my mind that he[] . . . does not have any bias towards the State nor the defense
for anything.” The State nonetheless selectively conducted a background
check on F.G. alone, based on a hunch F.G. could not be impartial because of
his background, associations, and familiarity with the criminal justice system.
See Flowers, 588 U.S. at ___, 139 S. Ct. at 2247-48; Gilmore, 103 N.J. at 539.
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For reasons already discussed, the State’s justifications for running the
check and seeking F.G.’s removal did not rebut that inference of
discrimination. Osorio, 199 N.J. at 492, 504. In fact, the trial court had
already considered and discounted the State’s reasons when the court denied
its motion to remove F.G. for cause. And throughout the appellate process, the
State has not provided a convincing non-discriminatory reason for the steps it
took to keep F.G. off the jury.
Finally, weighing the evidence in the record as a whole reveals, by a
preponderance of the evidence, that F.G.’s removal and the background check
that prompted it stemmed from impermissible presumed group bias. Id. at
492-93. Plus, as noted earlier, the background check itself did not uncover
information that disqualified F.G. from serving on a jury.
To be clear, we do not find the trial prosecutors engaged in purposeful
discrimination or any willful misconduct. The record, instead, suggests
implicit or unconscious bias on the part of the State. In the end, we find that
defendant’s constitutional right to be tried by an impartial jury, selected free
from discrimination, was violated.
There are a limited number of remedies available now. During jury
selection, a trial court can return an excused juror to the jury box, forfeit one
side’s peremptory challenges, grant the other side additional ones, or start the
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selection process anew. See Andrews, 216 N.J. at 293. None of those options
exist at this time. We agree with the Appellate Division that defendant’s
conviction must be reversed and the case remanded for a new trial. Andujar,
462 N.J. Super. at 563.
No showing of prejudice is required. Wagner, 180 N.J. Super. at 567.
The violation of defendant’s constitutional right in this case is not subject to a
harmless error analysis. Gilmore, 103 N.J. at 544.
VI.
For reasons noted earlier, we have considered implicit bias as part of the
Gilmore analysis in this appeal. Defendant is entitled to the benefit of this
new rule of law. Except for him, we apply the rule only to future cases -- that
is, cases in which a jury has not yet been selected -- because of the effect that
retroactive application would have on a potentially large number of cases with
incomplete records and the effect on the administration of justice overall. See
State v. Henderson, 208 N.J. 208, 300-02 (2011). The Court plans to provide
additional guidance on how trial courts should assess implicit bias after the
Judicial Conference discussed in the following section. The new rule will go
into effect when that guidance is available. See id. at 302 (implementing a
new rule thirty days after “this Court approves new model jury charges on
eyewitness identification”).
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VII.
A defendant’s right to a properly selected jury is precious and must not
be tainted by discrimination. Osorio, 199 N.J. at 492. In the same way, no
citizen should be denied the right to serve because of the person’s religious
principles, race, ethnicity, national origin, gender, sexual orientation, or some
other impermissible basis. See Powers, 499 U.S. at 409 (noting jurors have
“the right not to be excluded . . . on account of race”); Gilmore, 103 N.J. at
526 n.3 (identifying, at a minimum, certain cognizable groups). The harm in
both instances extends beyond the defendant and the excluded juror. It
“touch[es] the entire community” and “undermine[s] public confidence in the
fairness of our system of justice.” Batson, 476 U.S. at 87.
The criminal justice system rests on having cases decided by impartial
jurors, who are drawn from a representative cross-section of the community
and selected free from discrimination. To give meaning to those principles, we
must acknowledge that discrimination can infect the existing jury selection
process. And we must take steps to address that serious problem.
As discussed above, qualified jurors can be excused in two ways. The
court may excuse them for cause if it appears they cannot serve as fair and
impartial judges of the facts. And attorneys, in their discretion, can use
peremptory challenges to strike individual jurors without stating a reason.
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Federal and state courts both allow for peremptory challenges. In noncapital felony cases, federal courts grant ten challenges to defendants and six
to the government. Fed. R. Crim. P. 24(b)(2). In state courts, the national
average for peremptory challenges in non-capital felony trials is approximately
seven. Nat’l Ctr. for State Cts., Comparative Data: Peremptory Challenges,
***********.ncsc-jurystudies.org/state-of-the-states/jury-data-viz (last visited
July 7, 2021).
The number of peremptory challenges in New Jersey stems from a
statute enacted more than a century ago. See L. 1898, c. 237, §§ 80-83; see
also Brown v. State, 62 N.J.L. 666, 672 (E. & A. 1899). The nineteenthcentury law granted defendants twenty challenges and the State twelve for
various serious crimes. Ibid. New Jersey still allows the same number of
challenges for serious offenses. See N.J.S.A. 2B:23-13(b).6
Our state today provides far more challenges than any other in the nation
-- more than twice the national average, and twice the practice in federal court.
But as the Supreme Court has recognized, “there can be no dispute[] that

6

The 1898 law listed these offenses: treason, murder, misprision of treason,
manslaughter, sodomy, rape, arson, burglary, robbery, forgery, perjury, and
subornation of perjury. L. 1898, c. 237, § 80. N.J.S.A. 2B:23-13(b) covers a
similar, broader list of offenses: kidnapping, murder, aggravated
manslaughter, manslaughter, aggravated assault, aggravated sexual assault,
sexual assault, aggravated criminal sexual contact, aggravated arson, arson,
burglary, robbery, forgery (in the third degree), and perjury.
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peremptory challenges constitute a jury selection practice that permits ‘those
to discriminate who are of a mind to discriminate.’” Batson, 476 U.S. at 96
(quoting Avery v. Georgia, 345 U.S. 559, 562 (1953)). As the Court further
explained, “[t]he reality of practice, amply reflected in many state- and
federal-court opinions, shows that [peremptory] challenge[s] may be, and
unfortunately at times [have] been used to discriminate against black jurors.”
Id. at 98.
Although the law in New Jersey has not changed since 1898, society
now has a greater appreciation for the role of implicit or unconscious bias in
general, and the danger of discrimination in the jury selection process. Some
sources observe that discriminatory challenges persist after Batson and that
“peremptory challenges have become a cloak for race discrimination.”
Saintcalle, 309 P.3d at 334. Others maintain that peremptory challenges offer
“very real protections against juror bias.” N.J. State Bar Ass’n, Pandemic
Task Force Report of the Committee on the Resumption of Jury Trials 3 (July
2, 2020) https://tcms.njsba.com/personifyebusiness/Portals/0/
2020%20Pandemic%20Task%20Force/NJSBA%20RJT_Jury%20Selection%2
0Proposal.pdf.
It is time for a thoughtful, comprehensive discussion of the issue. In the
past, the Judiciary has arranged Judicial Conferences to consider significant
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issues and make improvements in the justice system. Topics have included
speedy trial, Probation, Family Court, alternative dispute resolution, and
juvenile justice, among others.
Today, we ask the Director of the Administrative Office of the Courts to
arrange for a Judicial Conference on Jury Selection to convene this fall. Rule
1:35-1 outlines the Conference’s membership. In addition to the officials,
organizations, and public members the Rule identifies, the Court will invite
legal experts, scholars, and interested advocacy groups to participate,
including organizations that regularly appear before the Court as amici curiae.
The Conference will explore the nature of discrimination in the jury
selection process. It will examine authoritative sources and current practices
in New Jersey and other states, and make recommendations for proposed rule
changes and other improvements. 7 The purpose of the Conference is
straightforward: to enhance “public respect for our criminal justice system and
the rule of law” by “ensur[ing] that no citizen is disqualified from jury service
because of . . . race” or other impermissible considerations. Batson, 476 U.S.
at 99.

7

At this time, we decline to adopt rule changes that defendant and amici
recommend. Their suggestions as well as others may be raised at the Judicial
Conference where all interested parties will have an opportunity to weigh in.
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We invite the legal community as a whole to take part in a probing
conversation about additional steps needed to root out discrimination in the
selection of juries.
VIII.
For the reasons set forth above, we modify and affirm the judgment of
the Appellate Division and remand the case for a new trial. We also call for a
Judicial Conference on Jury Selection.

JUSTICES LaVECCHIA, ALBIN, PATTERSON, FERNANDEZ-VINA,
SOLOMON, and PIERRE-LOUIS join in CHIEF JUSTICE RABNER’s opinion.
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1

Then-Acting Attorney General Andrew Bruck represented the Department of
Law and Public Safety during his tenure.
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REPORT AND RECOMMENDATIONS OF THE SUBCOMMITTEE ON
SYSTEMIC BARRIERS TO JURY SERVICE
The Subcommittee on Systemic Barriers to Jury Service was asked to
develop recommendations on four topics:
A. Engaging all segments of the community -- composition of the
jury list, including felony disqualification;
B. Potential barriers to jury service -- compensation, childcare, &
terms of service; employer incentives;
C. Summons documents and other communications; and
D. Community outreach.
As part of its discussions, the group also considered access to juror
records and modes of follow-up with jurors who do not respond to the
summons or appear when scheduled. Additional recommendations on those
areas are included.

A. Engaging All Segments of the Community
1. Composition of the Jury List
As provided by N.J.S.A. 2B:20-2, the Judiciary creates a single jury list
comprised of records from three sources: registered voters; licensed drivers;
and filers of State gross income tax returns and/or homestead rebate or credit
application forms. Those records are merged on at least an annual basis, with
efforts made to eliminate duplicates and to update addresses. New Jersey’s
use of three sources for the jury list is broader than many other jurisdictions.
The Subcommittee recommends that the Supreme Court exercise its
existing authority, see N.J.S.A. 2B:20-2(c), to add a fourth source: records
from the Department of Labor. Adding those records, also on an annual basis,
Subcommittee Page 1
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would include as potential jurors individuals who have applied for or are
receiving unemployment or other public benefits. In the Subcommittee’s view,
expansion of the source list is one of the most effective ways to improve the
representativeness of jury pools.
The Subcommittee submits that legislative changes would be most
effective to codify specific requirements regarding the records provided,
notably the types of records that should be received from the custodians, as
well as the content and timeliness of those records in order to create the most
accurate jury list.
The Subcommittee 1 therefore recommends that the Legislature consider
amendments to N.J.S.A. 2B:20-2(a) to expand the sources used to compile the
jury list and to require that custodians provide their most current records in a
format prescribed by the Administrative Director of the Courts. To that end,
the Subcommittee respectfully offers the following draft language for
consideration, with bolded brackets used to recommend deletions and
underscoring to propose additions:
§ 2B:20-2. Preparation of juror source list
a. The names of persons eligible for jury service shall be selected
from a single juror source list of county residents whose names and
addresses shall be obtained from a merger of the following lists:
active and inactive registered voters; holders of non-driver
identification cards 2 issued pursuant to section 2 of P.L. 1980, c. 47
1

All recommendations reflect the view of a majority of the Subcommittee.
Designees of legislative members attended the meetings but were non-voting
participants.

2

Those who are not licensed to drive may obtain non-driver identification
cards through the Motor Vehicle Commission (MVC). The MVC currently
includes records of those identification cards among the information it
provides to the Judiciary. This proposed language is therefore designed to
Subcommittee Page 2
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(C: 39-3-29.3); licensed drivers, including holders of a driver’s
license that has been suspended; filers of State gross income tax
returns; [and] filers of homestead rebate or credit application forms;
and persons filing, applying for, or receiving unemployment
benefits or other assistance pursuant to a State program
administered by the Department of Labor and Workforce
Development or the Department of Community Affairs. The county
election board, the [Division of Motor Vehicles] Motor Vehicle
Commission, and the State Division of Taxation, the Department of
Labor and Workforce Development, and the Department of
Community Affairs shall provide [these lists annually] lists
comprised of the most current available records by May 1 of each
year to the [Assignment Judge of the county] Administrative Office
of the Courts. The records in the annual lists shall include data
fields as prescribed by the Administrative Director of the Courts.
The Administrative Director of the Courts [Assignment Judge] may
provide for the merger of additional lists of persons eligible for jury
service that may contribute to the breadth of the juror source list.
Merger of the lists of eligible jurors into a single juror source list
shall include a reasonable attempt to eliminate duplication of names
and a reasonable attempt to select the mailing address from the most
frequently updated source list.
2. ‘Felony’ Disqualification
Currently, New Jersey residents are permanently disqualified from jury
service if they have ever been convicted of an indictable offense. The
exclusion of individuals with a criminal conviction from jury venires
disproportionately affects communities of color. The Subcommittee submits
that individuals who have repaid their debt to society should be eligible to
represent their community and serve on a jury, just as they are able to vote in
elections.

formalize the current practice, rather than to expand the categories of MVC
records currently received.
Subcommittee Page 3
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The Subcommittee recommends that instead of a permanent
disqualification from jury service, individuals who have been convicted of an
indictable offense should be restored to eligibility upon successful conclusion
of any term of Parole/Probation supervision 3. In conjunction with this
proposed legislative change, the Subcommittee recommends that jurors should
be subject to a potential for-cause challenge if their criminal history would
affect their ability to be fair and impartial. For example, a juror who was
convicted of an offense that is among those charged in a criminal trial might be
challenged for cause in that matter but not subject to a for-cause challenge in a
civil trial.
The Subcommittee respectfully offers the following draft amendments to
the two relevant statutes for consideration:
§ 2B:20-1. Qualifications of jurors
Every person summoned as a juror:
…
e. shall not be in custody or under supervision for any [have been
convicted of any] indictable offense under the laws of this State,
another state, or the United States;
and
§ 2B:23-10. Examination of jurors
…
b. A prospective juror who has been previously convicted of or has
charges pending for an indictable offense may be challenged for
A number of Subcommittee members advocate to expand jury service
eligibility to include individuals who have completed any custodial term -even if those individuals remain subject to supervision.
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cause if the similarity or recency of the prospective juror’s
conviction or charges calls into question that juror’s ability to be
fair and impartial in a particular case.
The Subcommittee recommends that all jurors be informed of eligibility
criteria at the time of qualification, during orientation, and at the start of oral
voir dire.

B. Addressing Potential Barriers to Jury Service
1. Juror Compensation & Employer Incentives
Jurors in New Jersey state courts are paid $5/day, with petit (trial) jurors
receiving an additional $35/day starting on their fourth day of service. Jurors
are not reimbursed for meals or transportation. New Jersey’s juror pay is
among the lowest in the nation and is insufficient to offset lost wages or costs
incurred for service, such as parking. Annually, Assignment Judges excuse
more than 25,000 jurors before reporting based on documented financial
hardship, and trial judges dismiss many more jurors during selection because
they are unable to serve for the duration of trial. The financial burden
associated with jury service can impede participation and undermine efforts to
achieve a jury comprised of all segments of the community.
The Subcommittee submits that increased juror compensation would
support more representative juries. Accordingly, the Subcommittee
recommends legislative action to increase juror compensation so that more
qualified individuals can report when summoned and more reporting jurors can
serve on petit or grand juries, without financial hardship.
With deference to legislative expertise in this complex area, the
Subcommittee recommends consideration of a multi-part approach to improve
juror compensation. Among others, the group respectfully suggests the
following potential options:
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i.

For individuals who are not employed, and for individuals who are
not paid by their employer during jury service, an increase in daily
juror pay to a rate equal to minimum wage (subject to automatic
adjustment based on cost-of-living increases), for both petit and
grand jurors;

ii.

The creation of tax incentives for employers who pay employees
during jury service, and possibly also for certain jurors; and

iii.

The establishment of a requirement that, like the State of New
Jersey, certain publicly subsidized employers and/or other
employers must pay employees during jury service.

The Subcommittee appreciates the additional comments submitted by the New
Jersey Civil Justice Institute (NJCJI) regarding options to improve juror
compensation. NJCJI proposed a Small Business Jury Service Pay Tax Credit,
which would entitle eligible employers who pay an employee’s regular salary
or wages for the first five days of jury service to a credit against the
employer’s New Jersey state tax liability. NJCJI also proposed the creation of
a Lengthy Trial Fund for jurors who serve for more than five (5) days and
receive less than full compensation from their employer.
2. Term of Service
Assignment Judges determine the terms of jury service for the county or
counties within their vicinage. About one half of New Jersey counties require
trial jurors to report for one day or one trial, while other counties have
lengthier terms -- up to one week or one trial. National studies have shown
that a shorter term of service correlates to fewer jurors who request and obtain
a pre-reporting excuse. A requirement for a juror to be available for multiple
days can present more financial and other challenges and thereby reduce the
portion of the population able to participate as jurors.
The Subcommittee recommends that all counties -- except for the lowest
volume counties in which only one or two jury selections are scheduled in a
week -- adopt a one-day-or-one-trial term of petit jury service. Such transition
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should occur promptly after the conclusion of current operational adjustments
implemented in response to the COVID-19 pandemic. The Subcommittee
suggests that jurors be informed early (and often, if needed) that they may be
required to return after the first day if they are in the midst of an ongoing
selection or have been selected for a trial.

C. Summons Documents and Other Juror Communications
1. Juror Summons
Before the COVID-19 pandemic, jurors received a postcard summons
notice that directed them to complete qualification online. The Judiciary
mailed a letter-size qualification questionnaire only to the small portion of
jurors (around 15%) who did not use the online response option. A letter-size
summons notice has been used on a temporary basis to inform jurors of
protocols implemented in response to COVID-19. Preliminary national
research suggests that postcards generate a higher response rate.
The Subcommittee recommends that the Judiciary resume and continue
use of a postcard notice as soon as practicable. The Subcommittee further
recommends that the existing notice be enhanced to incorporate a scannable
QR code as an additional means through which jurors can access information
about jury service.
2. Format of Written Communications
The Judiciary communicates with jurors in various ways, including the
Jurors page of the public website, the Judiciary Jurors App (for Apple and
Android phones), emails and text messages through the jury management
system, and hardcopy mailings.
The Subcommittee recommends that all printed communications -including the postcard notice, qualification questionnaire, and hardcopy
attendance letters -- be formatted in 14-point Times New Roman or
comparable font. The group supports the continued availability of online
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options for jurors to complete qualification and communicate with court staff,
and it recommends an ongoing focus on accessibility, user interface, and user
experience for those formats as well.
The Subcommittee further recommends the addition of a link to the New
Jersey Juror App on the main Jurors page.

D. Community Engagement
1. Outreach to Prospective Future Jurors
The Judiciary regularly engages in community outreach events to share
information and answer questions about the courts. To date, jury service has
not been a standard area of focus.
The Subcommittee recommends that, as part of routine community
engagement events -- including virtual listening sessions and on-site court
information nights -- judges and staff speak about the importance of jury
service and why everyone should serve if eligible.
The Subcommittee also recommends targeted outreach in coordination
with trusted leaders to reach communities that at present are underrepresented
in jury panels and seated juries. The Judiciary should work with faith leaders,
community advocates, legal service providers, and others who can reinforce
key messages and correct potential misunderstandings, as is done with other
court initiatives.
In the future, and perhaps in connection with the announcement of
improvements to the jury selection process, the Subcommittee recommends a
multifaceted media campaign -- including radio announcements and posters
placed in prominent public areas, on mass transportation and in newspapers -to raise awareness about the importance of answering the call to jury service.
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2. Appreciation for Jurors Who Serve
Juror Appreciation Week is traditionally celebrated at the beginning of
May. Recognition efforts often include localized celebrations for jurors who
report for service, as well as print and online publications to thank jurors for
their contributions to the administration of justice.
In addition to those existing methods, the Subcommittee recommends
the development of additional videos (see, e.g., this short video from 2018),
social media posts, and other communications to post on the Jurors webpage,
distribute to community leaders, and display on courthouse video monitors.
The Subcommittee further recommends that the Judiciary formalize a
statewide practice for Assignment Judges to send letters thanking jurors after
service on lengthy trials or as grand jurors.
In addition, the Subcommittee recommends that the Judiciary provide
stickers to all jurors after the conclusion of their service, like those distributed
at blood drives and voting centers, with a positive statement like “I answered
the call for jury service!” That low-tech and low-cost step could have broad
benefits if jurors post social media selfies with the stickers (as people do after
voting and donating blood). External messengers -- including jurors who have
served and had a positive experience -- can be highly effective in sharing the
benefits of jury participation.

E. Additional Recommendations
1. Public Access to General Jury Information
Transparency is essential to public trust in the jury selection process and
the operations of the courts. Certain information about jury summoning and
selection should be easy to access for attorneys, media, researchers,
prospective jurors, and other interested persons. Other information, including
that which is necessary to assess the composition of the venire for purposes of
a fair-cross-section claim, must be available to parties in a case. At the same
time, individual juror information -- including information about a juror’s
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criminal history, citizenship status, or demographics -- must remain
confidential.
The Subcommittee recommends that the Judiciary continue to provide
general information on its public website and in other formats. Such
information should include the sources from which jurors are summoned as
well as instructions for researchers to request a sanitized version of the single
jury list from which jurors are summoned, i.e., a version without any portions
of Social Security numbers or other information as may be contained in the
records provided to the Judiciary.
2. Party Access to the Petit Jury List
Rule 1:8-5 states that the court clerk shall provide information about a
jury panel upon request. The Rule does not specify whether the panel includes
only jurors who are confirmed for service or also those who have been
dismissed (based on ineligibility), excused (on a statutory ground), or deferred
(and rescheduled to a future date).
The Subcommittee recommends the following amendments to Rule 1:8-5
to formalize the scope of records available before selection and to confirm that
availability is limited to parties.
Rule 1:8-5. Availability of Petit Jury List.
The list of the general panel of petit jurors, including jurors who
have been disqualified, excused, or deferred, as well as jurors who
are scheduled to report for selection, shall be made available by the
clerk of the court to any party requesting the same at least 10 days
prior to the date fixed for trial. Such lists shall not be provided to
anyone who is not a party to the case. Any provision of juror lists
shall be subject to a prohibition against unauthorized use or
dissemination.
The Subcommittee further recommends that records or papers used in
conjunction with the jury selection process should be available to any party
contemplating a challenge based on the fair-cross-section requirement. Such
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records should contain aggregate, but not individual, demographic information
once that is collected by the Judiciary.
3. Juror Records Excluded from Public Access
Rule 1:38-5 itemizes types of jury records that are not accessible to the
public or to parties absent a court order. The current language does not
specifically exclude from public access the records used to compile the source
list, questionnaires completed by jurors after reporting for service, or other
individual juror information maintained by the Judiciary.
The Subcommittee recommends amendments to Rule 1:38-5(g) to more
clearly and accurately specify the types of juror records that are excluded from
public access, as follows:
Rule 1:38-5. Administrative Records Excluded from Public Access
The following administrative records are excluded from public access:
....
(g) Records used to compile juror [Juror] source lists, and the
list prepared pursuant to N.J.S.A. 2B:20-2[,]; jury
qualification questionnaires completed pursuant to N.J.S.A.
2B:20-3, any other questionnaires completed by prospective
jurors, and individual juror information maintained by the
Judiciary[,]; and [preliminary] lists prepared pursuant to
N.J.S.A. 2B:20-4 of persons [to be] summoned for possible
service as grand or petit jurors, which shall remain
confidential, except as provided in Rule 1:8-5, unless
otherwise ordered by the Administrative Director of the
Courts [Assignment Judge];
Among other benefits, the above proposed amendments should preempt or
minimize juror concerns about the privacy of their personal information.
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4. Non-Responsive or Non-Appearing Jurors
Some jurors do not respond to the summons, do not appear when
scheduled, or stop reporting mid-service. In practice, many of those jurors
may have not received or understood the summons or have made a mistake
about when to appear at the courthouse. The Judiciary at this time engages in
follow-up with such jurors but does not maintain lists of individuals who failed
to respond or appear. The Judiciary does not enter default judgments or
schedule enforcement hearings. New Jersey seeks to communicate with
prospective jurors in a way that reinforces the importance of responding to the
jury summons without creating undue anxiety or fear about penalties.
The Subcommittee recommends that the Judiciary continue to explore
efforts to reach non-responsive jurors without penalty.
The Subcommittee recommends that the Judiciary continue to
communicate with and seek to reschedule jurors who complete qualification
but do not appear when scheduled. If, after multiple communications from the
court, the juror does not appear, an appearance to speak with a judge may be
required; however, penalties should not be imposed.
The Subcommittee recommends that Assignment Judges continue to
exercise discretion as to jurors who stop reporting mid-trial or mid-grand jury
term. Civil penalties should be imposed only in the most egregious of
situations and only following a hearing and, as applicable, an ability-to-pay
determination. If a judge is considering a sanction for a noncompliant juror,
the court must afford the juror due process, conduct a hearing before issuing
the sanction, and make findings on the record regarding the sanction.
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REPORT & RECOMMENDATIONS OF THE SUBCOMMITTEE ON
VOIR DIRE & PEREMPTORY CHALLENGES
The Subcommittee on Voir Dire & Peremptory Challenges was asked to
develop recommendations on the following four topics:
A. Attorney-conducted voir dire
B. For-cause challenges
C. Peremptory challenges
D. Juror utilization
Considering the interrelatedness of those issues, the Subcommittee
recommends that they be approached holistically.
In Part I, the Subcommittee presents general recommendations as to each
area of review. In Part II, the Subcommittee offers a detailed proposal for a
pilot program to explore and assess the recommended reforms to jury
selection. An overwhelming majority of the Subcommittee endorses this
report as presented. A few members do not support the proposal to allow for a
reduction by consent of peremptory challenges for participants who opt into
the pilot program for attorney-conducted voir dire.
PART I: SUMMARY OF RECOMMENDATIONS
A. Attorney Conducted Voir Dire
New Jersey state court judges have been responsible to conduct voir dire
for more than a half century. See State v. Manley, 54 N.J. 259, 280-83 (1969).
In current practice, judges in criminal matters ask jurors nearly 30 mandatory
model questions. Attorney involvement is limited to the advance submission
of additional open-ended questions and occasional follow-up questions if
permitted by the judge.
Since the introduction of the mandatory model voir dire questions, the
size of criminal jury panels has grown to more than 165 jurors on average -more than double the 70-person panel that the National Center for State Courts
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(NCSC) recommends for a jurisdiction like New Jersey. Voir dire typically
extends beyond one day and sometimes continues for weeks, even in relatively
straightforward trials.
Attorneys criticize judge-led voir dire as ineffective to reveal relevant
information about the views and potential biases of jurors. Available data
shows that in current practice attorneys often exercise only about half of their
available peremptory challenges. However, if attorneys lack individual
knowledge of prospective jurors, they could be left to exercise those
peremptory challenges based on snap judgments or group extrapolations.
Participants in the Judicial Conference on Jury Selection advocated for a
shift from judicial questioning of jurors to Attorney-Conducted Voir Dire
(ACVD), which has been adopted in most other jurisdictions.
The Subcommittee sought education and insights on the ACVD process
from former judges and current practitioners from Kentucky, Oregon, and
Washington -- states that each employ distinct forms of ACVD -- as well as
the Director of the NCSC Center for Jury Studies. Those experts described
various ACVD models and offered their views as to strengths and limitations.
While each jurisdiction follows a slightly different protocol, all jurists and
practitioners endorsed ACVD as more effective than judge-led voir dire to
reveal juror biases, support individualized challenges, and achieve fairer and
more impartial juries.
The Subcommittee unanimously supports greater attorney involvement
in jury selection and recommends exploration of a New Jersey model 1 of
ACVD.
1

The Subcommittee dedicated several meetings to the development of a
comprehensive framework as to how ACVD could be used in New Jersey. In
addition to presentations from Paula Hannaford-Agor of the NCSC and
experienced practitioners in ACVD jurisdictions, all Subcommittee members
completed the attached 71-question survey regarding how voir dire would
function, including among other areas: whether questions would be posed to
the standard 14-juror box or to an expanded group of jurors; which questions
would be introduced by the judge before attorney questioning; which topics
would be covered only by attorneys; and when and how for-cause and
peremptory challenges would be exercised. The Subcommittee’s
recommendations are reflected in Part II.
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B. For-Cause Challenges
In current practice, attorneys may apply to the judge to dismiss a juror
based on lack of qualification or inability to be fair and impartial. Statutes and
Court Rules do not prescribe a specific process or standard for for-cause
challenges.
Section 4.11 of the Judiciary Bench Manual on Jury Selection (2014)
provides as follows:
Excusing Jurors for Cause. Jurors should be excused for cause
either by the court or upon parties’ request when it appears that the
juror will have difficulty in being fair and impartial. Judges should
avoid extensive efforts to rehabilitate a juror or to reject reasons
offered by the juror for not serving, recognizing that such efforts
indicate that there are significant issues about that juror that need to
be addressed. The follow up questions should be sufficiently
probative to ferret out the ability of the individual to fairly judge the
case. Jurors who express hardship problems (child care issues,
absence from work without pay, etc.) should be liberally excused
especially when the trial is anticipated to take an extended period of
time.
Judges and attorneys offer different views as to the current state of forcause challenges. Many judges claim to be liberal in dismissing jurors for
cause. In contrast, attorneys report that judges are reluctant to dismiss and
instead seek to rehabilitate jurors, contrary to Section 5.3 of the Bench
Manual. (“Judges are not encouraged to attempt to rehabilitate a juror who has
expressed a potential problem relating to an ability to be objective, fair, or
impartial based upon a juror’s prior experience or held beliefs.”) Available
data offers minimal clarification because for-cause challenges based on
potential problems with objectivity and fairness are counted within the same
category excusals based on hardship and other factors.
The Subcommittee unanimously recommends a low threshold -- a
reasonable basis to doubt that the juror would be fair and impartial -- for the
granting of a for-cause challenge. The Subcommittee further recommends that
the Judiciary refine the categories for juror outcome data to differentiate
between hardships and other for-cause challenges.
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C. Peremptory Challenges
N.J.S.A. 2B:23-13 establishes the number of peremptory challenges
afforded to parties in civil and criminal actions. Each litigant in a civil case is
allotted 6 challenges. For lesser criminal offenses, the prosecution and defense
are afforded 10 challenges each. For more serious crimes, the prosecutor
receives 12 challenges, while each defendant has 20 challenges. Those
numbers are substantially greater than the quantity of peremptory challenges
available in other jurisdictions. Rule 1:8-3 (“Examination of Jurors;
Challenges”) restates the allotment of peremptory challenges and prescribes
the order in which such challenges are exercised.
New Jersey legal and non-legal stakeholders express strong and often
divergent views about peremptory challenges, from recommendations to
abolish peremptories entirely in light of their capacity to be -- and history of
being -- exercised in a biased manner, as the Court noted in State v. Andujar,
247 N.J. 275 (2021), to support for retaining New Jersey’s current allotment of
peremptories as the only aspect of criminal trials during which defendants are
able to act directly to ensure the fairness of their proceedings.
Ultimately, a majority of the Subcommittee recommends that a reduction
in the number of peremptory challenges be tested through a consent-based
pilot program that would include a number of additional changes to the jury
selection process. The Subcommittee is of the view that those additional
changes -- which include a robust ACVD process supported by extensive
written questionnaires and more liberal standard for evaluating for-cause
challenges -- will promote greater fairness in their own right and will also
allow for a more informed exercise of peremptory challenges, making it
possible to proceed with fewer of them.
D. Juror Utilization
As described by Paula Hannaford-Agor, Director of the NCSC
Center for Jury Studies,
There are three primary points for measuring juror
utilization --
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[1] when jurors are told to report for service
(percentage told to report);
[2] when jurors are sent to a courtroom for voir dire
(percentage to voir dire); and
[3] when jurors are questioned during voir dire
(percentage of panel used).
A more effective voir dire process, combined with a reduction in
peremptory challenges, would directly improve the percentage of panel used.
Panels would be smaller, and more of the members of those panels would be
subject to questioning. That is true even if the expectation is that most or all
available peremptory challenges would be exercised.
Smaller panel sizes would support further improvements both in the
percentage of jurors sent to voir dire and in the percentage of jurors told to
report. Those second-phase improvements would require analysis of data from
cases that participate in the proposed pilot program and other cases that do not.
Those metrics are important because juror utilization is a matter of
respect and fairness for members of the public. A better jury selection process
in which the people of New Jersey spend less time waiting in assembly rooms
or courtroom galleries and more time engaged in the actual process of our
justice system would support public trust and confidence in jury verdicts and
the court system.
The Subcommittee submits that an ACVD model (especially with
advance written questionnaires) and fewer peremptory challenges would
support more efficient juror utilization. The Subcommittee also recommends
that the Judiciary collect both quantitative and qualitative data for cases within
and outside of the pilot program, in order to evaluate objective criteria -- such
as panel sizes and voir dire duration -- as well as subjective views of
participants, including jurors, attorneys, and judges.
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PART II: PILOT PROGRAM FOR ATTORNEY-CONDUCTED VOIR DIRE
To test and assess its proposals for improving the fairness of the jury
selection process, the Subcommittee recommends that the Judiciary create a
pilot program for ACVD that incorporates important complementary
adjustments, including the expanded use of written questionnaires before oral
voir dire; the formalization of certain standards and processes for the exercise
of challenges for cause and peremptory challenges; the enhanced collection of
data, including as to juror demographics, juror outcomes, and jury selection;
and a reduction in the allotment of peremptory challenges.
The Subcommittee recommends an initial pilot program of at least six
months and not more than one year with options to extend as to time or expand
as to locations.
1. Locations. The pilot program would begin in three single-county
vicinages -- one northern, one central, and one southern -- with
sufficient criminal trial volume to support data collection and
analysis.
2. Eligibility for Participation. At the outset, eligibility for participation
in the pilot program would be limited to single-defendant criminal
matters.
3. Voluntariness. Participation in the pilot program would be voluntary
and would require the consent of both the prosecuting attorney and
defense counsel. The court would provide written notice to the
attorneys and would meet to explain the protocols and answer
questions, including about the process for ACVD and the reduction in
available peremptory challenges. The court would conduct a hearing
with the defendant as well as counsel to confirm understanding and
consent before finalizing a date for jury selection. A mutual consent
and waiver would be executed before proceeding to jury selection.
4. For cases in the pilot program, jury selection would proceed as
follows:
a. Random Selection. Consistent with usual practices, jurors would
be randomly selected to create a panel that would be assigned to
the trial. That panel would be comprised of jurors who have
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completed the standard qualification process and confirmed their
availability to report for service.
b. Demographic Information. As part of qualification, and as
directed by the Court in State v. Dangcil, 248 N.J. 114 (2021), the
Judiciary would collect demographic information as voluntarily
provided by jurors during qualification. Voluntary juror
demographic information would also be collected for cases not
participating in the pilot program.
c. Electronic Written Questionnaires. Before the start of oral voir
dire, the panel of jurors would complete an electronic
questionnaire, using the attached model with appropriate
customization. See Attachment A. Jurors would submit their
responses electronically, using Judiciary technology as
appropriate, and subject to any ADA or other accommodations.
Juror responses would be compiled and provided to the judge and
attorneys before the start of oral voir dire.
d. Pre-Voir Dire Challenges. The court could dismiss a juror for a
hardship or excuse a juror for cause based on their responses to the
written questionnaire. Pre-voir dire dismissals and excusals
should be few and should occur only in straightforward situations.
Any pre-voir dire excusals would be addressed on the record in the
presence of at least the attorneys.
e. Oral Voir Dire. All remaining jurors would proceed to oral voir
dire. The preference is for all oral voir dire to be conducted in
person in a single large room. However, oral voir dire may be
conducted in stages if necessary to empanel a jury.
f. Expanded Jury Box. An “expanded box” of jurors would be
seated in a group. That expanded box would include the total
number of jurors to be empaneled plus the total number of
peremptory challenges available to the attorneys. Additional
jurors would be seated in the courtroom to the extent possible. If
necessary, and with the consent of the attorneys, technology could
be used to enable additional jurors to see and hear voir dire.

Subcommittee Page 7
- 21 -

g. Process of Questioning. Instructions and questions would be
posed to the expanded box, except for follow-up and sidebar
questions. The process would incorporate some of the existing
Model Criminal Voir Dire Questions (in the Judiciary Bench
Manual on Jury Selection).
i. The judge would describe the case and ask the following
questions: Q1: juror qualifications; Q2: hardship requests;
Q3: knowledge of attorneys and parties; Q4: knowledge of
witnesses; and Q9 (“Do you know anyone else in the jury
box other than as a result of reporting here today?”).
ii. For Question 5 (“I have already briefly described the case.
Do you know anything about this case from any source other
than what I’ve just told you?”), the judge should ask the
question, and the attorneys should then follow up.
iii. Questions 6-19 should not be asked initially by the judge.
Rather, the attorneys would ask those questions during oral
voir dire.
iv. Questions 20-27 (legal principles and juror responsibilities)
should be introduced to the group of jurors by the judge.
The attorneys should pose follow-up questions.
h. Flexibility and Scope of ACVD. Attorney-conducted voir dire is a
flexible and fluid process. Accordingly, there would be no
requirement to pose questions in a specific sequence or wording.
There would be no requirement that all model voir dire questions
be posed orally. Attorneys would ask additional questions, both
independently and in follow up to juror responses. No relevant
questions or topics would be off-limits during ACVD. There
would be no time limit for ACVD.
i. Challenges for Cause. The court would apply a liberal standard in
dismissing jurors for cause. Rule 1:8-3(b) would be relaxed as
follows:
A challenge to any individual juror which by law is ground
of challenge for cause must be made before the juror is
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sworn to try the case, but the court for good cause may
permit it to be made after the juror is sworn but before any
evidence is presented. All such challenges shall be tried by
the court on the record and outside the hearing of the other
jurors. The court shall require the party challenging the
juror to state the basis for the challenge and shall permit
the other party or parties to state their position. If the
court finds there is a reasonable basis to doubt that the
juror would be fair and impartial, the court shall grant
the for-cause challenge and state the reason for its
determination.
j. Number of Peremptory Challenges. As a condition of
participation in the pilot program, the State and defense would
agree to reduce peremptory challenges as follows:
i. The State would have 6 peremptory challenges, and the
defense would have 8 peremptory challenges, for criminal
matters in which the defendant has been indicted for
kidnapping, murder, aggravated manslaughter,
manslaughter, aggravated assault, aggravated sexual assault,
sexual assault, aggravated criminal sexual contact,
aggravated arson, arson, burglary, robbery, forgery if it
constitutes a crime of the third degree as defined by N.J.S.A.
2C:21-1(b), or perjury; and
ii. In all other criminal actions, the State and defense would
each have 5 peremptory challenges.
k. Exercise of Peremptory Challenges. Peremptory challenges would
be exercised after the completion of questioning by the judge and
attorneys. Consistent with Rule 1:8-3(e)(2), the court would
establish the order of challenges, which would be set forth on the
record before the start of the jury selection process. If some
peremptory challenges are not exercised, then jurors would be
selected at random to reduce the panel to the number for
empanelment.
l. Objections to Peremptory Challenges (Batson/Gilmore
Standard). Rule 1:8-3 would be relaxed and supplemented.
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5. Data Collection. The Judiciary would continue to collect standard
data as to jurors and jury trials. To evaluate ACVD, the Judiciary
would also collect and publish data as to those cases that participate
in the program, as well as other cases in the pilot counties (and
elsewhere) that do not participate in the pilot. That initial report
would be expected to include, among other data points, the following
information: numbers and percentages of cases that choose to
participate in the pilot program; size of jury panels; voir dire
duration; and data as to the timing and volume of dismissals for
hardships, challenges for cause, and peremptory challenges. To the
extent practicable, that report would also include aggregate
demographic data, including as to the composition of seated juries in
the pilot and non-pilot cases.
6. Training for Judges and Attorneys. New Jersey has used a judge-led
voir dire process for more than 50 years. Meaningful training must
be provided to judges and attorneys in order to support a successful
pilot exploration of ACVD. Such training would be coordinated with
key stakeholders, including the Attorney General, the Public
Defender, the New Jersey State Bar Association, the County
Prosecutors Association, and the Association of Criminal Defense
Lawyers.
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Attachment A to the Proposed Pilot Program
Model Criminal Questionnaire
(to be completed electronically 2 before oral voir dire)
We are using your answers to this questionnaire to get information
directly from you to help us pick trial jurors who can be completely fair to
both sides for this particular case.
Your answers to the following questions are very important to the
proceedings in this case. Please answer each question honestly and
completely.
We all have attitudes, feelings, opinions, and life experiences that can
affect the way we consider the testimony of a witness or how we evaluate
evidence. It is okay to admit and talk about these feelings, opinions, and life
experiences, and we need you to do so to ensure justice is served in this case.
Please do not withhold information. Please make sure your answers are
as complete as possible. Complete answers are more helpful and will likely
shorten the time it takes to select a jury. Do not be concerned with whether
your answers are “right” or “wrong”; this is not any sort of test. Just be honest
and candid in your answers.
You are not allowed to do any research or investigation regarding this
case. You may not look up the parties or the lawyers. As a trial juror you
must decide the case based on the evidence presented during trial.
2

Many of the questions on this questionnaire include optional narrative fields
that appear based on a juror’s answer. For example, if a question asks if the
juror’s experience would cause that juror to favor one side over the other and
the juror answer “yes,” then a box will appear with the directions “please
explain.” If a juror indicates having completed graduate school, a question
will follow asking about the area of study, with a narrative box for an answer.
That functionality can be illustrated in an automated version of the proposed
questionnaire. For an example, see the “Jury Questionnaire: Criminal General
(Long Version)” developed by the Arizona Supreme Court Statewide Jury
Selection Workgroup, available here. Questions without listed response
options would always provide a narrative field for response.
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The information you provide will be reviewed only by the court, the
lawyers and the parties in this case. For purposes of the public record, your
name and identifying information will be deleted.
If you have trouble reading, understanding, or filling out this
questionnaire, please [insert how you want the juror to seek help].
1. Juror Number
2. Name
3. Are you a resident of X County?
□ Yes
□ No
4. Are you a citizen of the United States?
□ Yes
□ No
5. Have you been convicted of an indictable offense?
□ Yes
□ No
6. Do you have difficulty understanding or reading English?
□ Yes
□ No
7. Do you have any difficulty seeing or hearing, or have any other medical
problems that may affect your ability to serve as a juror?
□ Yes
□ No
8. This section provides you with information about the case.
Have you seen, heard, or read anything about this case?
□ Yes
□ No
9. Have you, or any members of your close family or friends, ever been
involved in a case with facts similar to this?
□ Yes
□ No
□ Unsure
{If the juror answers yes or unsure to this or other questions, a
narrative filed would be provided, as shown.}
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10. Please explain.
11. Is there anything about the nature of this case that might cause you to
favor one side over the other?
□ Yes
□ No
□ Unsure
12. What caused you to answer “Yes” or “Unsure” to the prior question?
13. The following people may testify at trial: [insert names of potential
witnesses]. Do you think you might know any of these people?
□ Yes
□ No
□ Unsure
14. The law requires the State to prove that a Defendant is guilty beyond a
reasonable doubt. A Defendant in a criminal case is presumed by law
to be innocent until proven guilty beyond a reasonable doubt. The law
does not require a Defendant to testify or present any evidence. Can
you accept these principles of law?
□ Yes
□ No
□ Unsure
15. [This question would be included unless waived by the Defendant.] A
Defendant has a constitutional right to remain silent. Would your
opinion of the Defendant’s guilt or innocence be affected by a
Defendant’s decision to remain silent?
□ Yes
□ No
□ Unsure
16. Do you think you would hold a Defendant’s decision to remain silent
against them?
□ Yes
□ No
□ Unsure
17. The judge will instruct you on the law in this case. Sometimes people
have beliefs about what they wished the law was, or they believe that
certain conduct should be legal. Do you believe you will be able to
apply the facts to a law you disagree with?
□ Yes
□ No
□ Unsure
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18. Do you have any opinions about law enforcement officers that might
cause you to favor one side over the other? [this question would not
generate a narrative box]
□ No
□ Unsure
□ Yes
19. Have you, or any members of your family or close friends, ever served
as a law enforcement officer?
□ Yes
□ No
□ Unsure
20. Have you, a family member, or close friend ever been arrested,
charged, or convicted of a crime other than a minor traffic offense?
□ Yes
□ No
□ Unsure
21. Have you, a close relative, or close friend ever been the victim of a
crime?
□ Yes
□ No
□ Unsure
22. Was it you or someone you know?
□ Me
□ Someone I know
□ Both me and someone I know
23. What offense(s)?
24. Briefly describe what happened.
25. Would this cause you to favor one side?
□ Yes
□ No
□ Unsure
26. Have you ever witnessed a crime?
□ Yes
□ No
27. This trial is scheduled to start XX and continue until XX. The daily
schedule will be Monday through Thursday, from XX a.m. to 4:30
p.m., no trial on Fridays. There is a lunch break from noon until 1:00
p.m., and usually one mid-morning and one mid-afternoon break. The
law provides that a juror can be excused from service only if their
absence from work would impose an undue hardship on the juror.
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Is there anything about our anticipated trial schedule that presents an
undue hardship for you?
□ Yes
□ No
□ Unsure
28. Have you ever been called as a witness in court?
□ Yes
□ No
29. Have you ever served on a jury?
□ Yes
□ No
30. What type of case was it or what was it about?
31. Were you the foreperson of the jury?
□ Yes
□ No
□ Unsure
32. Have you ever served on a grand jury?
□ Yes
□ No
33. Age:
34. What is the highest level of education you completed? [options]
35. Are you currently attending college or another educational program?
□ Yes
□ No
□ Unsure
36. What is your current employment status?
□ Employed full time
□ Employed part time
□ Retired
□ Student
□ Unemployed looking for work
□ Unemployed not looking for work
□ Caregiver or homemaker
□ Other [with narrative field]
37. Do you know anyone who works at the XX County Attorney’s Office?
□ Yes
□ No
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38. Have you had any interaction with or experience with law enforcement
officers from [investigating agency]?
□ Yes
□ No
39. Is there anything that would make you unable to come to a verdict in
this case?
□ Yes
□ No
□ Unsure
40. Is there anything else you think we should know about your ability to
be a juror in this case?
41. [Defendant] has made the decision to represent themselves at this trial.
Defendants have the right to represent themselves during trial. Do you
have an opinion about a person’s decision to represent themselves?
□ Yes
□ No
□ Unsure
42. [Insert language] will be spoken or used during this trial and the
[Defendant/victim/witness] will use an interpreter because they are
more comfortable hearing or viewing what is communicated in [insert
language]. Do you have an opinion about the use of interpreters during
trial?
□ Yes
□ No
□ Unsure
43. Do you speak, sign, or understand [insert language] in any way?
□ Yes
□ No
44. You are required to consider the statements of the interpreter rather
than your own understanding of what has been communicated in [insert
language]. Would you have any difficulty in doing this?
□ Yes
□ No
□ Unsure
45. By typing my name, I swear or affirm the answers given in this
questionnaire are true.
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REPORT AND RECOMMENDATIONS OF THE
SUBCOMMITTEE ON STRATEGIES TO ADDRESS INSTITUTIONAL
& IMPLICIT BIAS
The Subcommittee on Strategies to Address Institutional and Implicit
Bias was asked to develop recommendations on four topics:
A. Demographic data collection and analysis, and reporting of data;
B. Implicit bias training for judges and attorneys;
C. Best (or preferred) practices for presenting the issue of implicit bias
to jurors, including jury charges and videos; and
D. A Court Rule on the exercise of peremptory challenges.
The Subcommittee considered each of those topics individually and as they
relate to each other.
A. Demographic Data Collection and Analysis, and Reporting of Data
1. Demographic Data Collection and Analysis
The New Jersey Judiciary has not previously collected juror
demographic information. In State v. Dangcil, the Supreme Court directed that
the Administrative Office of the Courts collect voluntary juror demographic
information as to race, ethnicity, and gender. 248 N.J. 114, 146 (2021).
Accordingly, three draft questions were presented at the November
Conference for consideration as potential additions to the juror qualification
questionnaires:
This information helps the Judiciary understand the diversity and
representativeness of jury pools. Your responses to these questions are
optional and will not affect your selection.
1. Selecting from the race categories used by the U.S. Census, please
select the response that most closely aligns with your racial identity.
□ American Indian or Alaska Native
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□ Asian
□ Black or African American
□ Native Hawaiian or Other Pacific Islander
□ White
□ More than one race
2. Selecting from the ethnicity categories used by the U.S. Census,
please also select the response that most closely aligns with your ethnic
identity.
□ Hispanic or Latino

□ Not Hispanic or Latino

3. Selecting from the gender categories used by the State of New Jersey,
please select the response that most closely aligns with your gender.
□ Female

□ Male

□ Non-Binary or Undesignated

The Subcommittee was asked to review the above questions and to offer any
suggested changes.
The Subcommittee 1 supports the wording of the proposed juror
demographic information questions and offers the following comments:
• The juror qualification questionnaire should include a clear and
succinct explanation of why the demographic information
questions are asked, and it should provide an option for a
respondent to not answer the question. The New York court
system collects juror demographic information and reports a
robust rate of voluntary response. Although New Jersey plans to
collect demographic data at the point of juror qualification, rather
than at the point of reporting for service, a similarly high rate of
response is anticipated.
• Although the collection of demographic information that can be
compared to U.S. Census data is important for purposes of
analysis, the Subcommittee recognizes that the limited, broad
All recommendations reflect the view of a majority of the Subcommittee.
Designees of legislative members attended the meetings but were non-voting
participants.
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categories employed in the Census do not necessarily correspond
to how individual jurors may self-identify. The Subcommittee
therefore supports (1) providing a means for jurors to access the
U.S. Census guide to obtain further information about the response
options; and (2) including additional questions that would permit
jurors to respond more fully, such as jurors who would be directed
by the U.S. Census guidance to report as White but who might
self-identify or be perceived as people of color.
2. Reporting of Juror Demographic Data
The Subcommittee recommends that the Judiciary publish aggregate
juror demographic data -- that is, demographic data that shows the numbers
and percentages of jurors in each race, ethnicity, and gender category, by
county -- on an annual basis. The Subcommittee also recommends that
aggregate information for jurors scheduled to report on a selection date be
included as a part of the petit jury list routinely provided to parties before a
scheduled jury selection. See Rule 1:8-5.
3. Prescreening of Jurors Before Voir Dire
In New Jersey, a prospective juror can request to be disqualified,
excused, or deferred without reporting to the courthouse. See N.J.S.A. 2B:2010. If appropriate documentation is submitted to the Assignment Judge or
designee, the juror is excused from reporting. A juror who reports for
selection can also ask to be excused by the judge based on hardship.
In addition to those two options, the judge and attorneys in a lengthy
trial may agree that jurors should be prescreened by court staff for availability.
The Subcommittee recommends that the Judiciary issue public
information about processes for screening jurors before voir dire. Providing
attorneys with such guidance will not only support transparency but will allow
counsel and the court to work together to manage jury selection more
effectively.
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4. Data on Juror Outcomes
A juror who reports for service and is sent to voir dire may be dismissed
by the judge based on a hardship, such as financial burden or childcare
responsibilities, or excused for cause based on a finding that the juror might
not be fair and impartial in the trial. In current practice, both types of
dismissals are combined in one category.
The Subcommittee recommends that the Judiciary collect more nuanced
data to permit more thorough identification and analysis of points in the jury
selection process at which diversity changes. Specifically, the Subcommittee
suggests that the Judiciary should:
• differentiate, in collecting data, between dismissals for hardship and
excusals upon a for-cause challenge;
• when practicable, collect data as to subcategories of hardship dismissals
during voir dire as is done in the pre-reporting phase. The
Subcommittee specifically recommends that the Judiciary record
unavailability to serve based on length of trial as part of an ongoing
analysis of those aspects of jury service that may affect the diversity of
juries;
• use automated processes to minimize data collection errors; and
• develop a method to collect data as to applications and determinations of
for-cause challenges as combined with juror outcomes. Such data would
include: the applicant for the challenge (judge; joint challenge;
prosecutor/plaintiff; or defense); the judicial determination if applicable
(granted or denied); and the juror outcome (dismissed by the judge for
cause; peremptorily struck by prosecutor; peremptorily struck by
defense; seated).
The Subcommittee observes that the Judiciary will be able in the future
to cross-reference data as to hardships and for-cause challenges with juror
demographic information and submits that analysis over time may reveal
trends as to the points at which jury diversity changes.
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B. Implicit Bias Training for Judges and Attorneys
All New Jersey state court judges participate in ongoing training on
explicit and implicit bias. The Judiciary incorporates bias awareness training
as part of orientation for newly appointed judges, as well as ongoing
educational conferences and the annual Judicial College. In addition to
judicial training, pursuant to recent amendments to Rule 1:42 (“Continuing
Legal Education”), attorneys licensed in New Jersey are required to complete
two hours of coursework in diversity, inclusion, and elimination of bias as part
of the biennial ethics and professionalism requirement.
The Subcommittee recommends additional implicit bias training for
judges, attorneys, and court staff. The group supports independent and
collaborative efforts by the Judiciary, Attorney General, Public Defender, and
legal associations to expand implicit bias training, including training that
focuses specifically on jury selection. The Subcommittee also encourages
individual use of assessment tools, such as the Implicit Association Test (IAT),
to sustain efforts by all stakeholders to increase awareness and reduce effects
of implicit bias, including in jury selection.
C. Best (or Preferred) Practices for Presenting the Issue of Implicit Bias
to Jurors, including Jury Charges and Videos
The Judicial Conference showcased three in-development initiatives to
support juror impartiality: a video to be shown to jurors during orientation;
enhancements to the model jury charges; and new voir dire questions. The
Subcommittee was asked to review and offer comments on those draft items.
1. Orientation Video on Juror Impartiality and Implicit Bias
The Subcommittee recommends statewide use of the juror impartiality
and implicit bias awareness video developed by the Judiciary and available at
this link. The Subcommittee suggests that a judge provide an in-person
introduction before the video is shown during orientation. A live introduction
by a local judge would frame the video and reinforce the message that jurors
must strive to be impartial and not guided by implicit associations, implicit
assumptions, or implicit biases.
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2. Model Jury Instructions
The Subcommittee recommends enhancements to model jury instructions
to reinforce juror awareness of implicit bias -- and to support jurors in taking
steps to fulfill their responsibility as impartially as possible. The
Subcommittee endorses the proposed wording of the jury instructions as set
forth in Attachment K to the Guide to the Judicial Conference. The
Subcommittee submits that reminders to jurors at appropriate points in their
service -- as part of the preliminary instructions; after the jury is sworn; and
before deliberations -- can support a juror’s individual capacity to self-check
and self-monitor to avoid implicitly biased thought processes and decisionmaking.
3. Model Voir Dire Questions
The Subcommittee supports additional voir dire questions to reveal
reasons why a juror might favor one side or the other, such as the following
questions based on those reviewed at the Judicial Conference:
Question 1: In the juror orientation video and my
introductory remarks, the concept of implicit bias was
defined and discussed. In light of that information, do you
think you will be able to decide the case fairly and
impartially? Please explain.
Question 2: Some of the witnesses, parties, lawyers, jurors,
or other people involved with this case may have personal
characteristics (such as their race, ethnicity, or religion) or
backgrounds different from yours, or they may be similar to
yours. Would those differences or similarities make it
difficult for you to decide this case impartially based solely
on the evidence and the law? Please explain.
In conjunction with the supplemental orientation video and enhanced
jury instructions, additional new voir dire questions would provide an
opportunity for the judge and attorneys to speak with jurors about known or
potential implicit biases. In current practice, the judge would ask such
additional questions about jurors’ impressions of their ability to participate
fairly and impartially in addition to the other model voir dire questions. In an
attorney-conducted voir dire (ACVD) model, the Subcommittee recommends
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that the attorneys would ask jurors about their capacity to participate fairly and
impartially. 2
D. A Court Rule on the Exercise of Peremptory Challenges
In recent years, a number of states have adopted court rules or statutes
designed to reduce bias in the exercise of peremptory challenges. Participants in
the Judicial Conference expressed support for a new Court Rule along the lines of
Washington General Rule 37, which eliminates the need for an allegation that a
party has used a peremptory challenge in a discriminatory manner and requires
review of a contested peremptory according to an objective standard.
The Subcommittee considered the components of Washington GR 37
and similar reforms in California and Connecticut. The group determined not
to include certain provisions found in some or all of those models, and has
noted key decision points after the proposed Rule.
The Subcommittee recommends the following new Court Rule:
Rule 1:8-3A. Reduction of Bias in the Exercise of Peremptory
Challenges
(a) A party may exercise a peremptory challenge for any reason,
except that a party shall not use a peremptory challenge to remove a
prospective juror based on actual or perceived membership in a group
protected under the United States or New Jersey Constitutions or the
New Jersey Law Against Discrimination. This Rule applies in all
civil and criminal trials.
(b) Upon the exercise of a peremptory challenge, the court or any
party who believes that the challenge may violate paragraph (a) above
may call for review of the challenge pursuant to this Rule.
(c) Any such review shall take place outside the hearing of the jurors.
(d) In the review of a contested peremptory challenge,
2

The second Subcommittee has proposed a questionnaire for use during
ACVD that -- by express design -- avoids any reference to “bias” in seeking
information about potential juror biases.
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(1) The party exercising the peremptory challenge shall give the
reasons for doing so; and
(2) The court shall determine, under the totality of the
circumstances, whether a reasonable, fully informed person
would find that the challenge violates paragraph (a) of this
Rule.
(e) A peremptory challenge violates paragraph (a) of this Rule if a
reasonable, fully informed person would believe that a party removed
a prospective juror based on the juror’s actual or perceived
membership in a group protected under that paragraph.
(f) If the court finds that a reasonable, fully informed person would
view the contested peremptory challenge to violate paragraph (a) of
this Rule, the court shall impose an appropriate remedy. No finding
of purposeful discrimination or bias is required.
---------------------------------------------------------------------------------------------------Official Comment
(1) Paragraph (a) prohibits the exercise of a peremptory challenge to
remove a prospective juror based the juror’s actual or perceived
membership in groups protected by the United States or New Jersey
Constitutions and the New Jersey Law Against Discrimination.
Currently, the statute protects against discrimination on the basis of
race or color; religion or creed; national origin, nationality, or
ancestry; sex, pregnancy, or breastfeeding; sexual orientation; gender
identity or expression; disability; marital status or domestic
partnership/civil union status; and liability for military service. The
Rule is intended to cover any future amendments to the statute.
(2) Consistent with RPC 3.1, any call for a review of a peremptory
challenge should be advanced in good faith.
(3) In considering the reasons given for a peremptory challenge
pursuant to paragraph (d)(1), the court shall bear in mind that the
following reasons have historically been associated with improper
discrimination, explicit bias, and implicit bias in jury selection and are
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therefore presumptively invalid: “(i) having prior contact with law
enforcement officers; (ii) expressing a distrust of law enforcement or a
belief that law enforcement officers engage in racial profiling; (iii)
having a close relationship with people who have been stopped,
arrested, or convicted of a crime; (iv) living in a high-crime
neighborhood; (v) having a child outside of marriage; (vi) receiving
state benefits; (vii) not being a native English speaker”; (viii) having
friends or family members who were victims of crime; and (ix)
understating the degree to which the juror or the juror’s family or
friends have been victims of crime, based on a belief that only serious
violent crime results in victimization. Wash. Gen. R. 37(h).
A party exercising a challenge on one of those bases may
overcome the presumption of invalidity by demonstrating to the
court’s satisfaction that the challenge was not exercised in violation of
paragraph (a), but rather based on a legitimate concern about “the
prospective juror’s ability to be fair and impartial in light of particular
facts and circumstances at issue in the case.” See Conn. Proposed
New Rule (h).
The court shall also consider that certain conduct-based reasons
for peremptory challenges have also historically been associated with
improper discrimination, explicit bias, and implicit bias in jury
selection. “Such reasons include allegations that a prospective juror:
was sleeping, inattentive, staring, or failing to make eye contact;
exhibited a problematic attitude, body language, or demeanor; or
provided unintelligent or confused answers.” Wash. Gen. R. 37(i).
(4) In making its determination as to a contested peremptory
challenge pursuant to paragraph (d)(2), the court should consider
circumstances that include, but are not limited to: (i) “the number and
types of questions posed to the prospective juror,” including whether
and how “the party exercising the peremptory challenge[] questioned
the prospective juror about the alleged concern; (ii) whether the party
exercising the peremptory challenge asked significantly more
questions or different questions of the” challenged juror in
comparison to other jurors; (iii) whether other prospective jurors gave
similar answers but were not challenged by that party; (iv) whether a
reason might be disproportionately associated with a protected group
identified in paragraph (a); and (v) “whether the party has used
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peremptory challenges disproportionately against” members of a
protected group as defined in paragraph (a). See Wash. Gen. R. 37(g).
(5) Paragraph (f) calls upon the court to impose an appropriate
remedy for a violation of paragraph (a). The following remedies may
be applied in response to a court determination that a party has
impermissibly exercised a peremptory challenge: (i) reseat
impermissibly challenged juror(s); (ii) reseat impermissibly
challenged juror(s) and order forfeiture of challenges; (iii) require
subsequent peremptory challenges to be exercised at sidebar; (iv)
grant additional peremptory challenges to non-offending party or
parties; (v) dismiss empaneled jurors and start voir dire over; and (vi)
combine multiple remedies. State v. Andrews, 216 N.J. 271 (2013).
---------------------------------------------------------------------------------------------------The process as outlined in the proposed new Rule is intended to be
straightforward and non-accusatory: a party seeks to exercise a peremptory;
the court or another party requests review; the first party states the reason for
use of the peremptory; and the court determines whether a reasonably, fully
informed person would conclude that the peremptory challenge was exercised
to remove a prospective juror based on the juror’s actual or perceived
membership in group protected under the United States or New Jersey
Constitutions or the New Jersey Law Against Discrimination.
Some key decisions made in the course of developing the above Rule
include:
• To allow for a streamlined Rule that sets forth the new process for
making and evaluating peremptories in clear and concise terms
while simultaneously providing easy-to-access guidance to the bar
and bench, the Subcommittee proposes the adoption of an Official
Comment alongside the new Rule and notes that additional details
and instructions can be provided through the Bench Manual on
Jury Selection or a new Directive, as well as through training.
• In consideration of the practical challenges faced by attorneys, the
Subcommittee included language that a peremptory challenge may
be exercised for any reason, except to remove a juror based on the
juror’s actual or perceived membership in a protected group. The
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Subcommittee also proposes a provision that upholding a
challenge to a peremptory does not entail a finding of either
purposeful discrimination or bias.
• The Subcommittee declined to prohibit questioning as to any areas
because it finds unrestricted inquiry to be critical to raising
potential for-cause challenges.
• Other jurisdictions have adopted an “objective observer” standard
for analyzing peremptory challenges. Rather than propose a new
standard, the Subcommittee opted to adapt the familiar
“reasonable, fully informed person” standard to this context. The
Subcommittee recommends that challenges be evaluated from the
vantage point of “a reasonable, fully informed person.”
• Consistent with the Court’s recognition that discrimination and
bias may apply beyond the categories of race and ethnicity, see
State v. Andujar, 247 N.J. 275, 315-16 (2021); State v. Gilmore,
103, N.J. 508, 526 (1986), the Subcommittee has tethered the
proposed draft Rule to all groups protected under the U.S. and N.J.
Constitutions and the New Jersey Law Against Discrimination.
For clarity, the groups protected under the New Jersey Law
Against Discrimination are also included in the proposed official
comment to the Rule.
• The Subcommittee considered but declined to incorporate a
reference to case law as a source of potential additional protected
groups on the basis that courts in extending the scope of protection
against discrimination or bias would be interpreting the provisions
of the U.S. and N.J. Constitutions and the New Jersey Law
Against Discrimination.
The Subcommittee recommends that any new Rule be effective after a
sufficient period for training of both attorneys and judges. Training for
attorneys should address the professional responsibility considerations for
practitioners, including within the context of any future opinion that
supersedes former ACPE Opinion 685, which found that use of race-based
peremptory challenges was not prohibited by Rule of Professional Conduct
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8.4(g). Judicial training should review the factors referenced by the Court in
Andujar as well as the remedies available if a peremptory challenge is
determined to violate the Rule.
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March 11, 2022
Sent via e-mail
Honorable Ernest M. Caposela, A.J.S.C.
Chair, Subcommittee on Systemic Barriers
Judicial Conference on Jury Selection
Hughes Justice Complex
P.O. Box 037
Trenton, New Jersey 08625
Dear Judge Caposela,
In light of the important work you and the members of your subcommittee have undertaken
to improve the jury selection process in New Jersey, I wish to offer my sincere appreciation. I
would also like to thank Chief Justice Rabner for convening the Judicial Conference on Jury
Selection and so graciously including me in these important deliberations.
I am in receipt of the draft Report and Recommendations of the Subcommittee on Systemic
Barriers to Jury Service. You have indicated that members may provide comments before the
report is finalized. For the record, I would like to note my concerns regarding three of the
recommendations to be advanced by the subcommittee, specifically, recommendations 2 and 3 of
section A and recommendation 1 of section B.
Recommendation 2 of section A would extend eligibility for jury service to individuals
who have been convicted of an indictable offense upon the conclusion of their term of
incarceration. I believe this recommendation goes too far. While I understand the need to facilitate
the diversification of the jury pool, those who have been convicted of morally abhorrent crimes,
such as rape and murder, have no place on any jury. Good character is and should continue to be
a nonnegotiable eligibility requirement for any person with the power to administer justice.
Recommendation 3 of section A would support extending eligibility for jury service to
individuals who are not citizens of the United States. Jury service is one of the most significant
civic responsibilities a citizen has and requires an understanding of and commitment to the values
that define the American justice system. American citizens are educated on these values as
schoolchildren and those who gain citizenship in adulthood take an oath swearing to support and
defend the Constitution and laws of the United States. Empaneling juries with noncitizens,
especially those who hold only a temporary visa, would diminish the ability of Americans to be
judged by a jury of their peers.

- 43 -

Recommendation 1 of section B would increase compensation for jury service. Although
I agree that jurors should be better compensated, the potential cost implications of this
recommendation are concerning. Therefore, it is imperative that a sustainable funding source be
identified before this proposal is advanced beyond recommendation.
Thank you for providing an opportunity to comment on the subcommittee’s draft report. I
look forward to continuing to work with the Judiciary to root out all barriers to justice in our current
jury selection process.
Sincerely,

Steven V. Oroho
Senate Republican Leader
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do social justice.

STATEMENT OF THE NEW JERSEY INSTITUTE FOR SOCIAL JUSTICE
DISSENTING FROM RECOMMENDATIONS 13 & 25 IN THE JUDICIAL CONFERENCE ON JURY
SELECTION COMMITTEE REPORT
Thank you, Chief Justice Rabner and the Judicial Conference for allowing the
New Jersey Institute for Social Justice the opportunity to respectfully dissent
from recommendations 13 and 25.1 Specifically, recommendation 13
establishes a pilot program reducing peremptory challenges and
recommendation 25 establishes a new standard to attempt to reduce bias in
peremptory challenges. The full Judicial Conference Committee approved
these recommendations to be included in its final recommendations.
The Institute is compelled to dissent from these two recommendations
because they fall short of abolishing peremptory challenges, which have been
used throughout history and across this country to suppress the participation
of Black people and other people of color on juries.
Thirty-five years ago, the Supreme Court in Batson v. Kentucky confronted
the question of peremptory challenges when it ruled that excluding a juror
solely based on their race violated the Fourteenth Amendment.2
Much has been said about Justice Marshall’s concurrence in Batson v.
Kentucky, where he presciently stated, “[t]he decision today will not end the
racial discrimination that peremptories inject into the jury-selection
process.”3 However, his concurrence supported the Batson majority.
While Batson and its resulting cases may have constrained the ability to strike
jurors through bias, they have never eliminated it. One may even ask whether
Marshall’s concurrence contributed to the continuation of peremptory
challenges that perpetuate racial discrimination by allowing attorneys to
remove jurors, potentially because of bias, without stating a reason for the
record.
Through our dissent, we are stating that enough is enough when it comes to
peremptory challenges. We are in an opportune moment where we can
ensure that New Jersey’s juries are as diverse as the state is. We must meet
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this moment with bold and transformative ideas that will address the systemic racism faced by
Black people and other people of color in this state, including in our judicial system. The Institute
believes that by eliminating peremptory challenges, New Jersey can meet this moment.
I.

Introduction

Before elaborating on the reasons for our dissent from two select recommendations, it is worth
mentioning the areas of agreement between the Institute and many of the members of the
committee on all the other recommendations. This conference has bravely confronted significant
systemic challenges that have resulted in people of color being chronically underrepresented on
juries in a state that is incredibly racially diverse. This committee will adopt several of the
recommendations we outlined in our public comment4 submitted in November 2021 – including
increasing juror pay and extending jury service to many who have indictable offense convictions.
In fact, in the face of New Jersey’s commitment to meaningfully increase the diversity of juries by
expanding the jury pool through attorney conducted voir dire and expanding “for-cause”
challenges, any argument for continuing peremptory challenges becomes even less tenable. This
is because attorneys would have the tools to lead their own questioning of jurors and develop a
transcript that would support on-the-record arguments to remove any jurors “for cause.” This is
better for transparency and stands in stark contrast to peremptory challenges, which are
perpetually shrouded in suspicion and the possibility of abuse. Unfortunately, this conference has
stopped short of taking the necessary bold action taken by the state of Arizona which wisely
abolished peremptory challenges.5
To truly transform New Jersey’s racially disparate criminal justice system into one based on
fairness and equity, New Jersey, too, must abolish peremptory challenges.
Our statement highlights the following: (1) the racial disparities in New Jersey’s criminal justice
system and how recommendations 13 and 25 may maintain these disparities and (2) data showing
that peremptory challenges are subject to racial bias and how recommendations 13 and 25 do not
eliminate this potential for bias.
II.

New Jersey already has stark racial disparities in its criminal justice system and
recommendations 13 and 25 may maintain these racial disparities

New Jersey has stark racial disparities, some of which are the worst of any state in the country.
Black kids in New Jersey are locked up at almost 18 times the rate of white kids,6 the highest
disparity rate in America,7 even though they commit most offenses at similar rates.8
And incarcerated kids too often end up part of the adult criminal justice system, where a Black
adult in New Jersey is 12 times more likely to be in prison than a white adult9 — the highest
disparity in the nation.10
2
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Forty-two percent of our detained population is Black11 and 61% percent of our prison population
is also Black12 in a state that is only about 15% Black.13
And then what do we do with the racism in our criminal justice system? We import it into our
democracy and our courtrooms. Not only are incarcerated people denied the vote14 – but people
with criminal convictions for indictable offenses are disqualified from serving on juries for life.15
This bar impacts an estimated 438,000 to 533,000 of the overall population from serving on
juries.16 This is about 7-8% of the overall population of the state.17 An estimated 219,000 to
269,000 of the Black population in New Jersey is impacted by this bar18 – a staggering 23-29% of
the Black population.19
Notably, a study commissioned by the New Jersey Supreme Court showed the
underrepresentation of Black jurors in jury pools.20 In that same study, Black jurors were found to
be underrepresented in each of the 14 counties surveyed.21 Black jurors were underrepresented
in Mercer County compared to their proportion of the population by 41.3%.22 In Essex County, the
county with the highest concentration of Black individuals,23 Black jurors were underrepresented
by 20.3%.24
All told, Black people are overrepresented in detainment and incarceration and underrepresented
on juries. New Jersey must stop including peremptory challenges in this toxic cocktail of structural
racism, which may further remove jurors of color and makes the system appear even more rigged
against people of color.
We are excited that the conference has coalesced behind the pilot program for “attorneyconducted voir dire”25 and we thank the Office of the Public Defender for championing this
program. We are proud to have made a small contribution to the recommendation for this
program. Attorney conducted voir dire is the future for voir dire in New Jersey and we believe that
it could be part of a system with expanded “for cause” challenges without peremptory challenges.
In this system, attorneys can lead the questioning of jurors and develop a rapport with jurors.
Attorneys could expose areas where jurors may have biases and are unable to be fair and impartial
and develop a record that will support a “for cause” challenge. Coupled with liberalizing the
granting of “for cause” challenges, peremptory challenges will have no place. Unfortunately, the
Institute must dissent because this pilot does not take the next step to eliminate peremptory
challenges.
III.

Peremptory challenges are subject to racial bias and recommendations 13 and 25 do
not eliminate this potential for bias

Peremptory challenges are problematic because they risk injecting racial bias into New Jersey’s
already racially disparate criminal justice system.

3
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Throughout the United States, the impact of racially biased peremptory challenges has been on
full display.
Peremptory challenges had a particularly pernicious effect in the trial of the white men who
murdered Ahmaud Arbery, who was Black. It began with an incident that occurred in a southern
town in Georgia.26 Ahmaud Arbery was jogging down a residential street when he was followed by
a group of white men in pickup trucks, one of whom was carrying a shotgun.27
They chased and confronted him, believing that he didn’t belong there and shot him to death.28
The tragedy did not end there for Ahmaud Arbery, his family or his community. The town near
where Ahmaud Arbery was killed has a population that is 55% Black.29 The county has a population
that is 27% Black.30 However, during jury selection for a trial, 11 out of 12 Black potential jurors
were struck from the panel through peremptory challenges made by defense attorneys, leaving a
sole Black juror.31
The trial judge even conceded that intentional discrimination likely infected the jury selection
process.32 This makes a mockery of the right to a jury of one’s peers.
This injustice was not limited to Ahmaud Arbury.
It happened during the six times that Curtis Flowers was tried in Mississippi for murder after the
same prosecutor struck a total of 41 out of 42 Black potential jurors.33 In a recent study in
Mississippi, Black jurors were 4.51 times as likely as white jurors to be removed from a jury by
prosecutors through peremptory challenges.34
In another study of North Carolina non-capital felony trials, prosecutors used 60% of their
peremptory challenges against Black jurors although they were only 32% of the jury pool.35
In a study of capital cases in Philadelphia from 1981 to 1997, prosecutors used peremptory
challenges to remove 51% of Black jurors compared to 26% of similarly situated non-Black jurors.36
This study also observed that Batson had only a modest impact on peremptory trends, with racebased peremptory challenges declining in the lead-up to Batson but then increasing thereafter.37
It should be noted that defense attorneys have also employed this practice – using peremptory
challenges to exclude white jurors to combat the prosecution’s improper peremptory challenges
against Black jurors.38 In the Mississippi study, white jurors were 4.21 times as likely as Black jurors
to be removed from a jury by defense peremptory challenges.39 In the North Carolina study,
defense attorneys used 87% of their peremptory challenges against white jurors although they
made up 68% of the pool.40 Lastly, in the Philadelphia study, defense attorneys used peremptory
challenges to remove 26% of Black jurors and 54% of similarly situated non-Black jurors.41

4
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Specific statistics about the use of peremptory challenges in New Jersey are limited. While a recent
study commissioned by the New Jersey Supreme Court found that the use of peremptory
challenges did have an impact on the representation of people of color on New Jersey’s juries, it
also found that “the ability to observe a [statistical] relationship between attorneys’ use of large
numbers of peremptory challenges and levels of minority representation was limited.”42
We do know, however, that peremptory challenges are part of New Jersey’s overall racialized
criminal justice system, which is characterized by some of the worst racial disparities in America.
Again, recommendation 13 could have ended peremptory challenges, thus preventing the
potential for bias that is borne out in data across the nation.
We are also compelled to dissent from the committee’s inclusion of recommendation 25,43 which
maintains a system employing peremptory challenges. While it is laudable that the judicial
conference would want to reduce bias within our system through a new Court Rule 1:8-3A entitled,
“Reduction of Bias in the Exercise of Peremptory Challenges,”44 the Institute cannot support a
recommendation that merely reduces bias within peremptory challenges. The Institute would,
however, support a recommendation that eliminates the potential for bias in peremptory
challenges. The only way to truly eliminate this potential is to eliminate peremptory challenges.
There has been discussion about the particular language of Section (d)(3) within this rule: “For
purposes of this Rule, a reasonable, fully informed person is aware that implicit, institutional, and
unconscious biases, in addition to purposeful discrimination, have resulted in the unfair exclusion
of potential jurors.”45 If the conference expects that a reasonable, fully informed person is aware
of structural racism, then the conference should take the bold step of eliminating peremptory
challenges, which are a pillar of structural racism in our court systems. As such, we must dissent.
IV.

Conclusion

For the reasons we have stated, we respectfully dissent from recommendations 13 and 25. Now
is the opportunity for New Jersey to seize the moment to eliminate peremptory challenges and
undo its legacy of systemic racism in our judicial system.
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NOTICE TO THE BAR
ADVISORY COMMITTEE ON PROFESSIONAL ETHICS
WITHDRAWING OPINION 685 AND REQUESTING
COMMENTS ON POTENTIAL NEW OPINION
The Supreme Court Advisory Committee on Professional Ethics
hereby withdraws Opinion 685 (1998) and requests comments from
interested persons on a potential new opinion. Opinion 685 found that
use of race-based peremptory challenges was not prohibited by Rule of
Professional Conduct 8.4(g). Rule of Professional Conduct 8.4(g)
prohibits lawyers from engaging in conduct “involving discrimination . .
. because of race, color, religion, age, sex, sexual orientation, national
origin, language, marital status, socioeconomic status, or handicap,
where the conduct is intended or likely to cause harm.” While the
Opinion recognized that the use of race to assert peremptory challenges
had been held to be unconstitutional, it found that lawyers who do so are
not potentially subject to discipline. The Committee finds that this
Opinion is inconsistent with the plain meaning of the text of Rule of

Professional Conduct 8.4(g) and, therefore, it hereby withdraws the
Opinion.
Withdrawing Opinion 685 does not imply that every use of a
peremptory challenge found to fall within Batson v. Kentucky, 476 U.S.
79 (1986), or State v. Gilmore, 103 N.J. 508 (1986), is necessarily an
ethical violation, but merely eliminates the categorical exclusion from
consideration under Rule of Professional Conduct 8.4(g). Whether any
particular use of a peremptory challenge also constitutes a violation of
Rule of Professional Conduct 8.4(g) is a fact-based issue that would be
determined by the appropriate adjudicatory bodies pursuant to the
procedures and standards of proof described in Rule 1:20.

The Committee is considering issuing a new Opinion that would
replace Opinion 685 and provide guidance to lawyers and the
disciplinary authorities on the application of Rule of Professional
Conduct 8.4(g) to lawyers’ conduct in the jury selection process. The
Committee is considering addressing both intentional and implicit
discrimination in jury selection, and the concept of harm within the
meaning of Rule of Professional Conduct 8.4(g).

2

The Committee recognizes that the Supreme Court has recently
convened a Judicial Conference on Jury Selection to examine implicit
bias in jury selection. The Committee is aware that the issues it is
considering overlap, to a certain extent, with the issues being considered
by the Conference. The Committee, however, is charged with the role of
interpreting the Rules of Professional Conduct. Rule 1:19-2. Its focus is
solely on Rule of Professional Conduct 8.4(g) and lawyers who engage
in either intentional or implicit discrimination in jury selection.

The Committee hereby requests comments from interested persons
in both the legal community and the broader community regarding this
matter. It may hold a public hearing at a date to be announced.
Comments should be sent by February 22, 2022 to:
Advisory Committee on Professional Ethics
Attention: Carol Johnston, Committee Secretary
Richard J. Hughes Justice Complex
P.O. Box 970
Trenton, NJ 08625-0970
Comments may also be submitted via Internet e-mail to the following
address: Comments.Mailbox@njcourts.gov.
The

Committee

will

not

consider

comments

submitted

anonymously. Thus, those submitting comments by mail should include
3

their name and address and those submitting comments by e-mail should
include their name and e-mail address.

_________________________
Ronald K. Chen, Esq.
Chair, Advisory Committee on
Professional Ethics
Dated: January 7, 2022
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NOTICE TO THE BAR
SUPPORTING JUROR IMPARTIALITY BY ADDRESSING IMPLICIT
BIAS – PROPOSAL FOR (1) NEW MODEL VOIR DIRE QUESTIONS AND
(2) UPDATES TO MODEL CIVIL AND CRIMINAL JURY
CHARGES - PUBLICATION FOR COMMENT
The Supreme Court invites written comments on two components of
ongoing efforts to support juror impartiality through awareness and discussion of
implicit bias: (1) new model voir dire questions; and (2) updates to the model civil
and criminal jury charges.
Background
Our State and Federal Constitutions guarantee the right to trial by an
impartial jury. U.S. Const. amends. VI, VII, XIV; N.J. Const. art. I, ¶ 9, ¶ 10.
Jurors, therefore, must be “as nearly impartial as the lot of humanity will admit.”
State v. Williams, 93 N.J. 39, 60 (1983) (Williams I) The trial court's duty is to
take all appropriate measures to ensure the fair and proper administration of a trial,
including by searching out juror biases and seating an impartial jury.
The Court through its standing committees, including the Committee on Jury
Selection in Civil and Criminal Trials, the Committees on Model Jury Charges,
and the Committee on Diversity, Inclusion, and Community Engagement, long has
been committed to supporting juror impartiality, including through comprehensive
juror orientation, statewide model voir dire questions, and detailed jury charges, as
well as through implementation of protocols designed to facilitate fair and
unbiased processes.
Recent Efforts to Advance Juror Impartiality
To complement the ongoing work of its committees, the Court in 2019
established an internal Working Group on Juror Impartiality (“Working Group”) to
focus on practical steps that can be implemented to improve fairness in the jury
selection and deliberation process. Criminal Presiding Judge Edward J. McBride,
Jr., Chair of the Criminal Practice Committee, and Criminal Division Judge David
Ironson, Chair of the Committee on Jury Selection, serve as co-chairs of the
Working Group, which includes judicial representatives of those committees and
the Supreme Court Civil Practice Committee.
1

As requested by the Court, the Working Group developed preliminary
proposals on a number of interlocking initiatives, including items 1(a) through 1(c)
in the Court’s July 16, 2020 Action Plan for Ensuring Equal Justice:
Supporting Juror Impartiality. The Judiciary will work to implement
policies and protocols to support juror impartiality, including: (a) expanded
juror orientation content regarding implicit and explicit bias; (b) model jury
charges on impartiality and implicit bias; (c) new and revised mandatory
model jury selection questions on recognizing and counteracting bias in the
jury process…
Enhancing Juror Orientation
The Working Group recommends that the Judiciary supplement the existing
juror orientation process with a concise video about bias, including both explicit
and implicit bias, which emphasizes the importance for jurors to recognize the
effects of implicit biases so that they can discharge their duty of impartiality. That
video at present is in development, and further information will be provided as
available.
For purposes of considering the following proposals, it is important to note
that the orientation video will precede voir dire and jury charges. Accordingly,
key terms including implicit bias and impartiality will have been introduced,
defined, and illustrated before jurors are asked questions or provided specific
instructions about those topics. The terms and descriptions included in the
following proposals align with those in the video.
Proposed New Voir Dire Questions
The proposal, as developed by the Working Group and refined through
preliminary review by the Committee on Jury Selection, is to add the following
new model voir dire questions in both civil and criminal trials:
• Question 1: In the juror orientation video and my introductory remarks,
the concept of implicit bias was defined and discussed. Do you think you
will be able to decide the case fairly and impartially and not be affected
by any biases you may have - explicit or implicit? Please explain.
• Question 2: Some of the witnesses, parties, lawyers, jurors, or other
people involved with this case may have personal characteristics (such as
2

their race, ethnicity, or religion) or backgrounds different from yours, or
they may be similar to yours. Would those differences or similarities
make it difficult for you to decide this case impartially based solely on
the evidence and the law? Please explain.
The proposed new questions would be asked during the open-ended portion of voir
dire and would be in addition to the other open-ended questions.
Proposed Amendments to the Model Jury Charges
The Working Group recommends adding content to three model jury
charges – (1) preliminary instructions; (2) instructions after being sworn; and (3)
final instructions– to reinforce the importance of impartiality, including through
ongoing awareness of implicit biases and how they can affect consideration of
jurors’ thought processes and decision-making.
The recommendation is to add the same supplemental language to the
existing model civil jury charges and the model criminal jury charges. The full
text of the criminal model jury charges is attached with the proposed amendments
shown in bold. Identical amendments are proposed for the civil jury charges.
These proposed changes incorporate initial input from the Committee on Model
Civil Jury Charges and the Committee on Model Criminal Jury Charges.

Please send any comments on the proposed new voir dire questions and the
supplements to the model jury charges in writing by March 12, 2021 to:
Glenn A. Grant, J.A.D.
Acting Administrative Director of the Courts
Comments on Proposed Juror Impartiality Initiatives
Hughes Justice Complex; P.O. Box 037
Trenton, New Jersey 08625-0037
Comments may also be submitted via e-mail to: Comments.Mailbox@njcourts.gov.
The Supreme Court will not consider comments submitted anonymously.
Thus, those submitting comments by mail should include their name and address
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(and those submitting comments by e-mail should include their name and email
address). Comments are subject to public disclosure upon receipt.
____________________________________
Hon. Glenn A. Grant, J.A.D.
Acting Administrative Director of the Courts
Dated: February 2, 2021
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Attachment 1
Proposed Revisions to the “Preliminary Instructions to the Jury” Model
Criminal Jury Charge – Revisions Shown in Bold/Underscored Font
My name is __________ and I'm a Judge in the Superior Court of the
State of New Jersey.
Ladies and Gentlemen, you have been brought here today so that we
may select a jury for this case, which is entitled the State of New Jersey
v.__________ . We are about to begin a process called the voir dire and the
purpose of the voir dire is very simple. It is to obtain a jury which is able to
hear this case without any bias, prejudice or pre-conceived ideas. In short
the idea is to select a fair jury.
Members of the panel we are here to try the matter in dispute between
the State of New Jersey and ___________. This is a criminal case and the
charge(s) is (are) ____________.
I realize that jury service may be new to some of you, so a few
preliminary remarks may prove to be helpful.
The first step in a jury trial is the selection of the jury. This process is
important because both the State and the defendant are entitled to jurors who
are impartial and agree to keep their minds open until a verdict is reached.
Jurors must be as free as humanly possible from bias, prejudice or sympathy
and must not be influenced by preconceived ideas.
Everyone of us makes implicit or unconscious associations and
assumptions, and has biases of which we are not consciously aware.
Implicit or unconscious thinking, including implicit bias, affects what
we see and hear, how we remember what we see and hear, and how we
make decisions. Jurors have an obligation to judge the facts and apply
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the law as instructed without bias, prejudice or partiality.

To do so,

jurors need to acknowledge their own implicit or unconscious biases so
as to not be affected by them during the trial and jury deliberations.
Those of you selected as jurors on this case shall serve as judges of
the facts. In other words, you will listen to the testimony of witnesses,
examine any physical evidence introduced and thereafter determine the
facts.
I am the judge of the law. At the conclusion of this matter, after the
evidence has been presented and counsel have made their closing arguments,
I will tell you what the law is and you must apply that law to the facts in
order to reach a fair and impartial verdict.
Although you may be qualified to serve as a juror in most cases, there
may be something that could disqualify you in this case or make it
embarrassing for you to serve. In order to learn such information and to
ensure that you are impartial and unbiased with respect to this particular
trial, I will ask each of you a number of standard questions about your
background and your views on certain issues, as well as several questions
that ask about your television and Internet viewing habits, favorite news
sources, and the like. This process ensures fairness in each case. I will go
over each of the questions so that you understand them [and you've been
given a printed version as well]. Please understand that the questions I will
ask are for a legitimate purpose and not intended to pry into your personal
affairs. It is a way for me, as well as the attorneys and the defendant, to
learn life experiences that may affect your service on this trial. Do not
hesitate to speak your mind honestly and plainly. It is very important that
you answer each question fully and truthfully. Keep in mind that there are
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no right or wrong answers. Truthful and honest answers are necessary so
that a fair and impartial jury can be selected.
As we mature we all to some extent develop certain biases, prejudices,
fixed opinions and views. We develop these from our families, others
around us, the media and from our everyday experiences. You are entitled
to be who you are and to feel and think about things as you do. It is
important to recognize any biases, prejudices, fixed opinions and views that
you may have and to disclose them to me during jury selection. This
includes recognizing and not being affected by implicit or unconscious
biases. If for any reason my questions do not cover why you would not be
able to listen with an open mind to the evidence in this case or be unable to
reach a fair and impartial verdict, it is necessary that you volunteer this
information to me when you are questioned.
If at any time during the jury selection process you wish to discuss
anything with me concerning your ability to serve as a juror that you believe
touches on a sensitive matter, raise your hand and I will speak with you
outside the presence of the other jurors but in the presence of the attorneys
[choose appropriate: [and the defendant] [and the defendant who is listening
at counsel table through a headset].1 I do this because you may feel more
comfortable responding with some degree of privacy and because I need you
to be completely open and honest in your responses. I also want to avoid the
risk that your comment could influence your fellow jurors if they heard it.
These discussions will also be recorded as part of the court record.
After I have questioned each of you, you may be excused as a juror by
me if in my opinion there is a valid reason why you should not serve. Each
1

See State v. W.A. 184 N.J. 45 (2005), advising that the defendant has the right to be
present during voir dire sidebar conferences but must request to be present.
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attorney may also excuse a limited number of jurors without giving any
reason for doing so. In the event you are excused, please do not consider
this an insult or take it personally. It is merely part of the process employed
in selecting a jury as permitted by our Court Rules. If you are excused and
return to the juror assembly area, it is important that you do not discuss
anything about this case or about your experience in this courtroom with
your fellow jurors -- because any such information may affect the ability of
those individuals to serve on this trial or another trial.
Briefly this case involves: EXPLAIN NATURE OF THE CASE AT
BAR
Our best estimate is that this case will take __________ or
__________ days to complete. At the outside the attorneys and I feel that it
could possibly take as much as __________ days, but it is highly unlikely
that it would take any more time than that.
(Discuss Daily Schedule of Trial)
This is a criminal case there are certain principles of law that must be
accepted and followed by jurors.2
The indictment is not evidence of the defendant's guilt on the
charge(s). An indictment is a step in the procedure to bring the matter
before the court and jury for the jury's ultimate determination as to whether
the defendant is guilty or not guilty on the charge(s) stated in it.
The defendant has pleaded not guilty to the charge(s) and is presumed
to be innocent. Unless each and every element of the offense(s) charged is
(are) proved beyond a reasonable doubt, the defendant must be found not
guilty of that charge.
2

At the least, the jury must be asked whether they understand the basic principles of
presumption of innocence and those governing the indictment and whether they can abide by
these principles. State v. Lumumba, 253 N.J. Super. 375, 394 (App. Div. 1992).
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The burden of proving each element of the charge(s) beyond a
reasonable doubt rests upon the State and that burden never shifts to the
defendant. It is not the obligation or the duty of the defendant in a criminal
case to prove his/her innocence or offer any proof relating to his/her
innocence.
The prosecution must prove its case by more than a mere
preponderance of the evidence, yet not necessarily to an absolute certainty.
The State has the burden of proving the defendant guilty beyond a
reasonable doubt. Some of you may have served as jurors in civil cases,
where you were told that it is necessary to prove only that a fact is more
likely true than not true. In criminal cases, the State’s proof must be more
powerful than that. It must be beyond a reasonable doubt.
A reasonable doubt is an honest and reasonable uncertainty in your
minds about the guilt of the defendant after you have given full and impartial
consideration to all of the evidence. A reasonable doubt may arise from the
evidence itself or from a lack of evidence. It is a doubt that a reasonable
person hearing the same evidence would have.
Proof beyond a reasonable doubt is proof, for example, that leaves
you firmly convinced of the defendant's guilt. In this world, we know very
few things with absolute certainty. In criminal cases the law does not
require proof that overcomes every possible doubt.

If, based on your

consideration of the evidence, you are firmly convinced that the defendant is
guilty of the crime charged, you must find him/her guilty. If, on the other
hand, you are not firmly convinced of defendant's guilt, you must give the
defendant the benefit of the doubt and find him/her not guilty.
You will have to apply the law as I give it to you regardless of your
own personal feelings about it.
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As this is a criminal case, your verdict must be unanimous; that is, all
12 deliberating jurors must agree upon the verdict.3
I would like to first introduce to you the attorneys. The State of New
Jersey

will

be

_______________.

represented

throughout

these

proceedings

by

I would like (him/her) to rise and introduce

(himself/herself) to you. The
________________. 4

defendant

will

be

represented

by

I would like (him/her) to rise and introduce

(himself/herself) to you, and (his/her) client.
(Conduct the Voir Dire)
As you may have noticed, defendant is dressed in [jail] [prison] garb.
You must not speculate about the reason the defendant is wearing such
clothing. The fact that (NAME OF DEFENDANT) is dressed in [jail]
[prison] clothing is irrelevant to the issue of whether the State has proven
defendant’s guilt of the charge(s) beyond a reasonable doubt and cannot
form the basis of any discussion during your deliberations. Will any of you
have any difficulty in carrying out my instruction on this matter?
[CHARGE NOW IF NOT PREVIOUSLY CHARGED BEFORE FIRST
BREAK]
INSTRUCTIONS REGARDING JUROR RESEARCH
FIRST RECESS
In a few minutes you will be excused for a short break. I instruct that
you must not discuss this case among yourselves or with anyone else during
this or any other recess.
No one is permitted to talk to you about this case outside the
courtroom. If you should see any of the attorneys or parties and they do not
3

See State v. Milton, 178 N.J. 421 (2004), setting forth the process to be used to determine
the unanimity of the verdict.
4
Do not mention that the defense attorney is a public defender.
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greet you, do not be offended or think that they are being rude. They are not
permitted to talk to you. If anyone approaches you and tries to talk about
this case report that to me or my staff immediately without discussing it with
your fellow jurors. Do NOT discuss anything about this case with your
fellow jurors until I instruct you to do so at the end of the case after you have
heard all of the evidence produced in this courtroom, heard the summations
of the lawyers, heard my instructions to you about the law. Once I instruct
you to begin your deliberations in the privacy of the jury room that will be
the first time you can discuss this case. You may NOT have any discussions
with anyone before then about this case.
During this or any other recess, or when you go home at the end of the
day, I instruct you NOT to discuss this case with anyone such as your fellow
jurors, friends, co-workers or family members. Do NOT text them, phone
them, e-mail them, tweet them about this case by any means either in person
or by any electronic means. Every conversation about a jury trial begins
with just a single sentence no matter how innocent. If you start talking about
this trial with someone else, that person will say something that might affect
your thinking about the facts of this case. That would obviously be unfair to
both parties in this case because what some other person says outside this
courtroom is NOT evidence in this case.
I instruct you not to read or have anyone read to you any newspaper
accounts or search the internet for any media accounts about this trial or read
or have anyone read to you or search the Internet for blogs, tweets or
Facebook pages about any persons, topics or places related to this case. I
also instruct you not to visit the scene(s) of the incident(s) or try to view
(it/them) on the Internet through Mapquest or Google Earth type sites. Do
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not do any legal or factual research about anyone or any topic connected to
this case. You are NOT here as investigators.
If you are sworn as jurors in this case, you will become the sole
judges of the facts, so you must remain impartial throughout the trial. You
must decide the facts of this case solely from the evidence produced in this
courtroom and NOTHING ELSE. It would be unfair and a violation of your
oath as jurors to base your decision about the facts of this case upon
something that was said to you or discovered by you outside this courtroom.

Page 8 of 8

Attachment 2
Proposed Revisions to the “Instructions After Jury Is Sworn” Model Criminal
Jury Charge – Revisions Shown in Bold/Underscored Font
Ladies and Gentlemen of the jury, you have been selected as the jury in this
case. As you know this is a criminal case, and to assist you in better understanding
your functions and duties, I will tell you how the case will proceed.
You are the sole judges of the facts. Your determination of the facts is to be
based solely upon the evidence submitted during the course of the trial. When I use
the term "evidence" I mean the testimony of witnesses who will testify, and any
exhibits which may be marked into evidence and which will be taken into the jury
room for your review at the end of the case.
The first order of business will be the prosecutor's opening statement. In the
opening statement the prosecutor will present the State's contentions and will outline
what he/she expects to prove. Following that, the defense counsel, if he/she chooses,
will make an opening statement. [OR, WHERE APPLICABLE: Defense counsel
has chosen not to make an opening statement which is his/her right and no adverse
inference should be drawn.]
What is said in an opening statement is not evidence. The evidence will come
from the witnesses who will testify and from whatever documents or tangible items
that are received in evidence.
During the trial the attorneys may make objections as evidence is offered or
they may address motions to me. They have a right and, indeed, a duty to make
objections and motions when it seems to them to be proper to do so. I have a duty
to rule upon any objections and motions based upon the law.
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If you hear me say that an objection is overruled that means I am ruling against
the attorney making the objection. If I say the objection is sustained I am ruling in
favor of the attorney making the objection. Anything excluded by me is not evidence
and must not be considered by you in your deliberations. Sometimes these evidence
questions or legal questions will be heard in your presence in open court, other times
at a sidebar, or you may be excused and go into the jury room so that we can discuss
the issue in open court. I realize that being confined in the jury room for any length
of time is not very pleasant, but I ask your indulgence and patience. I am sure that
you realize that these legal arguments must be heard outside of your presence.
You should not conclude that because I rule one way or another that I have
any feelings about the outcome of the case. I do not; but even if I did, you would
have to disregard them since you will be the sole judges of the facts.
During the trial from time to time there shall be recesses. During any of those
recesses I direct you not to discuss the case among yourselves, and when we recess
overnight, you must not discuss the case or the testimony with any members of your
family or any other persons or provide an account of your juror service to others,
including through any electronic means, such as shared Internet websites.1 Thus,
for example, do not talk face to face or use any electronic device, such as the
telephone, cell or smart phone, Blackberry, iPhone, PDA, computer, the Internet, email, any text or instant message service, any Internet chat room, blog or website
such as Facebook, MYSpace, YouTube, or Twitter, to communicate to anyone any
information about this case. The reason of course is that you should not begin any
deliberations until the entire case has been concluded, i.e., until you have heard all
1

[See Assignment Judges memorandum, dated March 17, 2010, “Jurors’ Use Of Electronic Devices
During Juror Service - Revised Policy.”] See “Policy Regulating Jurors’ Use of Electronic Devices
During Juror Service,” promulgated July 24, 2018.
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of the witnesses, the final arguments of counsel, and my instructions as to the law.
It would be improper for any outside influence to intrude upon your thinking. If
anyone should attempt to discuss the case with you, you should report the fact to me
or my staff immediately.
If you have a cell phone, pager, or any device that is capable of providing
Internet access and any device that may be used to record or transmit sound or
images, whether video images or still images, you must turn that device off while in
the courtroom. Similarly, you must turn off these communication devices and
cannot use them for any purpose while in the jury deliberation room. You will be
given a telephone number at which you can be contacted during the trial. Unless I
otherwise instruct, you may only use these communication devices when you are
outside the jury deliberation room during recesses. Please be mindful of these
instructions at all times.
During jury selection, you were asked and responded to a series of questions
from the court and counsel. If, during the course of trial, you realize that you may
have made a misstatement or omission during your responses, or if circumstances
arise that could change or alter the answers you gave, do not discuss the matter with
your fellow jurors. Rather, you should tell the court officer, who will notify me at
once. 2
During the trial, you are not to speak to or associate with any of the attorneys,
the witnesses or the defendant, ____________________, nor are they permitted to
speak or associate with you. This separation should not be regarded as rudeness but
rather as a proper precaution to ensure fairness to both sides. If anyone connected
with this case, or any other person approaches you or attempts to influence you in
2

State v. Bianco, 391 N.J. Super. 509, 523 (App. Div. 2007).
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any way, do not discuss it with the other jurors. Simply tell the sheriff's officer and
I will be notified immediately.
Your deliberations must be based solely on the testimony and exhibits
admitted into evidence, without any outside influence or opinions of relatives or
friends. Additionally, do not read any news stories or articles, in print, on the
Internet, or in any blog about this case. I do not know if there will be any newspaper
or other media coverage of this trial, but you are instructed to completely avoid
reading, viewing or listening to any newspaper or media accounts or listening to
anyone else discuss them.
Additionally, I must instruct you not to read any newspaper articles, or search
for, or research information relating to the case, including any participants in the
trial, such as the parties, the witnesses, the lawyers, the judge or court personnel
through any means, including electronic means. This strict prohibition against
outside research or communication applies not only to printed reference materials,
such as dictionaries or encyclopedias, but also to the Internet and any other electronic
medium. You are not to seek any additional information on the subject matter of
this case, the laws in any way related to this case, or any other factual or legal matter
that has any connection to this case. Do not visit or view any place discussed in this
case and do not use Internet maps or Google Earth or any other program or device
to search for or view any place discussed in the testimony. I am sure that you can
understand why this instruction is so important. Information from other sources
outside the courtroom is not evidence, is often based upon second or third hand
information, is purely hearsay, is not always accurate and is not subject to
examination by the attorneys.

A juror’s improper use of outside technology

threatens the very fairness of our system of justice and could result in the court
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having to start the trial all over, wasting the court’s, the parties’ and your valuable
time and resources. In the event that such outside information comes to your
attention, it is important that you tell me or a member of my staff so I can determine
what further action is necessary to insure the fairness of the trial.
The court and the parties rely upon your good faith and the fact that you have
been sworn to comply with the instructions of the court so that both sides may
receive a fair trial. Because this instruction is so important, it is my duty to remind
you of it at the end of each day's proceedings.
Since you are the sole judges of the facts, you must pay close attention to the
testimony. It is important that you carry with you to the jury room not only a clear
recollection of what the testimony was, but also a recollection of the manner in which
it was given. It will be your duty to pay careful attention to all the testimony. If you
are unable to hear any witness, I ask that you indicate this to me by raising your hand
so that I may instruct the witness to speak louder and/or more clearly. As jurors you
will be required to pass upon all the questions of fact including the credibility or
believability of the witnesses.
You are not permitted to visit the scene of the alleged incident, do your own
research or otherwise conduct your own investigation. Your verdict must be based
solely on the evidence introduced in this courtroom.
Jurors are not permitted to take notes.3 Experience has shown that note taking
is distracting. It is better to depend upon the combined recollections of all the jurors
than upon notes taken by one or more of them.
At the conclusion of the testimony the attorneys will speak to you once again
in summation. At that time they will present to you their final arguments based upon
3

See R. 1:8-8(b), which authorizes trial judges, at their discretion, to permit jurors to take notes.
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their respective recollections of the evidence. Again, this is not evidence but their
recollection as to the evidence. It is your recollection as to the evidence presented
that is controlling.
Following summations you will receive your final instructions on the law
from me, and you will then retire to consider your verdict. You are not to form or
express an opinion on this case but are to keep an open mind until you have heard
all the testimony, have heard summations, have had the benefit of my instructions as
to the applicable law, and have been instructed to begin your deliberations.
The responsibility of all jurors is to reach a fair verdict based on the law
as the judge explains it and on the evidence in the case. The court’s goal in
every jury trial is to seat jurors who will decide the case before them without
prejudice or bias because under our Constitution everyone deserves a fair trial.
Jurors fulfill this responsibility by remaining impartial, or neutral, until
the jury reaches a verdict. Remaining impartial throughout the trial means
ensuring that jurors are not affected or influenced by biases or any
preconceived ideas about the case.
It is your duty to weigh the evidence calmly, impartially, and without explicit
or implicit bias, passion, prejudice or sympathy, and to decide the issues [upon] on
the merits.
You, as jurors, should find your facts from the evidence adduced during the
trial. Evidence may be either direct or circumstantial. Direct evidence means
evidence that directly proves a fact, without an inference, and which in itself, if true,
conclusively establishes that fact. On the other hand, circumstantial evidence means
evidence that proves a fact from which an inference of the existence of another fact
may be drawn.
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An inference is a deduction of fact that may logically and reasonably be drawn
from another fact or group of facts established by the evidence.
It is not necessary that facts be proved by direct evidence. They may be
proved by direct evidence or circumstantial evidence or by a combination of direct
and circumstantial evidence. Both direct and circumstantial evidence are acceptable
as a means of proof. Indeed, in many cases, circumstantial evidence may be more
certain, satisfying and persuasive than direct evidence.
In any event, both circumstantial and direct evidence should be scrutinized
and evaluated carefully. A conviction may be based on direct evidence alone,
circumstantial evidence alone or a combination of direct evidence and circumstantial
evidence, provided, of course, that it convinces you of a defendant's guilt beyond a
reasonable doubt.
Conversely, if direct or circumstantial evidence gives rise to a reasonable
doubt in your minds as to the defendant's guilt then the defendant must be found not
guilty.
A simple illustration may be helpful. The following is one set of possible
illustrations:
Optional Illustrations:
The problem is proving that it snowed during the night:
(a)

Direct Evidence: Testimony indicating that the witness observed
snow falling during the night.

(b)

Circumstantial Evidence: Testimony indicating that there was
no snow on
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the ground before the witness went to sleep, and that when he or
she arose in the morning, it was not snowing, but the ground was
snow-covered. 4
The former directly goes to prove that fact that snow fell during the night;
while the latter establishes facts from which the inference that it snowed during the
night can be drawn.
As the judges of the facts you are to determine the credibility of the witnesses,
and, in determining whether a witness is worthy of belief and therefore credible, you
may take into consideration: the appearance and demeanor of the witness; the
manner in which he or she may testify; the witness' interest in the outcome of the
trial, if any; his or her means of obtaining knowledge of the facts; the witness' power
of discernment meaning their judgment, their understanding; his or her ability to
reason, observe, recollect and relate; the possible bias (if any) in favor of the side for
whom the witness testifies; the extent to which, if at all, each witness is either
corroborated or contradicted, supported or discredited by other evidence; whether
the witness testified with an intent to deceive you; the reasonableness or
unreasonableness of the testimony the witness has given; whether the witness made
any inconsistent or contradictory statements; and any and all other matters in the
evidence which serve to support or discredit his or her testimony to you.
During your deliberations, you may ask: what is more reasonable; the more
probable or the more logical version?
4

For cases dealing with circumstantial evidence, see: State v. Corby, 28 N.J. 106 (1958); State v. Fiorello,
36 N.J. 80, 87-88 (1961), cert. denied, 368 U.S. 967 (1962); State v. Ray, 43 N.J. 19, 30-31 (1964); State
v. Mills, 51 N.J. 277, 287 (1968), cert. denied, 393 U.S. 186 (1969); State v. Franklin, 52 N.J. 386, 406
(1968); State v. Mayberry, 52 N.J. 413, 436-37 (1968), cert. denied, 393 U.S. 1043, (1969); State v.
Graziani, 60 N.J. Super. 1, 13-14 (App. Div. 1959), aff'd o.b., 31 N.J. 538 (1960), cert. denied, 363 U.S.
830 (1960); State v. Hubbs, 70 N.J. Super. 322, 328-29 (App. Div. 1961); State v. Papitsas, 80 N.J. Super.
420, 424 (App. Div. 1963).
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Inconsistencies or discrepancies in the testimony of a witness, or between the
testimony of different witnesses, may or may not cause you to discredit such
testimony.

Two or more persons witnessing an incident may see or hear it

differently; an innocent misrecollection, like failure of recollection, is not an
uncommon experience in weighing the effect of a discrepancy, consider whether it
pertains to a matter of importance or an unimportant detail, and, whether the
discrepancy results from innocent error or willful falsehood.
A witness or witnesses may testify in this case with the assistance of a certified
court interpreter. Even if you understand the language spoken by the witness, you
must accept the interpretation of the testimony and you must not provide any
translation of your own to the jurors. Every juror is bound by the translation
provided by the interpreter, whether or not the juror agrees or disagrees with the
interpretation, because every juror must consider the same evidence during
deliberations.
[In appropriate cases charge "Testimony of Expert"]
( _________________________ ) stands before you on an indictment found
by the Grand Jury charging (him/her) with committing the crime(s) of
____________________________.
The indictment is not evidence of the defendant's guilt on the charge(s). An
indictment is a step in the procedure to bring the matter before the court and jury for
the jury's ultimate determination as to whether the defendant is guilty or not guilty
on the charge(s) stated in it.
The defendant has pleaded not guilty to the charge(s).
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The defendant on trial is presumed to be innocent and unless each and every
essential element of the offense(s) charged is (are) proved beyond a reasonable
doubt, the defendant must be found not guilty of that charge.
The burden of proving each element of the charge(s) beyond a reasonable
doubt rests upon the State and that burden never shifts to the defendant. It is not the
obligation or the duty of the defendant in a criminal case to prove his/her innocence
or offer any proof relating to his/her innocence.
The prosecution must prove its case by more than a mere preponderance of
the evidence, yet not necessarily to an absolute certainty.
The State has the burden of proving the defendant guilty beyond a reasonable
doubt. Some of you may have served as jurors in civil cases, where you were told
that it is necessary to prove only that a fact is more likely true than not true. In
criminal cases, the State’s proof must be more powerful than that. It must be beyond
a reasonable doubt.
A reasonable doubt is an honest and reasonable uncertainty in your minds
about the guilt of the defendant after you have given full and impartial consideration
to all of the evidence. A reasonable doubt may arise from the evidence itself or from
a lack of evidence. It is a doubt that a reasonable person hearing the same evidence
would have.
Proof beyond a reasonable doubt is proof, for example, that leaves you firmly
convinced of the defendant's guilt. In this world, we know very few things with
absolute certainty. In criminal cases the law does not require proof that overcomes
every possible doubt. If, based on your consideration of the evidence, you are firmly
convinced that the defendant is guilty of the crime charged, you must find him/her
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guilty. If, on the other hand, you are not firmly convinced of defendant's guilt, you
must give defendant the benefit of the doubt and find him/her not guilty.
You will note that a jury of 14 has been drawn in this case. At the conclusion
of all of the evidence and the charge of the court, there will be a random selection in
which 2 jurors will be selected to act as alternates. The 12 remaining jurors will then
deliberate and return a verdict. At this point we don't know who the alternates will
be, and whether or not their services will be utilized. Thus, I direct that all jurors
should pay equal attention to the evidence as it is presented, and to the court's rulings
which are applicable to the case.
(OPENINGS)
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GENERAL INFORMATION
Ladies and Gentlemen of the Jury, the evidence in this case has been presented
and the attorneys have completed their summations. We now arrive at that time
when you, as jurors, are to perform your final function in this case.
At the outset, let me express my thanks and appreciation to you for your
attention to this case. I would like to commend counsel for the professional manner
in which they have presented their respective cases and for their courtesy to the court
and jury during the course of this trial.
Before you retire to deliberate and reach your verdict, it is my obligation to
instruct you as to the principles of law applicable to this case. You shall consider
my instructions in their entirety and not pick out any particular instruction and
overemphasize it.
Generally speaking, these instructions consist of four parts. The first part
deals with the general principles of law that apply to a criminal case. The second
part describes the evidence that you may consider in your deliberations. The third
part is about the portions of the Criminal Code of New Jersey that you must apply
to the facts you find in this case to determine whether the State has proven beyond a
reasonable doubt that the defendant violated a specific criminal statute. Finally, the
fourth part of the instructions tells you how to go about conducting your
deliberations.
You must accept and apply this law for this case as I give it to you in this
charge. Any ideas you have of what the law is or what the law should be or any
statements by the attorneys as to what the law may be, must be disregarded by you,
if they are in conflict with my charge.
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NATURE OF INDICTMENT
Now, beginning with the general principles of law that apply to a criminal
case, the defendant(s) stand(s) before you on an indictment returned by the grand
jury charging him/her with [Insert Counts of Indictment for the jury to consider]:
The indictment is not evidence of the defendant's guilt on the charge(s). An
indictment is a step in the procedure to bring the matter before the court and jury for
the jury's ultimate determination as to whether the defendant is guilty or not guilty
on the charge(s) stated in it.
The defendant has pleaded not guilty to the charge(s).
PRESUMPTION OF INNOCENCE, BURDEN OF PROOF, REASONABLE
DOUBT
The defendant on trial is presumed to be innocent and unless each and every
essential element of an offense charged is proved beyond a reasonable doubt, the
defendant must be found not guilty of that charge.
The burden of proving each element of a charge beyond a reasonable doubt
rests upon the State and that burden never shifts to the defendant. The defendant in
a criminal case has no obligation or duty to prove his/her innocence or offer any
proof relating to his/her innocence.
The prosecution must prove its case by more than a mere preponderance of
the evidence, yet not necessarily to an absolute certainty.
The State has the burden of proving the defendant guilty beyond a reasonable
doubt. Some of you may have served as jurors in civil cases, where you were told
that it is necessary to prove only that a fact is more likely true than not true. In
criminal cases, the State’s proof must be more powerful than that. It must be beyond
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a reasonable doubt.
A reasonable doubt is an honest and reasonable uncertainty in your minds
about the guilt of the defendant after you have given full and impartial consideration
to all of the evidence. A reasonable doubt may arise from the evidence itself or from
a lack of evidence. It is a doubt that a reasonable person hearing the same evidence
would have.
Proof beyond a reasonable doubt is proof, for example, that leaves you firmly
convinced of the defendant's guilt. In this world, we know very few things with
absolute certainty. In criminal cases the law does not require proof that overcomes
every possible doubt. If, based on your consideration of the evidence, you are firmly
convinced that the defendant is guilty of the crime charged, you must find him/her
guilty. If, on the other hand, you are not firmly convinced of defendant's guilt, you
must give defendant the benefit of the doubt and find him/her not guilty.
FUNCTION OF THE COURT
The function of the judge is separate and distinct from the function of the jury.
It is my responsibility to determine all questions of law arising during trial and to
instruct the jury as to the law which applies in this case. You must accept the law as
given to you by me and apply it to the facts as you find them to be.
During the course of the trial, I was required to make certain rulings on the
admissibility of the evidence either in or outside of your presence. These rulings
involved questions of law. The comments of the attorneys on these matters were not
evidence. In ruling, I have decided questions of law and, whatever the ruling may
have been in any particular instance, you should understand that it was not an
expression or opinion by me on the merits of the case. Neither should my other
rulings on any other aspect of the trial be taken as favoring one side or the other.
Each matter was decided on its own merits.
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I may have sustained an objection(s) to some questions asked by counsel
which may have contained statements of certain facts. The mere fact that an attorney
asks a question and inserts facts or comments or opinions in that question in no way
proves the existence of those facts. You will only consider such facts which in your
judgment have been proven by the testimony of witnesses or from exhibits admitted
into evidence by the court.
JUDGE'S QUESTIONING
The fact that I may have asked questions of a witness in the case must not
influence you in any way in your deliberations. The fact that I asked such questions
does not indicate that I hold any opinion one way or the other as to the testimony
given by the witness. Any remarks made by me to counsel or by counsel to me or
between counsel, are not evidence and should not affect or play any part in your
deliberations.
FUNCTION OF THE JURY
As I instructed you when we started the case, I explained to you that you are
the judges of the facts and, as judges of the facts, you are to determine the credibility
of the various witnesses as well as the weight to be attached to their testimony. You
and you alone are the sole and exclusive judges of the evidence, of the credibility of
the witnesses and the weight to be attached to the testimony of each witness.
Regardless of what counsel said or I may have said recalling the evidence in
this case, it is your recollection of the evidence that should guide you as judges of
the facts. Arguments, statements, remarks, openings and summations of counsel are
not evidence and must not be treated as evidence. Although the attorneys may point
out what they think important in this case, you must rely solely upon your
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understanding and recollection of the evidence that was admitted during the trial.
Whether or not the defendant has been proven guilty beyond a reasonable doubt is
for you to determine based on all the evidence presented during the trial. Any
comments by counsel are not controlling.
It is your sworn duty to arrive at a just conclusion after considering all the
evidence which was presented during the course of the trial.
Now I will move on to the second part of the instructions and discuss the
evidence that you may consider in judging the facts of the case. When I use the term
“evidence” I mean the testimony you have heard and seen from this witness box,
any stipulations and the exhibits that have been admitted into evidence. Any exhibit
that has not been admitted into evidence cannot be given to you in the jury room
even though it may have been marked for identification. Only those items admitted
into evidence can be given to you.
Any testimony that I may have had occasion to strike is not evidence and shall
not enter in your final deliberations. It must be disregarded by you. This means that
even though you may remember the testimony you are not to use it in your
discussions or deliberations. Further, if I gave a limiting instruction as to how to use
certain evidence, that evidence must be considered by you for that purpose only.
You cannot use it for any other purpose.
As jurors, it is your duty to weigh the evidence calmly and without passion,
prejudice or sympathy. Any influence caused by these emotions has the potential to
deprive both the State and the defendant(s) of what you promised them - a fair and
impartial trial by fair and impartial jurors. Also, speculation, conjecture and other
forms of guessing play no role in the performance of your duty. As jurors, your
oath requires that you not be affected or influenced by any personal likes or
dislikes, opinions, prejudices, sympathy, or biases, including implicit, or
unconscious, bias. During your deliberations if you think unconscious bias is
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affecting your evaluation, think about the evidence again with the video and
this instruction in mind.
DIRECT AND CIRCUMSTANTIAL EVIDENCE
As I instructed you at the beginning of the case, evidence may be either direct
or circumstantial. Direct evidence means evidence that directly proves a fact,
without an inference, and which in itself, if true, conclusively establishes that fact.
On the other hand, circumstantial evidence means evidence that proves a fact from
which an inference of the existence of another fact may be drawn.1
An inference is a deduction of fact that may logically and reasonably be
drawn from another fact or group of facts established by the evidence. Whether or
not inferences should be drawn is for you to decide using your own common sense,
knowledge and every day experience. Ask yourselves is it probable, logical and
reasonable.
It is not necessary that all the facts be proven by direct evidence. They may
be proven by direct evidence, circumstantial evidence or by a combination of direct
and circumstantial evidence. All are acceptable as a means of proof. In many cases,
circumstantial evidence may be more certain, satisfying and persuasive than direct
evidence.
However, direct and circumstantial evidence should be scrutinized and
evaluated carefully. A verdict of guilty may be based on direct evidence alone,
circumstantial evidence alone or a combination of direct evidence and circumstantial
evidence provided, of course, that it convinces you of a defendant's guilt beyond a
reasonable doubt. The reverse is also true, a defendant may be found not guilty by
reason of direct evidence, circumstantial evidence, a combination of the two or a
1

The court may make reference to the example given to the jury previously in the “Instructions After
Jury is Sworn” model charge.
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lack of evidence if it raises in your mind a reasonable doubt as to the defendant's
guilt.
CREDIBILITY OF WITNESSES
As the judges of the facts, you are to determine the credibility of the witnesses
and, in determining whether a witness is worthy of belief and therefore credible, you
may take into consideration:
the appearance and demeanor of the witness;
the manner in which he or she may have testified;
the witness' interest in the outcome of the trial if any;
his or her means of obtaining knowledge of the facts;
the witness' power of discernment meaning his or her judgment understanding;
his or her ability to reason, observe, recollect and relate;
the possible bias, if any, in favor of the side for whom the witness
testified;
the extent to which, if at all, each witness is either corroborated or
contradicted, supported or discredited by other evidence;
whether the witness testified with an intent to deceive you;
the reasonableness or unreasonableness of the testimony the witness
has given;
whether the witness made any inconsistent or contradictory statement;
and any and all other matters in the evidence which serve to support or
discredit his or her testimony.
Through this analysis, as the judges of the facts, you weigh the testimony of
each witness and then determine the weight to give to it. Through that process you
may accept all of it, a portion of it or none of it.
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(CHARGE, IF APPLICABLE MODEL CHARGE(S) (ATTACHED) ON: ALIBI,
DEFENDANT'S ELECTION NOT TO TESTIFY, CREDIBILITY-PRIOR
CONVICTION OF A DEFENDANT, CREDIBILITY- PRIOR CONVICTION OF
A WITNESS, CREDIBILITY OF WITNESS-PRIOR ADJUDICATION OF
DELINQUENCY, EXPERT TESTIMONY, FALSE IN ONE-FALSE IN ALL,
TESTIMONY OF CHARACTER WITNESS, FINGERPRINTS,
FLIGHT,
IDENTIFICATION, IDENTITY-POLICE PHOTOS, PRIOR CONTRADICTORY
STATEMENTS OF WITNESSES, STATEMENT BY DEFENDANT (WHERE
ADMISSIBLE FOR CREDIBILITY PURPOSES ONLY), STATEMENTS OF
DEFENDANT, WITNESS IMMUNITY, WITNESS - TESTIFYING WHILE
WEARING RESTRAINTS, WITNESS-TESTIFYING IN JAIL GARB OR
PRISON GARB, and DEFENDANT-TESTIFYING IN JAIL GARB OR PRISON
GARB).2

2

This section should be deleted from the final draft of the charge to be given to the jury.
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Now, I will instruct you on the third part of the instructions on the portions of
the Criminal Code that you must apply to the facts you find to determine whether
the State has proven beyond a reasonable doubt that the defendant violated a specific
criminal statute. The statute read together with the indictment identifies the elements
which the State must prove beyond a reasonable doubt to establish the guilt of the
defendant on each of the counts in the indictment.

[CHARGE IF APPLICABLE]
In addition, you will have the opportunity to consider certain other offenses
besides those charged specifically in the indictment. These are what we call lesser
offenses, crimes or offenses of a lesser degree that are considered to be included
within the charges brought in the indictment. I will give you instructions about how
to consider these lesser offenses shortly.

[CHARGE IF APPLICABLE]
MULTIPLE CHARGES
There are _______________offenses charged in the indictment. They are
separate offenses by separate counts in the indictment. In your determination of
whether the State has proven the defendant guilty of the crimes charged in the
indictment beyond a reasonable doubt, the defendant is entitled to have each count
considered separately by the evidence which is relevant and material to that
particular charge based on the law as I will give it to you.
[CHARGE IF APPLICABLE]
WHERE MORE THAN ONE DEFENDANT: 3
3

When accomplice liability is involved charge according to State v. Bielkiewicz, 267 N.J. Super.
520 (App. Div. 1993).
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You must also return separate verdicts for each defendant as to each of the
charges being tried. In other words, you will have to decide each case individually.
Whether the verdicts as to each defendant are the same depends on the evidence and
your determination as judges of the facts.
[CHARGE SPECIFIC OFFENSES AND LESSER OFFENSES] 4

4

This bracketed text should be deleted from the final draft of the charge to be given to the jury.
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DELIBERATIONS
I will now give you some information on the final part of these instructions
on conducting your deliberations.
There is nothing different in the way a jury is to consider the proof in a
criminal case from that in which all reasonable persons treat any questions
depending upon evidence presented to them. You are expected to use your own good
common sense; consider the evidence for only those purposes for which it has been
admitted and give it a reasonable and fair construction in the light of your knowledge
of how people behave. It is the quality of the evidence, not simply the number of
witnesses that control.
As I said before, any exhibit that has not been marked into evidence cannot
be given to you in the jury room even though it may have been marked for
identification. Only those items marked in evidence can be given to you.
Very shortly you will go into the jury room to start your deliberations. I
remind you that, during deliberations, and, in fact, any time that you are in the jury
deliberation room, you must keep any cell phone, pager or other communication
device you may possess turned off.
You are to apply the law as I have instructed you to the facts as you find them
to be, for the purpose of arriving at a fair and correct verdict. The verdict must
represent the considered judgment of each juror and must be unanimous as to each
charge. This means all of you must agree if the defendant is guilty or not guilty on
each charge.
It is your duty, as jurors, to consult with one another and to deliberate with a
view to reaching an agreement, if you can do so without violence to individual
judgment. Each of you must decide the case for yourself, but do so only after an
impartial consideration of the evidence with your fellow jurors. In the course of
your deliberations, do not hesitate to re-examine your own views and change your
Page 11 of 13

CRIMINAL FINAL CHARGE

opinion if convinced it is erroneous but do not surrender your honest conviction as
to the weight or effect of evidence solely because of the opinion of your fellow
jurors, or for the mere purpose of returning a verdict. You are not partisans. You
are judges--judges of the facts.
UNANIMOUS VERDICT
You may return on each crime charged a verdict of either not guilty or guilty.
Your verdict, whatever it may be as to each crime charged, must be unanimous.
Each of the twelve members of the deliberating jury must agree as to the verdict.5
INSTRUCTIONS AS TO VERDICT FORM
To assist you in reporting a verdict I have prepared a verdict sheet for you.
You will have this with you in the jury room. This verdict form is not evidence.
This form is only to be used to report your verdict.
[Go Over Form With Jury]
JURY QUESTIONS
If, during your deliberations, you have a question or feel that you need further
assistance or instructions from me, or wish to have certain testimony read or played
back (or video or audio exhibit played back), write your question or request on a
sheet of paper and give it to the sheriff's officer who will be standing at the jury room
door who, in turn, will give it to me. That court officer will be sworn to perform
certain duties, such as keeping the jury together in a private place for purposes of
deliberations, and ensuring that no one speaks with you except by order of the court.

5

See State v. Milton, 178 N.J. 421 (2004), setting forth the process to be used in determining the
unanimity of the verdict. In some cases, a specific unanimity instruction is appropriate. See State v. Parker,
124 N.J. 628 (1991) and State v. Frisby, 174 N.J. 583 (2002). In those cases, a judge should instruct a jury
that it must be unanimous as to a particular theory of a case or as to a particular set of facts. The Judge must
also provide the jury a special verdict form in such cases.
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You are not to discuss with or ask the officer about trial matters or procedures.
Please be aware that the officer is also instructed not to initiate communications with
you, or to enter the deliberation room without your consent, except to communicate
on my behalf regarding administrative matters, such as information about breaks or
meals, or otherwise to ensure your comfort. If the officer must enter the deliberation
room, the officer will knock first and complete the officer’s responsibilities without
delay. When the officer enters the room, please stop your deliberations and do not
resume until the officer has left and closed the door.
Once I receive your question or request, I will go over it with the lawyers and
will try to answer it as quickly as possible. Please be patient. If you do send out a
question do not disclose where you stand on your deliberations. Do not tell us, as
an example, that you are 10 to 2 or 8 to 4 on a given charge. If you have reached a
unanimous verdict on each charge, knock on the door and let the officer know that
and we will bring you into court as soon as possible to receive your verdict.
I have come to the end of my charge.
[Do sidebar to give counsel opportunity to note objections on the record or excuse
jury for that purpose]
[Recharge if Necessary]
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