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A Call to Action to Protect our Judiciary1
Robin C. Bogan, Esq.
As New Jersey family law practitioners, we are strong advocates for our clients and their
families. Part of that advocacy must be to ensure that our judiciary is functioning properly and
that our clients have reasonable and timely access to courts when needed.
During the Covid-19 pandemic, our court system made incredible strides with technology
including implementing remote Court appearances, filings through JEDS, and initiatives to
protect public health and safety. In the aftermath, the spotlight must brightly shine on the
judicial vacancy crisis. Our courts are facing an insurmountable backlog of cases. With limited
judges to service the work and 22 more judicial vacancies on the horizon in 2022, the backlog
will increase and access to justice will be significantly compromised if this crisis is not
immediately addressed. We must act to protect the administration of justice and to promote our
third branch of government.
On Monday, April 11, 2022, Judge Glenn A. Grant, New Jersey’s Administrative
Director of the Courts, testified before the Assembly Budget Committee.2 Judge Grant warned
legislators of the impending judicial vacancy crisis.3 Judge Grant reported that as of May 1,
2022, the courts will have 75 judicial vacancies.4 While the judiciary has operated previously
with 25 to 30 judicial vacancies, the 75 vacancies would be a “historic high” and represents a
16% vacancy rate.5 The counties that are suffering with the highest judicial vacancies are Bergen
with 8, Essex with 12, Hudson with 7, Mercer with 7 and Union with 6.6
Judge Grant explained, “We simply cannot expect to confront the aftermath of a hundredyear crisis while facing an unprecedented number of judicial vacancies.”7 Judge Grant also
highlighted that family court and landlord/tenant matters were two areas significantly impacted
by the pandemic and the judicial shortages.8 According to Judge Grant’s testimony, pending
landlord/tenant cases increased more than four times.9 Domestic violence pending cases
increased from 1,869 in February of 2020 to 3,480 in February of 2022, representing an increase
of more than 85%.10 Domestic violence cases older than three months have also increased more
than 10 times from 41 in February of 2020 to 442 in February of 2022.11 Judge Grant recognized
that the longer we wait to address this problem, the worse it will get.12
On February 15, 2022, the mandatory retirement of Justice Faustino J. Fernandez-Vina
was a stark reminder of this crisis as New Jersey’s shortage of judges further impacted the
Supreme Court.13 The other open seat was created when Justice Jaynee LaVecchia retired from
the Supreme Court in December 2021. Justice Barry T. Albin will be reaching the mandatory
retirement age of seventy on July 7, 2022.14 Governor Murphy’s decision to replace Justice
LaVecchia with Rachel Wainer Apter has been held up for over a year because State Senator
Holly Schepisi R-Bergen invoked Senatorial courtesy.15
Whenever there is a judicial vacancy, the ripple effect negatively impacts the other sitting
judges, lawyers, and litigants. For judges who are currently sitting on the bench, a judicial
vacancy causes a shift and reallocation of work so that each judge is taking on more work than

one judge may be expected to handle. Burnout is inevitable. Not only are the sitting judges
overwhelmed and overworked, but it is even more daunting for them when no help is in sight.
This results in judges having limited time with each case due to the sheer volume. Work hours
for family part judges in New Jersey are not limited to the 8:30 a.m. – 4:30 p.m. workday, as
working evenings, weekends, vacations, and holidays has become routine. The quantity and size
of FM motions alone requires judges to expend a considerable amount of time preparing for oral
argument. This pace is not sustainable in the long term. Failing to remedy the judicial vacancy
crisis, may lead to existing judges leaving the bench before their normal retirement age. This
outcome would further exacerbate the judicial vacancy problem.
A judicial vacancy crisis also puts family law attorneys in a quandary. It is incredibly
difficult to counsel clients if you are unsure when a case will be heard. While the backlog of
cases has caused family law practitioners to increasingly utilize tools such as mediation and
arbitration to resolve cases, some matters require judicial intervention. Unfortunately, the
backlog has resulted in delayed justice. Applications are not filed in cases where they should
because the decision will not be rendered in a reasonable time. For example, a motion to resolve
summer parenting time filed in April, which would typically be heard in May or June, may not
be heard until August. The backlog also increases the filing of emergent applications for time
sensitive matters that normally would not qualify as emergent.16 Cases that must be tried may
require updated expert reports due to the passage of time, which increases experts’ fees as well
as litigation costs as a whole.17
As family lawyers, we are deeply aware that docket numbers represent people, families,
and children. We witness the emotional, mental, and financial toll on families forced into a
holding pattern, one that can last for several years. Frankly, when access to justice is limited or
delayed, a broken judicial system encourages those litigants who are not abiding by court orders
or final agreements to continue to do so. It is to their advantage to continue bad behavior as
there are no consequences. Delayed access to courts puts people seeking enforcement in a
financially precarious position. Even worse, languishing cases involving custody and parenting
time put children of those families in limbo until those cases can be properly adjudicated. More
difficult cases involving mental health issues, substance use or cases that require monitoring and
court oversight become unmanageable. Judges simply do not have time to devote to these cases
when faced with their overwhelming caseload. In response to judicial shortages, our court
system often prioritizes certain dockets over others or shuts down some dockets completely,
causing certain litigants and case types to be unfairly denied access to our court system.18
Judicial vacancies are not a new issue, but with 75 vacancies and possibly 22 more, we
are on the brink of a crisis of epic proportion. The 25-30 judicial vacancies in 2018 and 2019
hindered the public’s access the Courts, created an unmanageable backlog for the judiciary,
limited the types of trials that took place, but most importantly, caused significant delay in the
administration of justice. If our Senators and Governor fail to avert this crisis, it will most
certainly cause a state of emergency in our judiciary. New Jersey citizens will be denied access
to justice and the existing backlog will escalate, resulting in worsening the public’s ability to
have their disputes adjudicated in a reasonable and timely manner.

Each family law attorney must do their part to defend the judiciary and speak out when
its ability to properly function is threatened. As President Carmagnola remarked a few days ago,
“What the Governor’s office needs to do is get a little more aligned with what’s going on
locally.” He said, “Try to focus on particular counties and what is holding things up. That will go
a long way to potentially loosening this log jam.”19 It is our responsibility to urge our Senators,
(especially in Bergen, Essex, Hudson, Mercer, and Union counties), to take prompt action to
consider all pending judicial nominations and Governor Murphy to timely nominate and renominate judicial candidates to maintain and preserve the integrity of New Jersey’s judiciary.
The time to act is now. In 15 minutes, here is how you can help to protect our
judiciary:
1) Make a copy of this article and send it to your Senator with a cover letter indicating
that the judicial vacancy crisis needs to be addressed immediately. You can find the
contact
information
for
the
Senator
in
your
district
at
http://njleg.state.nj.us/legislative-roster.
2) Contact your Senator by calling or writing your own letter/email.
3) Contact your County Bar Association leadership and ask them to prepare a resolution
to send to Governor Murphy or write individual letters to their Senators.
4) Reach out to media publications and outlets to alert them to the judicial vacancy
crisis.
The judicial vacancy crisis is a serious and long-standing issue that must be remedied.
Please do not wait to do your part. Together, we can be the catalyst of change.
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Message From NJSBA President Domenick Carmagnola on Judicial Vacancy Crisis
New Jersey State Bar President Domenick Carmagnola wrote an op-ed published by The Record on
April 21 on the critical need to fill judicial vacancies and the crisis facing the public as a result.
Read the op-ed below.
Opinion: Lack of state judges has reached crisis level
Domenick Carmagnola
Guest Columnist
The term ‘unprecedented’ has weight and heft in the legal world. It is used in circumstances where
meaningful change has occurred, and what is happening in New Jersey’s Judiciary is truly
unprecedented.
While the world emerges from a pandemic, our legal system suffers through an epidemic of gridlock,
burnout and injustice caused by the growing number of judicial vacancies. Every day that passes
without addressing the problem bangs deeper the dent in the public’s trust that its justice system
works fairly and efficiently for them.
There are currently 73 Superior Court vacancies statewide out of 463 judge seats. That number will
grow to an historic high of 75 by the beginning of May. An additional 22 judges are expected to leave
the bench by the end of 2022. And to make matters worse, the state Supreme Court – currently
operating with only six justices – will lose another to retirement in July.
The vacancy rates plague each vicinage in the state, from the smallest to those that process the
most cases. Essex County, the county with the state’s largest caseload, is missing roughly 20% of
its judges — Atlantic County is operating without a quarter of its judges, and Mercer County is down
almost a third.
Simply put, a justice system this devoid of judges is unsustainable.
The problem is compounded by a rising backlog in court cases due primarily to the pandemic. While
the Administrative Office of the Courts made great strides in keeping the courthouse doors open
since 2020 through virtual hearings and events, certain court matters were inevitably put on hold.
Pending cases in landlord-tenant matters have jumped more than four times, from 11,316 in
February 2020 to 46,369 in February 2022, the AOC says. Pending domestic violence cases have
jumped 86.2%, from 1,869 in February 2020 to 3,480 in February 2022. And post-indictment pending
criminal cases are almost 50% higher than before the pandemic.

It’s a two-pronged crisis—cases continue to pile up, yet there is a dearth of judges to adjudicate
them.
The ripple effect is profound. Judges and their staff risk burnout from shouldering the overflow of
cases. The average citizen with a legitimate legal gripe may turn away from the justice system. And,
more significantly, those criminal defendants detained pre-trial, will continue to languish in jail.
Unfortunately, there’s no single reason for the vacancies. What we have is perfect storm of causes:
the pandemic taking focus off judicial nominations, the governor’s office not nominating people who
will get approval from their home county senator, and senators unable to form a consensus on
nominees. Couple that with the societal effects of judges opting for early retirement, and you have a
full-blown crisis.
The New Jersey State Bar Association is proud to play an integral role in the review of judicial
candidates through the Hughes Compact. We have worked vigilantly to review all candidates
presented, and have ramped up those efforts.
But we need the Governor’s Office and the Legislature to put the judicial crisis at the center of their
attention. It is their duty to ensure that the residents of our state have a court system with adequate
resources to address their matters efficiently, effectively and without undue delay.
We urge the governor to nominate and the Senate to provide its thoughtful advice and consent on as
many qualified judicial candidates as possible.
Domenick Carmagnola is the president of the New Jersey State Bar Association. He is a founding
partner at Carmagnola and Ritardi, LLC in Morristown.

4:52-1. Temporary Restraint and Interlocutory Injunction-Application on Filing of
Complaint
(a) Order to Show Cause with Temporary Restraints. On the filing of a complaint
seeking injunctive relief, the plaintiff may apply for an order requiring the defendant to
show cause why an interlocutory injunction should not be granted pending the disposition
of the action. The proceedings shall be recorded verbatim provided that the application
is made at a time and place where a reporter or sound recording device is available. The
order to show cause shall not, however, include any temporary restraints or other interim
relief unless the defendant has either been given notice of the application or consents
thereto or it appears from specific facts shown by affidavit or verified complaint that
immediate and irreparable damage will probably result to the plaintiff before notice can
be served or informally given and a hearing had thereon. If the order to show cause
includes temporary restraints or other interim relief and was issued without notice to the
defendant, provision shall be made therein that the defendant shall have leave to move
for the dissolution or modification of the restraint on 2 days’ notice or on such other notice
as the court fixes in the order. The order may further provide for the continuation of the
restraint until the further order of the court and shall be returnable within such time after
its entry as the court fixes but not exceeding 35 days after the date of its issuance, unless
within such time the court on good cause shown extends the time for a like period or
unless the defendant consents to an extension for a longer period.
(b) Order to Show Cause as Process; Service. If the order to show cause issues
upon the filing of the complaint, no summons shall issue in the action if the order contains
the name and address of plaintiff's attorney, if any, otherwise plaintiff's address; the time
within which defendant shall serve and file an answer upon plaintiff or plaintiff's attorney
as provided by these rules; and a notice to defendant that upon failure to so file and serve
an answer, judgment by default may be rendered against the defendant for the relief
demanded in the complaint. The order shall be served upon defendant together with a
copy of the complaint and any supporting affidavits at least 10 days before the return date
and in the manner prescribed by R. 4:4-3 and 4:4-4 for service of summons, unless the
court orders a shorter or longer time or other manner of service.
(c) Hearing; Briefs. Oral testimony may be taken in the court's discretion on the
return date of the order to show cause and on the return date of defendant's motion to
dissolve or modify the temporary restraint. Briefs shall be submitted in support of the
application for an interlocutory injunction.
Note: Source – R.R. 4:67-2. Paragraph (a) amended July 7, 1971 to be effective September 13,
1971; paragraph (a) amended effective July 26, 1984 to be effective September 10, 1984; paragraphs (a)
and (b) amended July 13, 1994 to be effective September 1, 1994; paragraph (a) amended July 9, 2008 to
be effective September 1, 2008; paragraph (a) amended July 29, 2019 to be effective September 1, 2019.

4:52-2.
Action

Temporary Restraint and Interlocutory Injunction-During Pendency of

During the pendency of an action, either a temporary restraint or an interlocutory
injunction may be applied for either by motion or by order to show cause. The order to
show cause shall be applied for and proceeded with in accordance with the provisions of
R. 4:52-1, insofar as applicable.
Note:

Source – R.R. 4:67-3.

4:52-3. Security
The court, on granting a temporary restraining order or interlocutory injunction or
at any time thereafter, may require security or impose such other equitable terms as it
deems appropriate.
Note:

Source – R.R. 4:67-4.

4:52-4. Form and Scope of Injunction or Restraining Order
Every order granting an injunction and every restraining order shall set forth the
reasons for its issuance; shall be specific in terms; shall describe in reasonable detail,
and not by reference to the complaint or other document, the act or acts sought to be
restrained; and is binding only upon such parties to the action and such of their officers,
agents, employees, and attorneys, and upon such persons in active concert or
participation with them as receive actual notice of the order by personal service or
otherwise.
Note:

Source – R.R. 4:67-5.

4:52-5. Denial of Application
A statement of the denial of an application for a temporary restraining order or an
interlocutory injunction shall be made on the complaint or affidavit which shall then be
filed.
Note:

Source – R.R. 4:67-6.

4:52-6. Stay of Action in Superior Court
No injunction or restraint shall be granted in one action to stay proceedings in
another pending action in the Superior Court, but such relief may be sought on
counterclaim or otherwise in the pending action.
Note:

Source – R.R. 4:67-7; amended July 26, 1984 to be effective September 10, 1984.

4:52-7. Labor Disputes
These rules do not supersede N.J.S. 2A:15-51 to 58 (Injunctions in Labor
Disputes).
Note:

Source – R.R. 4:67-9.

