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Case Number: A-21-838762-C
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DISTRICT COURT
CLARK COUNTY, NEVADA
DION GREEN, as Personal Representative of
the ESTATE OF DERRICK FUDGE, deceased;
DION GREEN, individually, and as surviving
child of DERRICK FUDGE, deceased;
LASANDRA JAMES, as Guardian of
HANNAH OGLESBY, surviving minor child of
LOIS OGLESBY, deceased;
LASANDRA JAMES, as Guardian of REIGN
LEE, surviving minor child of LOIS
OGLESBY, deceased;
DANITA TURNER, as Personal
Representative of the ESTATE OF LOGAN M.
TURNER, deceased;
DANITA TURNER, as surviving parent of
LOGAN TURNER, deceased;
MICHAEL TURNER, as surviving parent of
LOGAN TURNER, deceased;
NADINE WARREN, as Personal
Representative of the ESTATE OF BEATRICE
NICOLE WARREN-CURTIS, deceased
NADINE WARREN, as surviving parent of
BEATRICE NICOLE WARREN-CURTIS,
deceased;
RONALD PHILIP CUMER, as Personal
Representative of the ESTATE OF
NICHOLAS P. CUMER, deceased;
RONALD PHILIP CUMER, as surviving
parent of NICHOLAS CUMER, deceased; and

26
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CASE NO. A-21-838762-C
DEPT. NO. 32
AMENDED
COMPLAINT

1

VICKY CUMER, as surviving parent of
NICHOLAS CUMER, deceased;

2
3
4
5
6
7
8
9
10
11
12
13

Plaintiffs,
v.
KYUNG CHANG INDUSTRY USA, INC. d/b/a
KCI USA, a Nevada corporation;
KYUNGCHANG INDUSTRY CO., LTD., a
foreign limited liability company; DOES I
through X, inclusive; and ROE BUSINESS
ENTITIES XI through XX, inclusive,
Defendants.
Plaintiffs, DION GREEN, as Personal Representative of the ESTATE OF
DERRICK FUDGE, deceased; DION GREEN, individually, and as surviving child of
DERRICK FUDGE, deceased; LASANDRA JAMES, as Guardian of HANNAH

14

OGLESBY, surviving minor child of LOIS OGLESBY, deceased; LASANDRA

15

JAMES, as Guardian of REIGN LEE, surviving minor child of LOIS OGLESBY,

16

deceased; DANITA TURNER, as Personal Representative of the ESTATE OF

17
18
19

LOGAN M. TURNER, deceased; DANITA TURNER, as surviving parent of LOGAN
TURNER, deceased; MICHAEL TURNER, as surviving parent of LOGAN

20

TURNER, deceased; NADINE WARREN, as Personal Representative of the

21

ESTATE OF BEATRICE NICOLE WARREN-CURTIS, deceased; NADINE

22

WARREN, as surviving parent of BEATRICE NICOLE WARREN-CURTIS,

23
24
25
26

deceased, RONALD PHILIP CUMER, as Personal Representative of the ESTATE
OF NICHOLAS P. CUMER, deceased; RONALD PHILIP CUMER, as surviving
parent of NICHOLAS CUMER, deceased; VICKY CUMER, as surviving parent of

27
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1

NICHOLAS CUMER, deceased; (collectively “Plaintiffs”) by and through their

2

attorneys of record CLAGGETT & SYKES LAW FIRM, BRADY, COOPER &

3

ELLIOTT, LLC, and, SLOAN, HATCHER, PERRY, RUNGE, ROBERTSON,

4

SMITH & JONES for their causes of action against Defendants KYUNG CHANG

5
6
7

INDUSTRY USA, INC. d/b/a KCI USA, a Nevada corporation; KYUNGCHANG
INDUSTRY CO., LTD., a foreign limited liability company; DOES I through X,

8

inclusive; and, ROE BUSINESS ENTITIES XI through XX, INCLUSIVE

9

(collectively “Defendants”), and each of them alleges and complains as follows:

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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INTRODUCTION
1.

“No honest man needs more than 10 rounds,” said famed firearms

manufacturer and designer William B. Ruger, Sr., over twenty years ago.
2.

Ruger also stated, “I never intended for simple civilians to have my 20-

or 30-round magazines . . . .”
3.

A magazine is the accessory used to store and feed ammunition in

semiautomatic and automatic guns. Rounds, or cartridges, are ammunition—what
contains the bullet that is fired from the gun. The large capacity ammunition
magazines (“LCMs”) that Mr. Ruger found unfit for “honest” civilians enable many
rounds to be fired from semi-automatic guns without reloading.
4.

LCMs are not necessary for lawful self-defense or hunting. They are

necessary for killing large numbers of people quickly, before the user can be stopped.
5.

While soldiers in war may need to shoot many people quickly in battle,

civilians need LCMs only to engage in mass assaults on other civilians or law
enforcement—that is, mass shootings.
6.

This case is about what happens when companies recklessly market and

sell these instruments of mass slaughter to the general public, indiscriminately, and
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1

without reasonable practices. And not just the 20 or 30 round magazines that Mr.

2

Ruger found unacceptable for civilians, but magazines with three to five times that

3

capacity that enable the firing of 100 rounds without reloading.
7.

4

While some debate the exact number of rounds beyond which a LCM

5

becomes an unreasonably dangerous and unnecessary firearms accessory that poses

6

an unacceptable risk to public safety, an LCM containing 100 rounds falls squarely

7

over the threshold of unreasonableness.
8.

8
9

assaults or their civilian equivalent—mass shootings.
9.

10
11

A 100-round LCM’s meaningful utility is solely limited to military
A 100-round LCM has no or negligible uses for law-abiding people

employing firearms for legitimate purposes such as self-defense or hunting.
10.

12

Defendants knew that LCMs have been used repeatedly to slaughter

13

and terrorize Americans in a string of horrific mass shootings. They knew that mass

14

killers are attracted to LCMs, because they desire them for maximum killing. They

15

knew that the online market was particularly attractive for some killers and their

16

suppliers.

17

11.

Knowing this, Defendants deliberately marketed and sold to the

18

general public LCMs—not just any LCMs, but 100-round magazines that have 3-5

19

times the killing capacity of already dangerous 20- or 30-round magazines. And

20

they sold these instruments of slaughter without any reasonable safeguards,

21

screening, or limits. They even directed customers to the anything-goes Internet

22

marketplace, where many criminals flock because of its secrecy and lack of rules.
12.

23

Defendants’ reckless actions directly and foreseeably channeled a 100-

24

round double-drum magazine (the “Magazine”) into the hands of a mass shooter (the

25

“Shooter”). 1 The Shooter did exactly what Defendants knew or should have known

26
27
28

1

This complaint refers to this individual in generic terms so as to avoid giving notoriety to
criminals.
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1

one of its customers would do with their instrument of mass slaughter: he obtained

2

Defendants’ 100-round magazine from an online vendor identified on KCI USA’s

3

website; he then combined the Magazine with an AR-15 style firearm (the “Firearm”)

4

to perpetrate a mass shooting, transforming a popular, commercial district into a war

5

zone. This shooting—a week after an LCM mass shooting at the Gilroy, California

6

Garlic festival (in which 14 people were shot, 3 fatally), 13 hours after an LCM mass

7

shooting at an El Paso Wal-Mart (in which 46 people were shot, 23 fatally)—occured

8

in Dayton, Ohio on August 4, 2019 (the “Attack”).

9

13.

This is the Magazine, recovered by police after the Attack:

14.

Defendants’ Magazine enabled the Shooter to fire 41 rounds in

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

approximately 32 seconds.
15.

26 people were shot with rounds expended from the Magazine during

the Attack, and 9 perished.

27
28
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2
3

16.

The victims included Plaintiffs’ family members and loved ones Derrick

Fudge, Lois Oglesby, Logan Turner, Nicole Warren-Curtis, and Nicholas Cumer.
17.

Dion Green is the only son of Derrick Fudge, who was killed in the

4

Attack. Derrick was 57 years old. Derrick was not just Dion’s father, but one of his

5

best friends. Dion was out with his father on August 4. When the shooting began,

6

Derrick was standing in front of his son, and took the gunfire. Dion realized his father

7

was shot and held him. Dion just wanted to tell his dad that he loved him. Dion’s

8

father died in his arms.

9

18.

LaSandra James is the mother of Lois Oglesby. Lois was 27 when she

10

was killed in the Attack. Lois left a 7-year-old daughter and a 2-month-old daughter.

11

Right after Lois was shot, she called her children’s father and said, “Babe, I just got

12

shot in my head. I need to get to my kids.” LaSandra has taken in both girls. She is

13

now their legal guardian and is raising them.

14

19.

Danita Turner and Michael Turner are the mother and father of Logan

15

Turner. Logan turned 30 years old a few days before he was killed in the Attack.

16

Logan was an only child and only grandchild. He worked as a machinist and a server,

17

and was in school to advance his career. Just before he died, Logan had bought his

18

first house and a dream car.

19

20.

Nadine Warren is the mother of Beatrice Nicole Warren-Curtis. Nikki,

20

as many friends called her, was 36 when she was killed in the Attack. She worked at

21

an insurance company. On August 4 she was enjoying a night out with her friend and

22

co-worker, Monica Brickhouse, who was also killed in the Attack.

23

21.

Ronald Cumer and Vicky Cumer are the father and mother of Nicholas

24

Cumer, their only child. Nicholas was 25 years old when he was killed in the Attack.

25

Nicholas wanted to dedicate his life to serving cancer patients. He had recently

26

accepted an offer from Dayton-based Maple Tree Cancer Alliance to run their new

27
28
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1

office in Pennsylvania, and on August 4 he and his colleagues were out celebrating.

2

Nicholas courageously gave his life shielding two coworkers during the Attack.

3

22.

These cursory summaries of the loved ones who the Plaintiffs lost do not

4

attempt to capture the people they were, the futures taken away from them, or how

5

Plaintiffs have been damaged by their losses. Those that survive will live with the

6

loss and their own injuries for the rest of their lives.

7
8
9
10
11
12
13
14
15
16
17

23.

Upon information and belief, Defendants continue to market and sell

their 100-round LCMs today as they did to supply the Shooter.
24.

This shooting would not have been possible without Defendants’ 100-

round LCM, or Defendants’ reckless sales and marketing practices.
25.

The Shooter needed Defendants’ instrument of slaughter to accomplish

his mission—to kill and terrorize many people quickly.
26.

Defendants needed the Shooter to accomplish their mission—to make as

much money as possible.
27.

Defendants provided this instrument of slaughter to the general public,

and sold it in a way that made it easy for the Shooter to obtain it.
28.

Upon information and belief, the Defendants have not changed their

18

reckless and unreasonable practices relating to 100-round LCMs in any way since the

19

Attack.

20
21
22
23
24
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1

29.

Defendants continue to market, distribute, and/or sell similar 100-round

2

LCMs. For example, just two weeks ago, KCI USA posted this picture on its website

3

and social media, with the caption “keeping it 100”:

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

30.

Plaintiffs are entitled to damages for the harm foreseeably flowing from

22

the Defendants’ reckless conduct in relation to the Magazine, as well as to injunctive

23

relief to abate the ongoing nuisance created by Defendants’ continuing conduct with

24

regards to similar 100-round LCMs.

25
26

31.

This lawsuit does not in any way challenge the right of law-abiding

citizens to bear arms.

27
28
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1

32.

This lawsuit also does not in any way challenge the right of responsible

2

manufacturers, distributors, and sellers of firearms and/or firearms accessories to

3

conduct business while complying with all aspects of the relevant standard of care

4

and/or applicable state and/or federal laws.

5
6

33.

Instead, it seeks to hold the Defendants accountable for their reckless

and unlawful conduct, which foreseeably resulted in the Attack.
PARTIES

7
8
9

34.

DION GREEN (hereinafter “Mr. Green”) was at all times relevant a

resident of Clark County, Ohio. Mr. Green is the son of Derrick Fudge and the heir

10

to the Estate of Derrick Fudge. Derrick Fudge was at all times relevant to this

11

litigation a resident of Clark County, Ohio. Mr. Green is the Administrator and

12

Personal Representative of Derrick Fudge’s Estate.

13

35.

LASANDRA JAMES (hereinafter “Ms. James”) was at all times

14

relevant a resident of Montgomery County, Ohio. Ms. James is the mother of Lois

15

Oglesby. Ms. James is also the guardian of Hannah Oglesby and the guardian of

16

Reign Lee, both of whom are the minor daughters of Lois Oglesby. Hannah Oglesby

17

is an heir of Lois Oglesby and was at all times relevant to this litigation a resident

18

of Montgomery County, Ohio. Reign Lee is an heir of Lois Oglesby, and was at all

19

times relevant to this litigation a resident of Montgomery County, Ohio. Lois

20

Oglesby was at all times relevant to this litigation a resident of Montgomery

21

County, Ohio.

22

36.

DANITA TURNER (hereinafter “Ms. Turner”) was at all times

23

relevant a resident of Warren County, Ohio. Ms. Turner is the mother of Logan

24

Turner and an heir to the Estate of Logan M. Turner. Logan Turner was at all

25

times relevant to this litigation a resident of Montgomery County, Ohio. Ms. Turner

26

is the Administrator and Personal Representative of Logan Turner’s Estate.

27
28
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1

37.

MICHAEL TURNER (hereinafter “Mr. Turner”) was at all times

2

relevant a resident of Hamilton County, Tennessee. Mr. Turner is the father of

3

Logan Turner and an heir to the Estate of Logan M. Turner. Logan Turner was at

4

all times relevant to this litigation a resident of Montgomery County, Ohio.

5

38.

NADINE WARREN (hereinafter “Ms. Warren”) was at all times

6

relevant a resident of Carrollton, Isle of Wight County, Virginia. Ms. Warren is the

7

mother of Beatrice Nicole Warren-Curtis and an heir to the Estate of Beatrice

8

Nicole Warren-Curtis. Beatrice Nicole Warren-Curtis was at all times relevant to

9

this litigation a resident of Carrollton, Isle of Wight County, Virginia. Ms. Warren is

10

the Administrator and Personal Representative of Beatrice Nicole Warren-Curtis’s

11

Estate.

12

39.

RONALD PHILIP CUMER (hereinafter “Mr. Cumer”) was at all times

13

relevant a resident of Washington County, Pennsylvania. Mr. Cumer is the father of

14

Nicholas Cumer and an heir to the Estate of Nicholas P. Cumer. Nicholas Cumer

15

was at all times relevant to this litigation a resident of Washington County,

16

Pennsylvania. Mr. Cumer is the Administrator and Personal Representative of

17

Nicholas P. Cumer’s Estate.

18

40.

VICKY CUMER (hereinafter “Mrs. Cumer”) was at all times relevant a

19

resident of Washington County, Pennsylvania. Mrs. Cumer is the mother of

20

Nicholas Cumer and an heir to the Estate of Nicholas P. Cumer. Nicholas Cumer

21

was at all times relevant to this litigation a resident of Washington County,

22

Pennsylvania.

23

41.

Plaintiffs are informed and believe and thereon allege that, at all times

24

relevant herein, Defendant KYUNG CHANG INDUSTRY USA, INC. d/b/a KCI

25

USA (“KCI USA”) was and is a Nevada corporation formed and existing under the

26

laws of the State of Nevada and doing business in Clark County, Nevada, with its

27
28
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1

principal place of business at 180 Cassia Way, #509-510, Henderson, Nevada,

2

89014.

3

42.

KCI USA repeatedly identifies itself as the “ONLY legitimate

4

manufacturer of KCI products” and states that it “specializ[es] in High Capacity

5

drum magazines” like the Magazine.

6

43.

Upon information and belief, KCI USA manufactured, imported,

7

marketed, distributed, and/or sold the Magazine, either directly or through one or

8

more intermediaries, to a member of the general public who was assisting the

9

Shooter.

10

44.

Plaintiffs are informed and believe and thereon allege that, at all times

11

relevant herein, Defendant KYUNGCHANG INDUSTRY CO., LTD. (“KCI”) was

12

and is the South Korean parent company of KCI USA.

13

45.

Upon information and belief, KCI oversaw, directed, or otherwise

14

participated in the manufacture, distribution, and/or sale of the Magazine in

15

coordination with KCI USA.

16

46.

The true names or capacities, whether corporate, associate, individual

17

or otherwise, of Defendants and DOES I through X, inclusive, are unknown to

18

Plaintiffs who, therefore, sue said Defendants by such fictitious names. Plaintiffs

19

are informed and believe, and thereon allege, that each of the Defendants

20

designated herein as DOE is legally responsible in some manner for the events and

21

happenings herein referred to and proximately caused injury and damages thereby

22

to Plaintiffs as hereinafter alleged. Plaintiffs will seek leave of the Court to amend

23

this Complaint to insert the true names and capacities of DOES I through X when

24

the same have been ascertained and to join such Defendants in this action.

25
26

47.

The true names or capacities of Defendants, ROE BUSINESS

ENTITIES XI through XX, inclusive, are unknown to Plaintiffs who, therefore, sue

27
28
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1

said Defendants by such fictitious names. Defendants designated herein as ROE

2

BUSINESS ENTITIES XI through XX, and each of them, are predecessors-in-

3

interest, successors-in-interest, and/or agencies otherwise in a joint venture with,

4

and/or serving as an alter ego of, any and/or all Defendants named herein; and/or

5

are entities responsible for the supervision of the individually named Defendants at

6

the time of the events and circumstances alleged herein; and/or are entities

7

employed by and/or otherwise directing the individual Defendants in the scope and

8

course of their responsibilities at the time of the events and circumstances alleged

9

herein; and/or are entities otherwise contributing in any way to the acts complained

10

of and the damages alleged to have been suffered by the Plaintiff herein. Plaintiffs

11

are informed and, on that basis believe and thereon allege, that each of the

12

Defendants designated as a ROE BUSINESS ENTITY is in some manner

13

negligently, vicariously, and/or statutorily responsible for the events and

14

happenings referred to and caused damages to Plaintiffs as herein alleged.

15

Plaintiffs will seek leave of the Court to amend this Complaint to insert the true

16

names of such Defendants when the same have been ascertained.
JURISDICTION & VENUE

17
18

48.

This Court has jurisdiction over this matter under NRS 14.065 as

19

Defendant KCI USA is a Nevada corporation and this matter involves an amount in

20

controversy in excess of $15,000.00. Venue is proper pursuant to NRS 13.040, as

21

Defendants, or any one of them, resided in Clark County, Nevada at the

22

commencement of this action.

23

49.

Upon information and belief, KCI USA manufactured the Magazine in

24

Nevada, imported the Magazine into Nevada, distributed the Magazine from Nevada,

25

and/or shipped the Magazine from Nevada to the third party assisting the Shooter

26

(either directly or through intermediaries).

27
28
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50.

Upon information and belief, KCI is the parent company of KCI USA

2

and purposefully directed activities at Nevada by overseeing, directing, or otherwise

3

participating in the manufacture, distribution, and sale of the Magazine in

4

coordination with KCI USA and with the express intention that KCI USA act as the

5

sole distributor of KCI products in the United States.

6

51.

Plaintiffs’ claims arise out of KCI’s substantial contacts with Nevada.

7

52.

Thus, venue and jurisdiction are proper in this Court.

8
9

GENERAL ALLEGATIONS
A.

DEFENDANTS’ LCMS ARE UNREASONABLY DANGEROUS
FIREARMS ACCESSORIES WHICH ARE DESIGNED TO
ENABLE UNLAWFUL MASS SHOOTINGS LIKE THE ATTACK
WHEN SOLD TO CIVILIANS.

53.

Defendants manufacture, distribute, and/or sell LCMs like the

10
11
12
13

Magazine as firearms accessories for members of the civilian public to add to guns so

14

they can fire 100 without reloading (or 101 rounds if there is a round in the chamber).

15
16

54.

A 100-round LCM like the Magazine is not a component part of a

firearm.

17

55.

18

with a firearm.

19

56.

20

Upon information and belief, the Magazine was not sold or packaged
Upon information and belief, Defendants’ 100-round LCMs are rarely

sold or packaged with any firearm.

21

57.

A 100-round LCM is not essential to the discharge of a gun.

22

58.

Indeed, a gun like the Firearm can and will fire with a smaller magazine

23
24

or with no magazine attached but a round in the chamber.
59.

Defendants’ LCMs are firearms accessories.

25
26
27
28
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1

60.

LCM accessories are useful when combined with guns—especially

2

military-style assault firearms like AR-15-style guns—to inflict a high number of

3

casualties.

4

61.

The people in the civilian market who need LCMs are mass killers.

5

62.

Defendants have long known that mass killers are attracted to LCMs,

6
7
8

and they use LCMs to commit horrific, mass slaughters.
63.

These incidents include, but are not limited to:
a.

On July 28, 2019, a shooter armed with an AK-47-style rifle, a 75-

9

round drum magazine, and multiple 40-round magazines

10

attacked people attending a festival in Gilroy, California and shot

11

16 people, 3 who were killed.

12

b.

On November 7, 2018, a shooter armed with a pistol and multiple

13

30-round magazines attacked people at a bar and grill in

14

Thousand Oaks, California and killed 12 people.

15

c.

On February 14, 2018, a shooter armed with an AR-15-style rifle

16

and several 30- or 40-round magazines attacked people at

17

Marjory Stoneman Douglas High School in Parkland, Florida and

18

killed 17 people while wounding 17 more.

19

d.

On November 5, 2017, a shooter armed with an AR-15-style rifle

20

and around fifteen 30-round magazines attacked worshippers

21

attending church in Sutherland Springs, Texas and killed 26

22

people while wounding 20 more.

23

e.

On October 1, 2017, a shooter armed with multiple firearms—

24

including

several

AR-15-style

25

magazines, and a 40-round magazine attacked people at a music

26
27
28
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rifles—twelve

100-round

1

festival in Las Vegas, Nevada and killed 58 people while

2

wounding hundreds.

3

f.

On June 12, 2016, a shooter armed with multiple firearms—

4

including

5

magazines attacked people at a nightclub in Orlando, Florida and

6

killed 49 people while wounding 53 more.

7

g.

an

assault-style

rifle—and

multiple

30-round

On December 2, 2015, two shooters armed with multiple AR-15-

8

style rifles and four 30-round magazines attacked people at a

9

regional center in San Bernadino, California and killed 14 while
injuring 21.

10
11

h.

On June 7, 2013, a shooter armed with multiple firearms—

12

including an AR-15-style rifle—and forty 30-round magazines

13

attacked people at a college in Santa Monica and killed 5 people.

14

i.

On December 14, 2012, a shooter armed with multiple firearms—

15

including an AR-15-style rifle—and one or more 30-round

16

magazines attacked people at an elementary school in Newtown,

17

Connecticut and killed 26 people, including 20 children.

18

j.

On July 20, 2012, a shooter armed with multiple firearms—

19

including an AR-15-style rifle—and at least one 100-round and

20

one 40-round magazine attacked people at a movie theater in

21

Aurora, Colorado and killed 12 people while wounding 58.

22

k.

On January 8, 2011, a shooter armed with a 33-round LCM

23

attacked people at at then-Representative Gabby Giffords’

24

constitutent meeting in a Safeway parking lot, killing 6 people

25

and wounding 13. A federal judge, John Roll, was one of those

26

killed.
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1
2
3

64.

There are many, many more examples of mass slaughters using LCMs

in America. Most were well-publicized, so Defendants should be well aware of them.
65.

In addition to these specific, illustrative examples, a publicly available

4

analysis released by Everytown for Gun Safety on March 22, 2019, surveyed mass

5

shootings from 2009-2017 and found that 58% of mass shootings with known

6

magazine capacity data involved firearms with LCMs.

7

66.

The reason why LCMs like the Magazine are disproportionately utilized

8

by mass shooters is, in part, because the large volume of rounds minimizes the

9

number of times a shooter must pause and reload.

10

67.

For example, in the shooting of Judge Roll, Gabby Giffords, and others,

11

the shooter was stopped when—after 31 shots—his magazine ran out of ammunition

12

and he needed to change magazines.

13
14
15

68.

If he had Defendants’ LCM 100 round magazine, he could have kept

shooting and inflicted triple the damage.
69.

The scarcity of reloading intervals decreases opportunities for victims to

16

escape or fight back and makes it harder for law enforcement or others to intervene

17

to stop the shooter.

18

70.

This helps explain why mass shootings involving LCMs, on average,

19

result in over 2 times as many deaths and over 14 times as many injuries as mass

20

shootings that do not involve LCMs.

21

71.

A 100-round magazine is an even more clearly and egregiously

22

unnecessary and dangerous product than the smaller LCMs used in many of these

23

mass shootings.

24

72.

25

Upon information and belief, because many mass shooters delusionally

seek fame or glory by maximizing their number of victims, a lack of access to LCMs

26
27
28
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1

which enable a high casualty count would cause many potential mass shooters to

2

delay or cancel planned attacks.

3

73.

Many mass shooters only launch military-style mass attack on civilians

4

if they are first armed for “war”; instruments of mass slaughter like Defendants’ 100-

5

round LCM embolden them as well as enable them. Without those instruments, many

6

would not even initiate their attacks.

7

74.

This would, in turn, provide crucial opportunities for law enforcement

8

or others to intervene before these individuals commit any violent crimes—or would

9

simply stop the shooters in their tracks.

10
11
12
13
14
15
16

75.

Upon information and belief, this may well have happened to stop this

Shooter, if Defendants had acted legally and responsibly.
76.

While LCMs are necessary to effectively engage in mass slaughters, they

are unnecessary for lawful self-defense or hunting.
77.

This reality was recently illustrated by the evidence presented in two

separate challenges to state LCM restrictions preceding the Attack.
78.

Specifically in Colorado Outfitters Ass’n, the District Court of Colorado,

17

in rejecting a Second Amendment challenge to Colorado’s LCM ban, observed that:

18

No evidence presented here suggests that the general
ability of a person to defend him or herself is seriously
diminished if magazines are limited to 15 rounds. Despite
more than 40 years instructing individuals and law
enforcement in defensive firearm use, the Plaintiffs’
expert witness . . . identified only three anecdotal
instances in which individuals engaging in defensive use
of firearms fired more than 15 rounds.

19
20
21
22
23
24
25

24 F. Supp. 3d at 1069.
79.

The court further underscored that “of the many law enforcement

officials called to testify, none were able to identify a single instance in which they

26
27
28
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1

were involved where a single civilian fired more than 15 shots in self-defense.” Id.

2

at 1069-1070.

3

80.

An expert report in that litigation noted that analyses of two sets of

4

hundreds of self-defense uses of firearms had both found average number of shots

5

fired in self-defense to be just over 2.

6

81.

Similarly, in Duncan v. Becerra, 366 F. Supp. 3d 1131 (S.D. Cal. 2019),

7

an expert review of 736 incidents of self-defense revealed that a defender had fired

8

over 10 rounds exactly twice.

9
10

82.

There have been no incidents of which Plaintiffs are aware in which a

100-round LCM was needed—or even used—for lawful self-defense or protection.

11

83.

A 100-round LCM is totally unnecessary for the lawful use of a firearm

12

in self-defense.

13

84.

LCMs like Defendants’ 100-round magazine are also counter-productive

14

for self-defense, as they enable and can result in persons unnecessarily firing many

15

more rounds than are needed, thus increasing the risk that those rounds go through

16

walls, or hit bystanders in other locations.

17
18
19

85.

Upon information and belief, a 100-round LCM is not only unnecessary

but even counter-productive, for hunting game.
86.

This is because firing scores of rounds at an animal target will effectively

20

disintegrate the animal and make eating or mounting the animal carcass all but

21

impossible.

22

87.

Jim Webber, a Michigan gun owner, hunter, and sportsmen, stated in

23

an op-ed that high capacity magazines (another term for LCMs) are “weapons of mass

24

destruction” and advised that Michigan’s “magazine limits do not detract from either

25

the hunting or recreational shooting experience and most likely enhance the

26

sportsmanship and safety of both.”
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1

88.

A 100-round LCM like the Magazine, when sold to civilians, has but one

2

meaningful application: to facilitate unlawful, offensive military-style combat

3

missions by allowing individuals like the Shooter to kill or maim large number of

4

people in a short time period.

5

89.

Given this reality, Ohio gun owner, sportsman, and Case Western

6

Reserve law professor Raymond Ku, while referencing the Attack, wrote that “no

7

civilian has an immediate need for a 100-round magazine.”

8
9
10

90.

There is overwhelming consensus supported by clear data that a 100-

round LCM like the Magazine is unreasonably dangerous to manufacture, distribute,
and sell to the general civilian public.

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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1

91.

Defendants have marketed their LCMs in a way that encourages their

2

deadly use. For example, on June 21, 2021, KCI USA posted this image to its social

3

media and website:

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

B.

DEFENDANTS ASSUMED A DUTY TO EXERCISE THE
HIGHEST DEGREE OF REASONABLE CARE IN REGARDS TO
FIREARMS ACCESSORIES.

92.

Defendants, when they chose to enter the business of manufacturing,

22
23
24

distributing, and/or selling lethal firearms accessories, voluntarily assumed a duty to

25

take every reasonable step to minimize the likelihood that products like the Magazine

26

would be misused in an unlawful act of violence like the Attack.
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1

93.

This duty is multifaceted.

2

94.

One key aspect of this duty was an obligation to never place a firearm

3

accessory on the market whose benefits to lawful firearms owners were non-existent

4

or negligible in comparison to the disproportionate threat posed to public safety.

5

95.

Another key aspect of this duty involved a requirement to implement

6

protocols or safeguards to prevent dangerous parties like the Shooter from acquiring

7

dangerous products like the Magazine.

8
9
10

96.

Another aspect of the duty was to follow all applicable laws, including

not causing a public nuisance in violation of Nevada law.
97.

Part of that duty required Defendants to learn about, pay attention to,

11

and reasonably respond to the reality of what their LCMs were used for, and how

12

those harms could be minimized or stopped through safer sales practices.

13

98.

Defendants were obligated to continually monitor information from law

14

enforcement, the media, and other sources about the misuse of LCMs in acts of gun

15

violence and to reform their business practices whenever such information indicates

16

that flaws in Defendants’ business practices may help divert a dangerous product into

17

the hands of a criminal actor.

18

99.

Defendants were obligated to exercise oversight to verify that all retail

19

sellers and downstream distributors of Defendants’ products like the Magazine

20

comply with safeguards to minimize the risk of criminal use and to terminate

21

business relationships or otherwise discipline downstream actors who are not in

22

compliance with said safeguards.

23
24
25
26

100.

Defendants were obligated to implement reasonable safeguards,

including supervising downstream retail sellers of their products.
101.

Such safeguards include, but are not limited to, only providing 100-

round LCMs like the Magazine (either directly or through other distributors

27
28
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1

following similar safeguards as those described herein) to retail sellers who commit

2

to:
a.

3

only supplying 100-round LCMs where they have reasonable

4

grounds to believe the prospective purchaser has a legitimate

5

intended use for the 100-round LCMs;
b.

6

requiring all purchases of 100-round LCMs to be conducted in
person;

7
c.

8

conducting criminal history, substance abuse, and mental health
background

9

checks

and/or

screenings

on

all

prospective

10

purchasers of 100-round LCMs prior to selling any 100-round

11

LCMs;
d.

12

requiring all prospective purchasers of 100-round LCMs to certify

13

that they are not disqualified from owning firearms under any

14

provision of state and/or federal law; and
e.

15

requiring all prospective purchasers to certify that they are the

16

actual end user of the firearm accessory (rather than buying the

17

firearm accessory on behalf of another).

18

C.

DEFENDANTS
HAD
ACTUAL
OR
CONSTRUCTIVE
KNOWLEDGE, SINCE BEFORE 2019, THAT VIOLATING THEIR
DUTY OF CARE WOULD LIKELY RESULT IN A MASS
SHOOTING LIKE THE ATTACK.

102.

Upon information and belief, all the Defendants had actual or

19
20
21
22

constructive knowledge that violations of their duty of care by manufacturing,

23

distributing, and/or selling products like the Magazine without reasonable

24

safeguards and/or in violation of one or more relevant laws would likely result in one

25

or more of said products being used in one or more mass shootings like the Attack.
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1

103.

The basis for this actual or constructive notice includes, but is not

2

limited to, a lengthy string of widely-publicized mass shooting incidents throughout

3

the United States in which shooters used LCMs to engage in mass slaughter, as well

4

as other facts comfirming that 100-round LCMs are useful and effective for mass

5

shootings, but unnecessary and ineffective for lawful self-defense.

6

104.

Further, Defendants are aware that many states have banned LCMs

7

because of the unreasonable dangers they pose. For the same reason, law enforcement

8

has long called for sales of LCMs to be banned for civilians, and those demands helped

9

lead to a federal ban on manufacturing LCMs for civilians from 1994 to 2004.

10

D.

DEFENDANTS VIOLATED THEIR DUTY OF CARE IN WAYS
WHICH DIRECTLY AND FORESEEABLY CHANNELED THE
MAGAZINE TO THE SHOOTER AND CAUSED PLAINTIFFS’
HARM.

105.

Despite their actual or constructive knowledge that violation of one or

11
12
13
14

more aspects of their duties of care would create a significant risk that a product like

15

the Magazine would be used to perpetrate a mass shooting like the Attack,

16

Defendants chose to violate one or more aspects of their duty of care in ways which

17

directly and foreseeably led to the Attack.

18

106.

First, Defendants unreasonably manufactured, distributed, and/or sold

19

100-round LCMs with full awareness that 100-round LCMs have no or negligible

20

utility for lawful uses of firearms but pose a tremendous risk to public safety because

21

they are extremely effective and attractive for use in unlawful mass shootings.

22

107.

Had Defendants not violated their duty of reasonable care by placing an

23

unreasonably dangerous product on the civilian market, the Shooter would never

24

have gained access to the Magazine.

25
26
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1

108.

Second, upon information and belief, none of the Defendants

2

implemented any reasonable safeguards or protocols to screen out potentially

3

dangerous purchasers (such as those described herein).

4

109.

Upon information and belief, the Defendants did not, for example,

5

exercise supervision over downstream distributors and/or retail sellers of their

6

products to make sure they were appropriately seeking to screen out dangerous actors

7

or straw purchasers.

8
9
10
11

110.

Here, upon information and belief, the third party assisting the Shooter

was able to acquire the Magazine from an online retailer named Gun Magazine
Warehouse.
111.

Defendants knew that criminals, including mass killers and their

12

suppliers, are attracted to the Internet because of its anonymity and lack of

13

regulation.

14

112.

15
16
17
18

Defendants nonetheless allowed and continue to allow their LCMs to be

sold online, without any safeguards, screening, or reasonable conditions.
113.

KCI USA’s website even specifically directs potential customers to this

retailer as a purveyor of its products on its “Where to Buy” page.
114.

Upon information and belief, Defendants provided the Magazine to Gun

19

Magazine Warehouse either directly or through intermediaries, including the DOE

20

and ROE Defendants.

21

115.

Upon information and belief, Defendants did not require Gun Magazine

22

Warehouse to comply with safeguards such as the background check, drug testing,

23

and certification process for prospective purchasers described above and/or did not

24

verify that any relevant DOE or ROE Defendants were only transferring 100-round

25

LCMs to retailers who were, in fact, complying with such safeguards.
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1

116.

Had the Defendants complied with their duty of care by supervising

2

their chains of distribution so as to require the retail sale of their products to be

3

governed by reasonable procedures, the Shooter would, upon information and belief,

4

not have had access to the Magazine because such safeguards would have blocked the

5

third party assisting the Shooter from acquiring the Magazine.

6

117. Finally, had the Defendants similarly complied with applicable state

7

and/or federal laws including, but not limited to, Nevada’s prohibition on the

8

creation of public nuisances (NRS 202.450, 202.470) by acting responsibly in

9

controlling their chains of distribution, the Shooter also would not have gained

10

access to the Magazine. Defendants knowingly violated Nevada’s public nuisance

11

law, and thereby caused the Attack.

12

118.

It was eminently foreseeable—even inevitable—that Defendants’

13

violations of their duty of care would lead to an incident like the Attack by arming

14

one or more dangerous parties like the Shooter with a lethal tool especially well-

15

suited to misuse in mass shootings.

16

119.

This was because, inter alia, of a lengthy history of mass shootings

17

involving LCMs—often smaller LCMs than a monstrous 100-round magazine—

18

leading up to 2019.

19

120.

This foreseeable harm is precisely what materialized.

20

121.

Early on the morning of August 4, 2019, the Shooter, wielding the

21

Firearm with Defendants’ 100-round Magazine attached, opened fire in a popular

22

nightlife district in Dayton, Ohio.

23
24
25
26

122.

Defendants’ LCM enabled the Shooter to transform the popular

commercial district into a war zone, in seconds.
123.

As a result of the massive capacity of the Magazine and the

corresponding lack of a need to pause and reload, the Shooter was able to discharge
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1

41 rounds in approximately 32 seconds, before being killed by responding police

2

officers.

3
4
5

124.

The unceasing torrent of fire enabled by the Magazine did not provide

the Shooter’s victims with a meaningful chance to escape or fight back.
125.

The Defendants’ unlawful and reckless conduct in manufacturing,

6

distributing, and/or selling the unreasonably dangerous Magazine directly and

7

foreseeably led to 26 people being shot with bullets expended from the Magazine

8

during the Attack, including 9 who suffered fatal wounds.

9
10
11

126.

The Shooter could not have inflicted this damage without Defendants’

100-round Magazine and their unlawful and reckless practices.
127.

Upon information and belief, Defendants’ 100-round Magazine

12

emboldened the Shooter and enabled his attack; he would not launched this mass

13

attack unless he was armed for “war.”

14
15
16

128.

Plaintiffs’ family members and loved ones Derrick Fudge, Lois Oglesby,

Logan Turner, and Nicole Warren-Curtis were among those injured or killed.
129.

Plaintiffs are, thus, entitled to civil justice against the Defendants in

17

terms of redress for the damages directly and proximately flowing from the

18

Defendants’ negligent business practices in manufacturing, distributing, and/or

19

selling the Magazine.

20
21
22

130.

Upon information and belief, the Defendants have also not changed

their negligent practices in any manner since the Attack.
131.

As a result, Plaintiffs are entitled to injunctive relief to abate the

23

ongoing nuisance created by Defendants’ misconduct with regards to 100-round

24

LCMs.

25
26
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FIRST CAUSE OF ACTION
(Negligence—All Defendants)

1
2
3
4
5
6
7
8
9

DION GREEN, as Personal Representative of the ESTATE OF DERRICK FUDGE,
deceased;
DION GREEN, individually, and as surviving child of DERRICK FUDGE, deceased;
132.

Plaintiffs incorporate by reference all preceding paragraphs in this

Complaint as if restated fully herein.
133.

Plaintiff Dion Green brings this claim as personal representative of the

Estate of Derrick Fudge pursuant to NRS 41.100.
134.

All Defendants voluntarily assumed a multifaceted duty of care to only

10

manufacture, distribute and/or sell firearms accessories in the safest possible manner

11

so as to minimize the risk of misuse of their products in incidents like the Attack.

12

135.

All Defendants violated one or more aspects of this duty by placing an

13

unreasonably dangerous product on the market without sufficient safeguards to

14

prevent its foreseeable misuse.

15
16
17
18
19

136.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
137.

Instead, upon information and belief, the Defendants’ negligent conduct

directly channeled the Magazine into the hands of the Shooter.
138.

It was eminently foreseeable to all Defendants, well before the Attack,

20

that provision of unreasonably dangerous LCMs like the Magazine to the general

21

public without appropriate safeguards would likely result in such products being

22

misused in incidents like the Attack.

23

139.

This is precisely what occurred in this case.

24

140.

Defendants’ negligence is an actual and proximate or legal cause of

25

Derrick’s injuries. Derrick thereby experienced great pain, and anxiety to his body

26

and mind. Derrick sustained injuries and damages in an amount in excess of Fifteen
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1

Thousand Dollars ($15,000.00), for which Dion Green, as Personal Representative of

2

the Estate of Derrick Fudge, now seeks recovery pursuant to NRS 41.100.

3

141.

As a further actual and proximate or legal result of Defendants’

4

negligence, Derrick underwent medical treatment and incurred past medical and/or

5

incidental expenses. The exact amount of such damages is unknown at this present

6

time, but Derrick suffered special damages in excess of Fifteen Thousand Dollars

7

($15,000.00). Dion Green, as the Personal Representative of the Estate of Derrick

8

Fudge, seeks recovery of these damages pursuant to NRS 41.100.

9

142.

Defendants’ conduct was despicable and so contemptible that it would

10

be looked down upon and despised by ordinary decent people and was carried on by

11

Defendants with willful and conscious disregard for the safety of anyone in the

12

community.

13

143.

Defendants’ outrageous and unconscionable conduct warrants an award

14

of exemplary and punitive damages pursuant to NRS 42.005, in an amount

15

appropriate to punish and make an example of Defendants, and to deter similar

16

conduct in the future. As Personal Representative of Derrick Fudge’s Estate, Dion

17

Green seeks exemplary and punitive damages pursuant to NRS 41.100.

18

144.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

19

Defendants are vicariously liable for punitive damages arising from the outrageous

20

and unconscionable conduct of its employees, agents, and/or servants, as set forth

21

herein.

22

145.

The actions of Defendants have forced Plaintiffs to retain counsel to

23

represent them in the prosecution of this action, and they are therefore entitled to an

24

award of a reasonable amount as attorney’s fees and costs of suit.

25
26
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SECOND CAUSE OF ACTION
(Wrongful Death in re: Negligence—All Defendants)

1
2
3
4
5
6
7
8
9

DION GREEN, as Personal Representative of the ESTATE OF DERRICK FUDGE,
deceased;
DION GREEN, individually, and as surviving child of DERRICK FUDGE, deceased;
146.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
147.

Plaintiff Dion Green is an heir of Derrick Fudge and the personal

representative of Derrick’s estate.
148.

Plaintiff Dion Green brings this cause of action pursuant to NRS

10

41.085(4), as an heir of Derrick and pursuant to NRS 41.085(5) as the administrator

11

of Derrick’s estate. Green alleges that Defendants negligence is a legal and/or

12

proximate cause of Derrick’s death.

13

149.

All Defendants voluntarily assumed a multifaceted duty of care to only

14

manufacture, distribute and/or sell firearms accessories in the safest possible

15

manner so as to minimize the risk of misuse of their products in incidents like the

16

Attack.

17

150.

All Defendants violated one or more aspects of this duty by placing an

18

unreasonably dangerous product on the market without sufficient safeguards to

19

prevent its foreseeable misuse.

20
21
22
23
24
25

151.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
152.

Instead, upon information and belief, the Defendants’ negligent

conduct directly channeled the Magazine into the hands of the Shooter.
153.

It was eminently foreseeable to all Defendants, well before the Attack,

that provision of unreasonably dangerous LCMs like the Magazine to the general

26
27
28

Green et al. v. KCI USA et al.; Amended Complaint

30

1

public without appropriate safeguards would likely result in such products being

2

misused in incidents like the Attack.

3

154.

This is precisely what occurred in this case.

4

155.

Thus, Defendants’ negligent and unlawful conduct directly and

5
6

proximately caused Plaintiffs’ harm.
156.

Defendants’ negligence and/or wrongful acts was the actual and

7

proximate or legal cause of Derrick’s injuries and death. Plaintiffs, and each of

8

them, have sustained damages consisting of the loss of Derrick’s love,

9

companionship, comfort, affection, society, and moral support, and have suffered

10

great emotional and psychological loss, all in amount in excess of Fifteen Thousand

11

Dollars ($15,000.00). As Derrick’s heirs, Plaintiffs, and each of them, seek these

12

damages pursuant to NRS 41.085(4).

13

157.

As a further actual and proximate or legal result of Defendants’

14

negligence and/or wrongful acts, Derrick endured pain, suffering, and/or

15

disfigurement. As Derrick’s heirs, Plaintiffs, and each of them, seek general

16

damages for Derrick’s pain, suffering, and/or disfigurement pursuant to NRS

17

41.085(4) in an amount in excess of Fifteen Thousand Dollars ($15,000.00).

18

158.

As a further actual and proximate or legal result of Defendants’

19

negligence and/or wrongful acts, Derrick’s estate incurred special damages, to

20

include medical expenses and funeral expenses, in an amount in excess of Fifteen

21

Thousand Dollars ($15,000.00). As personal representative of Derrick’s Estate,

22

Plaintiff Dion Green seeks these special damages pursuant to NRS 41.085(5).

23

159.

Defendants’ conduct was despicable and so contemptible that it would

24

be looked down upon and despised by ordinary decent people and was carried on by

25

Defendants with willful and conscious disregard for the safety of anyone in the

26

community.
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1

160.

Defendants’ outrageous and unconscionable conduct warrants an

2

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

3

appropriate to punish and make an example of Defendants, and to deter similar

4

conduct in the future. As personal representative of Derrick’s estate, Plaintiff Dion

5

Green seeks exemplary and punitive damages pursuant to NRS 41.085(5).

6

161.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

7

Defendants are vicariously liable for punitive damages arising from the outrageous

8

and unconscionable conduct of their employees, agents, and/or servants, as set forth

9

herein.

10

162.

The actions of Defendants have forced Plaintiffs to retain counsel to

11

represent them in the prosecution of this action, and they are therefore entitled to

12

an award of a reasonable amount as attorney’s fees and costs of suit.

13
14

THIRD CAUSE OF ACTION
(Negligent Entrustment—All Defendants)

15

DION GREEN, as Personal Representative of the ESTATE OF DERRICK FUDGE,
deceased;

16

DION GREEN, individually, and as surviving child of DERRICK FUDGE, deceased;

17
18
19
20
21

163.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
164.

Plaintiff Dion Green brings this claim as personal representative of the

Estate of Derrick Fudge pursuant to NRS 41.100.
165.

All Defendants had, at all relevant times, actual or constructive

22

knowledge that LCMs like the Magazine have no or negligible application to lawful

23

uses of firearms (such as self-defense) but are uniquely well-suited to misuse in

24

unlawful acts of violence like the Attack.

25
26
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1

166.

Thus, all Defendants had actual or constructive knowledge that

2

anyone seeking to acquire a 100-round drum LCM like the Magazine was,

3

inherently, displaying a propensity to use this lethal product in a criminal act.

4

167.

All Defendants had a duty not to entrust a lethal instrument to a party

5

displaying indications he or she would misuse that instrument to harm himself or

6

others—including by transferring the product to another malicious actor who would

7

employ it in a violent act.

8
9
10
11

168.

All Defendants breached this duty by providing the Magazine to the

third party assisting the Shooter either directly or through one or more
intermediaries.
169.

As a direct and foreseeable consequence of Defendants’ negligent

12

entrustment of the Magazine, the Shooter was able to acquire the Magazine and

13

misuse it in the Attack.

14
15
16

170.

Thus, Defendants’ negligent entrustment of the Magazine to the third

party assisting the Shooter thus directly and proximately caused Plaintiffs’ harm.
171.

Defendants’ negligence is an actual and proximate or legal cause of

17

Derrick’s injuries. Derrick thereby experienced great pain, and anxiety to his body

18

and mind. Derrick sustained injuries and damages in an amount in excess of

19

Fifteen Thousand Dollars ($15,000.00), for which Dion, as Personal Representative

20

of the Estate of Derrick Fudge, now seeks recovery pursuant to NRS 41.100.

21

172.

As a further actual and proximate or legal result of Defendants’

22

negligence, Derick underwent medical treatment and incurred past medical and/or

23

incidental expenses. The exact amount of such damages is unknown at this present

24

time, but Derrick suffered special damages in excess of Fifteen Thousand Dollars

25

($15,000.00). Dion, as Personal Representative of the Estate of Derrick Fudge, seeks

26

recovery of these damages pursuant to NRS 41.100.
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1

173.

Defendants’ conduct was despicable and so contemptible that it would

2

be looked down upon and despised by ordinary decent people and was carried on by

3

Defendants with willful and conscious disregard for the safety of anyone in the

4

community.

5

174.

Defendants’ outrageous and unconscionable conduct warrants an

6

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

7

appropriate to punish and make an example of Defendants, and to deter similar

8

conduct in the future. As the Personal Representative of the Estate of Derrick

9

Fudge, Dion seeks exemplary and punitive damages pursuant to NRS 41.100.

10

175.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

11

Defendants are vicariously liable for punitive damages arising from the outrageous

12

and unconscionable conduct of its employees, agents, and/or servants, as set forth

13

herein.

14

176.

The actions of Defendants have forced Plaintiffs to retain counsel to

15

represent them in the prosecution of this action, and they are therefore entitled to

16

an award of a reasonable amount as attorney’s fees and costs of suit.

17
18

FOURTH CAUSE OF ACTION
(Wrongful Death in re: Negligent Entrustment—All Defendants)

19

DION GREEN, as Personal Representative of the ESTATE OF DERRICK FUDGE,
deceased;

20

DION GREEN, individually, and as surviving child of DERRICK FUDGE, deceased;

21
22
23
24
25
26

177.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
178.

Plaintiff Dion Green is an heir of Derrick Fudge and the personal

representative of Derrick’s estate.
179.

Plaintiff Dion Green brings this cause of action pursuant to NRS

41.085(4), as an heir of Derrick and pursuant to NRS 41.085(5) as the administrator
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1

of Derrick’s estate. Green alleges that Defendants negligence is a legal and/or

2

proximate cause of Derrick’s death.

3

180.

All Defendants had, at all relevant times, actual or constructive

4

knowledge that LCMs like the Magazine have no or negligible application to lawful

5

uses of firearms (such as self-defense) but are uniquely well-suited to misuse in

6

unlawful acts of violence like the Attack.

7

181.

Thus, all Defendants had actual or constructive knowledge that

8

anyone seeking to acquire a 100-round drum LCM like the Magazine was,

9

inherently, displaying a propensity to use this lethal product in a criminal act.

10

182.

All Defendants had a duty not to entrust a lethal instrument to a party

11

displaying indications he or she would misuse that instrument to harm himself or

12

others—including by transferring the product to another malicious actor who would

13

employ it in a violent act.

14

183.

All Defendants breached this duty by providing the Magazine to the

15

third party assisting the Shooter either directly or through one or more

16

intermediaries.

17

184.

As a direct and foreseeable consequence of Defendants’ negligent

18

entrustment of the Magazine, the Shooter was able to acquire the Magazine and

19

misuse it in the Attack.

20
21
22

185.

Thus, Defendants’ negligent entrustment of the Magazine to the third

party assisting the Shooter thus directly and proximately caused Plaintiffs’ harm.
186.

Defendants’ negligence and/or wrongful acts was the actual and

23

proximate or legal cause of Derrick’s injuries and death. Plaintiffs, and each of

24

them, have sustained damages consisting of the loss of Derrick’s love,

25

companionship, comfort, affection, society, and moral support, and have suffered

26

great emotional and psychological loss, all in amount in excess of Fifteen Thousand
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1

Dollars ($15,000.00). As Derrick’s heirs, Plaintiffs, and each of them, seek these

2

damages pursuant to NRS 41.085(4).

3

187.

As a further actual and proximate or legal result of Defendants’

4

negligence and/or wrongful acts, Derrick endured pain, suffering, and/or

5

disfigurement. As Derrick’s heirs, Plaintiffs, and each of them, seek general

6

damages for Derrick’s pain, suffering, and/or disfigurement pursuant to NRS

7

41.085(4) in an amount in excess of Fifteen Thousand Dollars ($15,000.00).

8
9

188.

As a further actual and proximate or legal result of Defendants’

negligence and/or wrongful acts, Derrick’s estate incurred special damages, to

10

include medical expenses and funeral expenses, in an amount in excess of Fifteen

11

Thousand Dollars ($15,000.00). As personal representative of Derrick’s Estate,

12

Plaintiff Dion Green seeks these special damages pursuant to NRS 41.085(5).

13

189.

Defendants’ conduct was despicable and so contemptible that it would

14

be looked down upon and despised by ordinary decent people and was carried on by

15

Defendants with willful and conscious disregard for the safety of anyone in the

16

community.

17

190.

Defendants’ outrageous and unconscionable conduct warrants an

18

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

19

appropriate to punish and make an example of Defendants, and to deter similar

20

conduct in the future. As personal representative of Derrick’s estate, Plaintiff Dion

21

Green seeks exemplary and punitive damages pursuant to NRS 41.085(5).

22

191.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

23

Defendants are vicariously liable for punitive damages arising from the outrageous

24

and unconscionable conduct of their employees, agents, and/or servants, as set forth

25

herein.

26
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1

192.

The actions of Defendants have forced Plaintiffs to retain counsel to

2

represent them in the prosecution of this action, and they are therefore entitled to

3

an award of a reasonable amount as attorney’s fees and costs of suit.

4
5

FIFTH CAUSE OF ACTION
(Public Nuisance—All Defendants)

6

DION GREEN, as Personal Representative of the ESTATE OF DERRICK FUDGE,
deceased;

7

DION GREEN, individually, and as surviving child of DERRICK FUDGE, deceased;

8
9
10
11
12
13

193.

Plaintiffs incorporate by reference all preceding paragraphs in this

Complaint as if restated fully herein.
194.

Plaintiff Dion Green brings this claim as personal representative of the

Estate of Derrick Fudge pursuant to NRS 41.100.
195.

All Defendants were, at all times, subject to a general duty to refrain

14

from unreasonable, unlawful and/or unsafe business practices that create a public

15

nuisance.

16

196.

In Nevada, a public nuisance is defined to include “every omission to

17

perform a duty, which act or omission” which “[a]nnoys, injures or endangers the

18

safety, health, comfort or repose of any considerable number of persons.” NRS

19

202.450(a).

20

197.

All Defendants, by failing to act in accordance with their duty of care,

21

endangered the safety and health of individuals both inside of and outside of

22

Nevada by dramatically increased the risk of mass shootings like the Attack.

23

198.

As a result of the Attack, Plaintiffs have suffered a special harm that is

24

unique from the harm other members of the public have experienced as a result of

25

this nuisance.
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1

199.

Plaintiffs are entitled to recover these damages in a claim sounding in

2

public nuisance.

3

200.

Defendants’ nuissance and/or wrongful acts was the actual and

4

proximate or legal cause of Derrick’s injuries and death. Plaintiffs, and each of

5

them, have sustained damages consisting of the loss of Derrick’s love,

6

companionship, comfort, affection, society, and moral support, and have suffered

7

great emotional and psychological loss, all in amount in excess of Fifteen Thousand

8

Dollars ($15,000.00). As Derrick’s heirs, Plaintiffs, and each of them, seek these

9

damages pursuant to NRS 41.085(4).

10

201.

As a further actual and proximate or legal result of Defendants’

11

nuissance and/or wrongful acts, Derrick endured pain, suffering, and/or

12

disfigurement. As Derrick’s heirs, Plaintiffs, and each of them, seek general

13

damages for Derrick’s pain, suffering, and/or disfigurement pursuant to NRS

14

41.085(4) in an amount in excess of Fifteen Thousand Dollars ($15,000.00).

15

202.

As a further actual and proximate or legal result of Defendants’

16

nuissance and/or wrongful acts, Derrick’s estate incurred special damages, to

17

include medical expenses and funeral expenses, in an amount in excess of Fifteen

18

Thousand Dollars ($15,000.00). As personal representative of Derrick’s Estate,

19

Plaintiff Dion Green seeks these special damages pursuant to NRS 41.085(5) and

20

NRS 41.100.

21

203.

Defendants’ conduct was despicable and so contemptible that it would

22

be looked down upon and despised by ordinary decent people and was carried on by

23

Defendants with willful and conscious disregard for the safety of anyone in the

24

community.

25
26

204.

Defendants’ outrageous and unconscionable conduct warrants an

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount
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1

appropriate to punish and make an example of Defendants, and to deter similar

2

conduct in the future. As personal representative of Derrick’s estate, Plaintiff Dion

3

Green seeks exemplary and punitive damages pursuant to NRS 41.085(5) and NRS

4

41.100.

5

205.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

6

Defendants are vicariously liable for punitive damages arising from the outrageous

7

and unconscionable conduct of their employees, agents, and/or servants, as set forth

8

herein.

9

206.

The actions of Defendants have forced Plaintiffs to retain counsel to

10

represent them in the prosecution of this action, and they are therefore entitled to

11

an award of a reasonable amount as attorney’s fees and costs of suit.

12
13
14
15
16
17

207.

However, upon information and belief, Defendants have also not

reformed their reckless practices in any way since the Attack.
208.

As a result, Plaintiffs are also entitled to injunctive relief so as abate

an ongoing public nuisance.
SIXTH CAUSE OF ACTION
(Wrongful Death in re: Public Nuisance—All Defendants)

18

DION GREEN, as Personal Representative of the ESTATE OF DERRICK FUDGE,
deceased;

19

DION GREEN, individually, and as surviving child of DERRICK FUDGE, deceased

20
21
22
23
24
25

209.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
210.

Plaintiff Dion Green is an heir of Derrick Fudge and the personal

representative of Derrick’s estate.
211.

Plaintiff Dion Green brings this cause of action pursuant to NRS

41.085(4), as an heir of Derrick and pursuant to NRS 41.085(5) as the administrator
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1

of Derrick’s estate. Green alleges that Defendants negligence is a legal and/or

2

proximate cause of Derrick’s death.

3

212.

All Defendants were, at all times, subject to a general duty to refrain

4

from unreasonable, unlawful and/or unsafe business practices that create a public

5

nuisance.

6

213.

In Nevada, a public nuisance is defined to include “every omission to

7

perform a duty, which act or omission” which “[a]nnoys, injures or endangers the

8

safety, health, comfort or repose of any considerable number of persons.” NRS

9

202.450(a).

10

214.

All Defendants, by failing to act in accordance with their duty of care,

11

endangered the safety and health of individuals both inside of and outside of

12

Nevada by dramatically increased the risk of mass shootings like the Attack.

13

215.

As a result of the Attack, Plaintiffs have suffered a special harm that is

14

unique from the harm other members of the public have experienced as a result of

15

this nuisance.

16

216.

Defendants’ negligence and/or wrongful acts was the actual and

17

proximate or legal cause of Derrick’s injuries and death. Plaintiffs, and each of

18

them, have sustained damages consisting of the loss of Derrick’s love,

19

companionship, comfort, affection, society, and moral support, and have suffered

20

great emotional and psychological loss, all in amount in excess of Fifteen Thousand

21

Dollars ($15,000.00). As Derrick’s heirs, Plaintiffs, and each of them, seek these

22

damages pursuant to NRS 41.085(4).

23

217.

As a further actual and proximate or legal result of Defendants’

24

negligence and/or wrongful acts, Derrick endured pain, suffering, and/or

25

disfigurement. As Derrick’s heirs, Plaintiffs, and each of them, seek general
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1

damages for Derrick’s pain, suffering, and/or disfigurement pursuant to NRS

2

41.085(4) in an amount in excess of Fifteen Thousand Dollars ($15,000.00).
218.

3

As a further actual and proximate or legal result of Defendants’

4

negligence and/or wrongful acts, Derrick’s estate incurred special damages, to

5

include medical expenses and funeral expenses, in an amount in excess of Fifteen

6

Thousand Dollars ($15,000.00). As personal representative of Derrick’s Estate,

7

Plaintiff Dion Green seeks these special damages pursuant to NRS 41.085(5).
219.

8
9

Defendants’ conduct was despicable and so contemptible that it would

be looked down upon and despised by ordinary decent people and was carried on by

10

Defendants with willful and conscious disregard for the safety of anyone in the

11

community.
220.

12

Defendants’ outrageous and unconscionable conduct warrants an

13

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

14

appropriate to punish and make an example of Defendants, and to deter similar

15

conduct in the future. As personal representative of Derrick’s estate, Plaintiff Dion

16

Green seeks exemplary and punitive damages pursuant to NRS 41.085(5).
221.

17

To the extent NRS 42.007 is applicable to Defendants’ conduct,

18

Defendants are vicariously liable for punitive damages arising from the outrageous

19

and unconscionable conduct of their employees, agents, and/or servants, as set forth

20

herein.
222.

21

The actions of Defendants have forced Plaintiffs to retain counsel to

22

represent them in the prosecution of this action, and they are therefore entitled to

23

an award of a reasonable amount as attorney’s fees and costs of suit.

24

///

25

///

26

///
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1
2

SEVENTH CLAIM FOR RELIEF
(Negligent Infliction of Emotional Distress against all Defendants)

3

DION GREEN, as Personal Representative of the ESTATE OF DERRICK FUDGE,
deceased;

4

DION GREEN, individually, and as surviving child of DERRICK FUDGE, deceased

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

223.

Plaintiffs repeat and reallege the allegations contained in the

preceding paragraphs herein and incorporate the same herein by reference.
224.

All Defendants voluntarily assumed a multifaceted duty of care to only

manufacture, distribute and/or sell firearms accessories in the safest possible
manner so as to minimize the risk of misuse of their products in incidents like the
Attack.
225.

All Defendants violated one or more aspects of this duty by placing an

unreasonably dangerous product on the market without sufficient safeguards to
prevent its foreseeable misuse.
226.

The breach of these duties was a substantial factor in causing injuries

that led to the death of Derrick.
227.

Dion is Derrick’s child and witnessed Derrick get shot and pass away.

228.

Dion was also a direct victim in that he could have easily been shot

himself.
229.

As a direct and proximate or legal result of seeing his father shot and

killed, which was a direct and proximate or legal result of Defendants’ conduct,
Dion suffered emotional and/or physical distress resulting in physical injury or
illness.
230.

As a direct and proximate or legal result of almost being shot, which

was a direct and proximate or legal result of Defendants’ conduct, Dion suffered
emotional and/or physical distress resulting in physical injury or illness.
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1

231.

The actions of Defendants, and each of them, directly and proximately

2

or legally caused Dion damages for emotional distress in excess of Fifteen Thousand

3

Dollars ($15,000.00).

4

232.

Defendants’ conduct in placing an unreasonably dangerous product on

5

the market without sufficient safeguards to prevent its foreseeable misuse was

6

despicable and so contemptible that it would be looked down upon and despised by

7

ordinary decent people and was carried on by Defendants with willful and conscious

8

disregard for the safety of members of the public.

9

233.

Defendants’ outrageous and unconscionable conduct warrants an

10

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

11

appropriate to punish and make an example of Defendants, and to deter similar

12

conduct in the future. As administrator of Derrick’s estate, Plaintiff seeks punitive

13

damages pursuant to NRS 41.085(5).

14

234.

To the extent NRS 42.007 is applicable, Defendants are vicariously

15

liable for punitive damages arising from the outrageous and unconscionable conduct

16

of its employees, agents, and/or servants, as set forth herein.

17

235.

The actions of Defendants have forced Plaintiffs to retain counsel to

18

represent them in the prosecution of this action, and they are therefore entitled to an

19

award of a reasonable amount as attorney’s fees and costs of suit.

20
21
22
23
24
25
26

EIGHTH CAUSE OF ACTION
(Wrongful Death—All Defendants)
LASANDRA JAMES, as Guardian of HANNAH OGLESBY, surviving minor child of
LOIS OGLESBY, deceased;
LASANDRA JAMES, as Guardian of REIGN LEE, surviving minor child of LOIS
OGLESBY, deceased;
236.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
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1

237.

Plaintiff Lasandra James is the mother of Lois Oglesby, the personal

2

representative of Lois’s estate and the Guardian of Lois’s daughters, HANNAH

3

OGLESBY and REIGN LEE.

4

238.

Plaintiff Lasandra James brings this cause of action pursuant to NRS

5

41.085(4), as an heir of Lois. James alleges that Defendants’ negligence is a legal

6

and/or proximate cause of Lois’s death.

7

239.

All Defendants voluntarily assumed a multifaceted duty of care to only

8

manufacture, distribute and/or sell firearms accessories in the safest possible

9

manner so as to minimize the risk of misuse of their products in incidents like the

10
11

Attack.
240.

All Defendants violated one or more aspects of this duty by placing an

12

unreasonably dangerous product on the market without sufficient safeguards to

13

prevent its foreseeable misuse.

14
15
16
17
18

241.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
242.

Instead, upon information and belief, the Defendants’ negligent

conduct directly channeled the Magazine into the hands of the Shooter.
243.

It was eminently foreseeable to all Defendants, well before the Attack,

19

that provision of unreasonably dangerous LCMs like the Magazine to the general

20

public without appropriate safeguards would likely result in such products being

21

misused in incidents like the Attack.

22

244.

This is precisely what occurred in this case.

23

245.

Thus, Defendants’ negligent and unlawful conduct directly and

24
25
26

proximately caused Plaintiffs’ harm.
246.

Defendants’ negligence and/or wrongful acts was the actual and

proximate or legal cause of Lois’s injuries and death. Plaintiffs, and each of them,
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1

have sustained damages consisting of the loss of Lois’s love, companionship,

2

comfort, affection, society, and moral support, and have suffered great emotional

3

and psychological loss, all in amount in excess of Fifteen Thousand Dollars

4

($15,000.00). As Lois’s heirs, Plaintiffs, and each of them, seek these damages

5

pursuant to NRS 41.085(4).

6

247.

As a further actual and proximate or legal result of Defendants’

7

negligence and/or wrongful acts, Lois endured pain, suffering, and/or disfigurement.

8

As Lois’s heirs, Plaintiffs, and each of them, seek general damages for Lois’s pain,

9

suffering, and/or disfigurement pursuant to NRS 41.085(4) in an amount in excess

10
11

of Fifteen Thousand Dollars ($15,000.00).
248.

As a further actual and proximate or legal result of Defendants’

12

negligence and/or wrongful acts, Lois’s estate incurred special damages, to include

13

medical expenses and funeral expenses, in an amount in excess of Fifteen Thousand

14

Dollars ($15,000.00). As personal representative of Lois’s Estate, Plaintiff Lasandra

15

James seeks these special damages pursuant to NRS 41.085(5).

16

249.

Defendants’ conduct was despicable and so contemptible that it would

17

be looked down upon and despised by ordinary decent people and was carried on by

18

Defendants with willful and conscious disregard for the safety of anyone in the

19

community.

20

250.

Defendants’ outrageous and unconscionable conduct warrants an

21

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

22

appropriate to punish and make an example of Defendants, and to deter similar

23

conduct in the future. As personal representative of Lois’s estate, Plaintiff Lasandra

24

James seeks exemplary and punitive damages pursuant to NRS 41.085(5).

25
26

251.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

Defendants are vicariously liable for punitive damages arising from the outrageous
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1

and unconscionable conduct of their employees, agents, and/or servants, as set forth

2

herein.

3

252.

The actions of Defendants have forced Plaintiffs to retain counsel to

4

represent them in the prosecution of this action, and they are therefore entitled to

5

an award of a reasonable amount as attorney’s fees and costs of suit.

6
7

NINTH CAUSE OF ACTION
(Negligence—All Defendants)

8

DANITA TURNER, as Personal Representative of the ESTATE OF LOGAN M.
TURNER, deceased;

9

DANITA TURNER, as surviving parent of LOGAN TURNER, deceased;

10
11
12
13
14

253.

Plaintiffs incorporate by reference all preceding paragraphs in this

Complaint as if restated fully herein.
254.

Danita brings this claim as Personal Representative of the Estate of

Logan Turner pursuant to NRS 41.100.
255.

All Defendants voluntarily assumed a multifaceted duty of care to only

15

manufacture, distribute and/or sell firearms accessories in the safest possible

16

manner so as to minimize the risk of misuse of their products in incidents like the

17

Attack.

18

256.

All Defendants violated one or more aspects of this duty by placing an

19

unreasonably dangerous product on the market without sufficient safeguards to

20

prevent its foreseeable misuse.

21
22
23
24
25
26

257.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
258.

Instead, upon information and belief, the Defendants’ negligent

conduct directly channeled the Magazine into the hands of the Shooter.
259.

It was eminently foreseeable to all Defendants, well before the Attack,

that provision of unreasonably dangerous LCMs like the Magazine to the general
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1

public without appropriate safeguards would likely result in such products being

2

misused in incidents like the Attack.

3

260.

This is precisely what occurred in this case.

4

261.

Defendants’ negligence is an actual and proximate or legal cause of

5

Logan’s injuries. Logan thereby experienced great pain, and anxiety to his body and

6

mind. Logan sustained injuries and damages in an amount in excess of Fifteen

7

Thousand Dollars ($15,000.00), for which Danita Turner, as Personal

8

Representative of the Estate of Logan Turneer, now seeks recovery pursuant to

9

NRS 41.100.

10

262.

As a further actual and proximate or legal result of Defendants’

11

negligence, Logan underwent medical treatment and incurred past medical and/or

12

incidental expenses. The exact amount of such damages is unknown at this present

13

time, but Logan suffered special damages in excess of Fifteen Thousand Dollars

14

($15,000.00). Danita Turner, as the Personal Representative of the Estate of Logan

15

Turner, seeks recovery of these damages pursuant to NRS 41.100.

16

263.

Defendants’ conduct was despicable and so contemptible that it would

17

be looked down upon and despised by ordinary decent people and was carried on by

18

Defendants with willful and conscious disregard for the safety of anyone in the

19

community.

20

264.

Defendants’ outrageous and unconscionable conduct warrants an

21

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

22

appropriate to punish and make an example of Defendants, and to deter similar

23

conduct in the future. As Personal Representative of Logan Turner’s Estate, Danita

24

Turner seeks exemplary and punitive damages pursuant to NRS 41.100.

25
26
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1

265.

The actions of Defendants have forced Plaintiff to retain counsel to

2

represent her in the prosecution of this action, and she is therefore entitled to an

3

award of a reasonable amount as attorney’s fees and costs of suit.

4
5

TENTH CAUSE OF ACTION
(Wrongful Death in re: Negligence—All Defendants)

6

DANITA TURNER, as Personal Representative of the ESTATE OF LOGAN M.
TURNER, deceased;

7

DANITA TURNER, as surviving parent of LOGAN TURNER, deceased;

8

266.

9
10
11
12

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
267.

Plaintiff Danita Turner is the mother of Logan M. Turner and the

personal representative of Logan’s estate.
268.

Plaintiff Danita Turner brings this cause of action pursuant to NRS

13

41.085(4), as an heir of Logan and pursuant to NRS 41.085(5) as the representative

14

of Logan’s estate. Turner alleges that Defendants’ negligence is a legal and/or

15

proximate cause of Logan’s death.

16

269.

All Defendants voluntarily assumed a multifaceted duty of care to only

17

manufacture, distribute and/or sell firearms accessories in the safest possible

18

manner so as to minimize the risk of misuse of their products in incidents like the

19

Attack.

20

270.

All Defendants violated one or more aspects of this duty by placing an

21

unreasonably dangerous product on the market without sufficient safeguards to

22

prevent its foreseeable misuse.

23
24
25
26

271.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
272.

Instead, upon information and belief, the Defendants’ negligent

conduct directly channeled the Magazine into the hands of the Shooter.
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1

273.

It was eminently foreseeable to all Defendants, well before the Attack,

2

that provision of unreasonably dangerous LCMs like the Magazine to the general

3

public without appropriate safeguards would likely result in such products being

4

misused in incidents like the Attack.

5

274.

This is precisely what occurred in this case.

6

275.

Thus, Defendants’ negligent and unlawful conduct directly and

7
8
9

proximately caused Plaintiffs’ harm.
276.

Defendants’ negligence and/or wrongful acts was the actual and

proximate or legal cause of Logan’s injuries and death. Plaintiffs, and each of them,

10

have sustained damages consisting of the loss of Logan’s love, companionship,

11

comfort, affection, society, and moral support, and have suffered great emotional

12

and psychological loss, all in amount in excess of Fifteen Thousand Dollars

13

($15,000.00). As Logan’s heirs, Plaintiffs, and each of them, seek these damages

14

pursuant to NRS 41.085(4).

15

277.

As a further actual and proximate or legal result of Defendants’

16

negligence and/or wrongful acts, Logan endured pain, suffering, and/or

17

disfigurement. As Logan’s heirs, Plaintiffs, and each of them, seek general damages

18

for Logan’s pain, suffering, and/or disfigurement pursuant to NRS 41.085(4) in an

19

amount in excess of Fifteen Thousand Dollars ($15,000.00).

20

278.

As a further actual and proximate or legal result of Defendants’

21

negligence and/or wrongful acts, Logan’s estate incurred special damages, to include

22

medical expenses and funeral expenses, in an amount in excess of Fifteen Thousand

23

Dollars ($15,000.00). As personal representative of Logan’s Estate, Plaintiff Danita

24

Turner seeks these special damages pursuant to NRS 41.085(5).

25
26

279.

Defendants’ conduct was despicable and so contemptible that it would

be looked down upon and despised by ordinary decent people and was carried on by
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1

Defendants with willful and conscious disregard for the safety of anyone in the

2

community.

3

280.

Defendants’ outrageous and unconscionable conduct warrants an

4

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

5

appropriate to punish and make an example of Defendants, and to deter similar

6

conduct in the future. As personal representative of Logan’s estate, Plaintiff Danita

7

Turner seeks exemplary and punitive damages pursuant to NRS 41.085(5).

8

281.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

9

Defendants are vicariously liable for punitive damages arising from the outrageous

10

and unconscionable conduct of their employees, agents, and/or servants, as set forth

11

herein.

12

282.

The actions of Defendants have forced Plaintiffs to retain counsel to

13

represent them in the prosecution of this action, and they are therefore entitled to

14

an award of a reasonable amount as attorney’s fees and costs of suit.

15
16

ELEVENTH CAUSE OF ACTION
(Negligent Entrustment—All Defendants)

17

DANITA TURNER, as Personal Representative of the ESTATE OF LOGAN M.
TURNER, deceased;

18

DANITA TURNER, as surviving parent of LOGAN TURNER, deceased;

19

283.

20
21
22
23

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
284.

Danita brings this claim as the Representative of the Estate of Logan

M. Turner pursuant to NRS 41.100.
285.

All Defendants had, at all relevant times, actual or constructive

24

knowledge that LCMs like the Magazine have no or negligible application to lawful

25

uses of firearms (such as self-defense) but are uniquely well-suited to misuse in

26

unlawful acts of violence like the Attack.
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1

286.

Thus, all Defendants had actual or constructive knowledge that

2

anyone seeking to acquire a 100-round drum LCM like the Magazine was,

3

inherently, displaying a propensity to use this lethal product in a criminal act.

4

287.

All Defendants had a duty not to entrust a lethal instrument to a party

5

displaying indications he or she would misuse that instrument to harm himself or

6

others—including by transferring the product to another malicious actor who would

7

employ it in a violent act.

8
9
10
11

288.

All Defendants breached this duty by providing the Magazine to the

third party assisting the Shooter either directly or through one or more
intermediaries.
289.

As a direct and foreseeable consequence of Defendants’ negligent

12

entrustment of the Magazine, the Shooter was able to acquire the Magazine and

13

misuse it in the Attack.

14
15
16

290.

Thus, Defendants’ negligent entrustment of the Magazine to the third

party assisting the Shooter thus directly and proximately caused Plaintiffs’ harm.
291.

Defendants’ negligence is an actual and proximate or legal cause of

17

Logan’s injuries. Logan thereby experienced great pain, and anxiety to his body and

18

mind. Logan sustained injuries and damages in an amount in excess of Fifteen

19

Thousand Dollars ($15,000.00), for which Danita, as Personal Representative of the

20

Estate of Logan Turner, now seeks recovery pursuant to NRS 41.100.

21

292.

As a further actual and proximate or legal result of Defendants’

22

negligence, Logan underwent medical treatment and incurred past medical and/or

23

incidental expenses. The exact amount of such damages is unknown at this present

24

time, but Logan suffered special damages in excess of Fifteen Thousand Dollars

25

($15,000.00). Danita, as Personal Representative of the Estate of Logan Turner,

26

seeks recovery of these damages pursuant to NRS 41.100.
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1

293.

Defendants’ conduct was despicable and so contemptible that it would

2

be looked down upon and despised by ordinary decent people and was carried on by

3

Defendants with willful and conscious disregard for the safety of anyone in the

4

community.

5

294.

Defendants’ outrageous and unconscionable conduct warrants an

6

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

7

appropriate to punish and make an example of Defendants, and to deter similar

8

conduct in the future. As the Personal Representative of the Estate of Logan

9

Turner, Danita seeks exemplary and punitive damages pursuant to NRS 41.100.

10

295.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

11

Defendants are vicariously liable for punitive damages arising from the outrageous

12

and unconscionable conduct of its employees, agents, and/or servants, as set forth

13

herein.

14

296.

The actions of Defendants have forced Plaintiff to retain counsel to

15

represent her in the prosecution of this action, and she is therefore entitled to an

16

award of a reasonable amount as attorney’s fees and costs of suit.

17
18

TWELFTH CAUSE OF ACTION
(Wrongful Death in re: Negligent Entrustment—All Defendants)

19

DANITA TURNER, as Personal Representative of the ESTATE OF LOGAN M.
TURNER, deceased;

20

DANITA TURNER, as surviving parent of LOGAN TURNER, deceased;

21

297.

22
23
24
25
26

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
298.

Plaintiff Danita Turner is the mother of Logan Turner and the

personal representative of Logan’s estate.
299.

Plaintiff Danita Turner brings this cause of action pursuant to NRS

41.085(4), as an heir of Logan and pursuant to NRS 41.085(5) as the administrator
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1

of Logan’s estate. Turner alleges that Defendants negligence is a legal and/or

2

proximate cause of Logan’s death.

3

300.

All Defendants had, at all relevant times, actual or constructive

4

knowledge that LCMs like the Magazine have no or negligible application to lawful

5

uses of firearms (such as self-defense) but are uniquely well-suited to misuse in

6

unlawful acts of violence like the Attack.

7

301.

Thus, all Defendants had actual or constructive knowledge that

8

anyone seeking to acquire a 100-round drum LCM like the Magazine was,

9

inherently, displaying a propensity to use this lethal product in a criminal act.

10

302.

All Defendants had a duty not to entrust a lethal instrument to a party

11

displaying indications he or she would misuse that instrument to harm himself or

12

others—including by transferring the product to another malicious actor who would

13

employ it in a violent act.

14

303.

All Defendants breached this duty by providing the Magazine to the

15

third party assisting the Shooter either directly or through one or more

16

intermediaries.

17

304.

As a direct and foreseeable consequence of Defendants’ negligent

18

entrustment of the Magazine, the Shooter was able to acquire the Magazine and

19

misuse it in the Attack.

20
21
22

305.

Thus, Defendants’ negligent entrustment of the Magazine to the third

party assisting the Shooter thus directly and proximately caused Plaintiffs’ harm.
306.

Defendants’ negligence and/or wrongful acts was the actual and

23

proximate or legal cause of Logan’s injuries and death. Plaintiffs, and each of them,

24

have sustained damages consisting of the loss of Logan’s love, companionship,

25

comfort, affection, society, and moral support, and have suffered great emotional

26

and psychological loss, all in amount in excess of Fifteen Thousand Dollars
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1

($15,000.00). As Logan’s heirs, Plaintiffs, and each of them, seek these damages

2

pursuant to NRS 41.085(4).

3

307.

As a further actual and proximate or legal result of Defendants’

4

negligence and/or wrongful acts, Logan endured pain, suffering, and/or

5

disfigurement. As Logan’s heirs, Plaintiffs, and each of them, seek general damages

6

for Logan’s pain, suffering, and/or disfigurement pursuant to NRS 41.085(4) in an

7

amount in excess of Fifteen Thousand Dollars ($15,000.00).

8

308.

As a further actual and proximate or legal result of Defendants’

9

negligence and/or wrongful acts, Logan’s estate incurred special damages, to include

10

medical expenses and funeral expenses, in an amount in excess of Fifteen Thousand

11

Dollars ($15,000.00). As personal representative of Logan’s Estate, Plaintiff Danita

12

Turner seeks these special damages pursuant to NRS 41.085(5).

13

309.

Defendants’ conduct was despicable and so contemptible that it would

14

be looked down upon and despised by ordinary decent people and was carried on by

15

Defendants with willful and conscious disregard for the safety of anyone in the

16

community.

17

310.

Defendants’ outrageous and unconscionable conduct warrants an

18

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

19

appropriate to punish and make an example of Defendants, and to deter similar

20

conduct in the future. As personal representative of Logan’s estate, Plaintiff Danita

21

Turner seeks exemplary and punitive damages pursuant to NRS 41.085(5).

22

311.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

23

Defendants are vicariously liable for punitive damages arising from the outrageous

24

and unconscionable conduct of their employees, agents, and/or servants, as set forth

25

herein.

26
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1

312.

The actions of Defendants have forced Plaintiffs to retain counsel to

2

represent them in the prosecution of this action, and they are therefore entitled to

3

an award of a reasonable amount as attorney’s fees and costs of suit.

4
5

THIRTEENTH CAUSE OF ACTION
(Public Nuisance—All Defendants)

6

DANITA TURNER, as Personal Representative of the ESTATE OF LOGAN M.
TURNER, deceased;

7

DANITA TURNER, as surviving parent of LOGAN TURNER, deceased;

8

313.

9
10
11
12

Plaintiffs incorporate by reference all preceding paragraphs in this

Complaint as if restated fully herein.
314.

Plaintiff Danita Turner brings this claim as Personal Representative of

the Estate of Logan Turner pursuant to NRS 41.100.
315.

All Defendants were, at all times, subject to a general duty to refrain

13

from unreasonable, unlawful and/or unsafe business practices that create a public

14

nuisance.

15

316.

In Nevada, a public nuisance is defined to include “every omission to

16

perform a duty, which act or omission” which “[a]nnoys, injures or endangers the

17

safety, health, comfort or repose of any considerable number of persons.” NRS

18

202.450(a).

19

317.

All Defendants, by failing to act in accordance with their duty of care,

20

endangered the safety and health of individuals both inside of and outside of

21

Nevada by dramatically increased the risk of mass shootings like the Attack.

22

318.

As a result of the Attack, Plaintiffs have suffered a special harm that is

23

unique from the harm other members of the public have experienced as a result of

24

this nuisance.

25

319.

Plaintiffs are entitled to recover these damages in a claim sounding in

26

public nuisance.
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1

320.

Defendants’ nuissance and/or wrongful acts was the actual and

2

proximate or legal cause of Logan’s injuries and death. Plaintiffs, and each of them,

3

have sustained damages consisting of the loss of Logan’s love, companionship,

4

comfort, affection, society, and moral support, and have suffered great emotional

5

and psychological loss, all in amount in excess of Fifteen Thousand Dollars

6

($15,000.00). As Logan’s heirs, Plaintiffs, and each of them, seek these damages

7

pursuant to NRS 41.085(4).

8
9

321.

As a further actual and proximate or legal result of Defendants’

nuissance and/or wrongful acts, Logan endured pain, suffering, and/or

10

disfigurement. As Logan’s heirs, Plaintiffs, and each of them, seek general damages

11

for Logan’s pain, suffering, and/or disfigurement pursuant to NRS 41.085(4) in an

12

amount in excess of Fifteen Thousand Dollars ($15,000.00).

13

322.

As a further actual and proximate or legal result of Defendants’

14

nuissance and/or wrongful acts, Logan’s estate incurred special damages, to include

15

medical expenses and funeral expenses, in an amount in excess of Fifteen Thousand

16

Dollars ($15,000.00). As personal representative of Logan’s Estate, Plaintiff Danita

17

Turner seeks these special damages pursuant to NRS 41.085(5) and NRS 41.100.

18

323.

Defendants’ conduct was despicable and so contemptible that it would

19

be looked down upon and despised by ordinary decent people and was carried on by

20

Defendants with willful and conscious disregard for the safety of anyone in the

21

community.

22

324.

Defendants’ outrageous and unconscionable conduct warrants an

23

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

24

appropriate to punish and make an example of Defendants, and to deter similar

25

conduct in the future. As personal representative of Logan’s estate, Plaintiff Danita

26
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1

Turner seeks exemplary and punitive damages pursuant to NRS 41.085(5) and NRS

2

41.100.

3

325.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

4

Defendants are vicariously liable for punitive damages arising from the outrageous

5

and unconscionable conduct of their employees, agents, and/or servants, as set forth

6

herein.

7

326.

The actions of Defendants have forced Plaintiffs to retain counsel to

8

represent them in the prosecution of this action, and they are therefore entitled to

9

an award of a reasonable amount as attorney’s fees and costs of suit.

10
11
12
13
14
15
16
17
18
19
20
21
22
23

327.

However, upon information and belief, Defendants have also not

reformed their reckless practices in any way since the Attack.
328.

As a result, Plaintiffs are also entitled to injunctive relief so as abate

an ongoing public nuisance.
FOURTEENTH CAUSE OF ACTION
(Wrongful Death in re: Public Nuisance—All Defendants)
DANITA TURNER, as Personal Representative of the ESTATE OF LOGAN M.
TURNER, deceased;
DANITA TURNER, as surviving parent of LOGAN TURNER, deceased;
deceased;
329.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
330.

Plaintiff Danita Turner is the mother of Logan Turner and the

personal representative of Logan’s estate.
331.

Plaintiff Danita Turner brings this cause of action pursuant to NRS

24

41.085(4), as an heir of Logan and pursuant to NRS 41.085(5) as the administrator

25

of Logan’s estate. Turner alleges that Defendants negligence is a legal and/or

26

proximate cause of Logan’s death.
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1

332.

All Defendants were, at all times, subject to a general duty to refrain

2

from unreasonable, unlawful and/or unsafe business practices that create a public

3

nuisance.

4

333.

In Nevada, a public nuisance is defined to include “every omission to

5

perform a duty, which act or omission” which “[a]nnoys, injures or endangers the

6

safety, health, comfort or repose of any considerable number of persons.” NRS

7

202.450(a).

8

334.

All Defendants, by failing to act in accordance with their duty of care,

9

endangered the safety and health of individuals both inside of and outside of

10

Nevada by dramatically increased the risk of mass shootings like the Attack.

11

335.

As a result of the Attack, Plaintiffs have suffered a special harm that is

12

unique from the harm other members of the public have experienced as a result of

13

this nuisance.

14

336.

Defendants’ negligence and/or wrongful acts was the actual and

15

proximate or legal cause of Logan’s injuries and death. Plaintiffs, and each of them,

16

have sustained damages consisting of the loss of Logan’s love, companionship,

17

comfort, affection, society, and moral support, and have suffered great emotional

18

and psychological loss, all in amount in excess of Fifteen Thousand Dollars

19

($15,000.00). As Logan’s heirs, Plaintiffs, and each of them, seek these damages

20

pursuant to NRS 41.085(4).

21

337.

As a further actual and proximate or legal result of Defendants’

22

negligence and/or wrongful acts, Logan endured pain, suffering, and/or

23

disfigurement. As Logan’s heirs, Plaintiffs, and each of them, seek general damages

24

for Logan’s pain, suffering, and/or disfigurement pursuant to NRS 41.085(4) and in

25

an amount in excess of Fifteen Thousand Dollars ($15,000.00).
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1

338.

As a further actual and proximate or legal result of Defendants’

2

negligence and/or wrongful acts, Logan’s estate incurred special damages, to include

3

medical expenses and funeral expenses, in an amount in excess of Fifteen Thousand

4

Dollars ($15,000.00). As personal representative of Logan’s Estate, Plaintiff Danita

5

Turner seeks these special damages pursuant to NRS 41.085(5).

6

339.

Defendants’ conduct was despicable and so contemptible that it would

7

be looked down upon and despised by ordinary decent people and was carried on by

8

Defendants with willful and conscious disregard for the safety of anyone in the

9

community.

10

340.

Defendants’ outrageous and unconscionable conduct warrants an

11

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

12

appropriate to punish and make an example of Defendants, and to deter similar

13

conduct in the future. As personal representative of Logan’s estate, Plaintiff Danita

14

Turner seeks exemplary and punitive damages pursuant to NRS 41.085(5).

15

341.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

16

Defendants are vicariously liable for punitive damages arising from the outrageous

17

and unconscionable conduct of their employees, agents, and/or servants, as set forth

18

herein.

19

342.

The actions of Defendants have forced Plaintiffs to retain counsel to

20

represent them in the prosecution of this action, and they are therefore entitled to

21

an award of a reasonable amount as attorney’s fees and costs of suit.

22
23
24
25
26

FIFTEENTH CAUSE OF ACTION
(Wrongful Death—All Defendants)
MICHAEL TURNER, as surviving parent of LOGAN TURNER, deceased;
343.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
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1

344.

Plaintiff Michael Turner is the father of Logan Turner.

2

345.

Plaintiff Michael Turner brings this cause of action pursuant to NRS

3

41.085(4), as an heir of Logan. Turner alleges that Defendants negligence is a legal

4

and/or proximate cause of Logan’s death.

5

346.

All Defendants voluntarily assumed a multifaceted duty of care to only

6

manufacture, distribute and/or sell firearms accessories in the safest possible

7

manner so as to minimize the risk of misuse of their products in incidents like the

8

Attack.

9

347.

All Defendants violated one or more aspects of this duty by placing an

10

unreasonably dangerous product on the market without sufficient safeguards to

11

prevent its foreseeable misuse.

12
13
14
15
16

348.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
349.

Instead, upon information and belief, the Defendants’ negligent

conduct directly channeled the Magazine into the hands of the Shooter.
350.

It was eminently foreseeable to all Defendants, well before the Attack,

17

that provision of unreasonably dangerous LCMs like the Magazine to the general

18

public without appropriate safeguards would likely result in such products being

19

misused in incidents like the Attack.

20

351.

This is precisely what occurred in this case.

21

352.

Thus, Defendants’ negligent and unlawful conduct directly and

22
23

proximately caused Plaintiffs’ harm.
353.

Defendants’ negligence and/or wrongful acts was the actual and

24

proximate or legal cause of Logan’s injuries and death. Plaintiffs, and each of them,

25

have sustained damages consisting of the loss of Logan’s love, companionship,

26

comfort, affection, society, and moral support, and have suffered great emotional
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1

and psychological loss, all in amount in excess of Fifteen Thousand Dollars

2

($15,000.00). As Logan’s heirs, Plaintiffs, and each of them, seek these damages

3

pursuant to NRS 41.085(4).

4

354.

As a further actual and proximate or legal result of Defendants’

5

negligence and/or wrongful acts, Logan endured pain, suffering, and/or

6

disfigurement. As Logan’s heirs, Plaintiffs, and each of them, seek general damages

7

for Logan’s pain, suffering, and/or disfigurement pursuant to NRS 41.085(4) in an

8

amount in excess of Fifteen Thousand Dollars ($15,000.00).

9

355.

Defendants’ conduct was despicable and so contemptible that it would

10

be looked down upon and despised by ordinary decent people and was carried on by

11

Defendants with willful and conscious disregard for the safety of anyone in the

12

community.

13

356.

The actions of Defendants have forced Plaintiffs to retain counsel to

14

represent them in the prosecution of this action, and they are therefore entitled to

15

an award of a reasonable amount as attorney’s fees and costs of suit.

16
17
18
19
20
21
22
23
24
25
26

SIXTEENTH CAUSE OF ACTION
(Negligence—All Defendants)
NADINE WARREN, as Personal Representative of the ESTATE OF BEATRICE
NICOLE WARREN-CURTIS, deceased;
NADINE WARREN, as surviving parent of BEATRICE NICOLE WARRENCURTIS, deceased;
357.

Plaintiffs incorporate by reference all preceding paragraphs in this

Complaint as if restated fully herein.
358.

Nadine brings this claim as Personal Representative of the Estate of

Beatrice Nicole Warren-Curtis pursuant to NRS 41.100.
359.

All Defendants voluntarily assumed a multifaceted duty of care to only

manufacture, distribute and/or sell firearms accessories in the safest possible
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1

manner so as to minimize the risk of misuse of their products in incidents like the

2

Attack.

3

360.

All Defendants violated one or more aspects of this duty by placing an

4

unreasonably dangerous product on the market without sufficient safeguards to

5

prevent its foreseeable misuse.

6
7
8
9
10

361.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
362.

Instead, upon information and belief, the Defendants’ negligent

conduct directly channeled the Magazine into the hands of the Shooter.
363.

It was eminently foreseeable to all Defendants, well before the Attack,

11

that provision of unreasonably dangerous LCMs like the Magazine to the general

12

public without appropriate safeguards would likely result in such products being

13

misused in incidents like the Attack.

14

364.

This is precisely what occurred in this case.

15

365.

Defendants’ negligence is an actual and proximate or legal cause of

16

Nicole’s injuries. Nicole thereby experienced great pain, and anxiety to her body and

17

mind. Nicole sustained injuries and damages in an amount in excess of Fifteen

18

Thousand Dollars ($15,000.00), for which Nadine Warren, as Personal

19

Representative of the Estate of Beatrice Nicole Warren-Curtis, now seeks recovery

20

pursuant to NRS 41.100.

21

366.

As a further actual and proximate or legal result of Defendants’

22

negligence, Nicole underwent medical treatment and incurred past medical and/or

23

incidental expenses. The exact amount of such damages is unknown at this present

24

time, but Nicole suffered special damages in excess of Fifteen Thousand Dollars

25

($15,000.00). Nadine Warren, as the Personal Representative of the Estate of
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1

Beatrice Nicole Warren-Curtis, seeks recovery of these damages pursuant to NRS

2

41.100.

3

367.

Defendants’ conduct was despicable and so contemptible that it would

4

be looked down upon and despised by ordinary decent people and was carried on by

5

Defendants with willful and conscious disregard for the safety of anyone in the

6

community.

7

368.

Defendants’ outrageous and unconscionable conduct warrants an

8

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

9

appropriate to punish and make an example of Defendants, and to deter similar

10

conduct in the future. As Personal Representative of Beatrice Nicole Warren-

11

Curtis’s Estate, Nadine Warren seeks exemplary and punitive damages pursuant to

12

NRS 41.100.

13

369.

The actions of Defendants have forced Plaintiff to retain counsel to

14

represent her in the prosecution of this action, and she is therefore entitled to an

15

award of a reasonable amount as attorney’s fees and costs of suit.

16
17
18
19
20
21
22
23
24
25
26

SEVENTEENTH CAUSE OF ACTION
(Wrongful Death in re: Negligence—All Defendants)
NADINE WARREN, as Personal Representative of the ESTATE OF BEATRICE
NICOLE WARREN-CURTIS, deceased;
NADINE WARREN, as surviving parent of BEATRICE NICOLE WARRENCURTIS, deceased;
370.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
371.

Plaintiff Nadine Warren is the mother of Beatrice Nicole Warren-

Curtis and the personal representative of Nicole’s estate.
372.

Plaintiff Nadine Warren brings this cause of action pursuant to NRS

41.085(4), as an heir of Nicole and pursuant to NRS 41.085(5) as the administrator
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1

of Nicole’s estate. Warren alleges that Defendants negligence is a legal and/or

2

proximate cause of Nicole’s death.

3

373.

All Defendants voluntarily assumed a multifaceted duty of care to only

4

manufacture, distribute and/or sell firearms accessories in the safest possible

5

manner so as to minimize the risk of misuse of their products in incidents like the

6

Attack.

7

374.

All Defendants violated one or more aspects of this duty by placing an

8

unreasonably dangerous product on the market without sufficient safeguards to

9

prevent its foreseeable misuse.

10
11
12
13
14

375.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
376.

Instead, upon information and belief, the Defendants’ negligent

conduct directly channeled the Magazine into the hands of the Shooter.
377.

It was eminently foreseeable to all Defendants, well before the Attack,

15

that provision of unreasonably dangerous LCMs like the Magazine to the general

16

public without appropriate safeguards would likely result in such products being

17

misused in incidents like the Attack.

18

378.

This is precisely what occurred in this case.

19

379.

Thus, Defendants’ negligent and unlawful conduct directly and

20
21

proximately caused Plaintiffs’ harm.
380.

Defendants’ negligence and/or wrongful acts was the actual and

22

proximate or legal cause of Nicole’s injuries and death. Plaintiffs, and each of them,

23

have sustained damages consisting of the loss of Nicole’s love, companionship,

24

comfort, affection, society, and moral support, and have suffered great emotional

25

and psychological loss, all in amount in excess of Fifteen Thousand Dollars

26
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1

($15,000.00). As Nicole’s heirs, Plaintiffs, and each of them, seek these damages

2

pursuant to NRS 41.085(4).

3

381.

As a further actual and proximate or legal result of Defendants’

4

negligence and/or wrongful acts, Nicole endured pain, suffering, and/or

5

disfigurement. As Nicole’s heirs, Plaintiffs, and each of them, seek general damages

6

for Nicole’s pain, suffering, and/or disfigurement pursuant to NRS 41.085(4) in an

7

amount in excess of Fifteen Thousand Dollars ($15,000.00).

8

382.

As a further actual and proximate or legal result of Defendants’

9

negligence and/or wrongful acts, Nicole’s estate incurred special damages, to include

10

medical expenses and funeral expenses, in an amount in excess of Fifteen Thousand

11

Dollars ($15,000.00). As personal representative of Nicole’s Estate, Plaintiff Nadine

12

Warren seeks these special damages pursuant to NRS 41.085(5).

13

383.

Defendants’ conduct was despicable and so contemptible that it would

14

be looked down upon and despised by ordinary decent people and was carried on by

15

Defendants with willful and conscious disregard for the safety of anyone in the

16

community.

17

384.

Defendants’ outrageous and unconscionable conduct warrants an

18

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

19

appropriate to punish and make an example of Defendants, and to deter similar

20

conduct in the future. As personal representative of Nicole’s estate, Plaintiff Nadine

21

Warren seeks exemplary and punitive damages pursuant to NRS 41.085(5).

22

385.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

23

Defendants are vicariously liable for punitive damages arising from the outrageous

24

and unconscionable conduct of their employees, agents, and/or servants, as set forth

25

herein.
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1

386.

The actions of Defendants have forced Plaintiffs to retain counsel to

2

represent them in the prosecution of this action, and they are therefore entitled to

3

an award of a reasonable amount as attorney’s fees and costs of suit.

4
5
6
7
8
9
10
11
12
13

EIGHTEENTH CAUSE OF ACTION
(Negligent Entrustment—All Defendants)
NADINE WARREN, as Personal Representative of the ESTATE OF BEATRICE
NICOLE WARREN-CURTIS, deceased;
NADINE WARREN, as surviving parent of BEATRICE NICOLE WARRENCURTIS, deceased;
387.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
388.

Nadine brings this claim as Personal Representative of the Estate of

Beatrice Nicole Warren-Curtis pursuant to NRS 41.100.
389.

All Defendants had, at all relevant times, actual or constructive

14

knowledge that LCMs like the Magazine have no or negligible application to lawful

15

uses of firearms (such as self-defense) but are uniquely well-suited to misuse in

16

unlawful acts of violence like the Attack.

17

390.

Thus, all Defendants had actual or constructive knowledge that

18

anyone seeking to acquire a 100-round drum LCM like the Magazine was,

19

inherently, displaying a propensity to use this lethal product in a criminal act.

20

391.

All Defendants had a duty not to entrust a lethal instrument to a party

21

displaying indications he or she would misuse that instrument to harm himself or

22

others—including by transferring the product to another malicious actor who would

23

employ it in a violent act.

24

392.

All Defendants breached this duty by providing the Magazine to the

25

third party assisting the Shooter either directly or through one or more

26

intermediaries.
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1

393.

As a direct and foreseeable consequence of Defendants’ negligent

2

entrustment of the Magazine, the Shooter was able to acquire the Magazine and

3

misuse it in the Attack.

4
5
6

394.

Thus, Defendants’ negligent entrustment of the Magazine to the third

party assisting the Shooter thus directly and proximately caused Plaintiffs’ harm.
395.

Defendants’ negligence is an actual and proximate or legal cause of

7

Nicole’s injuries. Nicole thereby experienced great pain, and anxiety to her body and

8

mind. Nicole sustained injuries and damages in an amount in excess of Fifteen

9

Thousand Dollars ($15,000.00), for which Nadine, as Personal Representative of the

10

Estate of Beatrice Nicole Warren-Curtis, now seeks recovery pursuant to NRS

11

41.100.

12

396.

As a further actual and proximate or legal result of Defendants’

13

negligence, Nicole underwent medical treatment and incurred past medical and/or

14

incidental expenses. The exact amount of such damages is unknown at this present

15

time, but Lois suffered special damages in excess of Fifteen Thousand Dollars

16

($15,000.00). Nadine, as Personal Representative of the Estate of Beatrice Nicole

17

Warren-Curtis, seeks recovery of these damages pursuant to NRS 41.100.

18

397.

Defendants’ conduct was despicable and so contemptible that it would

19

be looked down upon and despised by ordinary decent people and was carried on by

20

Defendants with willful and conscious disregard for the safety of anyone in the

21

community.

22

398.

Defendants’ outrageous and unconscionable conduct warrants an

23

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

24

appropriate to punish and make an example of Defendants, and to deter similar

25

conduct in the future. As the Personal Representative of the Estate of Beatrice
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1

Nicole Warren-Curtis, Nadine seeks exemplary and punitive damages pursuant to

2

NRS 41.100.

3

399.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

4

Defendants are vicariously liable for punitive damages arising from the outrageous

5

and unconscionable conduct of its employees, agents, and/or servants, as set forth

6

herein.

7

400.

The actions of Defendants have forced Plaintiff to retain counsel to

8

represent her in the prosecution of this action, and she is therefore entitled to an

9

award of a reasonable amount as attorney’s fees and costs of suit.

10
11
12
13
14
15
16
17
18
19

NINETEENTH CAUSE OF ACTION
(Wrongful Death in re: Negligent Entrustment—All Defendants)
NADINE WARREN, as Personal Representative of the ESTATE OF BEATRICE
NICOLE WARREN-CURTIS, deceased;
NADINE WARREN, as surviving parent of BEATRICE NICOLE WARRENCURTIS, deceased;
401.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
402.

Plaintiff Nadine Warren is the mother of Beatrice Nicole Warren-

Curtis and the personal representative of Nicole’s estate.
403.

Plaintiff Nadine Warren brings this cause of action pursuant to NRS

20

41.085(4), as an heir of Nicole and pursuant to NRS 41.085(5) as the administrator

21

of Nicole’s estate. Warren alleges that Defendants’ negligence is a legal and/or

22

proximate cause of Nicole’s death.

23

404.

All Defendants had, at all relevant times, actual or constructive

24

knowledge that LCMs like the Magazine have no or negligible application to lawful

25

uses of firearms (such as self-defense) but are uniquely well-suited to misuse in

26

unlawful acts of violence like the Attack.
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1

405.

Thus, all Defendants had actual or constructive knowledge that

2

anyone seeking to acquire a 100-round drum LCM like the Magazine was,

3

inherently, displaying a propensity to use this lethal product in a criminal act.

4

406.

All Defendants had a duty not to entrust a lethal instrument to a party

5

displaying indications he or she would misuse that instrument to harm himself or

6

others—including by transferring the product to another malicious actor who would

7

employ it in a violent act.

8
9
10
11

407.

All Defendants breached this duty by providing the Magazine to the

third party assisting the Shooter either directly or through one or more
intermediaries.
408.

As a direct and foreseeable consequence of Defendants’ negligent

12

entrustment of the Magazine, the Shooter was able to acquire the Magazine and

13

misuse it in the Attack.

14
15
16

409.

Thus, Defendants’ negligent entrustment of the Magazine to the third

party assisting the Shooter thus directly and proximately caused Plaintiffs’ harm.
410.

Defendants’ negligence and/or wrongful acts was the actual and

17

proximate or legal cause of Nicole’s injuries and death. Plaintiffs, and each of them,

18

have sustained damages consisting of the loss of Nicole’s love, companionship,

19

comfort, affection, society, and moral support, and have suffered great emotional

20

and psychological loss, all in amount in excess of Fifteen Thousand Dollars

21

($15,000.00). As Nicole’s heirs, Plaintiffs, and each of them, seek these damages

22

pursuant to NRS 41.085(4).

23

411.

As a further actual and proximate or legal result of Defendants’

24

negligence and/or wrongful acts, Nicole endured pain, suffering, and/or

25

disfigurement. As Nicole’s heirs, Plaintiffs, and each of them, seek general damages
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1

for Nicole’s pain, suffering, and/or disfigurement pursuant to NRS 41.085(4) in an

2

amount in excess of Fifteen Thousand Dollars ($15,000.00).

3

412.

As a further actual and proximate or legal result of Defendants’

4

negligence and/or wrongful acts, Nicole’s estate incurred special damages, to include

5

medical expenses and funeral expenses, in an amount in excess of Fifteen Thousand

6

Dollars ($15,000.00). As personal representative of Nicole’s Estate, Plaintiff Nadine

7

Warren seeks these special damages pursuant to NRS 41.085(5).

8
9

413.

Defendants’ conduct was despicable and so contemptible that it would

be looked down upon and despised by ordinary decent people and was carried on by

10

Defendants with willful and conscious disregard for the safety of anyone in the

11

community.

12

414.

Defendants’ outrageous and unconscionable conduct warrants an

13

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

14

appropriate to punish and make an example of Defendants, and to deter similar

15

conduct in the future. As personal representative of Nicole’s estate, Plaintiff Nadine

16

Warren seeks exemplary and punitive damages pursuant to NRS 41.085(5).

17

415.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

18

Defendants are vicariously liable for punitive damages arising from the outrageous

19

and unconscionable conduct of their employees, agents, and/or servants, as set forth

20

herein.

21

416.

The actions of Defendants have forced Plaintiffs to retain counsel to

22

represent them in the prosecution of this action, and they are therefore entitled to

23

an award of a reasonable amount as attorney’s fees and costs of suit.

24
25
26
27
28

Green et al. v. KCI USA et al.; Amended Complaint

70

1

TWENTIETH CAUSE OF ACTION
(Public Nuisance—All Defendants)

2
3
4
5
6
7
8
9
10

NADINE WARREN, as Personal Representative of the ESTATE OF BEATRICE
NICOLE WARREN-CURTIS, deceased;
NADINE WARREN, as surviving parent of BEATRICE NICOLE WARRENCURTIS, deceased;
417.

Plaintiffs incorporate by reference all preceding paragraphs in this

Complaint as if restated fully herein.
418.

Nadine brings this action as Personal Representative of the Estate of

Beatrice Nicole Warren-Curtis pursuant to NRS 41.100.
419.

All Defendants were, at all times, subject to a general duty to refrain

11

from unreasonable, unlawful and/or unsafe business practices that create a public

12

nuisance.

13

420.

In Nevada, a public nuisance is defined to include “every omission to

14

perform a duty, which act or omission” which “[a]nnoys, injures or endangers the

15

safety, health, comfort or repose of any considerable number of persons.” NRS

16

202.450(a).

17

421.

All Defendants, by failing to act in accordance with their duty of care,

18

endangered the safety and health of individuals both inside of and outside of

19

Nevada by dramatically increased the risk of mass shootings like the Attack.

20

422.

As a result of the Attack, Plaintiffs have suffered a special harm that is

21

unique from the harm other members of the public have experienced as a result of

22

this nuisance.

23

423.

24

public nuisance.

25

424.

26

Plaintiffs are entitled to recover these damages in a claim sounding in
Defendants’ nuissance and/or wrongful acts was the actual and

proximate or legal cause of Nicole’s injuries and death. Plaintiffs, and each of them,
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1

have sustained damages consisting of the loss of Nicole’s love, companionship,

2

comfort, affection, society, and moral support, and have suffered great emotional

3

and psychological loss, all in amount in excess of Fifteen Thousand Dollars

4

($15,000.00). As Nicole’s heirs, Plaintiffs, and each of them, seek these damages

5

pursuant to NRS 41.085(4).

6

425.

As a further actual and proximate or legal result of Defendants’

7

nuissance and/or wrongful acts, Nicole endured pain, suffering, and/or

8

disfigurement. As Nicole’s heirs, Plaintiffs, and each of them, seek general damages

9

for Nicole’s pain, suffering, and/or disfigurement pursuant to NRS 41.085(4) in an

10
11

amount in excess of Fifteen Thousand Dollars ($15,000.00).
426.

As a further actual and proximate or legal result of Defendants’

12

nuisance and/or wrongful acts, Nicole’s estate incurred special damages, to include

13

medical expenses and funeral expenses, in an amount in excess of Fifteen Thousand

14

Dollars ($15,000.00). As personal representative of Nicole’s Estate, Plaintiff Nadine

15

Warren seeks these special damages pursuant to NRS 41.085(5) and NRS 41.100.

16

427.

Defendants’ conduct was despicable and so contemptible that it would

17

be looked down upon and despised by ordinary decent people and was carried on by

18

Defendants with willful and conscious disregard for the safety of anyone in the

19

community.

20

428.

Defendants’ outrageous and unconscionable conduct warrants an

21

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

22

appropriate to punish and make an example of Defendants, and to deter similar

23

conduct in the future. As personal representative of Nicole’s estate, Plaintiff Nadine

24

Warren seeks exemplary and punitive damages pursuant to NRS 41.085(5) and

25

NRS 41.100.
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1

429.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

2

Defendants are vicariously liable for punitive damages arising from the outrageous

3

and unconscionable conduct of their employees, agents, and/or servants, as set forth

4

herein.

5

430.

The actions of Defendants have forced Plaintiffs to retain counsel to

6

represent them in the prosecution of this action, and they are therefore entitled to

7

an award of a reasonable amount as attorney’s fees and costs of suit.

8
9
10
11
12
13
14
15
16
17
18
19
20
21

431.

However, upon information and belief, Defendants have also not

reformed their reckless practices in any way since the Attack.
432.

As a result, Plaintiffs are also entitled to injunctive relief so as abate

an ongoing public nuisance.
TWENTY-FIRST CAUSE OF ACTION
(Wrongful Death in re: Public Nuisance—All Defendants)
NADINE WARREN, as Personal Representative of the ESTATE OF BEATRICE
NICOLE WARREN-CURTIS, deceased;
NADINE WARREN, as surviving parent of BEATRICE NICOLE WARRENCURTIS, deceased;
433.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
434.

Plaintiff Nadine Warren is the mother of Beatrice Nicole Warren-

Curtis and the personal representative of Nicole’s estate.
435.

Plaintiff Nadine Warren brings this cause of action pursuant to NRS

22

41.085(4), as an heir of Nicole and pursuant to NRS 41.085(5) as the administrator

23

of Nicole’s estate. Warren alleges that Defendants’ negligence is a legal and/or

24

proximate cause of Nicole’s death.

25
26
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1

436.

All Defendants were, at all times, subject to a general duty to refrain

2

from unreasonable, unlawful and/or unsafe business practices that create a public

3

nuisance.

4

437.

In Nevada, a public nuisance is defined to include “every omission to

5

perform a duty, which act or omission” which “[a]nnoys, injures or endangers the

6

safety, health, comfort or repose of any considerable number of persons.” NRS

7

202.450(a).

8

438.

All Defendants, by failing to act in accordance with their duty of care,

9

endangered the safety and health of individuals both inside of and outside of

10

Nevada by dramatically increased the risk of mass shootings like the Attack.

11

439.

As a result of the Attack, Plaintiffs have suffered a special harm that is

12

unique from the harm other members of the public have experienced as a result of

13

this nuisance.

14

440.

Defendants’ negligence and/or wrongful acts was the actual and

15

proximate or legal cause of Nicole’s injuries and death. Plaintiffs, and each of them,

16

have sustained damages consisting of the loss of Nicole’s love, companionship,

17

comfort, affection, society, and moral support, and have suffered great emotional

18

and psychological loss, all in amount in excess of Fifteen Thousand Dollars

19

($15,000.00). As Nicole’s heirs, Plaintiffs, and each of them, seek these damages

20

pursuant to NRS 41.085(4).

21

441.

As a further actual and proximate or legal result of Defendants’

22

negligence and/or wrongful acts, Nicole endured pain, suffering, and/or

23

disfigurement. As Nicole’s heirs, Plaintiffs, and each of them, seek general damages

24

for Nicole’s pain, suffering, and/or disfigurement pursuant to NRS 41.085(4) in an

25

amount in excess of Fifteen Thousand Dollars ($15,000.00).
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442.

1

As a further actual and proximate or legal result of Defendants’

2

negligence and/or wrongful acts, Nicole’s estate incurred special damages, to include

3

medical expenses and funeral expenses, in an amount in excess of Fifteen Thousand

4

Dollars ($15,000.00). As personal representative of Nicole’s Estate, Plaintiff Nadine

5

Warren seeks these special damages pursuant to NRS 41.085(5).
443.

6

Defendants’ conduct was despicable and so contemptible that it would

7

be looked down upon and despised by ordinary decent people and was carried on by

8

Defendants with willful and conscious disregard for the safety of anyone in the

9

community.
444.

10

Defendants’ outrageous and unconscionable conduct warrants an

11

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

12

appropriate to punish and make an example of Defendants, and to deter similar

13

conduct in the future. As personal representative of Nicole’s estate, Plaintiff Nadine

14

Warren seeks exemplary and punitive damages pursuant to NRS 41.085(5).
445.

15

To the extent NRS 42.007 is applicable to Defendants’ conduct,

16

Defendants are vicariously liable for punitive damages arising from the outrageous

17

and unconscionable conduct of their employees, agents, and/or servants, as set forth

18

herein.
446.

19

The actions of Defendants have forced Plaintiffs to retain counsel to

20

represent them in the prosecution of this action, and they are therefore entitled to

21

an award of a reasonable amount as attorney’s fees and costs of suit.

22

///

23

///

24

///

25

///

26

///

27
28

Green et al. v. KCI USA et al.; Amended Complaint

75

1

TWENTY-SECOND CAUSE OF ACTION
(Negligence—All Defendants)

2
3
4
5
6
7
8
9
10

RONALD PHILIP CUMER, as Personal Representative of the ESTATE OF
NICHOLAS P. CUMER, deceased;
RONALD PHILIP CUMER, as surviving parent of NICHOLAS CUMER, deceased;
447.

Plaintiffs incorporate by reference all preceding paragraphs in this

Complaint as if restated fully herein.
448.

Ronald brings this claim as Personal Representative of the Estate of

Nicholas P. Cumer pursuant to NRS 41.100.
449.

All Defendants voluntarily assumed a multifaceted duty of care to only

11

manufacture, distribute and/or sell firearms accessories in the safest possible

12

manner so as to minimize the risk of misuse of their products in incidents like the

13

Attack.

14

450.

All Defendants violated one or more aspects of this duty by placing an

15

unreasonably dangerous product on the market without sufficient safeguards to

16

prevent its foreseeable misuse.

17
18
19
20
21

451.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
452.

Instead, upon information and belief, the Defendants’ negligent

conduct directly channeled the Magazine into the hands of the Shooter.
453.

It was eminently foreseeable to all Defendants, well before the Attack,

22

that provision of unreasonably dangerous LCMs like the Magazine to the general

23

public without appropriate safeguards would likely result in such products being

24

misused in incidents like the Attack.

25

454.

This is precisely what occurred in this case.
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1

455.

Defendants’ negligence is an actual and proximate or legal cause of

2

Nicholas’s injuries. Nicholas thereby experienced great pain, and anxiety to his

3

body and mind. Nicholas sustained injuries and damages in an amount in excess of

4

Fifteen Thousand Dollars ($15,000.00), for which Ronald Philip Cumer, as Personal

5

Representative of the Estate of Nicholas P. Cumer, now seeks recovery pursuant to

6

NRS 41.100.

7

456.

As a further actual and proximate or legal result of Defendants’

8

negligence, Nicholas underwent medical treatment and incurred past medical

9

and/or incidental expenses. The exact amount of such damages is unknown at this

10

present time, but Nicholas suffered special damages in excess of Fifteen Thousand

11

Dollars ($15,000.00). Ronald Philip Cumer, as the Personal Representative of the

12

Estate of Nicholas P. Cumer, seeks recovery of these damages pursuant to NRS

13

41.100.

14

457.

Defendants’ conduct was despicable and so contemptible that it would

15

be looked down upon and despised by ordinary decent people and was carried on by

16

Defendants with willful and conscious disregard for the safety of anyone in the

17

community.

18

458.

Defendants’ outrageous and unconscionable conduct warrants an

19

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

20

appropriate to punish and make an example of Defendants, and to deter similar

21

conduct in the future. As Personal Representative of Nicholas Cumer’s Estate,

22

Ronald Philip Cumer seeks exemplary and punitive damages pursuant to NRS

23

41.100.

24

459.

The actions of Defendants have forced Plaintiff to retain counsel to

25

represent him in the prosecution of this action, and he is therefore entitled to an

26

award of a reasonable amount as attorney’s fees and costs of suit.
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TWENTY-THIRD CAUSE OF ACTION
(Wrongful Death in re: Negligence—All Defendants)

1
2
3
4
5
6
7
8
9

RONALD PHILIP CUMER, as Personal Representative of the ESTATE OF
NICHOLAS P. CUMER, deceased;
RONALD PHILIP CUMER, as surviving parent of NICHOLAS CUMER, deceased;
460.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
461.

Plaintiff Ronald Philip Cumer is the father of Nicholas Cumer and the

personal representative of Nicholas’s estate.
462.

Plaintiff Ronald Philip Cumer brings this cause of action pursuant to

10

NRS 41.085(4), as an heir of Nicholas and pursuant to NRS 41.085(5) as the

11

administrator of Nicholas’s estate. Cumer alleges that Defendant’s negligence is a

12

legal and/or proximate cause of Nicholas’s death.

13

463.

All Defendants voluntarily assumed a multifaceted duty of care to only

14

manufacture, distribute and/or sell firearms accessories in the safest possible

15

manner so as to minimize the risk of misuse of their products in incidents like the

16

Attack.

17

464.

All Defendants violated one or more aspects of this duty by placing an

18

unreasonably dangerous product on the market without sufficient safeguards to

19

prevent its foreseeable misuse.

20
21
22
23
24
25

465.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
466.

Instead, upon information and belief, the Defendants’ negligent

conduct directly channeled the Magazine into the hands of the Shooter.
467.

It was eminently foreseeable to all Defendants, well before the Attack,

that provision of unreasonably dangerous LCMs like the Magazine to the general
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1

public without appropriate safeguards would likely result in such products being

2

misused in incidents like the Attack.

3

468.

This is precisely what occurred in this case.

4

469.

Thus, Defendants’ negligent and unlawful conduct directly and

5
6

proximately caused Plaintiffs’ harm.
470.

Defendants’ negligence and/or wrongful acts was the actual and

7

proximate or legal cause of Nicholas’s injuries and death. Plaintiffs, and each of

8

them, have sustained damages consisting of the loss of Nicholas’s love,

9

companionship, comfort, affection, society, and moral support, and have suffered

10

great emotional and psychological loss, all in amount in excess of Fifteen Thousand

11

Dollars ($15,000.00). As Nicholas’s heirs, Plaintiffs, and each of them, seek these

12

damages pursuant to NRS 41.085(4).

13

471.

As a further actual and proximate or legal result of Defendants’

14

negligence and/or wrongful acts, Nicholas endured pain, suffering, and/or

15

disfigurement. As Nicholas’s heirs, Plaintiffs, and each of them, seek general

16

damages for Nicholas’s pain, suffering, and/or disfigurement pursuant to NRS

17

41.085(4) in an amount in excess of Fifteen Thousand Dollars ($15,000.00).

18

472.

As a further actual and proximate or legal result of Defendants’

19

negligence and/or wrongful acts, Nicholas’s estate incurred special damages, to

20

include medical expenses and funeral expenses, in an amount in excess of Fifteen

21

Thousand Dollars ($15,000.00). As personal representative of Nicholas’s Estate,

22

Plaintiff Ronald Philip Cumer seeks these special damages pursuant to NRS

23

41.085(5).

24
25

473.

Defendants’ conduct was despicable and so contemptible that it would

be looked down upon and despised by ordinary decent people and was carried on by
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1

Defendants with willful and conscious disregard for the safety of anyone in the

2

community.

3

474.

Defendants’ outrageous and unconscionable conduct warrants an

4

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

5

appropriate to punish and make an example of Defendants, and to deter similar

6

conduct in the future. As personal representative of Nicholas’s estate, Plaintiff

7

Ronald Philip Cumer seeks exemplary and punitive damages pursuant to NRS

8

41.085(5).

9

475.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

10

Defendants are vicariously liable for punitive damages arising from the outrageous

11

and unconscionable conduct of their employees, agents, and/or servants, as set forth

12

herein.

13

476.

The actions of Defendants have forced Plaintiffs to retain counsel to

14

represent them in the prosecution of this action, and they are therefore entitled to

15

an award of a reasonable amount as attorney’s fees and costs of suit.

16
17

TWENTY-FOURTH CAUSE OF ACTION
(Negligent Entrustment—All Defendants)

18

RONALD PHILIP CUMER, as Personal Representative of the ESTATE OF
NICHOLAS P. CUMER, deceased;

19

RONALD PHILIP CUMER, as surviving parent of NICHOLAS CUMER, deceased;

20
21
22
23
24
25

477.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
478.

Ronald brings this claim as Personal Representative of the Estate of

Nicholas P. Cumer pursuant to NRS 41.100.
479.

All Defendants had, at all relevant times, actual or constructive

knowledge that LCMs like the Magazine have no or negligible application to lawful
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1

uses of firearms (such as self-defense) but are uniquely well-suited to misuse in

2

unlawful acts of violence like the Attack.

3

480.

Thus, all Defendants had actual or constructive knowledge that

4

anyone seeking to acquire a 100-round drum LCM like the Magazine was,

5

inherently, displaying a propensity to use this lethal product in a criminal act.

6

481.

All Defendants had a duty not to entrust a lethal instrument to a party

7

displaying indications he or she would misuse that instrument to harm himself or

8

others—including by transferring the product to another malicious actor who would

9

employ it in a violent act.

10

482.

All Defendants breached this duty by providing the Magazine to the

11

third party assisting the Shooter either directly or through one or more

12

intermediaries.

13

483.

As a direct and foreseeable consequence of Defendants’ negligent

14

entrustment of the Magazine, the Shooter was able to acquire the Magazine and

15

misuse it in the Attack.

16
17
18

484.

Thus, Defendants’ negligent entrustment of the Magazine to the third

party assisting the Shooter thus directly and proximately caused Plaintiffs’ harm.
485.

Defendants’ negligence is an actual and proximate or legal cause of

19

Nicholas’s injuries. Nicholas thereby experienced great pain, and anxiety to her

20

body and mind. Nicholas sustained injuries and damages in an amount in excess of

21

Fifteen Thousand Dollars ($15,000.00), for which Ronald, as Personal

22

Representative of the Estate of Nicholas Cumer, now seeks recovery pursuant to

23

NRS 41.100.

24

486.

As a further actual and proximate or legal result of Defendants’

25

negligence, Nicholas underwent medical treatment and incurred past medical

26

and/or incidental expenses. The exact amount of such damages is unknown at this
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1

present time, but Nicholas suffered special damages in excess of Fifteen Thousand

2

Dollars ($15,000.00). Ronald, as Personal Representative of the Estate of Nicholas

3

Cumer, seeks recovery of these damages pursuant to NRS 41.100.

4

487.

Defendants’ conduct was despicable and so contemptible that it would

5

be looked down upon and despised by ordinary decent people and was carried on by

6

Defendants with willful and conscious disregard for the safety of anyone in the

7

community.

8
9

488.

Defendants’ outrageous and unconscionable conduct warrants an

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

10

appropriate to punish and make an example of Defendants, and to deter similar

11

conduct in the future. As the Personal Representative of the Estate of Nicholas

12

Cumer, Ronald seeks exemplary and punitive damages pursuant to NRS 41.100.

13

489.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

14

Defendants are vicariously liable for punitive damages arising from the outrageous

15

and unconscionable conduct of its employees, agents, and/or servants, as set forth

16

herein.

17

490.

The actions of Defendants have forced Plaintiff to retain counsel to

18

represent her in the prosecution of this action, and she is therefore entitled to an

19

award of a reasonable amount as attorney’s fees and costs of suit.

20
21

TWENTY-FIFTH CAUSE OF ACTION
(Wrongful Death in re: Negligent Entrustment—All Defendants)

22

RONALD PHILIP CUMER, as Personal Representative of the ESTATE OF
NICHOLAS P. CUMER, deceased;

23

RONALD PHILIP CUMER, as surviving parent of NICHOLAS CUMER, deceased;

24
25

491.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
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1

492.

Plaintiff Ronald Philip Cumer is the father of Nicholas Cumer and the

2

personal representaR brings this cause of action pursuant to NRS 41.085(4), as an

3

heir of Nicholas and pursuant to NRS 41.085(5) as the administrator of Nicholas’s

4

estate. Cumer alleges that Defendants’ negligence is a legal and/or proximate cause

5

of Nicholas’s death.

6

493.

All Defendants had, at all relevant times, actual or constructive

7

knowledge that LCMs like the Magazine have no or negligible application to lawful

8

uses of firearms (such as self-defense) but are uniquely well-suited to misuse in

9

unlawful acts of violence like the Attack.

10

494.

Thus, all Defendants had actual or constructive knowledge that

11

anyone seeking to acquire a 100-round drum LCM like the Magazine was,

12

inherently, displaying a propensity to use this lethal product in a criminal act.

13

495.

All Defendants had a duty not to entrust a lethal instrument to a party

14

displaying indications he or she would misuse that instrument to harm himself or

15

others—including by transferring the product to another malicious actor who would

16

employ it in a violent act.

17

496.

All Defendants breached this duty by providing the Magazine to the

18

third party assisting the Shooter either directly or through one or more

19

intermediaries.

20

497.

As a direct and foreseeable consequence of Defendants’ negligent

21

entrustment of the Magazine, the Shooter was able to acquire the Magazine and

22

misuse it in the Attack.

23
24
25
26

498.

Thus, Defendants’ negligent entrustment of the Magazine to the third

party assisting the Shooter thus directly and proximately caused Plaintiffs’ harm.
499.

Defendants’ negligence and/or wrongful acts was the actual and

proximate or legal cause of Nicholas’s injuries and death. Plaintiffs, and each of
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1

them, have sustained damages consisting of the loss of Nicholas’s love,

2

companionship, comfort, affection, society, and moral support, and have suffered

3

great emotional and psychological loss, all in amount in excess of Fifteen Thousand

4

Dollars ($15,000.00). As Nicholas’s heirs, Plaintiffs, and each of them, seek these

5

damages pursuant to NRS 41.085(4).

6

500.

As a further actual and proximate or legal result of Defendants’

7

negligence and/or wrongful acts, Nicholas endured pain, suffering, and/or

8

disfigurement. As Nicholas’s heirs, Plaintiffs, and each of them, seek general

9

damages for Nicholas’s pain, suffering, and/or disfigurement pursuant to NRS

10
11

41.085(4) in an amount in excess of Fifteen Thousand Dollars ($15,000.00).
501.

As a further actual and proximate or legal result of Defendants’

12

negligence and/or wrongful acts, Nicholas’s estate incurred special damages, to

13

include medical expenses and funeral expenses, in an amount in excess of Fifteen

14

Thousand Dollars ($15,000.00). As personal representative of Nicholas’s Estate,

15

Plaintiff Ronald Philip Cumer seeks these special damages pursuant to NRS

16

41.085(5).

17

502.

Defendants’ conduct was despicable and so contemptible that it would

18

be looked down upon and despised by ordinary decent people and was carried on by

19

Defendants with willful and conscious disregard for the safety of anyone in the

20

community.

21

503.

Defendants’ outrageous and unconscionable conduct warrants an

22

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

23

appropriate to punish and make an example of Defendants, and to deter similar

24

conduct in the future. As personal representative of Nicholas’s estate, Plaintiff

25

Ronald Cumer seeks exemplary and punitive damages pursuant to NRS 41.085(5).
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1

504.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

2

Defendants are vicariously liable for punitive damages arising from the outrageous

3

and unconscionable conduct of their employees, agents, and/or servants, as set forth

4

herein.

5

505.

The actions of Defendants have forced Plaintiffs to retain counsel to

6

represent them in the prosecution of this action, and they are therefore entitled to

7

an award of a reasonable amount as attorney’s fees and costs of suit.

8
9

TWENTY-SIXTH CAUSE OF ACTION
(Public Nuisance—All Defendants)

10

RONALD PHILIP CUMER, as Personal Representative of the ESTATE OF
NICHOLAS P. CUMER, deceased;

11

RONALD PHILIP CUMER, as surviving parent of NICHOLAS CUMER, deceased;

12
13
14
15
16

506.

Plaintiffs incorporate by reference all preceding paragraphs in this

Complaint as if restated fully herein.
507.

Ronald brings this action as Personal Representative of the Estate of

Nicholas P. Cumer pursuant to NRS 41.100.
508.

All Defendants were, at all times, subject to a general duty to refrain

17

from unreasonable, unlawful and/or unsafe business practices that create a public

18

nuisance.

19

509.

In Nevada, a public nuisance is defined to include “every omission to

20

perform a duty, which act or omission” which “[a]nnoys, injures or endangers the

21

safety, health, comfort or repose of any considerable number of persons.” NRS

22

202.450(a).

23

510.

All Defendants, by failing to act in accordance with their duty of care,

24

endangered the safety and health of individuals both inside of and outside of

25

Nevada by dramatically increased the risk of mass shootings like the Attack.
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1

511.

As a result of the Attack, Plaintiffs have suffered a special harm that is

2

unique from the harm other members of the public have experienced as a result of

3

this nuisance.

4

512.

Plaintiffs are entitled to recover these damages in a claim sounding in

5

public nuisance.

6

513.

Defendants’ nuissance and/or wrongful acts was the actual and

7

proximate or legal cause of Nicholas’s injuries and death. Plaintiffs, and each of

8

them, have sustained damages consisting of the loss of Nicholas’s love,

9

companionship, comfort, affection, society, and moral support, and have suffered

10

great emotional and psychological loss, all in amount in excess of Fifteen Thousand

11

Dollars ($15,000.00). As Nicholas’s heirs, Plaintiffs, and each of them, seek these

12

damages pursuant to NRS 41.085(4).

13

514.

As a further actual and proximate or legal result of Defendants’

14

nuissance and/or wrongful acts, Nicholas endured pain, suffering, and/or

15

disfigurement. As Nicholas’s heirs, Plaintiffs, and each of them, seek general

16

damages for Nicholas’s pain, suffering, and/or disfigurement pursuant to NRS

17

41.085(4) in an amount in excess of Fifteen Thousand Dollars ($15,000.00).

18

515.

As a further actual and proximate or legal result of Defendants’

19

nuisance and/or wrongful acts, Nicholas’s estate incurred special damages, to

20

include medical expenses and funeral expenses, in an amount in excess of Fifteen

21

Thousand Dollars ($15,000.00). As personal representative of Nicholas’s Estate,

22

Plaintiff Ronald Cumer seeks these special damages pursuant to NRS 41.085(5) and

23

NRS 41.100.

24
25

516.

Defendants’ conduct was despicable and so contemptible that it would

be looked down upon and despised by ordinary decent people and was carried on by
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1

Defendants with willful and conscious disregard for the safety of anyone in the

2

community.

3

517.

Defendants’ outrageous and unconscionable conduct warrants an

4

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

5

appropriate to punish and make an example of Defendants, and to deter similar

6

conduct in the future. As personal representative of Nicholas’s estate, Plaintiff

7

Ronald Philip Cumer seeks exemplary and punitive damages pursuant to NRS

8

41.085(5) and NRS 41.100.

9

518.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

10

Defendants are vicariously liable for punitive damages arising from the outrageous

11

and unconscionable conduct of their employees, agents, and/or servants, as set forth

12

herein.

13

519.

The actions of Defendants have forced Plaintiffs to retain counsel to

14

represent them in the prosecution of this action, and they are therefore entitled to

15

an award of a reasonable amount as attorney’s fees and costs of suit.

16
17
18
19
20
21

520.

However, upon information and belief, Defendants have also not

reformed their reckless practices in any way since the Attack.
521.

As a result, Plaintiffs are also entitled to injunctive relief so as abate

an ongoing public nuisance.
TWENTY-SEVENTH CAUSE OF ACTION
(Wrongful Death in re: Public Nuisance—All Defendants)

22

RONALD PHILIP CUMER, as Personal Representative of the ESTATE OF
NICHOLAS P. CUMER, deceased;

23

RONALD PHILIP CUMER, as surviving parent of NICHOLAS CUMER, deceased;

24
25

522.

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.
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1
2
3

523.

Plaintiff Ronald Cumer is the father of Nicholas Cumer and the

personal representative of Nicholas’s estate.
524.

Plaintiff Ronald Cumer brings this cause of action pursuant to NRS

4

41.085(4), as an heir of Nicholas and pursuant to NRS 41.085(5) as the

5

administrator of Nicholas’s estate. Cumer alleges that Defendants’ negligence is a

6

legal and/or proximate cause of Nicholas’s death.

7

525.

All Defendants were, at all times, subject to a general duty to refrain

8

from unreasonable, unlawful and/or unsafe business practices that create a public

9

nuisance.

10

526.

In Nevada, a public nuisance is defined to include “every omission to

11

perform a duty, which act or omission” which “[a]nnoys, injures or endangers the

12

safety, health, comfort or repose of any considerable number of persons.” NRS

13

202.450(a).

14

527.

All Defendants, by failing to act in accordance with their duty of care,

15

endangered the safety and health of individuals both inside of and outside of

16

Nevada by dramatically increased the risk of mass shootings like the Attack.

17

528.

As a result of the Attack, Plaintiffs have suffered a special harm that is

18

unique from the harm other members of the public have experienced as a result of

19

this nuisance.

20

529.

Defendants’ negligence and/or wrongful acts was the actual and

21

proximate or legal cause of Nicholas’s injuries and death. Plaintiffs, and each of

22

them, have sustained damages consisting of the loss of Nicholas’s love,

23

companionship, comfort, affection, society, and moral support, and have suffered

24

great emotional and psychological loss, all in amount in excess of Fifteen Thousand

25

Dollars ($15,000.00). As Nicholas’s heirs, Plaintiffs, and each of them, seek these

26

damages pursuant to NRS 41.085(4).
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1

530.

As a further actual and proximate or legal result of Defendants’

2

negligence and/or wrongful acts, Nicholas endured pain, suffering, and/or

3

disfigurement. As Nicholas’s heirs, Plaintiffs, and each of them, seek general

4

damages for Nicholas’s pain, suffering, and/or disfigurement pursuant to NRS

5

41.085(4) in an amount in excess of Fifteen Thousand Dollars ($15,000.00).

6

531.

As a further actual and proximate or legal result of Defendants’

7

negligence and/or wrongful acts, Nicholas’s estate incurred special damages, to

8

include medical expenses and funeral expenses, in an amount in excess of Fifteen

9

Thousand Dollars ($15,000.00). As personal representative of Nicholas’s Estate,

10

Plaintiff Ronald Cumer seeks these special damages pursuant to NRS 41.085(5).

11

532.

Defendants’ conduct was despicable and so contemptible that it would

12

be looked down upon and despised by ordinary decent people and was carried on by

13

Defendants with willful and conscious disregard for the safety of anyone in the

14

community.

15

533.

Defendants’ outrageous and unconscionable conduct warrants an

16

award of exemplary and punitive damages pursuant to NRS 42.005, in an amount

17

appropriate to punish and make an example of Defendants, and to deter similar

18

conduct in the future. As personal representative of Nicholas’s estate, Plaintiff

19

Ronald Cumer seeks exemplary and punitive damages pursuant to NRS 41.085(5).

20

534.

To the extent NRS 42.007 is applicable to Defendants’ conduct,

21

Defendants are vicariously liable for punitive damages arising from the outrageous

22

and unconscionable conduct of their employees, agents, and/or servants, as set forth

23

herein.

24

535.

The actions of Defendants have forced Plaintiffs to retain counsel to

25

represent them in the prosecution of this action, and they are therefore entitled to

26

an award of a reasonable amount as attorney’s fees and costs of suit.
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1

TWENTY-EIGHTH CAUSE OF ACTION
(Wrongful Death—All Defendants)

2

VICKY CUMER, as surviving parent of NICHOLAS CUMER, deceased;

3

536.

4

Plaintiffs incorporate by reference all preceding paragraphs in this

complaint as if restated fully herein.

5

537.

Plaintiff Vicky Cumer is the mother of Nicholas Cumer.

6

538.

Plaintiff Vicky Cumer brings this cause of action pursuant to NRS

7

41.085(4), as an heir of Nicholas. Mrs. Cumer alleges that Defendants’ negligence is

8

a legal and/or proximate cause of Nicholas’s death.

9

539.

All Defendants voluntarily assumed a multifaceted duty of care to only

10

manufacture, distribute and/or sell firearms accessories in the safest possible

11

manner so as to minimize the risk of misuse of their products in incidents like the

12

Attack.

13

540.

All Defendants violated one or more aspects of this duty by placing an

14

unreasonably dangerous product on the market without sufficient safeguards to

15

prevent its foreseeable misuse.

16
17
18
19
20

541.

Upon information and belief, had the Defendants complied with their

duty of care, the Shooter would not have had access to the Magazine.
542.

Instead, upon information and belief, the Defendants’ negligent

conduct directly channeled the Magazine into the hands of the Shooter.
543.

It was eminently foreseeable to all Defendants, well before the Attack,

21

that provision of unreasonably dangerous LCMs like the Magazine to the general

22

public without appropriate safeguards would likely result in such products being

23

misused in incidents like the Attack.

24

544.

This is precisely what occurred in this case.

25

545.

Thus, Defendants’ negligent and unlawful conduct directly and

26

proximately caused Plaintiffs’ harm.
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1

546.

Defendants’ negligence and/or wrongful acts was the actual and

2

proximate or legal cause of Nicholas’s injuries and death. Plaintiffs, and each of

3

them, have sustained damages consisting of the loss of Nicholas’s love,

4

companionship, comfort, affection, society, and moral support, and have suffered

5

great emotional and psychological loss, all in amount in excess of Fifteen Thousand

6

Dollars ($15,000.00). As Nicholas’s heirs, Plaintiffs, and each of them, seek these

7

damages pursuant to NRS 41.085(4).

8
9

547.

As a further actual and proximate or legal result of Defendants’

negligence and/or wrongful acts, Nicholas endured pain, suffering, and/or

10

disfigurement. As Nicholas’s heirs, Plaintiffs, and each of them, seek general

11

damages for Nicholas’s pain, suffering, and/or disfigurement pursuant to NRS

12

41.085(4) in an amount in excess of Fifteen Thousand Dollars ($15,000.00).

13

548.

Defendants’ conduct was despicable and so contemptible that it would

14

be looked down upon and despised by ordinary decent people and was carried on by

15

Defendants with willful and conscious disregard for the safety of anyone in the

16

community.

17

549.

The actions of Defendants have forced Plaintiffs to retain counsel to

18

represent them in the prosecution of this action, and they are therefore entitled to

19

an award of a reasonable amount as attorney’s fees and costs of suit.

20

PRAYER FOR RELIEF

21

WHEREFORE, Plaintiffs, expressly reserving their right to amend this

22

Complaint before or at the time of trial to insert those items of damage not yet fully

23

ascertainable, demand judgment against all Defendants, and each of them, as

24

follows:

25

1.

for general damages in an amount in excess of $15,000.00;

26

2.

for special damages in an amount in excess of $15,000.00;
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1

3.

for punitive damages;

2

4.

for loss of earnings;

3

5.

for interest provided by law;

4

6.

for all statutorily allowed damages;

5

7.

for applicable restitution;

6

8.

for an injunction requiring all Defendants to abate and/or cease

7

contributing to the public nuisance they are creating in violation of one or more

8

relevant statutes by unreasonably supplying 100-round LCMs like the Magazine to

9

the public without reasonable safeguards to prevent their misuse;

10

9.

for reasonable attorney fees and costs of suit incurred; and

11

10.

for such other and further relief as this Court deems proper.

12
13
14
15
16
17
18
19
20

Submitted By:
/s/ Joseph N. Mott
__________________________
Sean K. Claggett, Esq.
Nevada Bar No. 008407
Joseph N. Mott
Nevada Bar No. 12455
CLAGGETT & SYKES LAW FIRM
4101 Meadows Lane, Suite 100
Las Vegas, Nevada 89107
(702) 655-2346
(702) 655-3763 (fax)
sclaggett@claggettlaw.com

24

Jonathan E. Lowy, Esq. (pro hac pending)
BRADY LEGAL
840 First Street, NE, Suite 400
Washington, D.C. 20002
(202) 370-8104
(202) 370-8102 (fax)
jlowy@bradyunited.org

25

///

26

///

27

///
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

C. Benjamin Cooper, Esq. (pro hac pending)
Sean R. Alto, Esq. (pro hac pending)
COOPER & ELLIOTT, LLC
305 West Nationwide Boulevard
Columbus, Ohio 43215
(614) 481-6000
(614) 481-6001 (fax)
benc@cooperelliott.com
seana@cooperelliott.com
John Sloan, Esq. (pro hac pending)
SLOAN, HATCHER, PERRY, RUNGE, ROBERTSON, SMITH & JONES
P. O. Box 2909
101 East Whaley Street
Longview, TX 75606
(903) 757-7000
(903) 757-7574 (fax)
jsloan@sloanfirm.com
Attorneys for Plaintiffs
Richard F. Klineburger, III, Esq. (pro hac pending)
Klineburger & Nussey
38 North Haddon Avenue
Haddonfield, NJ 08033
(856) 428-7000
(856) 428-7530 (fax)
rfk@klineburgerandnussey.com
Attorney for the Estate of Nicholas P. Cumer,
Ronald Cumer, and Vicky Cumer
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Form Joint Representation Engagement Letter
***Note: All notes in italics, bold or surrounded by [ ] are for your information only and
need not be part of the letter sent to the client unless applicable to your representation.
Client 1

Client 2

Client 3

[insert name and address]

[insert name and address]

[insert name and address]

Re:
_________________ v. ________________, Case No. _______ (the "Lawsuit" or
“specific matter name” if not in litigation)
Dear ______________:
Thank you for selecting [Firm Name] (the “firm”) to represent each of you in the
[fully and specifically describe Lawsuit or scope of work for this particular matter], (the
“Lawsuit” or “specific matter name”). Our firm’s policy at the outset of an engagement with
new clients is to outline not only the nature of the engagement, but also the basis on which the
firm will provide legal services and bill for them.
1.
Nature of Engagement. As we discussed, the firm’s clients will be Clients
1,2 and 3 [include the Specific and Correct Full Name of Clients]. The scope of our engagement
will be limited to the representation of each of you in the Lawsuit [or “specific matter name”].
2.
Fees. Although I will be the attorney responsible for this engagement,
portions of the work may be performed by other firm attorneys and legal assistants, as necessary.
My current hourly rate is $____. Our hourly rates for partners range from $____ to $____ ; for
associates, from $____ to $____ ; [and] for legal assistants, from $____ to $____ [; and litigation
support personnel, from $____ to $____]. Our billing rates are subject to adjustment from time
to time, usually in January of each year. Each of you will be jointly and severally liable for the
total fees and costs of representing you collectively in the Lawsuit.
[OPTIONAL RETAINER LANGUAGE]: Advance Payment Retainer: Our agreement to
represent the Company is contingent upon the Company's payment to us of an advance fee of
[$_______] (the "retainer"), paid in equal portions by each Client. The retainer shall be held in
our account and shall be applied against our final invoice. Any unused portion of the retainer
shall be refunded to [you/the Clients], proportionally.
[Note: Some states have mandatory language which must be included in
engagement letters. Be sure to check your state’s requirements.]
3.
Costs. In addition to our fees, our bills will include allocable charges for
costs and expenses incurred in performing our services, such as printing and reproduction
services, mail, messenger and delivery services, computerized research, travel (including
mileage, parking, air or rail fare, lodging, meals, taxi or car rental), telephone, secretarial and
support staff overtime (when necessitated by the client’s work), court costs and filing fees [and

other litigation support services, such as document scanning, coding and printing]. Unless other
arrangements are made, certain expenses (such as expert witnesses’ fees and court reporters’
charges) will be billed directly to you and will not be our responsibility.
4.
Billing Arrangements. We render on-account bills monthly. Our
statements generally will be prepared and mailed to each of you during the month following the
month in which services are rendered. The firm expects that its clients will pay statements
within 30 days. We reserve the right to defer providing services or to discontinue our
representation if billed amounts are not paid when due.
5.
Client Documents: We will maintain any necessary documents (including
any electronic copies) relating to this matter in our client files. At the conclusion of the matter
(or earlier, if appropriate), it is your obligation to advise us as to which, if any, of the documents
in our files you wish us to make available to you. These documents will be delivered to you
within a reasonable time after receipt of payment for outstanding fees and costs, subject to
applicable rules of attorney conduct. We will retain any remaining documents in our files for a
certain period of time, after which we will destroy them in accordance with our record retention
program.
6.
Joint Representation Agreement and Waiver. You have requested that the
firm represent you jointly for both strategic and cost reasons. Because joint representations
involve unique issues of conflicts of interest and confidentiality, we wanted to clarify the terms
of our joint representation as set forth herein. The firm is willing to undertake this joint
representation in the Lawsuit [or “specific matter name”] so long as the following terms and
conditions are understood and agreed to by each of you:
Client 1, Client 2, and Client 3 each waive any objection to, or any possible
conflict in, our joint representation of Clients 1, 2, and 3 in the Lawsuit, and each consent to our
joint representation of Clients 1, 2, and 3 in the Lawsuit.
Client 1, Client 2, and Client 3 acknowledge and agree that communications
between the firm and any or all of you concerning the Lawsuit [or “specific matter name”] will
be treated by us as confidential and not disclosed to anyone other than the [three] of you without
your consent or as otherwise provided by law. Clients 1, 2 and 3 further acknowledge and agree
that whatever communications or information the firm receives from any one or more of you
concerning the Lawsuit [or “specific matter name”] will be shared with each of you as we deem
appropriate. In particular, if we receive material information about any one of you from one of
the others that we believe Clients 1, 2 or 3 should have in order to make decisions regarding your
individual interests, we will give you that information.
Clients 1, 2, and 3 acknowledge and agree that there exists the possibility that a
conflict of interest may arise in the course of the multiple representation by the firm. Clients 1, 2
and 3 acknowledge and agree that in the event a conflict of interest arises regarding the joint
representation by the firm, then we may withdraw from the representation of the client who has
created the conflict (the “conflicted client”) and may continue to represent the other client or
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clients. In such event, the conflicted client understands that he/she would be responsible for
obtaining his/her own legal representation and for the cost of that representation.
Clients 1, 2 and 3 acknowledge and agree that if the firm withdraws as one or
more of their attorneys, we may continue to represent the other remaining clients, even if such
representation is contrary to the interests of the conflicted client. Moreover, in the unlikely event
that you commence litigation against one another regarding the subject of the joint
representation, you each understand that our advice to you and our prior communications with
each of you during the joint representation may not be shielded from disclosure in such litigation.
Finally, in the event a conflict of interest arises regarding the multiple representations by the
firm, a court may nevertheless disqualify us from continuing our representation of any of you,
notwithstanding the terms of this Agreement. We are advising you of these possibilities solely to
comply with our ethical requirements and are not suggesting that you may have claims against
one another.
7.
[OPTIONAL AFFILIATE WAIVER LANGUAGE – Insert if any of
the clients being jointly represented has a parent, subsidiary or affiliate:
Affiliate Waiver: For all matters which you may, from time to time, request our
assistance, the firm’s clients will be [Name of specific corporate entity or entities represented]
and not any [parent], subsidiaries or affiliates of [Client]. This letter confirms that [Client]
acknowledges and agrees that it is a separate entity from its [parent], subsidiaries and affiliates
for conflicts of interest purposes and that our representation of [Client] does not give rise to an
attorney-client relationship for conflicts of interest purposes with any [parent], subsidiary or
affiliates of [Client]. [Client] further acknowledges that the firm may have in the past
represented, currently represents, or will in the future represent, other clients whose interests are
adverse to [the parent], subsidiaries or affiliates of [Client] and that such representations by the
firm will not give rise to a conflict of interest with [Client]. [Client] also agrees that during the
course of the firm’s representation of [Client], [Client] will not provide to the firm any
confidential information regarding its [parent], subsidiaries or affiliates.]
8.
Termination of Representation. A client has the right at any time to
terminate our services and representation upon written notice to the firm. Such termination shall
not, however, relieve each of the clients of the obligation to pay for all services already rendered,
including work in progress and remaining incomplete at the time of termination, and to pay for
all expenses incurred on behalf of the clients through the date of termination.
Clients 1, 2 and 3 acknowledge and agree that, prior to entering this Agreement,
they have been advised and have had the opportunity to consult with independent counsel (not
with the firm) regarding the terms and conditions of this Agreement.
If after consideration, each of you consent and agree to be jointly represented by
the firm in the Lawsuit [or “specific matter name”] in accordance with the above terms and
conditions, please sign the enclosed copy of this letter in the space provided below and return it
to me. Should you have any questions, please call me.
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We appreciate the chance to be of service and look forward to working with each
of you.
Sincerely,

Enclosures
ACCEPTED AND AGREED to by:
Client 1

Date:

Client 2
Date:

Client 3

Date:
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CONSENT TO JOINT REPRESENTATION AND WAIVER OF CONFIDENTIALITY
The terms of this Consent to Joint Representation and Waiver of Confidentiality (“Consent and Waiver”)
are in addition to the terms of the attached retainer agreements of XXXXX and XXXXX, respectively, both
dated XXXXXXX (the “Retainer Agreements”).
1. The Purpose of This Document
a. Joint Representation
You, the undersigned, XXXX and XXXX (“You”), have requested representation from Attorneys John and
Jane Does (the “Attorney”) in a civil action involving XXXXXX. There may be potential conflicts of interest
in the representation of more than one party in a case. This Consent and Waiver is to inform You of such
potential conflicts of interest, and to obtain Your informed consent in writing.
In the present matter, You have requested legal assistance with respect to XXXXX. You, seek to XXXXXX.
When the same attorney represents two or more persons on the same side of a single lawsuit, areas of
conflict may arise during the representation. For example, one client may want to settle the lawsuit and
the other may not; the clients may have different goals, or strategies or defenses related to the legal
problem, which may result in different instructions from the individual clients to the attorney regarding
how the case should be handled, or how it should proceed.
Attorney will represent both of You in this matter as long as there is no conflict as to how the lawsuit
should proceed. This includes instructions or decisions related to settlement or resolution of the case. If
one of You gives Attorney instructions that contradict instructions from the other of You, then Attorney
will inform and advise each of You that an actual conflict has arisen. At that point, one or both of You
may decide to seek the advice of another attorney, to try to resolve the conflict and agree upon joint
instructions to Attorney, or to discontinue Attorney’s dual representation. If the two of You cannot
come to an agreement as to how to resolve the conflict, Attorney will withdraw from representing both
of You. That is, Attorney will withdraw and not represent either of You, and seek permission of the Court
to do so, if Court permission is required.
Attorney is willing to represent each of You in this matter, provided that each of You acknowledge the
potential that a conflict of interest may arise, and consent to Attorney’s representation of each of You
despite the potential for conflict.
b. Client Confidentiality
Under most circumstances, an attorney who represents a client is obligated to keep all communications
with his or her client confidential. That is, the attorney cannot tell other people about the contents of
his or her conversations with his or her client(s). This is called the “attorney-client privilege.”
When an attorney represents more than one client in the same action, however, the attorney must be
able to tell one client what the other client said with regard to matters related to the subject of the joint
representation. For example, during settlement negotiations, the attorney must be able to tell one client
what the other thinks about a particular settlement offer.

Therefore, Attorney asks that each of You waive Your right to confidentiality as to the other of You in
this matter. Your waiver concerns the confidentiality of communications to the other of You in this
matter only, not as to any other persons, such as opposing parties or other third parties.
c. Duty of Loyalty
An attorney owes a duty of loyalty to his or her client. In a case of joint representation, this duty of
loyalty is owed to each of the jointly represented clients. A conflict of interest may exist if Attorney’s
loyalty to one of You causes Attorney to limit Attorney’s advocacy for the other one of You in any way
with respect to this matter. In the event of such a conflict of interest, Attorney will notify You and
discuss possible ways to proceed.
2. Client Agreement to Joint Representation and Waiver of Confidentiality
Each of You have read or had the opportunity to read the foregoing statements and You each have been
informed by Attorney of the potential conflicts of interest that may arise in this matter and of the
consequences should an actual conflict arise. Each of You consents to Attorney’s joint representation of
You regarding the matter described in the Retainer Agreements. You understand that due to this joint
representation, a conflict of interest may arise in the future.
Each of You agrees to waive Your respective right to attorney-client confidentiality as to the other of
You. You authorize Attorney to discuss communications between each of You and Attorney with the
other of You who has signed this Consent and Waiver. In signing this Consent and Waiver, You are not
waiving Your respective rights to attorney-client confidentiality as to any other person or entity other
than the other of You.
A client has the right to request a copy of the client file. You agree that XXXX shall be entitled to the
original of the file upon request and that XXXX shall be entitled to a copy of the file upon request.
Each of You is responsible for payment of any and all costs related to this representation, as set forth in
the Retainer Agreements. You agree to share these costs equally, however, You agree that each of You is
separately and individually responsible to Attorney for payment of the total amount of costs associated
with this action.

Dated: _________________

____________________________________
XXXX

Dated: _________________

____________________________________
XXXXX

The FBI Office for Victim Assistance
The FBI is committed to fulfilling their responsibility regarding Federal laws and the Attorney
General Guidelines regarding victim rights and
services to ensure victims are identified, notified
of the rights to which they are entitled, and provided the assistance to help victims cope with the
impact of crime.
Treating victims with respect and providing them
with assistance benefits victims and helps the FBI
build better cases.
The FBI Office for Victim Assistance utilizes the
resources of their Victim Assistance Program and
Victim Specialists to provide assistance to victims
of crimes investigated by the FBI.

Types of Federal crimes where the FBI
Victim Assistance Program and/or Victim
Specialist resources are utilized to
provide assistance include:
■

■
■

■

■

Victim Specialists work in FBI Field
Offices across the country providing
direct assistance to those who have suffered physical, emotional and/or financial
harm as a result of a Federal crime.
Standard services provided by FBI Victim Specialists include:
■

Providing on-scene assistance to crime victims;

■

Assessing and triaging victim needs;

■

As needed, referring victims for assistance with
counseling, employment, housing, immigration, medical, and legal services;

■

Accompanying FBI Special Agents to interviews to provide support to victims and/or to
deliver death notification;

■

Coordinating forensic interviews and sexual
assault examinations;

■

Acting as a liaison between the victim and the
FBI throughout the course of the investigation
to explain the criminal justice system, the investigation process, and/or the forensic identification process; and,

■

Coordinating efforts and working with other
professionals involved in the case, including
the United States Attorney’s Office Victim Witness Coordinators, child/adult protective services, and local victim service providers.

Violent Crime
■

Crimes Against Children

■

Indian Country Crime

Domestic and International Terrorism
Civil Rights Violations
■

Hate Crimes

■

Human Trafficking

White-Collar Crime
■

Health Care Fraud

■

Identity Theft

■

Mortgage Fraud

■

Telemarketing Fraud

Cyber Crime

The FBI’s Victim Assistance Program
serves all Federal crime victims including children, adults, elderly, persons with
disabilities, those from various cultural
backgrounds, and those with limited
English language proficiency.

FBI Employment
Opportunities
Today’s FBI seeks dedicated and experienced individuals who are committed to supporting and
serving victims of Federal crime.
Successful applicants must possess:
■

A Bachelor’s Degree or higher in a behavioral or
social science discipline;

■

Three years experience working with and providing direct assistance to victims within a law
enforcement, counseling, legal, prosecution,
psychology, social work, and/or victim services
environment;

■

Knowledge and experience working with diverse cultures; and,

■

Availablity 24 hours a day/7 days a week.

For more information about current employment
opportunities within the FBI’s Victim Assistance
Program, please visit www.usajobs.com.

FBI Programs for
Victim Assistance
Office for Victim Assistance
FBI Headquarters, Washington DC
■

Child Pornography Victim Assistance Program

■

Child/Adolescent Forensic Interviewing Program

■

Terrorism and Special Jurisdiction Victim Assistance

■

Victim Specialist Staff

■

Child Sexual Exploitation

■

Victim Notification System

■

Computer Intrusion

■

Victim Assistance Rapid Deployment Teams

■

Internet Fraud

Department of Justice
Federal Bureau of Investigation
Office for Victim Assistance

The FBI’s
Commitment to
Victims of Crime
Each year, the FBI investigates thousands of crimes
involving hundreds of thousands of victims, including many child victims. These crimes result in
great harm to individuals, families, and communities. Individuals impacted by crime face the daunting task of rebuilding and healing from loss while
navigating the criminal justice system.
Federal laws protect victims of Federal crime and
provide them with a voice during the investigation
and prosecution of their case.
In addition to being treated with fairness and respect in regards to dignity and privacy, the rights
of Federal crime victims as they relate to the FBI’s
responsibility within the investigative phase of
their case, as outlined within 42 United States Code
§10607, also include:
■

The right to be informed of the place where they
may receive medical and social services;

■

The right to be informed of public and private
programs that are available for counseling,
treatment, and other support services;

■

The right to receive reasonable protection from
a suspected offender and persons acting in concert with or at the behest of the suspected offender;

■

The right to know the status of the investigation
of the crime, to the extent it is appropriate and
will not interfere with the investigation;

■

The right to notification regarding the arrest
of a suspected offender; and,

■

The right to have any property that is
being held for evidentiary purposes be
maintained in good condition and
returned as soon as it is no
longer needed for
evidentiary purposes.

Assisting victims of Federal crimes
supports the FBI’s mission to protect this
nation and its people.
As a vital partner in the FBI’s response to crime,
Victim Specialists work directly with FBI Special
Agents and serve as the critical link to ensuring
that victims of crimes investigated by the FBI are
provided their legal rights and are connected to
necessary and critical support, services and resources.
If you possess the following skills, you may be interested in this program:
■

experience in triage, assessment, and crisis intervention; and,

■

excellent oral and written communication skills

The fast paced environment of the Victim Assistance Program provides numerous opportunities
for self-starting, dedicated, and focused individuals to utilize their social service experience.

FBI

Federal Bureau of Investigation
Office for Victim Assistance
J. Edgar Hoover Building, Room 3329
935 Pennsylvania Ave. NW
Washington D.C. 20535
(877) 236-8947
www.fbi.gov/hq/cid/victimassist/home.htm
Preparation of this brochure was supported in part by the Office for Victims of Crime, Office of Justice Programs, and the
U.S. Department of Justice. The opinions, findings and conclusions expressed in this brochure are of the author(s) and do not
necessarily represent the official position or policies of the U.S.
Department of Justice.

Victim
Assistance
Program
Service
Integrity
Professionalism
Excellence
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APPLE INC., a California corporation,

)
)
Plaintiff,
)
v.
)
)
SAMSUNG ELECTRONICS CO., LTD.,
)
a Korean corporation;
)
SAMSUNG ELECTRONICS AMERICA, INC., )
a New York corporation;
)
SAMSUNG TELECOMMUNICATIONS
)
AMERICA, LLC,
)
a Delaware limited liability company,
)
)
Defendants.
)
)
)
SAMSUNG ELECTRONICS CO., LTD.,
)
a Korean corporation;
)
SAMSUNG ELECTRONICS AMERICA, INC., )
a New York corporation;
)
SAMSUNG TELECOMMUNICATIONS
)
AMERICA, LLC,
)
a Delaware limited liability company,
)
)
Counterclaim-Plaintiffs,
)
v.
)
)
APPLE INC., a California corporation,
)
)
Counterclaim-Defendant.
)
)

Case No.: 11-CV-01846-LHK
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We, the jury, unanimously agree to the answers to the following questions and return them
under the instructions of this Court as our verdict in this case.
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FINDINGS ON APPLE’S CLAIMS
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APPLE’S UTILITY AND DESIGN PATENT CLAIMS AGAINST SAMSUNG
1.

For each of the following products, has Apple proven by a preponderance of the evidence
that Samsung Electronics Co. (SEC), Samsung Electronics America (SEA), and/or
Samsung Telecommunications America (STA) has infringed Claim 19 of the ’381
Patent?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung). Do not provide an answer for any cell that is blacked out.)
Accused Samsung Product

Samsung
Electronics
Co., Ltd.

Captivate (JX 1011)
Continuum (JX 1016)
Droid Charge (JX 1025)
Epic 4G (JX 1012)
Exhibit 4G (JX 1028)
Fascinate (JX 1013)
Galaxy Ace (JX 1030)
Galaxy Prevail (JX 1022)
Galaxy S (i9000) (JX 1007)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T) (JX 1031)
Galaxy S II (i9100) (JX 1032)
Galaxy Tab (JX 1036)
Galaxy Tab 10.1 (WiFi) (JX 1037)
Gem (JX 1020)
Indulge (JX 1026)
Infuse 4G (JX 1027)
Mesmerize (JX 1015)
Nexus S 4G (JX 1023)
Replenish (JX 1024)
Vibrant (JX 1010)

23
24
25
26
27
28
2
Case No.: 11-CV-01846-LHK
VERDICT FORM

Samsung
Electronics
America, Inc.

Samsung
Telecommunications
America, LLC
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2.

For each of the following products, has Apple proven by a preponderance of the evidence
that Samsung Electronics Co. (SEC), Samsung Electronics America (SEA), and/or
Samsung Telecommunications America (STA) has infringed Claim 8 of the ’915 Patent?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung). Do not provide an answer for any cell that is blacked out.)
Accused Samsung Product

Samsung
Electronics
Co., Ltd.

Captivate (JX 1011)
Continuum (JX 1016)
Droid Charge (JX 1025)
Epic 4G (JX 1012)
Exhibit 4G (JX 1028)
Fascinate (JX 1013)
Galaxy Ace (JX 1030)
Galaxy Prevail (JX 1022)
Galaxy S (i9000) (JX 1007)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T) (JX 1031)
Galaxy S II (i9100) (JX 1032)
Galaxy S II (T-Mobile) (JX 1033)
Galaxy Tab (JX 1036)
Galaxy Tab 10.1 (WiFi) (JX 1037)
Gem (JX 1020)
Indulge (JX 1026)
Infuse 4G (JX 1027)
Intercept (JX 1009)
Mesmerize (JX 1015)
Nexus S 4G (JX 1023)
Replenish (JX 1024)
Transform (JX 1014)
Vibrant (JX 1010)
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Samsung
Electronics
America, Inc.

Samsung
Telecommunications
America, LLC

Case5:11-cv-01846-LHK Document1890 Filed08/21/12 Page4 of 20

1
2
3
4

3.

For each of the following products, has Apple proven by a preponderance of the evidence
that Samsung Electronics Co. (SEC), Samsung Electronics America (SEA), and/or
Samsung Telecommunications America (STA) has infringed Claim 50 of the ’163
Patent?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung). Do not provide an answer for any cell that is blacked out.)
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Accused Samsung Product

Samsung
Electronics
Co., Ltd.

Captivate (JX 1011)
Continuum (JX 1016)
Droid Charge (JX 1025)
Epic 4G (JX 1012)
Exhibit 4G (JX 1028)
Fascinate (JX 1013)
Galaxy Ace (JX 1030)
Galaxy Prevail (JX 1022)
Galaxy S (i9000) (JX 1007)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T) (JX 1031)
Galaxy S II (i9100) (JX 1032)
Galaxy S II (T-Mobile) (JX 1033)
Galaxy Tab (JX 1036)
Galaxy Tab 10.1 (WiFi) (JX 1037)
Gem (JX 1020)
Indulge (JX 1026)
Infuse 4G (JX 1027)
Intercept (JX 1009)
Mesmerize (JX 1015)
Nexus S 4G (JX 1023)
Replenish (JX 1024)
Transform (JX 1014)
Vibrant (JX 1010)
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Electronics
America, Inc.

Samsung
Telecommunications
America, LLC
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4.

For each of the following products, has Apple proven by a preponderance of the evidence
that Samsung Electronics Co. (SEC) took action that it knew or should have known
would induce STA or SEA to infringe the ’381, ’915, or ’163 Patents?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung). Do not provide an answer for any cell that is blacked out.)
Accused Samsung Product

‘381 Patent
(Claim 19)

Captivate (JX 1011)
Continuum (JX 1016)
Droid Charge (JX 1025)
Epic 4G (JX 1012)
Exhibit 4G (JX 1028)
Fascinate (JX 1013)
Galaxy Prevail (JX 1022)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T) (JX 1031)
Galaxy S II (T-Mobile) (JX 1033)
Galaxy Tab (JX 1036)
Galaxy Tab 10.1 (WiFi) (JX 1037)
Gem (JX 1020)
Indulge (JX 1026)
Infuse 4G (JX 1027)
Intercept (JX 1009)
Mesmerize (JX 1015)
Nexus S 4G (JX 1023)
Replenish (JX 1024)
Transform (JX 1014)
Vibrant (JX 1010)
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‘915 Patent
(Claim 8)

‘163 Patent
(Claim 50)
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1

5.

2

For each of the following products, has Apple proven by a preponderance of the evidence
that Samsung Electronics Co. (SEC) and/or Samsung Telecommunications America
(STA) has infringed the D’677 Patent?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung). Do not provide an answer for any cell that is blacked out.)

3
4

Accused Samsung Product

5
6

Fascinate (JX 1013)
Galaxy Ace (JX 1030)
Galaxy S (i9000) (JX 1007)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T) (JX 1031)
Galaxy S II (i9100) (JX 1032)
Galaxy S II (T-Mobile) (JX 1033)
Galaxy S II (Epic 4G Touch) (JX 1034)
Galaxy S II (Skyrocket) (JX 1035)
Galaxy S Showcase (i500) (JX 1017)
Infuse 4G (JX 1027)
Mesmerize (JX 1015)
Vibrant (JX 1010)
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United States District Court
For the Northern District of California
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Samsung
Samsung
Electronics Co., Telecommunica
Ltd.
tions America,
LLC

6.

For each of the following products, has Apple proven by a preponderance of the evidence
that Samsung Electronics Co. (SEC) and/or Samsung Telecommunications America
(STA) has infringed the D’087 Patent?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung). Do not provide an answer for any cell that is blacked out.)
Samsung
Samsung
Electronics Co., Telecommunica
Ltd.
tions America,
LLC

20
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23
24
25
26
27

Accused Samsung Product
Galaxy S (i9000) (JX 1007)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T) (JX 1031)
Galaxy S II (i9100) (JX 1032)
Galaxy S II (Epic 4G Touch) (JX 1034)
Galaxy S II (Skyrocket) (JX 1035)
Infuse 4G (JX 1027)
Vibrant (JX 1010)

28
6
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1

7.

2

For each of the following products, has Apple proven by a preponderance of the evidence
that Samsung Electronics Co. (SEC) and/or Samsung Telecommunications America
(STA) has infringed the D’305 Patent?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung). Do not provide an answer for any cell that is blacked out.)

3
4
5

Samsung
Telecommunications
America, LLC

Captivate (JX 1011)
Continuum (JX 1016)
Droid Charge (JX 1025)
Epic 4G (JX 1012)
Fascinate (JX 1013)
Galaxy S (i9000) (JX 1007)
Galaxy S 4G (JX 1019)
Galaxy S Showcase (i500) (JX 1017)
Gem (JX 1020)
Indulge (JX 1026)
Infuse 4G (JX 1027)
Mesmerize (JX 1015)
Vibrant (JX 1010)

6
7
8
9
10
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Samsung
Electronics Co.,
Ltd.

Accused Samsung Product

11
12
13
14
15
16
17
18

8.

For each of the following products, has Apple proven by a preponderance of the evidence
that Samsung Electronics Co. (SEC), Samsung Electronics America (SEA), and/or
Samsung Telecommunications America (STA) has infringed the D’889 Patent?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung). Do not provide an answer for any cell that is blacked out.)

19
20
21
22
23

Accused Samsung Product

Samsung
Electronics
Co., Ltd.

Galaxy Tab 10.1 (WiFi) (JX 1037)
Galaxy Tab 10.1 (4G LTE)
(JX 1038)

24
25
26
27
28
7
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Samsung
Electronics
America, Inc.

Samsung
Telecommunications
America, LLC
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1

If you did not answer “Yes” to any of Questions 1 through 8, please skip to Question 11, and do
not answer Questions 9 and 10.

2

9.

3
4
5
6

(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung). Do not provide an answer for any cell that is blacked out.)

7

Accused Samsung Product

8

Captivate (JX 1011)
Continuum (JX 1016)
Droid Charge (JX 1025)
Epic 4G (JX 1012)
Fascinate (JX 1013)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T)
(JX 1031)
Galaxy S II (T-Mobile)
(JX 1033)
Galaxy S II (Epic 4G Touch)
(JX 1034)
Galaxy S II (Skyrocket)
(JX 1035)
Galaxy S Showcase (i500)
(JX 1017)
Galaxy Tab 10.1 (WiFi)
(JX 1037)
Galaxy Tab 10.1 (4G LTE)
(JX 1038)
Gem (JX 1020)
Indulge (JX 1026)
Infuse 4G (JX 1027)
Mesmerize (JX 1015)
Vibrant (JX 1010)

9
10
United States District Court
For the Northern District of California

If you found that Samsung Electronics America (SEA) or Samsung Telecommunications
America (STA) infringed in any of Questions 1 through 8, has Apple proven by a
preponderance of the evidence that Samsung Electronics Co. (SEC) took action that it
knew or should have known would induce SEA or STA to infringe the D’677, D’087,
D’305, and/or D’889 Patents?

11
12
13
14
15
16
17
18
19
20
21
22

D’677 Patent

D’087 Patent

23
24
25
26
27
28
8
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D’305 Patent

D’889
Patent
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1
2
3
4
5
6
7
8
9

United States District Court
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10

10. If you answered “Yes” to any of Questions 1 through 9, and thus found that any
Samsung entity has infringed any Apple patent(s), has Apple proven by clear and
convincing evidence that the Samsung entity’s infringement was willful?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung).)
Apple Utility and Design
Patents

Samsung
Electronics
Co., Ltd.

Samsung
Electronics
America, Inc.

Samsung
Telecommunications
America, LLC

’381 Patent (Claim 19)
’915 Patent (Claim 8)
’163 Patent (Claim 50)
D’677 Patent
D’087 Patent
D’305 Patent
D’889 Patent

11
12
13

11. Has Samsung proven by clear and convincing evidence that Apple’s asserted utility
and/or design patent claims are invalid?
’381 Patent (Claim 19)

Yes ______ (for Samsung)

No ______ (for Apple)

’915 Patent (Claim 8)

Yes ______ (for Samsung)

No ______ (for Apple)

’163 Patent (Claim 50)

Yes ______ (for Samsung)

No ______ (for Apple)

D’677 Patent

Yes ______ (for Samsung)

No ______ (for Apple)

D’087 Patent

Yes ______ (for Samsung)

No ______ (for Apple)

D’305 Patent

Yes ______ (for Samsung)

No ______ (for Apple)

D’889 Patent

Yes ______ (for Samsung)

No ______ (for Apple)

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
9
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1
2
3
4

APPLE’S TRADE DRESS CLAIMS AGAINST SAMSUNG
Protectability
12. Has Samsung proven by a preponderance of the evidence that Apple’s registered iPhone
trade dress ’983 is not protectable?
Yes (not protectable – for Samsung) _____

No (protectable – for Apple) _________

5
6
7
8
9

United States District Court
For the Northern District of California

10

13. Has Apple proven by a preponderance of the evidence that Apple’s unregistered trade
dresses are protectable?
(Please answer with a “Y” for “yes” (for Apple), or with an “N” for “no” (for Samsung).)
Apple Trade Dresses
Unregistered iPhone 3G Trade Dress
Unregistered Combination iPhone Trade Dress
Unregistered iPad/iPad 2 Trade Dress

Protectable

11
12
13

Trade Dress Dilution

14

14. Has Apple proven by a preponderance of the evidence that Apple’s trade dresses are
famous?

15

(Please answer with a “Y” for “yes” (for Apple), or with an “N” for “no” (for Samsung).)

16
17
18
19

Apple Trade Dresses
Registered iPhone Trade Dress
Unregistered iPhone 3G Trade Dress
Unregistered Combination iPhone Trade Dress
Unregistered iPad/iPad 2 Trade Dress

20
21
22
23
24
25
26
27
28
10
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1
2
3
4
5

If you did not find the registered iPhone trade dress protectable and famous, please skip to
Question 16, and do not answer Question 15.
15. If you found the registered iPhone trade dress protectable and famous, for each of the
following products, has Apple proven by a preponderance of the evidence that Samsung
Electronics Co. (SEC) and/or Samsung Telecommunications America (STA) has diluted
the registered iPhone trade dress?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung).)

6
7
8
9

United States District Court
For the Northern District of California

10
11
12
13
14
15
16
17
18
19
20

Samsung
Samsung
Electronics Co., Telecommunica
Ltd.
tions America,
LLC

Accused Samsung Product
Captivate (JX 1011)
Continuum (JX 1016)
Droid Charge (JX 1025)
Epic 4G (JX 1012)
Fascinate (JX 1013)
Galaxy Prevail (JX 1022)
Galaxy S (i9000) (JX 1007)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T) (JX 1031)
Galaxy S II (i9100) (JX 1032)
Galaxy S II (T-Mobile) (JX 1033)
Galaxy S II (Epic 4G Touch) (JX 1034)
Galaxy S II (Skyrocket) (JX 1035)
Galaxy S II Showcase (i500) (JX 1017)
Infuse 4G (JX 1027)
Mesmerize (JX 1015)
Vibrant (JX 1010)

21
22
23
24
25
26
27
28
11
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1
2
3
4
5

If you did not find the unregistered iPhone 3G trade dress protectable and famous, please skip to
Question 17, and do not answer Question 16.
16. If you found the unregistered iPhone 3G trade dress protectable and famous, for each of
the following products, has Apple proven by a preponderance of the evidence that
Samsung Electronics Co. (SEC) and/or Samsung Telecommunications America (STA)
has diluted the unregistered iPhone 3G trade dress?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung).)

6
7
8
9

United States District Court
For the Northern District of California

10
11
12
13
14
15
16
17
18
19
20

Samsung
Samsung
Electronics Co., Telecommunica
Ltd.
tions America,
LLC

Accused Samsung Product
Captivate (JX 1011)
Continuum (JX 1016)
Droid Charge (JX 1025)
Epic 4G (JX 1012)
Fascinate (JX 1013)
Galaxy Prevail (JX 1022)
Galaxy S (i9000) (JX 1007)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T) (JX 1031)
Galaxy S II (i9100) (JX 1032)
Galaxy S II (T-Mobile) (JX 1033)
Galaxy S II (Epic 4G Touch) (JX 1034)
Galaxy S II (Skyrocket) (JX 1035)
Galaxy S II Showcase (i500) (JX 1017)
Infuse 4G (JX 1027)
Mesmerize (JX 1015)
Vibrant (JX 1010)

21
22
23
24
25
26
27
28
12
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1
2
3
4
5

If you did not find the unregistered Combination iPhone trade dress protectable and famous,
please skip to Question 18, and do not answer Question 17.
17. If you found the unregistered Combination iPhone trade dress protectable and famous,
for each of the following products, has Apple proven by a preponderance of the evidence
that Samsung Electronics Co. (SEC) and/or Samsung Telecommunications America
(STA) has diluted the unregistered Combination iPhone trade dress?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung).)

6
7
8
9

United States District Court
For the Northern District of California

10
11
12
13
14
15
16
17
18
19
20

Samsung
Samsung
Electronics Co., Telecommunica
Ltd.
tions America,
LLC

Accused Samsung Product
Captivate (JX 1011)
Continuum (JX 1016)
Droid Charge (JX 1025)
Epic 4G (JX 1012)
Fascinate (JX 1013)
Galaxy Ace (JX 1030)
Galaxy Prevail (JX 1022)
Galaxy S (i9000) (JX 1007)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T) (JX 1031)
Galaxy S II (i9100) (JX 1032)
Galaxy S II (T-Mobile) (JX 1033)
Galaxy S II (Epic 4G Touch) (JX 1034)
Galaxy S II (Skyrocket) (JX 1035)
Galaxy S II Showcase (i500) (JX 1017)
Infuse 4G (JX 1027)
Mesmerize (JX 1015)
Vibrant (JX 1010)

21
22
23
24
25
26
27
28
13
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2
3
4
5
6
7
8
9

United States District Court
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10

If you did not find the unregistered iPad/iPad 2 trade dress protectable and famous, please skip
to Question 19, and do not answer Question 18.
18. If you found the unregistered iPad/iPad 2 trade dress protectable and famous, for each
of the following products, has Apple proven by a preponderance of the evidence that
Samsung Electronics Co. (SEC), Samsung Electronics America (SEA), and/or Samsung
Telecommunications America (STA) has diluted the unregistered iPad/iPad 2 trade
dress?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung).)
Accused Samsung
Product

Samsung
Electronics Co.,
Ltd.

Samsung
Electronics
America, Inc.

Samsung
Telecommunications
America, LLC

Galaxy Tab 10.1 (WiFi)
(JX 1037)
Galaxy Tab 10.1
(4G LTE) (JX 1038)

11
12

If you did not answer “Yes” to any of Questions 15 through 18, please skip to Question 20, and
do not answer Question 19.

13
14

19. If you answered “Yes” to any of Questions 15 through 18, and thus found that any
Samsung entity has diluted any Apple trade dress(es), has Apple proven by a
preponderance of the evidence that the Samsung entity’s dilution was willful?

15
16

(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung).)

17
18
19
20
21
22
23

Asserted Trade Dress

Samsung
Electronics Co.,
Ltd.

Samsung
Electronics
America, Inc.

Samsung
Telecommunications
America, LLC

Registered iPhone Trade
Dress
Unregistered iPhone 3
Trade Dress
Unregistered Combination
iPhone Trade Dress
Unregistered iPad/iPad 2
Trade Dress

24
25
26
27
28

Trade Dress Infringement
If you did not find the unregistered iPad/iPad 2 trade dress protectable, please skip to Question
22, and do not answer Questions 20 and 21.
20. If you found the unregistered iPad/iPad 2 trade dress protectable, for each of the
following products, has Apple proven by a preponderance of the evidence that Samsung
14
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1
2
3

Electronics Co. (SEC), Samsung Electronics America (SEA), and/or Samsung
Telecommunications America (STA) has infringed the unregistered iPad/iPad 2 trade
dress?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung).)

4
5
6
7

Asserted Trade Dress

Samsung
Electronics Co.,
Ltd.

Samsung
Electronics
America, Inc.

Samsung
Telecommunications
America, LLC

Galaxy Tab 10.1 (WiFi)
(JX 1037)
Galaxy Tab 10.1
(4G LTE) (JX 1038)

8
9

United States District Court
For the Northern District of California

10
11
12
13

If you did not answer “Yes” to any of Question 20, please skip to Question 22, and do not answer
Question 21.
21. If you answered “Yes” to any of Question 20, and thus found that any Samsung entity
has infringed Apple’s unregistered iPad/iPad 2 trade dress, has Apple proven by a
preponderance of the evidence that the Samsung entity’s infringement was willful?
(Please answer in each cell with a “Y” for “yes” (for Apple), or with an “N” for “no” (for
Samsung).)

14
15

Asserted Trade Dress

16

Unregistered iPad/iPad 2
Trade Dress

Samsung
Electronics Co.,
Ltd.

Samsung
Electronics
America, Inc.

Samsung
Telecommunications
America, LLC

17
18

DAMAGES TO APPLE FROM SAMSUNG (IF APPLICABLE)

19
20
21

22. What is the total dollar amount that Apple is entitled to receive from Samsung on the
claims on which you have ruled in favor of Apple?
$______________________________________.

22
23
24
25
26
27
28
15
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7
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9
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23. For the total dollar amount in your answer to Question 22, please provide the dollar
breakdown by product.
Accused Samsung Product
Captivate (JX 1011)
Continuum (JX 1016)
Droid Charge (JX 1025)
Epic 4G (JX 1012)
Exhibit 4G (JX 1028)
Fascinate (JX 1013)
Galaxy Ace (JX 1030)
Galaxy Prevail (JX 1022)
Galaxy S (i9000) (JX 1007)
Galaxy S 4G (JX 1019)
Galaxy S II (AT&T) (JX 1031)

12

Galaxy S II (i9100) (JX 1032)
Galaxy S II (T-Mobile) (JX 1033)
Galaxy S II (Epic 4G Touch) (JX 1034)

13

Galaxy S II (Skyrocket) (JX 1035)

11

14
15
16
17
18
19
20
21
22

Galaxy S Showcase (i500) (JX 1017)
Galaxy Tab (JX 1036)
Galaxy Tab 10.1 (WiFi) (JX 1037)
Galaxy Tab 10.1 (4G LTE) (JX 1038)
Gem (JX 1020)
Indulge (JX 1026)
Infuse 4G (JX 1027)
Intercept (JX 1009)
Mesmerize (JX 1015)
Nexus S 4G (JX 1023)
Replenish (JX 1024)
Transform (JX 1014)
Vibrant (JX 1010)

23
24
25
26
27
28
16
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7

Claim 1
Doctrine of
Equivalents

6

Claim 1
Literal
Infringement

5

8
9

13
14
15

‘711
Patent

12

‘893
Patent

11

18
19

Claim
15
Claim
10

17

‘941 Patent

16

26
27
28

17
Case No.: 11-CV-01846-LHK
VERDICT FORM

iPod Touch
4th Gen. (JX
1057 and
JX 1077)

25

iPhone 3GS
(JX 1054
and JX
1076)
iPhone 4
(JX1055
and JX
1056)
iPad 2 3G
(JX 1050
and JX
1051)

24

iPhone 3G
(JX 1053)

23

Claim
15

22

Accused
Apple
Product

21

Claim
16

20
‘516 Patent

United States District Court
For the Northern District of California

10

Claim
10

4

(Please answer in each cell with a “Y” for “yes” (for Samsung), or with an “N” for “no” (for
Apple). Do not provide an answer for any cell that is blacked out.)

Claim 9

3

24. For each of the following products, has Samsung proven by a preponderance of the
evidence that Apple has infringed the indicated Samsung utility patent claims?

’460 Patent

2

SAMSUNG’S UTILITY PATENT CLAIMS AGAINST APPLE

‘460 Patent

1
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1
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3
4
5
6
7
8
9

United States District Court
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10
11

25. If in response to Question 24 you found that Apple has infringed any Samsung patent(s),
has Samsung proven by clear and convincing evidence that Apple’s infringement was
willful?
’516 Patent
Claim 15:
Claim 16:

Yes ______ (for Samsung)
Yes ______ (for Samsung)

No ______ (for Apple)
No ______ (for Apple)

’941 Patent
Claim 10:
Claim 15:

Yes ______ (for Samsung)
Yes ______ (for Samsung)

No ______ (for Apple)
No ______ (for Apple)

’711 Patent
Claim 9:

Yes ______ (for Samsung)

No ______ (for Apple)

’893 Patent
Claim 10:

Yes ______ (for Samsung)

No ______ (for Apple)

’460 Patent
Claim 1:

Yes ______ (for Samsung)

No ______ (for Apple)

12
13

26. Has Apple proven by clear and convincing evidence that Samsung’s asserted utility
patent claims are invalid?

14
15
16
17
18
19
20
21
22
23

’516 Patent
Claim 15:
Claim 16:

Yes ______ (for Apple)
Yes ______ (for Apple)

No ______ (for Samsung)
No ______ (for Samsung)

’941 Patent
Claim 10:
Claim 15:

Yes ______ (for Apple)
Yes ______ (for Apple)

No ______ (for Samsung)
No ______ (for Samsung)

’711 Patent
Claim 9:

Yes ______ (for Apple)

No ______ (for Samsung)

’893 Patent
Claim 10:

Yes ______ (for Apple)

No ______ (for Samsung)

’460 Patent
Claim 1:

Yes ______ (for Apple)

No ______ (for Samsung)

24
25
26
27
28
18
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1
2
3

DAMAGES TO SAMSUNG FROM APPLE (IF APPLICABLE)
27. What is the total dollar amount that Samsung is entitled to receive from Apple for
Samsung’s utility patent infringement claims on the ’516 and ’941 patents?
$______________________________________.

4
5

28. What is the total dollar amount that Samsung is entitled to receive from Apple for
Samsung’s utility patent infringement claims on the ’711, ’893, and ’460 patents?

6
7
8
9

United States District Court
For the Northern District of California

10
11
12
13

$______________________________________.
29. For the total dollar amounts in your answers to Questions 27 and 28, please provide the
breakdown by product.
Accused Samsung Product
iPhone 3G (JX 1053)
iPhone 3GS (JX 1054 and JX 1076)
iPhone 4 (JX1055 and JX 1056)
iPad 2 3G (JX 1050 and JX 1051)
iPod Touch 4th Gen. (JX 1057 and JX 1077)

Amount

14
15

BREACH OF CONTRACT CLAIMS AND ANTITRUST

16

30. Has Apple proven by a preponderance of the evidence that Samsung breached its
contractual obligations by failing to timely disclose its intellectual property rights
(“IPR”) during the creation of the UMTS standard or by failing to license its “declared
essential” patents on fair, reasonable, and non-discriminatory (“FRAND”) terms?

17
18
19
20
21

Yes ______ (for Apple)

No ______ (for Samsung)

31. Has Apple proven by a preponderance of the evidence that Samsung has violated Section
2 of the Sherman Antitrust Act by monopolizing one or more technology markets related
to the UMTS standard?

22
Yes ______ (for Apple)

No ______ (for Samsung)

23
24
25
26

32. If you answered “Yes” to Question 30 or Question 31, what is the dollar amount that
Apple is entitled to receive from Samsung for Samsung’s antitrust violation and/or
breach of contract?
$______________________________________.

27
28
19
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2
3
4

PATENT EXHAUSTION
33. Has Apple proven by a preponderance of the evidence that Samsung is barred by patent
exhaustion from enforcing the following Samsung patents against Apple?
’516 Patent

Yes ______ (for Apple)

No ______ (for Samsung)

’941 Patent

Yes ______ (for Apple)

No ______ (for Samsung)

5
6
7

Have the presiding juror sign and date this form.

8
9

Signed:_____________________________________ Date:_______________________________
PRESIDING JUROR

United States District Court
For the Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
20
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EXECUTION VERSION
THE WEINSTEIN COMPANY BANKRUPTCY GLOBAL SETTLEMENT
AGREEMENT
This Settlement Agreement (the “Global Settlement Agreement”) is made and
entered into as of June 29, 2020 (the “Settlement Signing Date”) by and between The Weinstein
Company Holdings, LLC (“Holdings”) and The Weinstein Company LLC (“TWC”), each a debtor
and debtor in possession in the Chapter 11 Cases (as defined below), each affiliate of Holdings or
TWC that is a debtor in the Chapter 11 Cases as identified on the signature pages hereto (Holdings,
TWC and such affiliates, collectively, the “Debtors”), the Non-Debtor Affiliates, the Official
Committee of Unsecured Creditors appointed in the Chapter 11 Cases (the “UCC”), Former
Representatives, and the Insurance Companies (each as defined below; each a “Party” and
collectively, the “Parties”).
RECITALS
WHEREAS, multiple individuals filed lawsuits, claims or class actions in federal
courts, state courts and foreign tribunals alleging, inter alia, that Harvey Weinstein engaged in
sexual harassment and abuse, facilitated by various companies (including the Debtors) and their
respective officers and directors, in violation of federal, foreign and state law;
WHEREAS, the New York State Office of the Attorney General (the “NYOAG”)
filed a lawsuit in the Supreme Court of the State of New York, County of New York on behalf of
the People of the State of New York in Case No. 0450293/2018 (N.Y. Sup. Ct.) (the “NYOAG
Lawsuit”) alleging that Harvey Weinstein, in his capacity as TWC’s co-owner and co-CEO,
created a hostile work environment at TWC by repeatedly and persistently sexually harassing
female employees, including demanding sexual contact as a quid pro quo for continued
employment or career advancement, subjecting female employees to verbal abuse and demeaning
work tasks, and forcing female employees to engage in unwanted sexual contact, and alleging that
Robert Weinstein and TWC aided and abetted these violations of law by failing to investigate
and/or stop Harvey Weinstein’s unlawful activities, all in violation of state and city human rights
laws;
WHEREAS, on March 19, 2018 (the “Petition Date”), the Debtors commenced the
Chapter 11 Cases by filing voluntary petitions for relief under Chapter 11 of the Bankruptcy Code
in the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”);
WHEREAS, substantially all the assets of the Debtors were sold to Lantern
Entertainment pursuant to a sale transaction approved by the Bankruptcy Court on May 9, 2018
that closed on July 13, 2018, with a substantial portion of the proceeds of such sale transaction
being applied by the Debtors to satisfy secured debt obligations and other secured obligations of
the Debtors in accordance with applicable bankruptcy and non-bankruptcy law;
WHEREAS, all Parties recognize that, having effectively ceased operations in late
2017 and sold substantially all assets and applying the proceeds thereof in accordance with
applicable law in 2018, the financial resources of the Debtors (including available insurance) are
limited; that civil litigation is expensive to prosecute and defend; and that litigation in a public
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forum may cause emotional distress and emotional burden to the alleged victims of Harvey
Weinstein;
WHEREAS, the Parties have engaged in extensive arm’s-length settlement
negotiations culminating in a non-binding confidential settlement term sheet dated as of November
15, 2019, as amended (the “Settlement Term Sheet”), which contemplated that such agreement in
principle would be memorialized in definitive legally binding and enforceable documentation;
WHEREAS, prior to the Petition Date, the Debtors and certain of the Former
Representatives procured or claimed to be insureds under certain of the Insurance Policies. The
Debtors purchased certain directors and officers liability insurance policies and general liability
policies from certain Insurance Companies, which policies provide coverage for, among other
things, legal defense costs of and civil judgments entered against former and current directors and
officers of the Debtors. Certain of the Former Representatives purchased or claim to be insureds
under certain insurance policies from certain Insurance Companies providing coverage for, among
other things, legal defense costs of and civil judgments entered against such Former Representative
under certain circumstances. Under the Insurance Policies, the Insurance Companies may contest
whether actions such as those alleged in the lawsuits against Harvey Weinstein are covered and
require the Insurance Companies to reimburse the insureds under those policies for costs related
to such lawsuits. Notwithstanding the scope of the Insurance Policies and the Insurance
Companies’ rights to contest coverage, the Insurance Companies have agreed to contribute certain
of the proceeds available under certain of the Insurance Policies in consideration for the agreed
upon terms reflected in this Global Settlement Agreement. Due to the circumstances described in
the preceding Whereas clauses, certain proceeds of the Insurance Policies are the only significant
funds available to facilitate consensual resolution of the various Claims against the Debtors and
other Released Parties. Absent this Global Settlement Agreement and the contribution of certain
proceeds of the Insurance Policies contemplated hereunder, the Debtors would be forced to convert
their Chapter 11 Case to cases under Chapter 7 of the Bankruptcy Code, which would leave the
Debtors’ creditors with a recovery significantly lower than what is available due to this Global
Settlement Agreement;
WHEREAS, accordingly, the Parties wish to enter into this Global Settlement
Agreement to settle all actual and potential claims, disputes and controversies relating to,
connected to or arising out of the allegations against the Debtors and the Former Representatives,
and it is their intent to avoid the risk, expense and burden of litigation, and permanently to settle
and resolve all disputes, matters, claims, controversies, issues, assertions and causes of action
among them, whether known or unknown, actual or alleged, asserted or not asserted, suspected or
not suspected, anticipated or unanticipated, accrued or not accrued, fixed or contingent, liquidated
or unliquidated, matured or unmatured, disputed or undisputed, domestic or foreign, which have
been or could have been alleged or asserted, by and between the Parties, without any admission of
fault, liability or wrongdoing on the part of any Party;
WHEREAS, the Class Action Members (by and through the Class Action Counsel),
the Former Representatives and the NYOAG have executed a separate settlement agreement dated
June 29, 2020 (the “Class Action Settlement Agreement”), and the Individual Plaintiffs, the
Debtors and the Former Representatives have executed a separate settlement agreement dated
June 29, 2020 (the “Individual Plaintiffs’ Settlement Agreement”), which agreements together
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resolve all actual and potential disputes relating to, connected to or arising out of the allegations
made against the Former Representatives in the individual and purported class action lawsuits and
the NYOAG Lawsuit described in the first and second “Whereas” clauses above, the Class Action
Settlement Agreement being subject to approval thereof by the United States District Court for the
Southern District of New York (Hon. Alvin K. Hellerstein);
WHEREAS, this Global Settlement Agreement, the Class Action Settlement
Agreement, and the Individual Plaintiffs’ Settlement Agreement together are intended to represent
a comprehensive global resolution of all matters arising in connection with, or related to, the
allegations that gave rise to (i) the various lawsuits and Claims, (ii) the Chapter 11 Cases, and (iii)
all other claims by the other Parties against the Former Representatives, which resolution includes
the general and additional releases of the Released Parties (as defined below) by the Releasing
Global Settlement Parties (as defined below);
NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by and
among the Parties that subject to the occurrence of the Plan Effective Date, all Claims are settled
and resolved pursuant to the terms and conditions set forth in this Global Settlement Agreement.
DEFINITIONS
As used in this agreement, the following terms shall have the following meanings:
Affiliate or Affiliated With means (i) any entity that, directly or indirectly through one or more
intermediaries or otherwise, controls, is controlled by, or is under common control with, a
specified entity, and (ii) any entity that is an “affiliate” within the meaning of Bankruptcy
Code § 101(2) of a specified entity. As used in clause (i) of this definition, “control” shall
include the possession, directly or indirectly, of the power to direct or cause the direction of
the management or policies of an entity (whether through ownership of equity of that entity,
by contract, or otherwise).
Bankruptcy Code shall mean Title 11 of the United States Code.
Bankruptcy Court shall have the meaning set forth in the Recitals.
Bankruptcy Injunctions shall have the meaning set forth in the Chapter 11 Plan.
Business Day shall mean any day other than Saturday, Sunday, or a “legal holiday,” as such term
is defined in Bankruptcy Rule 9006(a).
Channeling Injunction shall mean the portion of the Confirmation Order providing that any and all
Class Action Sexual Misconduct Claims shall receive payment, if any, solely from the Class
Action Settlement Fund as the exclusive remedy for recovery and are subject to the
procedures governing distribution of the Class Action Settlement Fund as set forth in the
Class Action Settlement Agreement and the Chapter 11 Plan.
Chapter 11 Cases shall mean the jointly administered cases under Chapter 11 of the Bankruptcy
Code, presently pending in the Bankruptcy Court and captioned In re Weinstein Company
Holdings, LLC, Case No. 18-10601.
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Chapter 11 Plan shall mean the plan under Chapter 11 of the Bankruptcy Code, jointly proposed
by the Debtors and the UCC, incorporating the terms of this Global Settlement Agreement,
which shall be consistent with the terms herein and shall be in a form and substance
reasonably satisfactory to the Parties.
Claim shall include, without limitation, any and all past, present or future claims, cross- claims,
counterclaims, third-party claims, contribution claims, indemnification claims, rights, causes
of action, orders, liabilities, notices of liability or potential liability, arbitrations, actions,
suits, damages, demands, disputes, obligations, judgments, duties, defenses, liens,
administrative proceedings, costs, expenses, attorneys’ (and other) fees, matters, requests or
proceedings of any kind or nature whatsoever and any claim within the definition of “claim”
in section 101(5) of the Bankruptcy Code, regardless of where arising or where brought,
whether at law, equity, contract, statute, or otherwise direct, indirect, or derivative, known
or unknown, actual or alleged, asserted or not asserted, suspected or unsuspected, anticipated
or unanticipated, fixed or contingent, liquidated or unliquidated, matured or unmatured,
disputed or undisputed, domestic or foreign, disclosed or undisclosed, accrued or unaccrued,
apparent or unapparent, existing under any federal, state, local, foreign, tribal, common law,
ordinance, statute or regulation, which has been, could have been, or may be asserted by or
on behalf of any person or entity against the Debtors, their predecessors, successors, assigns,
or any current or former Affiliate of any of the foregoing, or any other Released Party,
whether seeking damages (including compensatory, punitive or exemplary damages and all
other potential elements of recovery or relief) or equitable, mandatory, injunctive, or any
other type of relief, irrespective of the expiration of any applicable statute of limitations.
Class Action Counsel shall mean the attorneys who currently represent the Settling Tort Plaintiffs,
including but not limited to Hagens Berman Sobol Shapiro LLP, Fegan Scott LLC, Brown
Rudnick LLP, Morris James LLP, Kohn Swift & Graf, P.C. and Girard Sharp LLP.
Class Action Litigation shall mean the purported class actions, whether such classes remain
purported or upon certification thereof, commenced by (i) Louisette Geiss, Sarah Ann
Thomas (A/K/A Sarah Ann Masse), Melissa Thompson, Melissa Sagemiller, Nannette May
(F/K/A Nannette Klatt), Katherine Kendall, Zoe Brock, Caitlin Dulany, Larissa Gomes and
Jane Doe, in the Southern District of New York, captioned Geiss et. al. v. The Weinstein
Company Holdings LLC et. al., Case No. 1:17-cv-09554-AKH and (ii) Jill Doe in the
Southern District of New York, captioned Jill Doe v. Harvey Weinstein et al.,
Case No. 1:19-cv-03430.
Class Action Members shall mean all members of the Settlement Class, as defined in the Class
Action Settlement Agreement.
Class Action Notice Costs shall mean that portion of the Class Action Settlement Fund applicable
towards costs of notice and administration, as further described in Paragraph 113 of the Class
Action Settlement Agreement.
Class Action Settlement Agreement shall have the meaning set forth in the Recitals.
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Class Action Settlement Fund shall mean the $18,875,000 of the Settlement Amount allocated to
a settlement fund on behalf of the Class Action Settlement Fund Claimants.
Class Action Settlement Fund Claimants shall mean the Class Action Members, which includes
former female employees and/or female contractors of TWC as described in the NYOAG
Lawsuit. The following are not considered Class Action Settlement Fund Claimants:
(a) holders of Non-SMC Claims; (b) the Non-Settling Plaintiffs; (c) the Individual Plaintiffs;
(d) holders of Male Sexual Misconduct Claims; and (e) the NYOAG.
Class Action Sexual Misconduct Claim shall mean any Sexual Misconduct Claim held by a Class
Action Member.
Confirmation Order shall mean an order by the Bankruptcy Court, which shall be in form and
substance reasonably satisfactory to the Parties, confirming the Chapter 11 Plan.
Contract and Commercial Cases shall include, without limitation:
(i) Donald P. Borchers v. The Weinstein Company, LLC, et al., Case No. 2:17-cv-6263
(C.D. Cal.);
(ii) Lesia Anson v. Harvey Weinstein et al., Case No. 2:17-cv-08360 (C.D. Cal.);
(iii) Terence Williams v. Bob Weinstein, et al., Case No. 2:18-cv-10776 (E.D. Mich.);
(iv) Tensor Law P.C. v. Harvey Weinstein et al., Case No. SC128650 (L.A. Super. Ct.);
(v) EMJAG Productions, Inc., et al. v. The Weinstein Company LLC, Case No. BC 685511
(L.A. Super. Ct.);
(vi) AI International Holdings (BVI), Limited v. Harvey Weinstein et al., Case No.
656864-2017E (N.Y. Sup. Ct.);
(vii) Entertainment One Films Canada, Inc. v. Weinstein Global Film Corp. et al., Case No.
BC692352 (L.A. Super. Ct.);
(viii) Brad Weston et al. v. The Weinstein Company, Case No. BC679011 (L.A. Super. Ct.);
(ix) Frank Gil v. Weinstein Live Entertainment LLC, et al., Case No. 653555/2019
(N.Y. Sup. Ct.); and
(x) Sartraco et al v. Robert Weinstein, et al., Case No. 19 cv-00448 (Cal. Super. Ct.).
Contract and Commercial Claims shall mean any Claims arising from, connected or related to the
Contract and Commercial Cases.
Debtors shall mean Holdings and TWC and each affiliate of Holdings or TWC that is a debtor in
the Chapter 11 Cases as identified on the signature pages hereto.
District Court shall mean the United States District Court for the Southern District of New York.
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District Court Final Approval Order shall mean an order of the District Court under Federal Rule
of Civil Procedure 23 granting final approval of the Class Action Settlement Agreement.
District Court Final Approval Order Effective Date shall mean the date the District Court Final
Approval Order becomes a Final Order.
District Court Preliminary Approval Order shall mean a preliminary order of the District Court
under Federal Rule of Civil Procedure 23 approving the Class Action Settlement Agreement.
Final Order shall mean an order or judgment, the operation or effect of which has not been
reversed, stayed, modified, or amended, is in full force and effect, and as to which order or
judgment (or any reversal, stay, modification, or amendment thereof) (a) the time to appeal,
seek certiorari, or request reargument or further review or rehearing has expired and no
appeal, petition for certiorari, or request for reargument or further review or rehearing has
been timely filed, or (b) any appeal that has been or may be taken or any petition for certiorari
or request for reargument or further review or rehearing that has been or may be filed has
been resolved by the highest court to which the order or judgment was appealed, from which
certiorari was sought, or to which the request was made, and no further appeal or petition for
certiorari or request for reargument or further review or rehearing has been or can be taken
or granted.
Foreign Courts shall mean the courts of the United Kingdom, Ireland and Canada.
Foreign Court Approval Orders shall mean those orders of any Foreign Courts necessary to aid the
implementation of the Channeling Injunction in the United Kingdom, Canada and Ireland (to
the extent determined by the Parties that such orders are necessary), which orders shall be
Final Orders that are reasonably satisfactory to the Parties.
Former Representatives shall mean, collectively, Harvey Weinstein, Robert Weinstein, Tarak Ben
Ammar, James Dolan, Frank Gil, David Glasser, Richard Koenigsberg, Marc Lasry, Lance
Maerov, Jeff Sackman, Tim Sarnoff, Barbara Schneeweiss, Paul Tudor Jones, and Dirk Ziff.
Global Escrow Agent shall mean Epiq Class Action & Claims Solutions, Inc. as it pertains to its
role in distributing the Settlement Amount in accordance with Section 1 of this Global
Settlement Agreement.
Global Settlement Agreement shall have the meaning set forth in the Preamble.
Holdings shall have the meaning set forth in the Preamble.
Individual Plaintiffs shall mean the group of plaintiffs consisting of Kadian Noble, Sandeep Rehal,
Jane Doe in Case No. 17-585449 (Ont. Supr. Ct.); Kelly Sipherd, Jill Doe in Case No.
CV-18-608425 (Ont. Sup. Ct.); ABC in CLAIM NUMBER: HQ17P04249 (U.K.); EFG in
CLAIM NUMBER: HQ18P00908 (U.K.); CDE whose claim is scheduled under CLAIM
NUMBER: HQ18P00908 (U.K.); GHI whose claim is scheduled under CLAIM NUMBER:
HQ18P00908 (U.K.); JKL whose claim is scheduled under CLAIM NUMBER:
HQ18P00908 (U.K.); LMN whose claim is scheduled under CLAIM NUMBER:
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HQ18P00908 (U.K.); Paz De La Huerta; Pamela Ryan (Ireland); and Jane Doe in Case No.
18STCV08468 (Sup. Ct. Cal.).
Individual Plaintiffs’ Settlement Agreement shall have the meaning set forth in the Recitals.
Individual Plaintiffs’ Settlement Fund shall mean the $5,400,000 of the Settlement Amount
allocated for distribution to the Individual Plaintiffs in accordance with the terms of the
Individual Plaintiffs’ Settlement Agreement.
Insured shall mean any person or entity covered under the policies sold to any Released Party by
any Insurance Company.
Insurance Companies shall mean National Union Fire Insurance Company of Pittsburgh, Pa.; AIG
Specialty Insurance Company; Steadfast Insurance Company; The American Insurance
Company; Fireman’s Fund Insurance Company; Zurich American Insurance Company;
AXIS Surplus Insurance Company; The Travelers Companies, Inc.; Travelers Indemnity
Company; Travelers Excess and Surplus Lines Company; Travelers Casualty and Surety
Company, formerly known as The Aetna Casualty and Surety Company; Travelers Casualty
and Surety Company of America; St. Paul Surplus Lines Insurance Company; St. Paul Fire
& Marine Insurance Company; Gulf Insurance Company; Federal Insurance Company;
Great Northern Insurance Company; Westchester Fire Insurance Company; Pacific
Indemnity Company; Chubb Indemnity Insurance Company; Executive Risk Indemnity Inc.;
Chubb National Insurance Company; ACE American Insurance Company, on behalf of
themselves and their subsidiaries, Affiliates, parents, predecessors, or successors;
provided, however, Insurance Companies shall not include AIG Europe Limited and AIG
Europe SA.
Insurance Policies shall mean any insurance policy issued by an Insurance Company.
Judd Case shall mean the case commenced by Ashley Judd in the Central District of California,
captioned Ashley Judd v. Harvey Weinstein, Case No. 2:18-cv-05724.
Lantern Entertainment shall mean Lantern Entertainment, LLC (K/N/A and D/B/A “Spyglass
Media Group”).
Liquidation Trust shall mean the liquidation trust established by the Chapter 11 Plan, as further
described in the Chapter 11 Plan.
Liquidation Trust Settlement Payment shall mean $7,295,000 of the Settlement Amount, as further
described in Paragraph 1.B.iii. of this Global Settlement Agreement.
Liquidation Trustee shall mean the individual initially selected by the trade claimant members of
the UCC to act as trustee of the Liquidation Trust pursuant to the terms of the Liquidation
Trust Documents (as defined in the Chapter 11 Plan) to administer the Liquidation Trust, and
any successors thereto.
Male Sexual Misconduct Claims shall mean Sexual Misconduct Claims held by persons who were
male at the time their Sexual Misconduct Claim arose.
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McGowan Case shall mean the case commenced by Rose McGowan in the Central District of
California captioned Rose McGowan v. Harvey Weinstein et. al., Case No.
2:19-cv-09105-ODW-GJS.
Mediator shall mean Jed D. Melnick of JAMS.
Non-Debtor Additional Affiliates shall mean Scary Movie 4 LLC; Derailed SPV, LLC; Mrs.
Henderson Presents SPV, LLC; The Matador SPV, LLC; Breaking and Entering SPV, LLC;
Come Drink With Me SPV, LLC; SPV Film Distribution LLC; Butler Films LLC; Kristy
Films LLC; and TWC Gold SPV, LLC.
Non-Debtor Affiliates shall mean The Weinstein Company (UK) Ltd.; Tulip Fever Films Limited;
Current Films UK Limited; and MarcoThree, LLC.
Non-Debtor Entities shall mean all companies (other than the Debtors) that Harvey Weinstein was
employed by, worked for, or held a position as an officer or director of between January 1,
1979 and October 1, 2017, as well as each of their parents, subsidiaries and Affiliates
(including, without limitation, The Walt Disney Company, Disney Enterprises, Inc., Buena
Vista International, Inc., Miramax, LLC, Miramax Film Corporation and Miramax Film
NY, LLC), or any of their respective equity holders or members, any of their Affiliates or
any other independent contractor, current or former members of the board of representatives
of the Non-Debtor Entities; provided, however, that Non-Debtor Entities shall not include
(a) the Four Seasons Hotel Limited and Burton Way Hotels LLC, defendants in Paz De La
Huerta v. Harvey Weinstein et. al., Case No. 19-cv-02183 (C.D. Cal.)) or (b) the Four
Seasons Hotel Limited, Burton Way Hotels LLC and Burton Way Hotels Ltd., defendants in
Paz De La Huerta v. Harvey Weinstein et. al., Case No. 18SCTV04723 (L.A. Sup. Ct.).
Non-Debtor Persons shall mean any and all individuals employed by or Affiliated With any of the
Non-Debtor Entities against whom Sexual Misconduct Claims have or could have been made
in their capacity as such, including, without limitation, Barbara Schneeweiss, Michael Eisner,
Irwin Reiter, Rick Schwartz, Fabrizio Lombardo, Mark Gill and Nancy Ashbrooke.
Non-Settling Plaintiffs shall mean Alexandra Canosa, Wedil David and Dominique Huett.
Non-Settling Plaintiffs’ Cases shall mean the cases commenced by (i) Alexandra Canosa in the
Southern District of New York, captioned Canosa v. Weinstein et. al.,
Case No. 18- cv- 4115; (ii) Wedil David in the Southern District of New York, captioned
Wedil David v. The Weinstein Company LLC et. al., Case No. 18-cv-05414; and
(iii) Dominque Huett in the Central District of California, captioned Dominique Huett v. The
Weinstein Company LLC et. al., Case No. 18-cv-6012.
Non-Settling Sexual Misconduct Claims shall mean all claims asserted against the Debtors and
certain of the Former Representatives by the Non-Settling Plaintiffs in the Non-Settling
Plaintiffs’ Cases.
Non-SMC Claims shall mean all Claims that are not Sexual Misconduct Claims.
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Notice shall mean the Notice of Pendency and Proposed Settlement of Class Action, as further
described in the Class Action Settlement Agreement.
NYOAG Lawsuit shall have the meaning set forth in the Recitals.
Party or Parties shall have the meaning set forth in the Preamble.
Petition Date shall have the meaning set forth in the Recitals.
Plan Documents shall mean the Chapter 11 Plan and related documents, as further described in
the Chapter 11 Plan.
Plan Effective Date shall mean the date upon which the Confirmation Order becomes a Final Order
and all other conditions necessary to the occurrence of the effective date of the Plan are either
satisfied or waived.
Released Parties shall mean (i) the Debtors, the TWC Estate, the Non-Debtor Entities, the NonDebtor Persons, Non-Debtor Affiliates, Non-Debtor Additional Affiliates, the Former
Representatives and the Insurance Companies; (ii) professionals of firms specified in
Schedule 3; and (iii) each such persons’ or entities’ current and former officers, directors and
board representatives, predecessors, successors, assigns, insiders, subsidiaries, Affiliates,
principals, equity holders, members, trustees, partners, managers, employees, agents,
members of any boards or similar bodies of such persons, advisory board members, financial
advisors, attorneys, insurers, reinsurers, accountants, investment bankers, consultants,
representatives, and other professionals, and such persons’ respective heirs, executors,
estates, and nominees, in each case, in their capacity as such, or any other person who
rendered services for, or provided goods to, any of the Debtors or the Non-Debtor Entities,
with respect to liability for the actions or inactions of the Former Representatives, the
Debtors, the TWC Estate, the Non-Debtor Entities, the Non-Debtor Persons, Non-Debtor
Affiliates, Non-Debtor Additional Affiliates, or the Insurance Companies; provided,
however, those persons or entities who fall within subparagraph (iii) (other than persons or
entities specified in subparagraphs (i) and (ii)) are not released with respect to their own
actions related to Sexual Misconduct Claims, regardless of their relationship with the Former
Representatives, the Debtors, the TWC Estate, the Non-Debtor Entities, the Non-Debtor
Persons, Non-Debtor Affiliates, Non-Debtor Additional Affiliates, or the Insurance
Companies, to the extent such action constitutes aiding, abetting or conspiracy to prevent the
disclosure of or to cover up any Sexual Misconduct Claim (each a “Non-Released Party”). 1
Releasing Global Settlement Parties shall mean the Debtors, the TWC Estate, the Non-Debtor
Affiliates, the Former Representatives, the UCC, the Insurance Companies, and each such
persons’ predecessors, successors, assigns, insiders, subsidiaries, Affiliates, current and
former officers, directors and board representatives, principals, equity holders, members,
trustees, partners, managers, employees, agents, members of any boards or similar bodies of
such persons, advisory board members, financial advisors, attorneys, insurers, reinsurers,
1

As specified above, AIG Europe Limited and AIG Europe SA are not Insurance Companies and as such, AIG
Europe Limited and AIG Europe SA are not Released Parties.
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accountants, investment bankers, consultants, representatives, and other professionals, and
such persons’ respective heirs, executors, estates, and nominees, in each case, in their
capacity as such.
Segregated Defense Fund shall mean $1,500,000 of the Settlement Amount, as further described
in Paragraph 1.B.iv(2) of this Global Settlement Agreement, plus any amounts provided in
Paragraph 1.B.iv(3) in excess of the amounts necessary to satisfy the defense costs and/or
damages (including amounts paid in connection with any settlement) for the Former
Representatives in any Contract or Commercial Case.
Settlement Amount shall mean $46,786,000 as further discussed in Section 1 of this Global
Settlement Agreement.
Settlement Parties shall mean all parties who are signatories to the Settlement Agreements.
Settlement Signing Date shall have the meaning set forth in the Preamble.
Settling Tort Plaintiffs shall mean the Class Action Members and the Individual Plaintiffs.
Sexual Misconduct Claims shall mean all Tort Claims that arise out of, connect to or relate in any
way to any actual or alleged sexual conduct of Harvey Weinstein.
Tort Claim shall mean any Claim (including any Claim asserted against any Released Party by any
Non-Released Party) that arises out of or connects or relates in any way to, any actual or
alleged conduct of Harvey Weinstein, which shall include, without limitation: (i) actual or
alleged sexual misconduct, nonconsensual interactions, harassment (including sexual
harassment), uninvited or unwelcome conduct, predatory conduct, inappropriate conduct,
degrading conduct, coercive or intimidating behavior, humiliation, tort, hostile work
environment, sexual assault, rape, intentional infliction of emotional distress, negligence,
negligent infliction of emotional distress, battery, assault, gender violence, false
imprisonment, false arrest or detention, sexual abuse, sex trafficking or discrimination based
on sex or gender or any similar or related actions, or (ii) defamation, witness tampering, mail
fraud, wire fraud, negligent hiring, negligent supervision, negligent retention, negligence,
failure to prevent harassment or ratification, in each case that took place in whole or in part
prior to preliminary approval of the Class Action Settlement Agreement, whether based on
direct or vicarious liability, whether domestic or foreign, whether based on breach of
fiduciary (or other) duty or intentional or negligent conduct, including but not limited to
allegations of failure to prevent or remedy, failure to disclose, aiding and abetting or efforts
or conspiracy to prevent the disclosure, or cover up, of any of the preceding, against the
Released Parties.
Tort Claimant shall mean any holder of a Tort Claim.
Tort Victims Bar Date shall mean the deadline for holders of Tort Claims to file proofs of claims
in the Chapter 11 Cases.
TWC shall have the meaning set forth in the Preamble.
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TWC Estate shall mean, collectively, the estates of the Debtors.
UCC shall have the meaning set forth in the Preamble.
AGREEMENT
The Parties hereby agree as follows:
1.

Payment of Settlement Amount.
A.

Initial Settlement Payment. The Insurance Companies, on behalf of the Released
Parties, shall pay the Settlement Amount of $46,786,000 to an account controlled
by the Global Escrow Agent in immediately available funds not later than ten (10)
Business Days following occurrence of the Plan Effective Date. Each Insurance
Company will fund its applicable portion in respect of the Settlement Amount, as
specified in Schedule 1 attached to this Global Settlement Agreement (which shall
be filed under seal), which shall collectively total the Settlement Amount.

B.

Further Settlement Payments. Once payment of the Settlement Amount has been
received by the Global Escrow Agent, the Global Escrow Agent shall promptly,
and in any case no more than three (3) Business Days following receipt of the
Settlement Amount, distribute by wire transfer the distributions described below
(in each case to an account designated in writing by the applicable recipient).
i.

Class Action Settlement Fund. From the Settlement Amount, $18,875,000
shall be distributed by the Global Escrow Agent to an account controlled by
a designated representative selected by Class Action Counsel who shall
distribute the funds in accordance with the Class Action Settlement
Agreement and the District Court Final Approval Order.

ii.

Individual Plaintiffs’ Settlement Fund. From the Settlement Amount,
$5,400,000 shall be distributed by the Global Escrow Agent to accounts
specified by each Individual Plaintiff in accordance with the terms of the
Individual Plaintiffs’ Settlement Agreement.

iii.

Liquidation Trust Settlement Payment. From the Settlement Amount,
$7,295,000 shall be distributed by the Global Escrow Agent to an account
controlled by the Liquidation Trustee, to be further distributed in
accordance with the Chapter 11 Plan by the Liquidation Trustee to the
holders of Non-SMC Claims and Male Sexual Misconduct Claims.

iv.

Defense Costs.
(1)

Defense Costs for the Former Representatives. Pursuant to the terms
and conditions of this Global Settlement Agreement and the Chapter
11 Plan, the Former Representatives have agreed, in consideration
for the releases and injunctions contemplated hereunder and
thereunder, to waive, in part, their entitlement to reimbursement of
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all defense costs and expenses as a priority to payment of any
liability or settlement amount pursuant to the terms of the applicable
Insurance Policies. As a result of such waiver, the Former
Representatives will be reimbursed an amount which, in the
aggregate, approximates sixty percent (60%) of the fees and
expenses incurred by the Former Representatives as of April 25,
2019 and thereafter (except as otherwise provided herein and in the
Chapter 11 Plan), zero percent (0%) of the fees and expenses
incurred by the Former Representatives. To effectuate such
agreement and waiver, the Former Representatives have agreed to
provide to the Insurance Companies the releases set forth in this
Global Settlement Agreement, and to accept in the aggregate the
sum of $12,216,000 from the Settlement Amount (the “Former
Representatives Defense Costs”). The Global Escrow Agent shall
distribute the Former Representatives Defense Costs to the Former
Representatives (or their counsel) and Seyfarth Shaw LLP to satisfy
the defense costs incurred by the Former Representatives and
Seyfarth Shaw LLP (in its capacity as counsel to the Debtors) in
connection with the defense of the applicable cases in the Class
Action Settlement Agreement and the Individual Plaintiffs’
Settlement Agreement. The Former Representatives Defense Costs
are to be allocated in accordance with the following principles: (i)
the Former Representatives agree that the $12,216,000 shall be
allocated amongst them (or their counsel) and Seyfarth Shaw LLP
based upon fees and expenses incurred as of April 25, 2019, as
submitted to the Mediator (provided, however, the payment of any
post-petition fees and expenses of Seyfarth Shaw LLP shall be
subject to final approval of the Bankruptcy Court), and assuming the
amount available for reimbursement of defense costs was
$12,500,000 and (ii) counsel for Former Representative Sarnoff
shall reduce its allocated portion by an amount totaling $284,000 to
account for the differential between the actual amount available for
reimbursement of defense costs ($12,216,000) and the amount used
for purposes of calculating the allocation ($12,500,000).
(2)

Costs for the Non-Settling Plaintiffs’ Cases. Pursuant to the terms
and conditions of this Global Settlement Agreement and the Chapter
11 Plan, Harvey Weinstein and Robert Weinstein have agreed, in
consideration for the releases and injunctions contemplated
hereunder and thereunder, to release the Insurance Companies from
any other or further claims for coverage in respect of the NonSettling Plaintiffs’ Cases and as a result, with respect to the NonSettling Plaintiffs’ Cases, shall bear their own defense costs and/or
damages in excess of the Segregated Defense Fund. To induce
Harvey Weinstein and Robert Weinstein to provide such releases
and assume the risk (if any) attendant to the continued prosecution
of those cases without the benefit of insurance coverage, in lieu of
12
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any such foregone insurance, the Parties have agreed to the
establishment of a segregated account comprised of the Segregated
Defense Fund from the Settlement Amount. The Global Escrow
Agent shall distribute the Segregated Defense Fund to an account
controlled by a representative selected by Harvey Weinstein and
Robert Weinstein, and this representative shall distribute the funds
to satisfy defense costs and/or damages (including amounts paid in
connection with any settlement of a Non-Settling Plaintiff’s Case
executed independently or as provided in the Chapter 11 Plan).
(3)

C.

Defense Costs for Contract and Commercial Cases. Pursuant to the
terms and conditions of this Global Settlement Agreement and the
Chapter 11 Plan, the Former Representatives have agreed, in
consideration for the releases and injunctions contemplated
hereunder and thereunder, to provide the release to Westchester Fire
Insurance Company pursuant to Section 3B(i)(4) of this Global
Settlement Agreement. Westchester Fire Insurance Company has
agreed to fund $1,500,000 into a segregated account for the benefit
of Former Representatives who are or may be parties to any Contract
or Commercial Case. Thus, from the Settlement Amount,
$1,500,000 (the “Contract and Commercial Defense Fund”) shall be
distributed by the Global Escrow Agent to an account controlled by
a representative selected by the Former Representatives who are
currently parties to any Contract or Commercial Case, and this
representative shall distribute the funds to satisfy the defense costs
and/or damages (including amounts paid in connection with any
settlement) for the Former Representatives in any Contract or
Commercial Case.

The Parties further agree with respect to the Settlement Amount as follows:
i.

Contract and Commercial Defense Fund. The Former Representatives and
the Debtors shall not seek coverage from any Insurance Company for any
cost or expense incurred in connection with any Contract or Commercial
Claim unless and until the Contract and Commercial Defense Fund has been
fully exhausted, and further agree that in no event shall they be entitled to
recover costs and expenses more than once from the Contract and
Commercial Defense Fund and/or any Insurance Company. With the
exception of Harvey Weinstein, the Former Representatives and the Debtors
who are currently or were previously named parties in the Contract and
Commercial Cases waive all challenges to coverage positions taken by the
Insurance Companies for each of the Contract and Commercial Cases due
to the failure of such Former Representatives and Debtors to issue timely
coverage dispute letters to the Insurance Companies, and such Former
Representatives and Debtors shall not seek coverage from the Insurance
Companies for any cost or expense incurred in connection with any Contract
or Commercial Case for which a coverage position has been waived.
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Harvey Weinstein hereby releases all Claims against any Insurance
Company that issued a general liability, umbrella liability and/or excess
liability policy with respect to the Contract and Commercial Cases. Harvey
Weinstein shall not seek coverage under any general liability, umbrella
liability and/or excess liability policy issued by the Insurance Companies
with respect to any Contract or Commercial Case.
2.

Claims Recovery.
A.

Channeling of Class Action Sexual Misconduct Claims. Pursuant to the terms of
the Channeling Injunction, all Sexual Misconduct Claims held by Class Action
Settlement Fund Claimants shall be channeled to the Class Action Settlement Fund.
Further, as provided in the Class Action Settlement Agreement and in consideration
for the Class Action Settlement Fund: (i) the Class Action Settlement Fund
Claimants shall have no right to seek recovery for their Sexual Misconduct Claims
from any portion of the Settlement Amount other than the Class Action Settlement
Fund; and (ii) all Sexual Misconduct Claims held by Class Action Settlement Fund
Claimants and the NYOAG shall be released against the Released Parties as
provided for in Paragraph 110 of the Class Action Settlement Agreement.

B.

Recovery of Sexual Misconduct Claims Held by Individual Plaintiffs. Pursuant to
the terms of the Chapter 11 Plan and the Individual Plaintiffs’ Settlement
Agreement and in consideration for the Individual Plaintiffs’ Settlement Fund, the
Individual Plaintiffs shall have no right to seek recovery for their Sexual
Misconduct Claims from any portion of the Settlement Amount other than from the
Individual Plaintiffs’ Settlement Fund. The Sexual Misconduct Claims held by the
Individual Plaintiffs are not subject to the Channeling Injunction as such Claims
are fully, finally, and forever satisfied by the Individual Plaintiffs’ Settlement
Agreement and the payment of the Individual Plaintiffs’ Settlement Fund and the
releases contemplated thereunder.

C.

Recovery of Sexual Misconduct Claims Held by Non-Settling Plaintiffs. All Sexual
Misconduct Claims held by the Non-Settling Plaintiffs are not subject to the
Channeling Injunction as such Claims (i) will be released pursuant to the terms of
the Confirmation Order; or (ii) are Sexual Misconduct Claims against Harvey
Weinstein. Any portion of the Settlement Amount provided to a Non-Settling
Plaintiff as consideration for resolving their Sexual Misconduct Claims shall come
solely from the Segregated Defense Fund.

D.

Recovery of Non-SMC Claims and Male Sexual Misconduct Claims. Holders of
Non-SMC Claims and holders of Male Sexual Misconduct Claims may only
recover from the Liquidation Trust Settlement Payment (or such other funds as may
be made available for distribution to such holders under the Chapter 11 Plan).
Holders of Non-SMC Claims and holders of Male Sexual Misconduct Claims shall
have no right to seek recovery for their Claims from any portion of the Settlement
Amount other than the Liquidation Trust Settlement Payment, and in consideration
for the Liquidation Trust Settlement Payment, all Non-SMC Claims
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(which includes, but is not limited to, all Tort Claims that are not Sexual
Misconduct Claims) and Male Sexual Misconduct Claims shall be released
pursuant to the terms of the Chapter 11 Plan. Distributions from the Liquidation
Trust shall be made in accordance with the Chapter 11 Plan and shall be subject to
the jurisdiction and approval of the Bankruptcy Court.
E.

3.

Recovery of Non-Released Parties’ Contribution Claims Related to Tort Claims. In
the event a Tort Claimant has initiated (or initiates in the future) an action against
a Non-Released Party related to a Tort Claim, any recovery in such action (or a
related action) against a Released Party shall be deemed completely satisfied based
on the Released Party’s (and/or such Released Party’s Insurance Companies’)
contribution to the Settlement Amount, regardless of the jurisdiction in which the
Tort Claimant brings the Tort Claim or the applicable law that governs such Tort
Claim, and the Parties reserve their rights under relevant state law.

Mutual Release and Dismissal of Claims

In consideration of payment, distribution, and allocation of the Settlement Amount
set forth in Section 1 of this Global Settlement Agreement and the other contributions of the
Parties, the receipt and sufficiency of which are hereby acknowledged, the Releasing Global
Settlement Parties hereby conclusively, absolutely, unconditionally, irrevocably, and forever
release, waive, disclaim and discharge the Released Parties and their respective property to the
maximum extent permitted by law, as further set forth below.
A.

General Release.
i.

Except as otherwise set forth in Sections 3.B and 3.D herein, as of the Plan
Effective Date, each of the Releasing Global Settlement Parties that is a
signatory hereto releases (and each entity so discharged and released shall
be deemed discharged and released by the Releasing Global Settlement
Parties) each of the Released Parties that is a signatory hereto and its
respective property from any and all Claims, interests, obligations, rights,
suits, damages, causes of action, remedies, and liabilities whatsoever,
including any direct or derivative claims asserted or assertable by or on
behalf of any of the Releasing Global Settlement Parties, any Claims or
causes of action asserted by or on behalf of any of the Releasing Global
Settlement Parties, or that any Releasing Global Settlement Party would
have been legally entitled to assert in their own right, whether individually
or collectively, whether known or unknown, foreseen or unforeseen,
existing or hereinafter arising, in law or in equity, based on any matter,
cause, thing, conduct or omission occurring prior to the Effective Date and
in any way related to the Debtors, their businesses, operations, activities or
the Chapter 11 Cases (including, but not limited to, Tort Claims)
(the “General Releases”).
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B.

Additional Releases.
i.

Additional Releases include the following:
(1)

those releases specified in Section 1.C.i of this Global Settlement
Agreement;

(2)

those releases described in the Class Action Settlement Agreement;

(3)

those releases described in the Individual Plaintiffs’ Settlement
Agreement;

(4)

the Debtors and the Former Representatives hereby release the
Insurance Companies from any and all past, present or future claims,
demands, obligations, actions, causes of action, rights, damages,
costs, losses of services, expenses and compensation of any nature
whatsoever (including, without limitation, reimbursement of fees
and costs of defense) in any way arising out of or related to the Tort
Claims, whether in law, in equity or otherwise, and whether under
contract, warranty, tort or otherwise, including but not limited to any
claims for bad faith or breach of the implied covenant of good faith
and fair dealing; provided, however, this release shall not include
any (i) Claims that are not Tort Claims; (ii) Tort Claims that are not
permanently released, discharged and enjoined pursuant to the
Bankruptcy Injunctions and (iii) direct and indirect fees, costs and
expenses incurred by the Debtors or the Former Representatives in
excess of $25,000 per Claim in connection with (a) the enforcement
of the Bankruptcy Injunctions and/or (b) any Claim or action by or
against a Non-Released Party or Non-Settling Plaintiff (except as
otherwise provided in Sections 3.B.i.(5)-(7) below); provided
further that with respect to the Claims specified in subparagraphs
(i)-(iii) above, the Debtors and the Former Representatives reserve
their rights to seek insurance coverage from the Insurance
Companies and the Insurance Companies reserve their rights to
contest such coverage;
Notwithstanding the foregoing, and in exchange for the
consideration herein, the Debtors and the Former Representatives
fully release and forever relinquish any and all rights for coverage
for defense costs or indemnification or otherwise under Policy No.
G27085969 005 issued by Westchester Fire Insurance Company to
the Named Insured The Weinstein Company Holdings. By this
release, the Debtors and the Former Representatives agree that any
duties or obligations of Westchester Fire Insurance Company under
Policy No. G27085969 005 are fully and finally extinguished and
terminated. The Debtors and the Former Representatives reserve no
rights or benefits whatsoever under or in connection with Policy No.
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G27085969 005 with respect to any past, present or future claims
whatsoever;
(5)

the Former Representatives (except Harvey Weinstein) hereby
release the Insurance Companies solely with respect to the Sexual
Misconduct Claims in the Non-Settling Plaintiffs’ Cases and the
Judd Case, solely to the extent that such Sexual Misconduct Claims
are enjoined and released vis-à-vis the Former Representatives
(except Harvey Weinstein);

(6)

Harvey Weinstein hereby releases the Insurance Companies for all
Claims arising in the Non-Settling Plaintiffs’ Cases, the Judd Case
and the McGowan Case;

(7)

the Debtors and Robert Weinstein hereby release the Insurance
Companies for all Claims arising in the Non-Settling Plaintiffs’
Cases;

(8)

the Debtors, the TWC Estate, the UCC and the Non-Debtor
Affiliates hereby release the Former Representatives for all estate
and other causes of action (as applicable);

(9)

the Former Representatives hereby release the Debtors with respect
to any and all Claims, including, but not limited to, all Claims by
any Class Action Member or any Former Representative or the
NYOAG against the Debtors and/or the TWC Estate, which
includes: (i) all general unsecured, priority and/or administrative
expense claims that have been asserted or could be asserted against
the Debtors (except as set forth herein); (ii) any and all claims for
substantial contribution pursuant to Section 503(b)(3) of the
Bankruptcy Code (provided that such substantial contribution
claims shall only be available as consideration for any releases
granted pursuant to the Chapter 11 Plan and the approval of the
Channeling Injunction and shall not support the request for
payments from the TWC Estate); and (iii) any and all contribution
and indemnity Claims against the Debtors and/or their respective
bankruptcy estates, except to the extent that any of the Debtors are
nominally defendants in any insurance coverage litigation; upon
occurrence of the Plan Effective Date, all proofs of claim filed by
the Former Representatives shall be deemed disallowed and any
amounts owed to the Former Representatives as reflected on the
Debtors’ schedules of assets and liabilities shall be deemed released
and discharged;
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(10)

the Debtors and/or any Former Representative hereby release any
current or former TWC employees and/or contractors from any nondisclosure agreements (if any), arising from or relating to any Sexual
Misconduct Claim; 2

(11)

each Insurance Company hereby releases each and every other
Insurance Company for Claims or causes of action, whether in law,
in equity, or otherwise, and whether under contract, warranty, tort
or otherwise, solely with respect to any claim for recovery of each
Insurance Company’s respective contribution to the Settlement
Amount and any defense costs paid by any Insurance Company prior
to the execution of the Global Settlement Agreement for the Claims
and any criminal proceedings arising out of the Sexual Misconduct
Claims from any other Insurance Company (unless otherwise agreed
upon by and between any of the Insurance Companies), provided,
however, (i) these releases shall not apply to any Insurance
Company’s obligations under any contract of reinsurance; (ii) these
releases shall not apply to the Claims of Steadfast Insurance
Company against AXIS Surplus Insurance Company solely with
respect to defense costs paid by Steadfast Insurance Company prior
to the execution of this Global Settlement Agreement for the matters
referenced in this paragraph, and Steadfast Insurance Company’s
Claims regarding any such defense costs will be the subject of a
separate agreement between Steadfast Insurance Company and
AXIS Surplus Insurance Company; and (iii) in the event any Insured
seeks coverage for any matters or claims not released herein, each
Insurance Company reserves the right to challenge the exhaustion
of any applicable policy;

(12)

except as provided in Section 3.B.i.(11) above, the Insurance
Companies (on behalf of themselves and their subsidiaries,
Affiliates, parents, predecessors, or successors) hereby release the
other Released Parties from any and all past, present or future
claims, demands, obligations, actions, causes of action, rights,
damages, costs, losses of services, expenses and compensation of
any nature whatsoever (including, without limitation,
reimbursement of fees and costs of defense) in any way arising out
of or related to the Claims or matters resolved by this Global
Settlement Agreement, whether in law, in equity or otherwise, and
whether under contract, warranty, tort or otherwise, including but
not limited to any claims for bad faith or breach of the implied
covenant of good faith and fair dealing; the Insurance Companies
shall not seek recovery of the Settlement Amount or any portion

2

On or about the Petition Date, the Debtors publicly announced such release as provided in the press release
attached hereto as Exhibit A and the Debtors hereby reaffirm such release.
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thereof paid by such Insurance Company from any other Released
Party for any reason; provided, however the Insurance Companies
do not release any rights, defenses or Claims against The Walt
Disney Company, Disney Enterprises, Inc., Buena Vista
International, Inc., Miramax, LLC, Miramax Film Corporation
and/or Miramax Film NY, LLC.
C.

D.

Certain Plan Releases.
i.

If a Non-Settling Plaintiff accepts the Chapter 11 Plan, such Non-Settling
Plaintiff shall receive $150,000 from the Segregated Defense Fund in full
satisfaction, discharge, and release of any and all Sexual Misconduct Claims
held by such Non-Settling Plaintiff.

ii.

Alternatively, if a Non-Settling Plaintiff votes to reject the Chapter 11 Plan,
does not vote on the Chapter 11 Plan, or fails to file a proof of claim,
pursuant to the provisions of the Chapter 11 Plan, all Sexual Misconduct
Claims held by the applicable Non-Settling Plaintiff shall be conclusively,
absolutely, unconditionally, irrevocably, and forever discharged and
released against all Released Parties other than Harvey Weinstein, including
any Sexual Misconduct Claims against all Released Parties other than
Harvey Weinstein that are revived or reinstated on appeal. In full
satisfaction of their Sexual Misconduct Claims and in consideration for this
release, each Non-Settling Plaintiff shall receive $25,000 from the
Segregated Defense Fund.

iii.

On the Plan Effective Date, all Claims for contribution (including Claims
for contribution arising from, related to or connected to Tort Claims) held
by a Non-Released Party shall be conclusively, absolutely, unconditionally,
irrevocably, and forever enjoined, discharged and released against all
Released Parties pursuant to the terms of the Chapter 11 Plan.

Exclusions and Waivers.
i.

Notwithstanding the foregoing, the releases set forth herein shall not include
or constitute a release of (i) any Claims in Section 3.B of this Global
Settlement Agreement that are specifically excluded from the releases set
forth in Sections 3.A and 3.B or (ii) any of the following:
(1)

any Former Representatives’ and/or their respective affiliates’ or
representatives’ Claims (other than Claims released in Sections 1.C.i
and 3.B.i), including any claim for indemnification, against any
Released Party other than the Debtors, the TWC Estate and the
Former Representatives;

(2)

Robert Weinstein’s and Harvey Weinstein’s Claims for
indemnification against Non-Debtor Entities that arise from, relate
to or connect to Tort Claims;
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ii.

(3)

the Debtors’, Harvey Weinstein’s, Robert Weinstein’s, Frank Gil’s
and David Glasser’s claims and counterclaims against the Debtors,
Harvey Weinstein, Robert Weinstein, Frank Gil and David Glasser,
arising out of the actions entitled Frank Gil v. Weinstein Live
Entertainment LLC, et. al., Supreme Court of the State of New York,
County of New York, Case No. 653555/2019, and Sartraco et. al. v.
Robert Weinstein, et. al., Superior Court for the State of California,
County of Los Angeles, Case No. 19- cv- 00448;

(4)

Claims to enforce the terms of the Chapter 11 Plan and any related
documents;

(5)

Claims for professional fees, as further described in the Chapter 11
Plan.

The Releasing Global Settlement Parties hereby expressly, knowingly and
voluntarily waive the provisions of Section 1542 of the California Civil
Code (or any comparable statutory or common law provision of any other
jurisdiction with respect to the Claims released pursuant to this Global
Settlement Agreement), which provides as follows:
A GENERAL RELEASE DOES NOT EXTEND TO
CLAIMS WHICH THE CREDITOR OR RELEASING PARTY
DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN BY HIM OR HER WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH
THE DEBTOR OR RELEASED PARTY.
The Releasing Global Settlement Parties expressly waive and relinquish any
and all rights and benefits that they may have under, or that may be
conferred upon them by, the provisions of Section 1542 of the California
Civil Code, or any other law of any state or territory that is similar,
comparable, or equivalent to Section 1542, to the fullest extent that they
may lawfully waive such rights or benefits pertaining to the Claims. In
connection with such waiver and relinquishment, the Releasing Global
Settlement Parties hereby acknowledge that they are aware that they or their
attorneys may hereafter discover claims or facts in addition to or different
from those that they now know or believe exist with respect to the Claims,
but that it is their intention to hereby fully, finally, and forever settle and
release all of the Claims known or unknown, suspected or unsuspected,
matured or unmatured, disclosed or undisclosed, contingent or absolute,
liquidated or unliquidated, accrued or unaccrued, apparent or unapparent,
that they have against the Released Parties. In furtherance of such intention,
the release herein given by Releasing Global Settlement Parties to the
Released Parties shall be and remain in effect as a full and complete general
release as to the Claims, notwithstanding the discovery or existence of any
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such additional different claims or facts. Each of the Parties expressly
acknowledges that he/she/it has been advised by his/her/its attorney of the
contents and effect of Section 1542, and with knowledge, each of the Parties
hereby expressly waives whatever benefits he/she/it may have had pursuant
to such section.
4.

Dismissal of Pending Cases.

Any pending litigation relating to any Non-SMC Claim that is subject to this Global
Settlement Agreement shall be dismissed with prejudice. Each applicable plaintiff shall take all
necessary actions to effect such dismissals within 21 days following the Plan Effective Date.
5.

No Admission.

By entering into this Global Settlement Agreement, no Released Party is admitting
any wrongdoing, liability, fault or violation of law and no Insurance Company is admitting
coverage under any policy of insurance. Rather, the Parties agree and acknowledge that (i) Debtors
and Former Representatives deny all allegations and Claims asserted against them, (ii) this Global
Settlement Agreement is without prejudice to any coverage position taken or that may be taken by
any Insurance Company or any Former Representative in the event this Global Settlement
Agreement does not become effective, and (iii) the Parties are entering into the Settlement to avoid
the risk, burden, and expense of continued litigation.
6.

Costs
A.

Class Action Counsel Fees and Costs. All attorneys’ fees and costs to Class Action
Counsel as well as any fee award and related matters will be resolved as specified
in the Class Action Settlement Agreement and the Individual Plaintiffs’ Settlement
Agreement.

B.

Expenses of TWC Estate Implementation and Administration. All costs of
implementing this Global Settlement Agreement and of administering the TWC
Estate, including without limitation costs attendant to notice and implementing the
Channeling Injunction in the United States, shall be paid by the TWC Estate.
Matters relating to obtaining court approval of the Class Action Settlement
Agreement and administering the Class Action Settlement Fund shall be handled
as specified in the Class Action Settlement Agreement. Matters relating to
administration of the Individual Plaintiffs’ Settlement Fund shall be handled as
specified in the Individual Plaintiffs’ Settlement Agreement. No Former
Representative or Insurance Company shall have any obligation to fund any
expense incurred by or in the course of the administration of the TWC Estate;
provided, however, the TWC Estate shall not bear the costs of seeking enforcement
of the Channeling Injunction or the Chapter 11 Plan in any foreign jurisdictions.
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7.

Cooperation in Litigation Against Lantern Entertainment.

The Debtors (and any liquidating or similar trust of the TWC Estate established by
the Debtors pursuant to any confirmed Chapter 11 Plan) shall provide reasonable cooperation
(which cooperation shall be limited to the reasonable cooperation of any counsel who is advising
or representing the Liquidation Trustee) to Robert Weinstein in connection with Robert
Weinstein’s prosecution of claims against Lantern Entertainment for monies for breach of that
asset purchase agreement by and among TWC and Lantern Entertainment, among others, entered
into on March 19, 2018, and for Lantern Entertainment’s allegedly unlawful refusal to pay monies
past due and owing on account of Robert Weinstein’s participation interest in the movie Scream 4.
In consideration for such cooperation, Robert Weinstein shall pay to the Debtors (or any
liquidating or similar trust established by the Debtors pursuant to any confirmed Chapter 11 Plan)
20% of the net proceeds recovered from Lantern Entertainment (or any successor thereto) on
account of such participation interest and any reasonable attorneys’ costs associated with such
cooperation. For purposes of this provision, the term “net proceeds” shall mean the gross proceeds
actually recovered less the actual costs and expenses incurred by Robert Weinstein in connection
with the prosecution of such claims (including any appeals). This Section 7 shall not affect or
create any obligation of any of the other Parties to this Global Settlement Agreement.
8.

Chapter 11 Plan Support; Channeling Injunction Support; Other Support.

So long as the Global Settlement Agreement shall not have been terminated in
accordance with Section 22, the Parties shall not support any Chapter 11 Plan in the Chapter 11
Cases that is inconsistent with this Global Settlement Agreement and the terms hereof, and the
Parties agree that:
A.

The Debtors shall (i) file the Chapter 11 Plan with the Bankruptcy Court by July 1,
2020 and (ii) use best efforts to obtain confirmation of the Chapter 11 Plan as soon
as reasonably practicable in accordance with the Bankruptcy Code and on terms
consistent with this Global Settlement Agreement.

B.

The Debtors shall, as promptly as practicable following entry of the District Court
Final Approval Order, file a motion seeking entry of the Confirmation Order.

C.

Each Party shall support entry of the Confirmation Order so long as such order and
underlying settlements and/or Chapter 11 Plan is consistent with the terms of this
Global Settlement Agreement (each a “Conforming Settlement” or “Conforming
Chapter 11 Plan”).

D.

Each Party entitled to vote on the Chapter 11 Plan will (i) support and vote to accept
the Chapter 11 Plan to the extent it is a Conforming Chapter 11 Plan and (ii) opt-in
to any consensual releases thereunder.

E.

Each Party shall use best efforts to support and cooperate with the Debtors to obtain
confirmation of the Chapter 11 Plan and any regulatory or other approvals
necessary for confirmation or effectiveness of the Chapter 11 Plan to the extent it
is a Conforming Chapter 11 Plan.
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9.

F.

No Party shall: (i) object to, delay, impede, or take any other action to interfere with
acceptance, confirmation or implementation of the Chapter 11 Plan so long as it is
a Conforming Chapter 11 Plan; (ii) directly or indirectly solicit approval or
acceptance of, encourage, propose, file, support, participate in the formulation of
or vote for, any restructuring, sale of assets, merger, workout or plan of liquidation
or reorganization for the Debtors other than the Chapter 11 Plan so long as it is a
Conforming Chapter 11 Plan or (iii) otherwise take any action that would interfere
with, delay, impede, or postpone (a) the solicitation of acceptances, consummation
or implementation of the Chapter 11 Plan so long as it is a Conforming Chapter 11
Plan, or (b) the Plan Effective Date.

G.

In the event a person or entity asserts a Claim or commences an action against a
Released Party and such Claim or action arises from, connects to or relates to a Tort
Claim, the Released Party (or Released Parties) against whom such Claim or action
is asserted shall take all commercially reasonable actions to enforce or otherwise
have recognized the terms of the Confirmation Order and the Chapter 11 Plan
(including, but not limited to, the Bankruptcy Injunctions), which provide that such
Claim or action is discharged, released and enjoined pursuant to the Confirmation
Order and the Chapter 11 Plan.

H.

The Parties to this Global Settlement Agreement shall support the entry of a
Bankruptcy Court order approving the Channeling Injunction.

Further Assurances.

The Parties hereto acknowledge and agree that they will each cooperate in the
execution and delivery of any other or further documentation that may be reasonably necessary to
carry out the intentions of this Global Settlement Agreement.
10.

Tort Victims Bar Date.

On the day the motion seeking entry of the District Court Preliminary Approval
Order is filed, the Debtors shall file a motion to establish a Tort Victims Bar Date for all Tort
Claims against the TWC Estate (including all Claims that constitute Sexual Misconduct Claims).
To the extent feasible, the Tort Victims Bar Date shall be the same date as the claim forms deadline
for the Class Action Litigation established by the District Court for Class Action Members.
11.

Effectiveness.
A.

This Global Settlement Agreement shall be binding on all Parties upon the
Settlement Signing Date; provided, however, that none of Section 1 (Payment of
Settlement Amount); Section 2 (Claims Recovery); Section 3 (Mutual Release and
Dismissal of Claims); or Section 4 (Dismissal of Pending Claims), shall be effective
until the occurrence of the Plan Effective Date.

B.

Upon the Settlement Signing Date and until the Plan Effective Date, the Parties
shall proceed in good faith to seek Bankruptcy Court approval of this Global
Settlement Agreement and the Parties shall not, directly or indirectly, propose, file,
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support, solicit, encourage or participate in any settlement agreement other than this
Global Settlement Agreement, the Class Action Settlement Agreement and the
Individual Plaintiffs’ Settlement Agreement; provided, however, the Parties may
continue any settlement discussions with the Non-Settling Plaintiffs regarding the
settlement of their Sexual Misconduct Claims.

12.

C.

Upon the Plan Effective Date, which shall occur only following entry of the District
Court Final Approval Order, this Global Settlement Agreement (including all of
Section 1, Section 2, Section 3 and Section 4) shall become fully effective.

D.

Any Foreign Court Approval Orders, as may be mutually deemed necessary and
agreed upon by the Former Representatives and the Insurance Companies, and the
costs of which shall be borne exclusively by those Former Representatives who
seek such orders, may be obtained at any time and from time to time following the
Plan Effective Date (as determined by the Former Representatives and the
Insurance Companies), but shall not constitute a condition to this Global Settlement
Agreement becoming fully effective as provided in the immediately preceding
section. The Debtors and other Parties will reasonably cooperate with the obtaining
of any such Foreign Court Approval Order, but will not be required to incur any
unreimbursed costs or expenses related thereto (including attorneys’ fees).

E.

In the event the Bankruptcy Court declines to enter the Confirmation Order, unless
the Parties agree otherwise, this Global Settlement Agreement shall be deemed
terminated, null and void, and the Parties will be excused from any future
performance thereunder. In such event, nothing in this Global Settlement
Agreement shall be admissible as evidence in any case or proceeding for any
purpose, it being the intent of the Parties that in such circumstance all discussions
and negotiations related to the Global Settlement Agreement will be treated as
inadmissible settlement discussions protected under Federal Rule of Evidence 408
and its state law equivalents.

Tolling.

Any unexpired statute of repose, statute of limitations, limitation or laches period,
or other provision that requires, mandates, or establishes any deadline for the commencement or
filing of any matter, proceeding or other action, or the assertion of any right, claim or defense
related thereto, by or on behalf of the Debtors against the applicable Former Representatives, or
any of them, applicable to any of the Excluded Actions (as defined in the Asset Purchase
Agreement with Lantern Entertainment dated March 19, 2018) covered under sections 108 and
546 of the Bankruptcy Code (collectively, the “Limitation Deadline”), are hereby tolled until the
earlier of (i) the Plan Effective Date or (ii) forty-five (45) days after the first hearing at which the
Bankruptcy Court declines to approve the Confirmation Order.
13.

Jurisdiction.

This Global Settlement Agreement shall be governed by and construed in
accordance with federal bankruptcy law, to the extent applicable, and where state law is applicable,
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the laws of the State of New York shall govern, without giving effect to the choice of law principles
thereof, including as to all matters of the construction, validity and performance of this Global
Settlement Agreement.
14.

Dispute Resolution.

In the event of a dispute arising out of this Global Settlement Agreement after the
Plan Effective Date, such dispute shall first be referred to the respective senior representatives or
counsel of the Parties, who shall in good faith endeavor to amicably resolve the dispute. Any such
dispute, controversy or claim arising out of, relating to, or in connection with this Global
Settlement Agreement, or the breach, termination of validity thereof that is not resolved by the
Parties pursuant to the preceding sentence, shall be adjudicated or otherwise resolved in the
Bankruptcy Court; provided, however, that if the Bankruptcy Court is unwilling or unable to hear
any such dispute, controversy or claim, the New York State courts located in New York County
and/or the federal courts of the United States of America located in New York County will have
sole jurisdiction over such dispute, controversy or claim. Upon the Plan Effective Date, the Parties
consent to venue and personal jurisdiction over them in those courts solely with regards to any
such dispute, controversy or claim and shall not object to or otherwise challenge the same.
15.

Public Statements; Confidentiality.

No Party shall issue any press release or make any public statement regarding this
Global Settlement Agreement prior to the Settlement Signing Date without the prior consent of the
other Parties. Notwithstanding anything in this Global Settlement Agreement to the contrary, prior
to the filing of this Global Settlement Agreement with the Bankruptcy Court, nothing in this Global
Settlement Agreement shall require any Party to take or refrain from taking any action that it
determines in good faith would be inconsistent with applicable law.
16.

Entire Agreement.

This Global Settlement Agreement, along with the Class Action Settlement
Agreement and the Individual Plaintiffs’ Settlement Agreement, represents the entire agreement
of the Parties with respect to the matters and transactions that are the subject of this Global
Settlement Agreement, the Class Action Settlement Agreement and the Individual Plaintiffs’
Settlement Agreement.
17.

Integration.

This Global Settlement Agreement, along with the Class Action Settlement
Agreement and the Individual Plaintiffs’ Settlement Agreement, supersedes and replaces all prior
and contemporaneous agreements and understandings, oral or written, between any or all of the
Parties with regard to the matters and transactions that are the subject of this Global Settlement
Agreement, the Class Action Settlement Agreement and the Individual Plaintiffs’ Settlement
Agreement, including without limitation the Settlement Term Sheet.

25

EXECUTION VERSION
18.

Amendments.

No amendment to this Global Settlement Agreement shall be effective unless made
in writing and signed by all Parties.
19.

Construction.

As this Global Settlement Agreement was jointly drafted by the Parties, no
provision of this Global Settlement Agreement shall be construed against or interpreted to the
disadvantage of any Party by any court or other governmental or judicial authority by reason of
such Party having or being deemed to have structured or drafted such provision.
With respect to any matters that are subject to this Global Settlement Agreement,
the Class Action Settlement Agreement, and the Individual Plaintiffs’ Settlement Agreement, in
the event of an asserted conflict between this Global Settlement Agreement and the Class Action
Settlement Agreement or this Global Settlement Agreement and the Individual Plaintiffs’
Settlement Agreement, the terms of the Global Settlement Agreement shall control (provided,
however, with respect to any matters relating to rights or obligations of the (i) Class Action
Members, the Class Action Settlement Agreement shall control and (ii) Individual Plaintiffs, the
Individual Plaintiffs’ Settlement Agreement shall control).
20.

Notices.

Should any notice be required or sent with respect to this Global Settlement
Agreement, such notice shall be in writing and be given in person by means of electronic mail
(with request for assurance of receipt in a manner typical with respect to communications of that
type), by recognized overnight courier that maintains written confirmation of delivery or by
registered or certified mail, and shall become effective: (i) on delivery if given in person; (ii) on
the date of transmission if sent by electronic mail; (iii) one (1) Business Day after delivery by
overnight courier; or (iv) three (3) Business Days after being mailed, with proper postage and
documentation, for first-class registered or certified mail, prepaid. Notices shall be addressed as
specified in Schedule 2.
21.

Voluntary Signing of Agreement.

The Parties acknowledge that they each have voluntarily entered into this Global
Settlement Agreement. The Parties further acknowledge that they each have read this Global
Settlement Agreement and understand all of its terms, including the mutual release and dismissal
of claims in Section 3 of this Global Settlement Agreement. The Parties acknowledge that they
may hereafter discover claims or facts in addition to or different from those they now know or
believe to exist with respect to the subject matter of this Global Settlement Agreement which, if
they had known or suspected at the time of execution of this Global Settlement Agreement, may
have materially affected the Settlement embodied herein. The Parties nevertheless agree that the
mutual release and dismissal of claims in Section 3 applies to any such additional or different
claims or facts.
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22.

Consent, Withdrawal and Termination Rights.

Each Former Representative and each Insurance Company may withdraw from this
Global Settlement Agreement, solely as to itself, by written notice stating the Former
Representative’s or Insurance Company’s intention to withdraw from this Global Settlement
Agreement pursuant to this Section 22 and the basis for such withdrawal, on or after the occurrence
of any of the following (at which time this Global Settlement Agreement shall be deemed to be
terminated and null and void):
A.

the Chapter 11 Plan or Confirmation Order is amended, modified or otherwise
changed in a manner that adversely affects its rights in any material respect,
including but not limited to with respect to any of the following: (i) the provisions
of the Chapter 11 Plan that relate to the exculpation and release of the Former
Representatives or the Insurance Companies contemplated in this Global
Settlement Agreement, including, without limitation, any non-consensual releases
of any holders of Tort Claims against any Former Representative and the waiver
of any such Former Representative’s rights to seek full reimbursement under the
Insurance Policies; and (ii) the form of Channeling Injunction attached hereto as
Exhibit B;

B.

the noticing and claims procedures and other implementation in connection with
the Channeling Injunction effectuated pursuant to the Chapter 11 Plan are not
reasonably satisfactory to a Former Representative or an Insurance Company;

C.

any Party has failed to perform any of their obligations set forth in this Global
Settlement Agreement, which failure to perform (i) would adversely and materially
affect such Former Representative’s or Insurance Company’s rights under this
Global Settlement Agreement and (ii) is incapable of being cured, or if capable of
being cured, has not been cured within 10 calendar days following receipt by the
breaching Party of written notice of such failure to perform from such Former
Representative or such Insurance Company; or

D.

the Pre-2005 Subclass Opt-Out Agreement (as defined in the Class Action
Settlement Agreement) is not consummated, or the right to withdraw from this
Global Settlement Agreement under the terms of the Pre-2005 Subclass Opt-Out
Agreement is triggered; provided, however, any Insurance Company that elects to
withdraw from and thereby terminate this Global Settlement Agreement shall
provide written notice to Class Action Counsel, the NYOAG, the UCC, the Debtors
and the Former Representatives, within ten (10) Business Days following the
Pre-2005 Subclass Opt-Out Deadline (as defined in the Class Action Settlement
Agreement), and at least 72 hours before providing written notice, the applicable
Insurance Company shall confer in good faith with Class Action Counsel and the
NYOAG; or

E.

the Confirmation Order is not entered on or before December 31, 2020.
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23.

Cross-Termination.

This Global Settlement Agreement shall automatically terminate and become null
and void upon any Party’s withdrawal from this Global Settlement Agreement and/or termination
of the Class Action Settlement Agreement or the Individual Plaintiffs’ Settlement Agreement. The
Parties agree that if this Global Settlement Agreement is terminated for any reason, the Parties and
the applicable litigations will return to the status quo immediately preceding the date of this
Agreement. In such event, nothing in this Global Settlement Agreement shall be admissible as
evidence in any case or proceeding for any purpose, it being the intent of the Parties that in such
circumstance all discussions and negotiations related to this Global Settlement Agreement will be
treated as inadmissible settlement discussions protected under Federal Rule of Evidence 408 and
its state law equivalents.
24.

Authority.

Each individual executing this Global Settlement Agreement in a representative
capacity represents and warrants that he/she is duly authorized to do so and that his/her signature
so binds the represented Party, its former, current, and future Affiliates, predecessors, successors,
privies, assigns, members, partners, employees, agents, representatives, heirs, administrators and
executors, and all others who are acting or have acted on its behalf and that the representations
made herein are true and correct. Each Party represents and warrants that, solely as to itself and
solely in respect to any claims asserted by or against such Party that are settled herein, no other
person or entity currently possesses any interest in the respective claims being settled herein.
25.

Severability.

If a provision of this Global Settlement Agreement is determined by a court of
competent jurisdiction to be unenforceable under applicable law, that provision will be enforced
to the maximum extent permitted by applicable law and the remaining provisions of this Global
Settlement Agreement will continue in full force and effect; provided, however, nothing in this
Section 25 shall in any way affect or limit the consent, withdrawal and termination rights specified
in Section 22 of this Global Settlement Agreement.
26.

Counterparts.

This Global Settlement Agreement may be executed in one or more counterparts,
each of which will be deemed an original and part of one and the same document. Signatures
delivered in PDF format shall be deemed original signatures.
****
IN WITNESS WHEREOF, the Parties have caused this Global Settlement
Agreement to be executed in a manner legally binding upon them as of the Settlement Signing
Date.
[signature pages follow]
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For the Debtors

By:__________________________
Name: Ivona Smith
Title: Director, The Weinstein Company
Holdings, LLC

The Weinstein Company Holdings LLC,
a Delaware Limited Liability Company
The Weinstein Company LLC,
a Delaware Limited Liability Company
Avenging Eagle SPV, LLC,
a Delaware Limited Liability Company
Branded Partners LLC,
a Delaware Limited Liability Company
Check Hook LLC,
a Delaware Limited Liability Company
CTHD 2 LLC,
a Delaware Limited Liability Company
Cues TWC (ASCAP), LLC,
a Delaware Limited Liability Company
Current War SPV, LLC,
a Delaware Limited Liability Company
DRT Films, LLC,
a Delaware Limited Liability Company
DRT Rights Management LLC,
a Delaware Limited Liability Company
FFPAD, LLC,
a Delaware Limited Liability Company
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HRK Films, LLC,
a Delaware Limited Liability Company
InDirections LLC,
a Delaware Limited Liability Company
InteliPartners LLC,
a Delaware Limited Liability Company
ISED, LLC,
a Delaware Limited Liability Company
MarcoTwo, LLC,
a Delaware Limited Liability Company
One Chance LLC,
a Delaware Limited Liability Company
PA Entity 2017, LLC,
a Delaware Limited Liability Company
Paddington 2, LLC,
a Delaware Limited Liability Company
PS Post LLC,
a Delaware Limited Liability Company
Scream 2 TC Borrower, LLC,
a Delaware Limited Liability Company
Small Screen Productions LLC,
a Delaware Limited Liability Company
Small Screen Trades LLC,
a Delaware Limited Liability Company
Spy Kids TV Borrower, LLC,
a Delaware Limited Liability Company
Team Players LLC,
a Delaware Limited Liability Company
The Actors Group LLC,
a Delaware Limited Liability Company
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The Giver SPV, LLC,
a Delaware Limited Liability Company
Tulip Fever LLC,
a Delaware Limited Liability Company
TWC Borrower 2016, LLC,
a Delaware Limited Liability Company
TWC Domestic LLC,
a Delaware Limited Liability Company
TWC Fearless Borrower, LLC,
a Delaware Limited Liability Company
TWC Library Songs (BMI), LLC,
a Delaware Limited Liability Company
TWC Loop LLC,
a Delaware Limited Liability Company
TWC Mist, LLC,
a Delaware Limited Liability Company
TWC Polaroid SPV, LLC,
a Delaware Limited Liability Company
TWC Production-Acquisition Borrower
2016, LLC,
a Delaware Limited Liability Company
TWC Production, LLC,
a Delaware Limited Liability Company
TWC Replenish Borrower, LLC,
a Delaware Limited Liability Company
TWC Short Films, LLC,
a Delaware Limited Liability Company
TWC Untouchable SPV, LLC,
a Delaware Limited Liability Company
TWC Waco SPV, LLC,
a Delaware Limited Liability Company
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Twenty O Five Holdings, LLC,
a Delaware Limited Liability Company
W Acquisition Company LLC,
a Delaware Limited Liability Company
WC Film Completions, LLC,
a Delaware Limited Liability Company
Weinstein Books, LLC,
a Delaware Limited Liability Company
Weinstein Development LLC,
a Delaware Limited Liability Company
Weinstein Global Funding Corp.,
a Delaware Corporation
Weinstein Global Film Corp.,
a Delaware Corporation
Weinstein Productions LLC,
a Delaware Limited Liability Company
Weinstein Television LLC,
a Delaware Limited Liability Company
WTV Guantanamo SPV, LLC,
a Delaware Limited Liability Company
WTV JCP Borrower 2017, LLC,
a Delaware Limited Liability Company
WTV Kalief Browder Borrower, LLC,
a Delaware Limited Liability Company
WTV Scream 3 SPV, LLC,
a Delaware Limited Liability Company
WTV Yellowstone SPV, LLC,
a Delaware Limited Liability Company
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For Current Films UK Limited
a Delaware Limited Liability Company

By:__________________________
Name: Ivona Smith
Title: Director, The Weinstein Company
Holdings, LLC

For MarcoThree, LLC,
a Delaware Limited Liability Company

By:__________________________
Name: Ivona Smith
Title: Director, The Weinstein Company
Holdings, LLC

For Tulip Fever Films Limited,
a Delaware Limited Liability Company

By:__________________________
Name: Ivona Smith
Title: Director, The Weinstein Company
Holdings, LLC

For The Weinstein Company (UK) Ltd.,
a UK Private Limited Company

By:__________________________
Name: Ivona Smith
Title: Director, The Weinstein Company
Holdings, LLC
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For the Official Committee of Unsecured
Creditors

By:__________________________
Name: Louisette Geiss
Title: Committee Co-Chair
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For the Official Committee of Unsecured
Creditors

By:...&....,...._.'--u.�.6-4.....,.::;__

1emo,
Name: Lori Wentwo
William Morris Endeavor
Entertainment
Title: Committee Co-Chair
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For Harvey Weinstein

By:
Name: Elior D. Shiloh, Esq.
Title:
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For Robert Weinstein

By:__
Name:
Title:

__________

DocuSign Envelope ID: 5E9E475C-6603-4D67-9E84-B82D974E77F7
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For David Glasser

By: /s/ Douglas E. Grover
Name: Douglas E, Grover
Title: Partner
Schlam Stone & Dolan LLP
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For Jeff Sackman

By:__________________________
Name:
jeff sackman
Title:
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For Lance Maerov

By:__________________________
Name:
Title:
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For Tarak Ben Ammar

By:__________________________
Name: Tarak BEN AMMAR
Title:
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For Richard Koenigsberg

By:__________________________
Name: Richard Koenigsberg
Title:
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For AIG Claims, Inc., on behalf of
AIG Specialty Insurance Company

By:
Name:
Title:

/s/ J. Bryan McCarthy
Bryan McCarthy
Assistant Vice President
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For ACE American Insurance
Company

By:_____________________
Name: Christopher J. Celentano
Title: Senior Vice President,
Coverage & Complex Claims
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For AXIS Surplus Insurance
Company

By:__________________________
Name: Kim W. West
Title: Partner, Clyde & Co US LLP
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For Chubb National Insurance
Company

By:_____________________
Name: Christopher J. Celentano
Title: Senior Vice President,
Coverage & Complex Claims
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For Executive Risk Indemnity Inc.

By:_____________________
Name: Christopher J. Celentano
Title: Senior Vice President,
Coverage & Complex Claims

EXECUTION VERSION

For Federal Insurance Company

By:_____________________
Name: Christopher J. Celentano
Title: Senior Vice President,
Coverage & Complex Claims
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For Great Northern Insurance
Company

By:_____________________
Name: Christopher J. Celentano
Title: Senior Vice President,
Coverage & Complex Claims
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For National Union Fire Insurance
Company of Pittsburgh, PA.

By: __________________________
Name: Richard F. Dziedziula
Title: Vice President Financial Lines
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For Pacific Indemnity Company

By:_____________________
Name: Christopher J. Celentano
Title: Senior Vice President,
Coverage & Complex Claims
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For Steadfast Insurance Company

By:__________________________
Name:
Title:
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For Westchester Fire Insurance
Company

By:_____________________
Name: Christopher J. Celentano
Title: Senior Vice President,
Coverage & Complex Claims
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For Zurich American Insurance
Company

By:__________________________
Name:
Title:
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For Chubb Indemnity Insurance
Company

By:_____________________
Name: Christopher J. Celentano
Title: Senior Vice President,
Coverage & Complex Claims
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EXHIBIT A
The Weinstein Company Press Release of March 19, 2018

TWC and Lantern Capital Partners Enter Into Stalking Horse Agreement
for Section 363 Sale
Deal Contemplates Business Continuing as a Going Concern
TWC Releases NDA Obligations

FOR IMMEDIATE RELEASE – March 19, 2018
The Weinstein Company Holdings LLC today entered into a “stalking horse” agreement with an
affiliate of Lantern Capital Partners, a Dallas-based private equity company. TWC entered into
the agreement with Lantern in conjunction with the filing of a voluntary petition under the
United States Bankruptcy Code in the United States Bankruptcy Court in the District of
Delaware. Under the agreement, Lantern will purchase substantially all of the assets of the
Company, subject to certain conditions including approval of the Bankruptcy Court. The Board
selected Lantern in part due to Lantern’s commitment to maintain the assets and employees as a
going concern. The Company hopes that this orderly sale process under the supervision of the
Bankruptcy Court will allow it to maximize the value of the Company’s assets for the benefit of
its creditors and other stakeholders.
Today, the Company also takes an important step toward justice for any victims who have been
silenced by Harvey Weinstein. Since October, it has been reported that Harvey Weinstein used
non-disclosure agreements as a secret weapon to silence his accusers. Effective immediately,
those “agreements” end. The Company expressly releases any confidentiality provision to the
extent it has prevented individuals who suffered or witnessed any form of sexual misconduct by
Harvey Weinstein from telling their stories. No one should be afraid to speak out or coerced to
stay quiet. The Company thanks the courageous individuals who have already come forward.
Your voices have inspired a movement for change across the country and around the world.
“While we had hoped to reach a sale out of court, the Board is pleased to have a plan for
maximizing the value of its assets, preserving as many jobs as possible and pursuing justice for
any victims,” said Chairman Robert Weinstein. The Board also expressed its great appreciation
to New York Attorney General Eric Schneiderman, and his colleagues, for helping the Company
achieve these objectives.
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Lantern co-founders Andy Mitchell and Milos Brajovic stated: “We are honored to be selected
as the bidder to acquire the company’s businesses as an ongoing concern. In the last several
months, Lantern has evaluated the company and is proud to provide a solution to the board. As
with all our businesses, Lantern will improve the performance of the company’s businesses with
the utmost respect to all employees and promote a diverse and transparent environment. We are
grateful for everyone involved in the transaction and look forward to following through on our
promise to reposition the business as a preeminent content provider, while cultivating a positive
presence in the industry.”
The Company regrets that it cannot undo the damage Harvey Weinstein caused, but hopes that
today’s events will mark a new beginning. Even as the Company heads into bankruptcy, the
Company remains committed to doing whatever it can to maximize value for its creditors and, in
cooperation with Attorney General, continue its pursuit of justice for any victims.
About Lantern Capital Partners
Founded in 2010, Lantern is a private equity firm that has managed and/or acquired over $2
billion in assets across a diverse range of industries. As a true partner to investors with a
commitment to providing solutions to complicated business problems, Lantern believes in handson investment management and partnership with leading industry executives and complete
integrity. Lantern has earned the reputation for its turnaround capabilities because of the history
of investing in and contributing to the growth of businesses that foster long-term value. Led by
Co-Founders Andy Mitchell and Milos Brajovic, Lantern Capital Partners is headquartered in
Dallas, TX, with its affiliate, Lantern Asset Management. For more information about Lantern,
please visit www.lanternam.com.
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EXHIBIT B
Form of Channeling Injunction
From and after the Effective Date: (i) all Class Action Sexual Misconduct Claims against
the Released Parties will be subject to the Channeling Injunction pursuant to section 105(a) of the
Bankruptcy Code and the provisions of the Chapter 11 Plan, the Global Settlement Agreement, the
Class Action Settlement Agreement, and the Confirmation Order; and (ii) upon the funding of the
Class Action Settlement Fund by the Insurance Companies on behalf of the Released Parties, the
Released Parties shall have no obligation to pay any liability of any nature or description arising
out of, relating to, or in connection with any Class Action Sexual Misconduct Claim, provided,
however, that nothing in the Chapter 11 Plan shall preclude any action by the Settlement Parties
to enforce the Chapter 11 Plan. Further, nothing in this Section 5.11 of the Chapter 11 Plan or the
Channeling Injunction shall constitute or be deemed a waiver of any claim, right or Cause of
Action by any Settlement Party against any entity that is not a Released Party in connection with
any Class Action Sexual Misconduct Claim. For the avoidance of doubt, the Channeling
Injunction shall be binding upon, and enforceable by its terms against, all holders of Class Action
Sexual Misconduct Claims, irrespective of whether any such holder (i) has voted to accept the
Chapter 11 Plan, (ii) has signed the Class Action Settlement Agreement, or (iii) has agreed to be
bound by the Channeling Injunction. In order to supplement the injunctive effect of the
Bankruptcy Injunctions, and pursuant to sections 105(a) of the Bankruptcy Code, the Confirmation
Order shall provide for the following permanent injunction to take effect as of the Effective Date:
I.

Channeling Injunction Terms. In order to (i) preserve and promote the Settlement
Agreements and the Chapter 11 Plan and (ii) supplement, where necessary, the effect of
the injunctions and the releases described in Sections 7.2 and 7.3 of the Chapter 11 Plan,
and pursuant to the exercise of the equitable jurisdiction and power of the Bankruptcy
Court under section 105(a) of the Bankruptcy Code and of the District Court, all Persons
that have held or asserted, or that hold or assert, or that may hold or assert in the future,
any Class Action Sexual Misconduct Claim against the Released Parties, or any of them,
shall be permanently stayed, restrained and enjoined from taking any action for the purpose
of directly or indirectly collecting, recovering, or receiving payments, satisfaction, or
recovery from any such Released Party with respect to any such Class Action Sexual
Misconduct Claim, including, but not limited to:
A. commencing or continuing, in any manner, whether directly or indirectly, any suit,
actions or other proceedings of any kind with respect to any Class Action Sexual
Misconduct Claim against any of the Released Parties or against the property of
any of the Released Parties;
B. enforcing, levying, attaching, collecting or otherwise recovering, by any manner or
means, whether directly or indirectly, from any of the Released Parties, or the
property of the Released Parties, any judgment, award, decree or other order with
respect to any such Class Action Sexual Misconduct Claim against any of the
Released Parties, or any other person;
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C. creating, perfecting, or enforcing in any manner, whether directly or indirectly, any
Lien of any kind relating to any Class Action Sexual Misconduct Claim against any
of the Released Parties, or the property of any of the Released Parties;
D. asserting, implementing or accomplishing any setoff, right of subrogation,
indemnity, contribution or recoupment of any Class Action Sexual Misconduct
Claim of any kind, whether directly or indirectly, against (i) any obligation due to
any of the Released Parties, (ii) any of the Released Parties; or (iii) the property of
any of the Released Parties; and
E. taking any act, in any manner, in any place whatsoever, that does not conform to,
or comply with, the provisions of the Plan Documents, with respect to any such
Class Action Sexual Misconduct Claim.
II.

Reservations. Notwithstanding anything to the contrary in Section 5.8.1 of the Plan, this
Channeling Injunction shall not enjoin or affect the rights of any persons or entities to the
treatment afforded to them under the Plan, including the right of Holders of Class Action
Sexual Misconduct Claims to assert such Claims in accordance with the Class Action
Settlement Agreement and the Plan.

III.

Modifications. Notwithstanding an order by the Bankruptcy Court modifying this
Channeling Injunction to comply with the Bankruptcy Code, the scope of this Channeling
Injunction may not be amended, modified, or limited in any material respect without the
prior consent of the Settlement Parties.

IV.

Authorization for Recognition and Enforcement of Channeling Injunction. The
Settlement Parties (and each of them) are authorized to take all necessary or appropriate
actions, in accordance with the terms of this Plan and the agreements incorporated herein,
to enforce, or otherwise have recognized, the Confirmation Order, the Plan, the Channeling
Injunction, or any other related document, in any jurisdiction worldwide and without
limitation; provided, however, the cost of such actions shall be borne by the Party seeking
enforcement or recognition unless otherwise provided in the Plan or the applicable Plan
Document.
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SCHEDULE 1
Individual Insurance Company Funding Amounts
[SEALED]
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SCHEDULE 2
To the extent any notice is required with respect to the Global Settlement
Agreement, notices shall be addressed as follows:
i.

if to Debtors and the Non-Debtor Affiliates:
Paul H. Zumbro
Lauren A. Moskowitz
CRAVATH SWAINE & MOORE, LLP
Worldwide Plaza
825 Eighth Avenue
New York, NY 10019
Phone: (212) 474-1000
pzumbro@cravath.com
lmoskowitz@cravath.com
and
Paul N. Heath
RICHARDS, LAYTON & FINGER, PA
920 N King St.
Wilmington, DE 19801
Phone: (302) 651-7700
heath@RLF.com

ii.

if to the NYOAG
Sandra Pullman
NEW YORK OFFICE OF THE ATTORNEY GENERAL
28 Liberty Street
New York, NY 10005
Phone: (212) 416-8252
Sandra.Pullman@ag.ny.gov

iii.

if to the UCC
Robert Feinstein
PACHULSKI STANG ZIEHL & JONES LLP
780 Third Avenue
New York, NY 10017
Phone: (212) 561-7700
rfeinstein@pszjlaw.com
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iv.

if to Former Representatives
Elior Shiloh
LEWIS BRISBOIS BISGAARD & SMITH, LLP
77 Water Street, Suite 2100
New York, NY 10005
Phone: (212) 232-1300
elior.shiloh@lewisbrisbois.com
and
Adam Harris
SCHULTE ROTH & ZABEL LLP
919 Third Avenue
New York, NY 10022
Phone: (212) 756-2253
adam.harris@srz.com
and
Lawrence S. Spiegel
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Four Times Square
New York, New York 10036
Phone: (212) 735-3000
lawrence.spiegel@skadden.com
and
Marvin Putnam
LATHAM & WATKINS LLP
10250 Constellation Blvd. Suite 1100
Los Angeles, CA 90067
Phone: (424) 653-5588
marvin.putnam@lw.com
and
Mark Silverschotz
ANDERSON KILL P.C.
1251 6th Avenue
New York, NY 10020
Phone: (212) 278-1000
msilverschotz@andersonkill.com
and
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Kathy Jorrie
PILLSBURY WINTHROP SHAW
PITTMAN LLP
725 South Figueroa Street
Suite 2800
Los Angeles, CA 90017
Phone: (213) 488-7100
kathy.jorrie@pillsburylaw.com
and
Israel David
FRIED, FRANK, HARRIS, SHRIVER & JACOBSON LLP
One New York Plaza
New York, NY 10004
Phone: (212) 859-8000
israel.david@friedfrank.com
and
James D. Wareham
FRIED, FRANK, HARRIS, SHRIVER & JACOBSON LLP
801 17th Street, NW
Washington, DC 20006
Phone: (202) 639-7000
james.wareham@friedfrank.com
and
Ann Kramer
REED SMITH LLP
599 Lexington Avenue
New York, NY 10022
Phone: (212) 521-5400
akramer@reedsmith.com
and
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James V. Masella, III
Daniel A. Lowenthal
Alejandro H. Cruz
PATTERSON BELKNAP WEBB &
TYLER LLP
1133 6th Avenue
New York, NY 10036
Phone: (212) 336-2000
jmasella@pbwt.com
dalowenthal@pbwt.com
acruz@pbwt.com
and
John J. Rosenberg
ROSENBERG, GIGER & PERALA P.C.
1330 Avenue of the Americas
Suite 1800
New York, NY 10019
Phone: (646) 494-5000
jrosenberg@rglawpc.com
and
Douglas E. Grover
SCHLAM STONE & DOLAN LLP
26 Broadway
New York, NY 10004
Phone: (212) 344-5400
dgrover@schlamstone.com

v.

If to the Insurance Companies:
Kim W. West
CLYDE & CO US LLP
101 Second Street, 24th Floor
San Francisco, CA 94105
Phone: (415) 365-9880
Kim.West@clydeco.us
and
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Martin P. Lavelle
TRAVELERS
One Tower Square
Hartford, CT 06183
Phone: (860) 277-0710
mplavell@travelers.com
and
Joseph A. Hinkhouse
Smita Mokshagundam
HINKHOUSE WILLIAMS WALSH LLP
180 N. Stetson Ave., Suite 3400
Chicago, IL 60601
Phone: (312) 784-5474
jhinkhouse@hww-law.com
smokshagundam@hww-law.com
and
Andrew Margulis
ROPERS, MAJESKI, KOHN & BENTLEY, P.C.
750 Third Avenue, 25th Floor
New York, NY 10017
Phone: (212) 668-5927
andrew.margulis@rmkb.com
and
E. Joseph O’Neil
PEABODY & ARNOLD LLP
600 Atlantic Avenue
Boston, MA 02210
Phone: (617) 951-4705
eoneil@peabodyarnold.com
and
Alex Fooksman
AIG
80 Pine Street 5th Floor
New York, NY 10005
Phone: (646) 857-2168
alex.fooksman@aig.com
and
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David Simantob
WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP
555 South Flower Street Suite 2900
Los Angeles, CA 90071
Phone: (213) 330-8819
david.simantob@wilsonelser.com
and
Sherry L. Pantages
ALLIANZ GLOBAL CORPORATE & SPECIALTY
2350 West Empire Avenue, Suite 200
Burbank, CA 91504 USA
Phone: (818) 972-5204
sherry.pantages@agcs.allianz.com
and
Christopher Celentano
CHUBB
10 Exchange Place, 9th Floor
Jersey City, NJ 07302
Phone: (201) 479-6398
Christopher.celentano@chubb.com
and
Edward Gibbons
Joyce Noyes
WALKER WILCOX MATOUSEK LLP
One North Franklin Street
Chicago, IL 60606
Phone: (312) 244-6700
egibbons@walkerwilcox.com
jnoyes@walkerwilcox.com
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SCHEDULE 3
Released Professionals
1.

For the Debtors
Cravath, Swaine & Moore LLP
Richards Layton & Finger, PA

2.

For the UCC
Pachulski Stang Ziehl & Jones LLP

3.

For Marc Lasry
Anderson Kill P.C.
Paul Weiss Rifkind Wharton & Garrison LLP

4.

For Barbara Schneeweiss
Barta Tate

5.

For Jeff Sackman and Lance Maerov
Fried, Frank, Harris, Shriver & Jacobson LLP

6.

For Tim Sarnoff
Latham & Watkins LLP

7.

For Harvey Weinstein
Lewis Brisbois Brisgaard & Smith LLP
Pasich LLP

8.

For Paul Tudor Jones
Patterson Belknap Webb & Tyler LLP

9.

For Tarak Ben Amar
Pillsbury Winthrop Shaw Pittman LLP

10. For Richard Koenigsberg
Reed Smith LLP
11. For James Dolan
Rosenberg, Giger and Perala P.C.
Skadden Arps Slate Meagher & Flom LLP
12. For Dirk Ziff
Skadden Arps Slate Meagher & Flom LLP
13. For David Glasser
Schlam Stone & Dolan LLP
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14. For Robert Weinstein
Schulte Roth & Zabel LLP
Sauer & Wagner LLP
15. For Frank Gil
White, Hilferty & Albanese, P.C.
Ween & Kozek
Bowles, Liberman & Newman
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Litigating High-Profile, Multi-Jurisdictional Cases
A high-profile case can push a court’s staff and resources to their limits and beyond. The way
attorneys and their staff litigate high-profile cases in various jurisdictions have changed
dramatically since I first opened my practice in 1997. When I first started practicing, the
conventional wisdom whenever I had a high-profile case (recording artists, sports figures,
etc…) was to focus on the case and be prepared with a standard “Non Comment” quote for the
press. Since the onset of reality tv and social media this is no longer the case. When faced with
cases of such magnitude and societal interest, we are spending more time dealing with the
general public through social media, journalists, lawmakers, and other interested parties, as
opposed to court and jurors. A high-profile case can land in any jurisdiction at any time and the
additional pressure on the court system caused by the presence of the media or the public that the
case attracts can be a significant challenge to all involved. It is our job as attorneys to protect our
clients from any negative ramifications. While many Courts in larger cities have dealt with the
complexities of a high-profile case, in smaller jurisdictions, it can be a litigation nightmare for
both the attorneys and judicial staff. In worst-case scenarios, the fairness of the adjudicative
process may be compromised. It is, therefore, important for us as attorneys to know what
resources are available before filing such an action.
This seminar will go over the following steps that we as attorneys can do so as to protect our
clients and allow them to have a fair trial regardless of the publicity and jurisdiction:

Putting Together a Leadership Team/Designate Responsibilities
Fair and efficient resolution of complex litigation requires at least that (1) the court exercise
early and effective supervision (and, where necessary, control); (2) counsel act cooperatively and
professionally; and (3) the judge and counsel collaborate to develop and carry out a
comprehensive plan for the conduct of pretrial and trial proceedings. In order to accomplish this,
as difficult as it can be, it is important to choose Lead Counsel who has the ability to delegate as
well as check their ego at the door. In planning and implementing case management, Lead
Counsel should keep in mind the goal of bringing about a just resolution as speedily,
inexpensively, and fairly as possible.
Judicial time is the scarcest resource of all: and we need to remember that we should only utilize
the Court’s time wisely and efficiently and make use of all available help.
Time pressures may cause attorneys to believe that they should not devote time to case
management. However, investing time in the early stages of the litigation, will lead to earlier
dispositions, less wasteful activity, shorter trials, and, in the long run, fewer problems!
• Liaison counsel.
• Lead counsel.
• Trial counsel.

• Committees of counsel.
Remember, we are only the attorneys, the Judge’s role is crucial in developing and monitoring an
effective plan for the orderly conduct of pretrial and trial proceedings as well so we need to be
sure that we have all of our ducks in a row before even stepping foot in a courtroom.
It can work if we put our egos aside! (See Enclosed Complaint – Attachment 1)
Ethical and Privilege Issues
The ABA Model Rules explicitly advise lawyers to arrange for their jointly represented clients’
consent to a "no secrets" approach -- but then immediately back off that approach. The pertinent
comment begins with the basic principle that makes sense. As to the duty of confidentiality,
continued common representation will almost certainly be inadequate if one client asks the
lawyer not to disclose to the other client information relevant to the common representation. This
is so because the lawyer has an equal duty of loyalty to each client, and each client has the right
to be informed of anything bearing on the representation that might affect that client’s interests
and the right to expect that the lawyer will use that information to that client’s benefit. (See Rule
1.4. ABA Model Rule 1.7 cmt.). However, the comment then explains how this basic principle
should guide a lawyer’s conduct when beginning a joint representation -- in a sentence that
ultimately does not make much sense. The lawyer should, at the outset of the common
representation and as part of the process of obtaining each client’s informed consent, advise each
client that information will be shared and that the lawyer will have to withdraw if one client
decides that some matter material to the representation should be kept from the other.
In other words: BE CAREFUL! Get EVERYHING in writing when it comes to any possible
issues with the entire group. It is also to utilize a Fee Agreement that addresses potential issues
and conflicts along with a Consent Form.
(See Enclosed Example Fee Agreement and Consent Forms – Attachments 2 & 3)
Forum Selection
Complex litigation frequently involves two or more separate but related cases. All pending
related cases or cases that may later be filed in the same court, whether or not in the same
division, should be assigned at least initially to the same judge. In Federal matters, pretrial
proceedings in these cases should be coordinated or consolidated under Federal Rule of Civil
Procedure 42(a), even if the cases are filed in more than one division of the court. It may be
necessary to transfer to the district judge related adversary proceedings in bankruptcy court,
including proceedings to determine the dischargeability of debts. Counsel should be directed to
inform the assigned judge of any pending related cases (as many local rules require). Sometimes
related cases are identified on the face of the complaint. The judge to whom the complex
litigation has been assigned should also ask whether related cases are pending in that district.
Assignment of related criminal and civil cases to a single judge will improve efficiency and
coordination, especially when the cases are pending at the same time. Other factors, however,

may suggest that the cases be handled by different judges—for example, extensive judicial
supervision of pretrial proceedings in the civil litigation may be needed while the criminal trial is
being conducted. Consolidation may be possible even when related cases are filed in different
courts. Other courts can transfer cases under 28 U.S.C. § 1404(a) or § 1406 to the consolidation
court, but only if personal jurisdiction and venue lie in the transferee forum.

Investigate and Utilize Law Enforcement Resources
The victims rights movement of the 1970s and 1980s resulted in the creation of many programs
designed to assist victims of crime and in the passage of laws at the local, state, and federal level
establishing certain rights for victims. These rights and services vary somewhat from state-tostate, depending upon the laws of each state and available resources. State and local authorities
investigate crimes which are violations of state criminal laws. Most crimes investigated by the
FBI involve violations of the United States Federal Criminal Code. Victims of federal crimes are
entitled to certain rights and services according to federal law.
Under the Victims’ Rights and Restitution Act (VRRA), 34 U.S.C. § 20141, victims are entitled:
▪
▪
▪
▪
▪
▪

To be notified they have been the victim of a federal crime;
To be informed of the place where they may receive medical and social services;
To be informed of public and private programs available for counseling, treatment, and
other support services;
To receive reasonable protection from a suspected offender and persons acting in concert
with or at the behest of the suspected offender;
To know the status of the investigation of the crime, to the extent it is appropriate and it
will not interfere with the investigation;
To have personal property being held for evidentiary purposes maintained in good
condition and returned as soon as it is no longer needed for evidentiary purposes.

For purposes of these rights and services, victims are defined in specific ways in the law.
Under the VRRA, a crime victim is a person that has suffered direct physical, emotional, or
pecuniary harm as a result of the commission of a crime. If a crime victim is under 18 years of
age, incompetent, incapacitated, or deceased, services should be provided to one of the following
representatives of the victim (in order of preference): a spouse, legal guardian, parent, child,
sibling, another family member, or another person designated by the court. More than one
representative victim can be identified and provided with services depending on the
circumstances. Under no circumstances shall a person culpable for the crime be treated as a
representative victim.
Additionally, under the Crime Victims' Rights Act (CVRA), 18 U.S.C. § 3771, if federal charges
are filed involving images or material depicting the victim, victims (or a parent, guardian, or
other appropriate alternate contact while victim is a minor) will have the following rights:
▪

The right to be reasonably protected from the accused;

▪
▪

▪
▪
▪
▪
▪
▪
▪

The right to reasonable, accurate, and timely notice of any public court proceeding, or
any parole proceeding, involving the crime or of any release or escape of the accused;
The right not to be excluded from any such public court proceeding, unless the court,
after receiving clear and convincing evidence, determines that testimony by the victim
would be materially altered if the victim heard other testimony at that proceeding;
The right to be reasonably heard at any public proceeding in the district court involving
release, plea, sentencing, or any parole proceeding;
The reasonable right to confer with the attorney for the government in the case;
The right to full and timely restitution as provided in law;
The right to proceedings free from unreasonable delay;
The right to be treated with fairness and with respect for the victim’s dignity and privacy;
The right to be informed in a timely manner of any plea bargain or deferred prosecution
agreement;
The right to be informed of the rights under this section and the services described in
section 503(c) of the Victims' Rights and Restitution Act of 1990 (34 U.S.C. § 20141(c))
and provided contact information for the Office of the Victims' Rights Ombudsman of the
Department of Justice. The Victims’ Rights Ombudsman may be contacted
at usaeo.VictimOmbudsman@usdoj.gov if you believe a Department of Justice employee
has failed to provide you rights under the Crime Victims’ Rights Act.

Under the CVRA, a crime victim means a person who has been directly and proximately harmed
(physically, emotionally, or financially) as a result of the commission of a federal offense or an
offense in the District of Columbia. In the case of a crime victim who is under 18 years of age,
incompetent, incapacitated, or deceased, the legal guardians of the crime victim or the
representatives of the crime victim's estate, family members, or any other persons appointed as
suitable by the court may assume the crime victim's rights, as long as that person is not a
defendant in the crime being investigated or prosecuted. Foreign citizens may be victims in some
cases. Businesses, corporations, and non-profit organizations can be eligible victims, and an
authorized representative of the entity should be designated for purposes of notification. A
government agency or entity is not considered a victim for purposes of these rights.
Most of these rights apply after charges have been filed by a U.S. Attorney's Office.
The FBI's responsibility for assisting victims is continuous until the investigation is closed or
until it is turned over to a U.S. Attorney’s Office for prosecution.
(See Enclosed FBI Office of Victim Assistance Pamphlet – Attachment 4)
Trial Information Management
Effective trial information management generally has the following characteristics:
• It is active.
• It is substantive.

• It is timely.
• It is continuing.
• It is firm, but fair.
• It is careful.
Media Relations
Media relations in high-profile legal cases are important because of the effect that coverage can
and most likely will have upon the potential jurors. If you think there will be even the slightest
chance of media coverage, it may be best to bring in a public relations team to assist. It is rarely a
good idea (by “rarely” I mean “almost never”) for attorneys or clients to speak with the media
during a high-profile case. The possibility that one might make a damaging statement is too
risky.
However, when working with an outside public relations firm, both attorneys and clients must be
careful to protect any possible and probable confidential and/or privileged information. Any
conversation with the media should first be specified as to whether or not it is actually on the
record or simply background information readily available to the public through Court filings.
I always tell my clients: “Silence is a friend who will never betray you.” The media have
interests which are far different than those of attorneys and clients. They are going to try to get
the “inside scoop” and act warm and fuzzy. Do not fall into that trap. Remember, they are
looking for information to sell headlines and get more clicks, not protect you and your client.
Sensationalized topics pull in readers for the media but for the most part will do nothing for our
case and the benefits of our clients.

Trial Issues (How to Avoid Them)
•
•
•
•
•
•

•

Help the Court with a Proposed Joint Case Management Order.
Only ask for judicial intervention when absolutely needed. Try to work out issues without
Motion practice.
Motion in Limine should be filed early on and properly briefed.
Pre-Mark Exhibits and do your best to avoid arguments at Trial over admissibility.
Be certain to do a Pre-Trial meet and confer on as many issues as possible.
Be prepared! Be sure to discuss with the Judge how jury trials might be impacted by the
public health emergency, including plans for social distancing in court rooms, working
with prison and law enforcement officials to ensure defendant and witness safety, how
the makeup of juries might be affected, and whether videoconferencing is available for
certain witnesses if needed.
Work on a concise and clear verdict sheet early on.

(See Enclosed Apple v. Samsung Verdict Sheet: A Judge’s Nightmare! – Attachment 5)

Settlements: Pros & Cons of Confidentiality Agreements
What is best for your client while at the same time protecting other potential plaintiffs?
The impact of the Tax Cuts and Jobs Act in sexual harassment or abuse claims as to
employers and employees. What about Public Entities?
State Statutes which limit and/or ban the inclusion of confidentiality provisions and/or
nondisclosure provisions in sexual harassment settlement agreement unless agreed to by
the complainant.
(See Enclosed Settlement Agreement – Attachment 6)
Self Care: How Can We Help Others Unless We Help Ourselves?
https://www.americanbar.org/groups/lawyer_assistance/resources/covid-19--mentalhealth-resources/

