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§ 17:33A-1. Short title
This act shall be known and may be cited as the "New Jersey Insurance Fraud Prevention
Act."

§ 17:33A-2. Purpose of act
The purpose of this act is to confront aggressively the problem of insurance fraud in New
Jersey by facilitating the detection of insurance fraud, eliminating the occurrence of such fraud
through the development of fraud prevention programs, requiring the restitution of fraudulently
obtained insurance benefits, and reducing the amount of premium dollars used to pay fraudulent
claims.

§ 17:33A-3. Definitions
As used in this act:
"Attorney General" means the Attorney General of New Jersey or his designated
representatives.
"Commissioner" means the Commissioner of Banking and Insurance.
"Director" means the Director of the Division of Insurance Fraud Prevention in the
Department of Banking and Insurance.
"Division" means the Division of Insurance Fraud Prevention established by this act.
"Hospital" means any general hospital, mental hospital, convalescent home, nursing
home or any other institution, whether operated for profit or not, which maintains or operates
facilities for health care.
"Insurance company" means:
a. Any corporation, association, partnership, reciprocal exchange, interinsurer,
Lloyd's insurer, fraternal benefit society or other person engaged in the business
of insurance pursuant to Subtitle 3 of Title 17 of the Revised Statutes (C.17:17-1
et seq.), or Subtitle 3 of Title 17B of the New Jersey Statutes (C.17B:17-1 et
seq.);

b. Any medical service corporation operating pursuant to P.L.1940, c.74
(C.17:48A-1 et seq.);
c. Any hospital service corporation operating pursuant to P.L.1938, c.366
(C.17:48-1 et seq.);
d. Any health service corporation operating pursuant to P.L.1985, c.236
(C.17:48E-1 et seq.);
e. Any dental service corporation operating pursuant to P.L.1968, c.305
(C.17:48C-1 et seq.);
f. Any dental plan organization operating pursuant to P.L.1979, c.478 (C.17:48D1 et seq.);
g. Any insurance plan operating pursuant to P.L.1970, c.215 (C.17:29D-1);
h. The New Jersey Insurance Underwriting Association operating pursuant to
P.L.1968, c.129 (C.17:37A-1 et seq.);
i. The New Jersey Automobile Full Insurance Underwriting Association operating
pursuant to P.L.1983, c.65 (C.17:30E-1 et seq.) and the Market Transition
Facility operating pursuant to section 88 of P.L.1990, c.8 (C.17:33B-11); and
j. Any risk retention group or purchasing group operating pursuant to the
"Liability Risk Retention Act of 1986," 15 U.S.C. 3901 et seq.
"Pattern" means five or more related violations of P.L.1983, c.320 (C.17:33A-1 et seq.).
Violations are related if they involve either the same victim, or same or similar actions on the
part of the person or practitioner charged with violating P.L.1983, c.320 (C.17:33A-1 et seq.).
"Person" means a person as defined in R.S.1:1-2, and shall include, unless the context
otherwise requires, a practitioner.
"Principal residence" means that residence at which a person spends the majority of his
time. Principal residence may be an abode separate and distinct from a person's domicile. Mere
seasonal or weekend residence within this State does not constitute principal residence within
this State.
"Practitioner" means a licensee of this State authorized to practice medicine and surgery,
psychology, chiropractic, or law or any other licensee of this State whose services are
compensated, directly or indirectly, by insurance proceeds, or a licensee similarly licensed in
other states and nations or the practitioner of any nonmedical treatment rendered in accordance
with a recognized religious method of healing.
"Producer" means an insurance producer as defined in section 2 of P.L.1987, c.293

(C.17:22A-2), licensed to transact the business of insurance in this State pursuant to the
provisions of the "New Jersey Insurance Producer Licensing Act," P.L.1987, c.293 (C.17:22A-1
et seq.).
"Statement" includes, but is not limited to, any application, writing, notice, expression,
statement, proof of loss, bill of lading, receipt, invoice, account, estimate of property damage,
bill for services, diagnosis, prescription, hospital or physician record, X-ray, test result or other
evidence of loss, injury or expense.

§ 17:33A-4. Violations
a. A person or a practitioner violates this act if he:
(1) Presents or causes to be presented any written or oral statement as part of, or
in support of or opposition to, a claim for payment or other benefit pursuant to an
insurance policy or the "Unsatisfied Claim and Judgment Fund Law," P.L.1952,
c.174 (C.39:6-61 et seq.), knowing that the statement contains any false or
misleading information concerning any fact or thing material to the claim; or
(2) Prepares or makes any written or oral statement that is intended to be
presented to any insurance company, the Unsatisfied Claim and Judgment Fund
or any claimant thereof in connection with, or in support of or opposition to any
claim for payment or other benefit pursuant to an insurance policy or the
"Unsatisfied Claim and Judgment Fund Law," P.L.1952, c.174 (C.39:6-61 et
seq.), knowing that the statement contains any false or misleading information
concerning any fact or thing material to the claim; or
(3) Conceals or knowingly fails to disclose the occurrence of an event which
affects any person's initial or continued right or entitlement to (a) any insurance
benefit or payment or (b) the amount of any benefit or payment to which the
person is entitled;
(4) Prepares or makes any written or oral statement, intended to be presented to
any insurance company or producer for the purpose of obtaining:
(a) a motor vehicle insurance policy, that the person to be insured
maintains a principal residence in this State when, in fact, that person's
principal residence is in a state other than this State; or
(b) an insurance policy, knowing that the statement contains any false or
misleading information concerning any fact or thing material to an
insurance application or contract; or

(5) Conceals or knowingly fails to disclose any evidence, written or oral, which
may be relevant to a finding that a violation of the provisions of paragraph (4) of
this subsection a. has or has not occurred.
b. A person or practitioner violates this act if he knowingly assists, conspires with, or
urges any person or practitioner to violate any of the provisions of this act.
c. A person or practitioner violates this act if, due to the assistance, conspiracy or urging
of any person or practitioner, he knowingly benefits, directly or indirectly, from the proceeds
derived from a violation of this act.
d. A person or practitioner who is the owner, administrator or employee of any hospital
violates this act if he knowingly allows the use of the facilities of the hospital by any person in
furtherance of a scheme or conspiracy to violate any of the provisions of this act.
e. A person or practitioner violates this act if, for pecuniary gain, for himself or another,
he directly or indirectly solicits any person or practitioner to engage, employ or retain either
himself or any other person to manage, adjust or prosecute any claim or cause of action, against
any person, for damages for negligence, or, for pecuniary gain, for himself or another, directly or
indirectly solicits other persons to bring causes of action to recover damages for personal injuries
or death, or for pecuniary gain, for himself or another, directly or indirectly solicits other persons
to make a claim for personal injury protection benefits pursuant to P.L.1972, c.70 (C.39:6A-1 et
seq.); provided, however, that this subsection shall not apply to any conduct otherwise permitted
by law or by rule of the Supreme Court.

§ 17:33A-5. Remedies; penalties; fund established
a. Whenever the commissioner determines that a person has violated any provision of
P.L.1983, c.320 (C.17:33A-1 et seq.), the commissioner may either:
(1) bring a civil action in accordance with subsection b. of this section; or
(2) levy a civil administrative penalty and order restitution in accordance with
subsection c. of this section.
In addition to or as an alternative to the remedies provided in this section, the
commissioner may request the Attorney General to bring a criminal action under applicable
criminal statutes. Additionally, nothing in this section shall be construed to preclude the
commissioner from referring the matter to appropriate state licensing authorities, including the
insurance producer licensing section in the Department of Banking and Insurance, for
consideration of licensing actions, including license suspension or revocation.

b. Any person who violates any provision of P.L.1983, c.320 (C.17:33A-1 et seq.) shall
be liable, in a civil action brought by the commissioner in a court of competent jurisdiction, for a
penalty of not more than $ 5,000 for the first violation, $ 10,000 for the second violation and $
15,000 for each subsequent violation. The penalty shall be paid to the commissioner to be used
in accordance with subsection e. of this section. The court shall also award court costs and
reasonable attorneys' fees to the commissioner.
c. The commissioner is authorized to assess a civil and administrative penalty of not more
than $ 5,000 for the first violation, $ 10,000 for the second violation and $ 15,000 for each
subsequent violation of any provision of P.L.1983, c.320 (C.17:33A-1 et seq.) and to order
restitution to any insurance company or other person who has suffered a loss as a result of a
violation of P.L.1983, c.320 (C.17:33A-1 et seq.). No assessment shall be levied pursuant to this
subsection until the violator has been notified by certified mail or personal service. The notice
shall contain a concise statement of facts providing the basis for the determination of a violation
of P.L.1983, c.320 (C.17:33A-1 et seq.), the provisions of that act violated, a statement of the
amount of civil penalties assessed and a statement of the party's right to a hearing in accordance
with the "Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.). The noticed
party shall have 20 calendar days from receipt of the notice within which to deliver to the
commissioner a written request for a hearing containing an answer to the statement of facts
contained in the notice. After the hearing and upon a finding that a violation has occurred, the
commissioner may issue a final order assessing up to the amount of the penalty in the notice,
restitution, and costs of prosecution, including attorneys' fees. If no hearing is requested, the
notice shall become a final order after the expiration of the 20-day period. Payment of the
assessment is due when a final order is issued or the notice becomes a final order.
Any penalty imposed pursuant to this subsection may be collected with costs in a
summary proceeding pursuant to "the penalty enforcement law," N.J.S.2A:58-1 et seq. The
Superior Court shall have jurisdiction to enforce the provisions of the "the penalty enforcement
law" in connection with P.L.1983, c.320 (C.17:33A-1 et seq.). Any penalty collected pursuant to
this subsection shall be used in accordance with subsection e. of this section.
d. Nothing in this section shall be construed to prohibit the commissioner and the person
or practitioner alleged to be guilty of a violation of this act from entering into a written
agreement in which the person or practitioner does not admit or deny the charges but consents to
payment of the civil penalty. A consent agreement may contain a provision that it shall not be
used in a subsequent civil or criminal proceeding relating to any violation of this act, but
notification thereof shall be made to a licensing authority in the same manner as required
pursuant to subsection c. of section 10 of P.L.1983, c.320 (C.17:33A-10). The existence of a
consent agreement under this subsection shall not preclude any licensing authority from taking
appropriate administrative action against a licensee over which it has regulatory authority, nor
shall such a consent agreement preclude referral to law enforcement for consideration of criminal
prosecution.
e. The New Jersey Automobile Full Insurance Underwriting Association and Market
Transition Facility Auxiliary Fund (hereinafter referred to as the "fund") is established as a
nonlapsing, revolving fund into which shall be deposited all revenues from the civil penalties

imposed pursuant to this section. Interest received on moneys in the fund shall be credited to the
fund. The fund shall be administered by the Commissioner of Banking and Insurance and shall
be used to help defray the operating expenses of the New Jersey Automobile Full Insurance
Underwriting Association created pursuant to P.L.1983, c.65 (C.17:30E-1 et seq.) or shall be
used to help defray the operating expenses of the Market Transition Facility created pursuant to
section 88 of P.L.1990, c.8 (C.17:33B-11).

§ 17:33A-5.1. Surcharge for insurance fraud
In addition to any other penalty, fine or charge imposed pursuant to law, a person who is
found in any legal proceeding to have committed insurance fraud shall be subject to a surcharge
in the amount of $ 1,000. If a person is charged with insurance fraud in a legal proceeding and
the charge is resolved through a settlement requiring the person to pay a sum of money, the
person shall be subject to a surcharge in an amount equal to 5 percent of the settlement payment.
The amount of any surcharge under this section shall be payable to the Treasurer of the State of
New Jersey for use by the Department of Banking and Insurance to fund the department's
insurance fraud prevention programs and activities.

§ 17:33A-6. Statement on insurance claim forms
a. Insurance claim forms shall contain a statement in a form approved by the commissioner
that clearly states in substance the following: "Any person who knowingly files a statement of claim
containing any false or misleading information is subject to criminal and civil penalties."
b. (Deleted by amendment, P.L.1987, c.342.)
c. Insurance application forms shall contain a statement in a form approved by the
commissioner that clearly states in substance the following: "Any person who includes any false or
misleading information on an application for an insurance policy is subject to criminal and civil
penalties."

§ 17:33A-7. Actions by insurance companies against violators
a. Any insurance company damaged as the result of a violation of any provision of this

act may sue therefor in any court of competent jurisdiction to recover compensatory damages,
which shall include reasonable investigation expenses, costs of suit and attorneys fees.
b. A successful claimant under subsection a. shall recover treble damages if the court
determines that the defendant has engaged in a pattern of violating this act.
c. A claimant under this section shall mail a copy of the initial claim, amended claim,
counterclaims, briefs and legal memoranda to the commissioner at the time of filing of such
documents with the court wherein the matter is pending. A successful claimant shall report to the
commissioner, on a form prescribed by the commissioner, the amount recovered and such other
information as is required by the commissioner.
d. Upon receipt of notification of the filing of a claim by an insurer, the commissioner
may join in the action for the purpose of seeking judgment for the payment of a civil penalty
authorized under section 5 of this act. If the commissioner prevails, the court may also award
court costs and reasonable attorney fees actually incurred by the commissioner.
e. No action shall be brought by an insurance company under this section more than six
years after the cause of action has accrued.

§ 17:33A-8. Division of Insurance Fraud Prevention
a. There is established in the Department of Insurance the Division of Insurance Fraud
Prevention. The division shall assist the commissioner in administratively investigating
allegations of insurance fraud and in developing and implementing programs to prevent
insurance fraud and abuse. The division shall promptly notify the Attorney General of any
insurance application or claim which involves criminal activity. When so required by the
commissioner and the Attorney General, the division shall cooperate with the Attorney General
in the investigation and prosecution of criminal violations.
b. The commissioner shall appoint the full-time supervisory and investigative personnel
of the division, including the director, who shall hold their employment at the pleasure of the
commissioner without regard to the provisions of Title 11A of the New Jersey Statutes and shall
receive such salaries as the commissioner from time to time designates, and who shall be
qualified by training and experience to perform the duties of their position.
c. When so requested by the commissioner, the Attorney General may assign one or more
deputy attorneys general to assist the division in the performance of its duties.
d. The commissioner shall also appoint the clerical and other staff necessary for the
division to fulfill its responsibilities under this act. The personnel shall be employed subject to
the provisions of Title 11A of the New Jersey Statutes, and other applicable statutes.

e. The commissioner shall appoint an insurance fraud advisory board consisting of eight
representatives from insurers doing business in this State. The members of the board shall serve
for two year terms and until their successors are appointed and qualified. The members of the
board shall receive no compensation. The board shall advise the commissioner with respect to
the implementation of this act, when so requested by the commissioner.
f. The Director of the Division of Budget and Accounting in the Department of the
Treasury shall, on or before September 1 in each year, ascertain and certify to the commissioner
the total amount of expenses incurred by the State in connection with the administration of this
act during the preceding fiscal year, which expenses shall include, in addition to the direct cost
of personal service, the cost of maintenance and operation, the cost of retirement contributions
made and the workers' compensation paid for and on account of personnel, rentals for space
occupied in State owned or State leased buildings and all other direct and indirect costs of the
administration thereof.
g. The commissioner shall, on or before October 15 in each year, apportion the amount so
certified to him among all of the companies writing the class or classes of insurance described in
Subtitle 3 of Title 17 of the Revised Statutes (C.17:17-1 et seq.), and Subtitle 3 of Title 17B of
the New Jersey Statutes (C.17B:17-1 et seq.), within this State in the proportion that the net
premiums received by each of them for such insurance written or renewed on risks within this
State during the calendar year immediately preceding, as reported to him, bears to the sum total
of all such net premiums received by all companies writing that insurance within the State during
the year, as reported, except that no one company shall be assessed for more than 5% of the
amount apportioned. The commissioner shall certify the sum apportioned to each company on or
before November 15 next ensuing, and to the Division of Taxation in the Department of the
Treasury. Each company shall pay the amount so certified as apportioned to it to the said
Division of Taxation on or before December 31 next ensuing, and the sum paid shall be paid into
the State Treasury in reimbursement to the State for the expenses paid.
"Net premiums received" means gross premiums written, less return premiums thereon
and dividends credited or paid to policyholders.
h. The total appropriations recoverable under this section for the operation of the division
shall not exceed $ 500,000.00 during its first full fiscal year of operation.

§ 17:33A-9. Alleged violations; civil liability; records
a. Any person who believes that a violation of this act has been or is being made shall
notify the division immediately after discovery of the alleged violation of this act and shall send
to the division, on a form and in a manner prescribed by the commissioner, the information
requested and such additional information relative to the alleged violation as the division may
require. The division shall review the reports and select those alleged violations as may require

further investigation. It shall then cause an independent examination or evaluation of the facts
surrounding the alleged violation to be made to determine the extent, if any, to which fraud,
deceit, or intentional misrepresentation of any kind exists.
b. No person shall be subject to civil liability for libel, violation of privacy or otherwise
by virtue of the filing of reports or furnishing of other information, in good faith and without
malice, required by this section or required by the division as a result of the authority conferred
upon it by law.
c. The commissioner may, by regulation, require insurance companies licensed to do
business in this State to keep such records and other information as he deems necessary for the
effective enforcement of this act.

§ 17:33A-10. Subpena powers; violations by persons licensed by State
a. If the division has reason to believe that a person has engaged in, or is engaging in, an
act or practice which violates this act, or any other relevant statute or regulation, the
commissioner or his designee may administer oaths and affirmations, request or compel the
attendance of witnesses or the production of documents. The commissioner may issue, or
designate another to issue, subpenas to compel the attendance of witnesses and the production of
books, records, accounts, papers and documents. Witnesses who are not licensees of the
Department of Banking and Insurance shall be entitled to receive the same fees and mileage as
persons summoned to testify in the courts of the State.
If a person subpenaed pursuant to this section shall neglect or refuse to obey the
command of the subpena, a judge of the Superior Court may, on proof by affidavit of service of
the subpena, of payment or tender of the fees required and of refusal or neglect by the person to
obey the command of the subpena, issue a warrant for the arrest of said person to bring him
before the judge, who is authorized to proceed against the person as for a contempt of court.
b. If matter that the division seeks to obtain by request is located outside the State, the
person so required may make it available to the division or its representative to examine the
matter at the place where it is located. The division may designate representatives, including
officials of the state in which the matter is located, to inspect the matter on its behalf, and it may
respond to similar requests from officials of other states.
c. If (1) a practitioner, (2) an owner, administrator or employee of any hospital, (3) an
insurance company, agent, broker, solicitor or adjuster, or (4) any other person licensed by a
licensing authority of this State, or an agent, representative or employee of any of them is found
to have violated any provision of this act, the commissioner or the Attorney General shall notify
the appropriate licensing authority of the violation so that the licensing authority may take
appropriate administrative action. The licensing authority shall report quarterly to the

commissioner through the Division of Insurance Fraud Prevention about the status of all pending
referrals.

§ 17:33A-11. Handling of documents, records of investigations
Papers, documents, reports, or evidence relative to the subject of an investigation under
this act shall not be subject to public inspection except as specifically provided in this act. The
commissioner shall not detain subpenaed records after an investigation is closed or, if a claim for
a civil penalty is filed by the commissioner pursuant to section 5 or subsection d. of section 7,
upon final disposition of the claim by a court of competent jurisdiction, whichever shall be the
later date. Subpenaed records shall be returned to the persons from whom they were obtained.
The commissioner may, in his discretion, make relevant papers, documents, reports, or evidence
available to the Attorney General, an appropriate licensing authority, law enforcement agencies,
an insurance company or insurance claimant injured by a violation of this act, consistent with the
purposes of this act and under such conditions as he deems appropriate. Such papers, documents,
reports, or evidence shall not be subject to subpena, unless the commissioner consents, or until,
after notice to the commissioner and a hearing, a court of competent jurisdiction determines that
the commissioner would not be unnecessarily hindered by such subpena. Division investigators
and insurance company fraud investigators shall not be subject to subpena in civil actions by any
court of this State to testify concerning any matter of which they have knowledge pursuant to a
pending insurance fraud investigation by the division, or a pending claim for civil penalties
initiated by the commissioner.

§ 17:33A-12. Regulations
The commissioner may promulgate such regulations as he deems necessary for the
effective implementation of this act.

§ 17:33A-13. Annual report on activities and cost effectiveness
The commissioner shall report annually to the Senate Labor, Industry and Professions
Committee and the Assembly Banking and Insurance Committee as to the activities of the
division and the cost effectiveness of the programs established by the division.

§ 17:33A-14. Criminal prosecution
The imposition of any fine or other remedy under this act shall not preclude prosecution
for a violation of the criminal law of this State.

§ 17:33A-15. Filing of plan for prevention, detection of fraudulent health, auto insurance claims
a. Every insurer writing health insurance or private passenger automobile insurance in
this State shall file with the commissioner a plan for the prevention and detection of fraudulent
insurance applications and claims. The plan shall be deemed approved by the commissioner if
not affirmatively approved or disapproved by the commissioner within 90 days of the date of
filing. The commissioner may call upon the expertise of the director in his review of plans filed
pursuant to this subsection. The commissioner may request such amendments to the plan as he
deems necessary. Any subsequent amendments to a plan filed with and approved by the
commissioner shall be submitted for filing and deemed approved if not affirmatively approved or
disapproved within 90 days from the filing date.
b. The implementation of plans filed and approved pursuant to subsection a. of this
section shall be monitored by the division. The division shall promptly notify the Attorney
General of any evidence of criminal activity encountered in the course of monitoring the
implementation and execution of the plans. Each insurer writing health insurance or private
passenger automobile insurance in this State shall report to the director on an annual basis, on
January 1st of each year, on the experience in implementing its fraud prevention plan.
c. In addition to any other penalties provided pursuant to P.L.1983, c.320 (C.17:33A-1 et
seq.), the commissioner may impose a penalty of up to $ 25,000 per violation on any insurer for:
failure to submit a plan; failure to submit any amendments to an approved plan; failure to
properly implement an approved plan in a reasonable manner and within a reasonable time
period; failure to provide a report pursuant to subsection b. of this section; or for any other
violation of the provisions of this section.
d. For the purposes of this section, "insurer" means an insurance company as defined in
subsections a., b., c., d., e., and f. of section 3 of P.L.1983, c.320 (C.17:33A-3).

§ 17:33A-16. Office of the Insurance Fraud Prosecutor

There is established in the Division of Criminal Justice in the Department of Law and
Public Safety the Office of the Insurance Fraud Prosecutor. The Insurance Fraud Prosecutor shall
be appointed by, and serve at the pleasure of, the Governor with the advice and consent of the
Senate and be under the direction and supervision of the Attorney General. Any person
appointed as Insurance Fraud Prosecutor shall have had prosecutorial experience, including
experience in the litigation of civil and criminal cases. The Attorney General shall establish
standards of performance for the Office of Insurance Fraud Prosecutor, which shall include
standards of accountability.

§ 17:33A-17. Appointment; transfer of personnel
The Attorney General may appoint such personnel, including attorneys and clerical
personnel, as necessary to carry out the duties of the office. The personnel charged with
investigatory work in the Division of Insurance Fraud Prevention in the Department of Banking
and Insurance shall be transferred to the Office of the Insurance Fraud Prosecutor as determined
by the Commissioner of Banking and Insurance and the Attorney General, in accordance with a
plan of reorganization, and shall become the Fraud Investigatory Section of the Office of the
Insurance Fraud Prosecutor. Personnel transferred from the Division of Insurance Fraud
Prevention in the Department of Banking and Insurance to the Office of the Insurance Fraud
Prosecutor pursuant to this section and any such reorganization plan shall be transferred with all
tenure rights and any rights or protections provided by Title 11A of the New Jersey Statutes or
other applicable statutes, as provided in section 8 of P.L.1983, c.320 (C.17:33A-8), and any
pension law or retirement system.

§ 17:33A-18. Establishment of liaison between office, other departments; responsibilities
a. A section of the Office of Insurance Fraud Prosecutor shall be designated to be
responsible for establishing a liaison and continuing communication between the office and the
Department of Health and Senior Services, the Department of Human Services, any professional
board in the Division of Consumer Affairs in the Department of Law and Public Safety, the
Department of Banking and Insurance, the Division of State Police, every county prosecutor's
office, such local government units as may be necessary or practicable and insurers.
b. The section of the office responsible for such liaison shall establish procedures: (1) for
receiving notice from all entities enumerated in subsection a. of this section of any case in which
fraud is suspected or has been substantiated; (2) for receiving referrals for the investigation of
alleged fraud; (3) for receiving referrals for the prosecution of fraud by the office; (4) for

receiving and referring information regarding cases, administrative or otherwise, under
investigation by any department or other entity to the appropriate authority; and (5) for providing
information to and coordinating information among any referring entities on pending cases of
insurance fraud which are under investigation or being litigated or prosecuted. The liaison
section of the office shall maintain a record of every referral or investigation.

§ 17:33A-19. Duties of Insurance Fraud Prosecutor
The Insurance Fraud Prosecutor shall investigate and, if warranted, prosecute, cases
referred to it by insurers, State agencies, or county and municipal governments. The Insurance
Fraud Prosecutor may assist county prosecutors in the investigation and prosecution of fraud,
and shall give county prosecutors access to the data base maintained pursuant to section 38 of
this amendatory and supplementary act.

§ 17:33A-20. Establishment of Statewide fraud enforcement policy
The Attorney General shall, in consultation with county prosecutors, establish a
Statewide fraud enforcement policy for all State and local agencies, including guidelines for the
investigation and prosecution of fraud, which shall include standards for detecting fraud, for the
investigation of alleged fraud and standards for the submission of cases for prosecution.
Priorities shall be established among the cases referred to the office for prosecution or other
litigation and the office shall assist referring entities in establishing priorities among
investigations or cases to be disposed of by the entities themselves. The Insurance Fraud
Prosecutor shall prosecute criminal cases, litigate civil cases as appropriate, or assist county
prosecutors in prosecuting criminal cases in accordance with the guidelines and priorities so
established.

§ 17:33A-21. Standards of performance for Fraud Investigatory Section.
Standards of performance shall be established for the Fraud Investigatory Section, which
shall include, but not to be limited to, recording the cases referred by insures, local government
agencies and others which are assigned to the Fraud Investigatory Section, investigatory Section,
investigating cases of alleged fraud in accordance with te priorities established by the Insurance
Fraud Prosecutor, recording the disposition of the cases referred to the section, and making

recommendations to the Insurance Fraud Prosecutor as to any procedural, regulatory, or statutory
changes which may be necessary to carry out the provisions of this amendatory and
supplementary act.

§ 17:33A-22. Maintenance of data base; reporting of claims information
a. The Insurance Fraud Prosecutor shall maintain a data base which includes referrals,
reports of fraud investigations, prosecution, or litigation, and the results of such proceedings,
which shall include: (1) identification of the referring entity; (2) type of fraud; (3) disposition of
case; and (4) such other data as may be necessary to the work of the office and the referring
entities.
b. The Insurance Fraud Prosecutor shall provide for the reporting of claims information
by insurers writing at least $ 2,000,000 in direct insurance premiums in any calendar year, in a
standard reporting form, which shall include, but shall not be limited to, information on stolen
vehicles, including the owners of such vehicles, information on automobile accidents, including
date and location of accidents, persons involved in accidents, the kinds of injuries sustained in
accidents and treating health care providers, for the purpose of identifying patterns of possible
fraudulent activity, which information shall be shared with county prosecutors, local law
enforcement officials, and the New Jersey State Police. Every insurer shall submit the data
required by the Insurance Fraud Prosecutor for all claims closing with payment during a period
established by the Insurance Fraud Prosecutor.

§ 17:33A-23. Access to information provided to Insurance Fraud Prosecutor
The Insurance Fraud Prosecutor shall have access to all necessary information in the
possession of the State or local public entities, including agency inspection reports, motor
vehicle records and license information, individual case files, and intelligence information
compiled and maintained by the Division of State Police in the Department of Law and Public
Safety. Upon the request of the Insurance Fraud Prosecutor, any insurer which has referred a
case to the Insurance Fraud Prosecutor or to any county or local government agency shall make
available to the Office of the Insurance Fraud Prosecutor all information on the case in the
insurer's possession.

§ 17:33A-24. Additional duties of office; annual report

The Attorney General shall direct the Office of the Insurance Fraud Prosecutor to:
a. Confer from time to time with departments or other units of State government which
have units which investigate fraud, in order to coordinate activities, share information, and
provide any assistance necessary to any State agency in overseeing administrative enforcement
activities;
b. Formulate and evaluate proposals for legislative, administrative and judicial initiatives
to strengthen insurance fraud enforcement;
c. In connection with insurance fraud enforcement activities, act as the liaison for the
Executive Branch of government with agencies involved in insurance fraud enforcement outside
the Executive Branch, including federal agencies and the Judiciary;
d. Provide an annual report to the Governor and the Legislature, no later than March 1 of
each year, as to the activities of the Insurance Fraud Prosecutor for the preceding twelve months,
including, but not limited to, the number of cases referred, the number of cases investigated, the
number of cases in which professional licenses were suspended or revoked, by type of license,
the number of cases prosecuted, the number of convictions procured, and the aggregate amount
of money collected in fines and returned in restitution to insurers or others.

§ 17:33A-25. Recommendation for suspension, revocation of professional license
In the case of a professional licensed or certified by a professional licensing board in the
Division of Consumer Affairs in the Department of Law and Public Safety who is guilty of
fraud, the Insurance Fraud Prosecutor may recommend to the appropriate board a suspension or
revocation of the professional license.

§ 17:33A-26. Restitution; seizure of assets
The Insurance Fraud Prosecutor shall consider the restitution of moneys to insurers and
others who are defrauded as a major priority, in order that policyholders may benefit from the
prosecution of those persons guilty of insurance fraud, and to that end, any assets of any person
guilty of fraud shall be subject to seizure.

§ 17:33A-27. Specific goals, strategies
The Insurance Fraud Prosecutor shall have access to all information concerning insurance
fraud enforcement activities in the possession of all State departments and agencies. The office
shall meet on a regular basis with representatives of State departments and agencies and county
prosecutors to set specific goals and strategies for the most effective resolution of insurance
fraud cases, whether by criminal, civil, or administrative enforcement action, or a combination
thereof.

§ 17:33A-28. Application for reimbursement
Any county prosecutor may apply to the Office of the Insurance Fraud Prosecutor for
reimbursement for activities undertaken in connection with investigating and prosecuting
insurance fraud. The Attorney General shall allocate such funds as he deems necessary from
such moneys as may be appropriated for the operation of the Office of the Insurance Fraud
Prosecutor to a fund dedicated for the purpose of reimbursing county prosecutors or sharing in
fines levied by the Attorney General, which reimbursement or sharing may be made by the
Attorney General at his discretion.

§ 17:33A-29. Provision of information from accident report
Every state and local law enforcement agency, including the New Jersey State Police,
shall make available to investigators employed by insurers, upon presentation of appropriate
identification, information from any accident report, as set forth in this section, no later than 24
hours following the time of occurrence. The information may include, but need not be limited to,
the names and addresses of the owners of the vehicles, insurance information recorded on the
accident report, and the names and addresses of passengers in the vehicles at the time of the
occurrence and, if applicable, the name of any pedestrian injured in an accident. Every accident
report form shall contain the names and addresses of any person occupying a vehicle involved in
an accident, and any pedestrian injured in an accident.

§ 17:33A-30. Certification of amount allocable to office expenses

The Attorney General shall annually, on or before October 1, certify to the State
Treasurer an amount allocable to the expenses of the Office of the Insurance Fraud Prosecutor
for the preceding fiscal year, which amount shall be transferred to the Department of Law and
Public Safety by the State Treasurer from the amounts assessed and collected for the operation of
the Division of Insurance Fraud Prevention in the Department of Banking and Insurance
pursuant to section 8 of P.L.1983, c.320 (C.17:33A-8).

SYLLABUS
(This syllabus is not part of the opinion of the Court. It has been prepared by the Office of the Clerk for the
convenience of the reader. It has been neither reviewed nor approved by the Supreme Court. Please note that, in the
interests of brevity, portions of any opinion may not have been summarized).
Liberty Mutual Insurance Co. v. Land (A-125-2004)
Argued October 24, 2005 -- Decided March 14, 2006
ZAZZALI, J., writing for the Court.
In this appeal, the Court must determine the appropriate standard of proof under the Insurance Fraud
Prevention Act (IFPA), N.J.S.A. 17:33A-1 to -30.
Rose Land owns a small cabin in Highland Lakes that she and her husband Frank use as a vacation home.
At the time the dispute arose, Liberty Mutual insured the cabin for property damage. On December 12, 2000, a tree
located on the property of Joseph Rizzo, the Lands’ next-door neighbor, fell onto the roof of the Lands’ cabin. Land
telephoned his nephew, Steven Budge, a licensed public adjuster in the State of New Jersey, to assess the damage
and secure the structure.
After Rizzo’s wife reported that there were men on Land’s roof doing “additional damage,” Rizzo
videotaped Budge and his associates working on the cabin’s roof. The videotape depicts the three men taking a
portion of the fallen tree and slamming it against the roof, creating further damage and shattering a skylight. The
videotape also shows Frank Land on the ground gesturing to Budge and his associates and climbing a ladder to
provide a jacket to one of the workers.
Budge assisted the Lands in preparing and filing an insurance claim on their behalf with Liberty Mutual for
$69,338. Joseph Balinski, a builder employed by Liberty Mutual, inspected the cabin ten days after the incident.
Balinski prepared a damage estimate concluding it would cost only $9,921 to make the necessary repairs. At trial,
Balinski also testified that he had previously inspected the property in connection with a prior damage claim by the
Lands, and found that some of the prior damage was included in the estimate submitted in support of the December
2000 claim. Balinski also stated that many of the repairs in Budge’s estimate were unnecessary.
Liberty Mutual denied coverage and filed suit against the Lands and Budge, alleging IFPA violations. The
Lands and Budge counterclaimed against Liberty Mutual alleging, among other claims, bad faith in denying the
claim. After a six-day trial, the jury returned a verdict in favor of Liberty Mutual, finding that it had proven by clear
and convincing evidence that all three defendants “knowingly misrepresented, concealed, or failed to disclose any
material fact concerning the property loss.” The jury further concluded that Budge “intentionally cause[d] or
contribute[d] to the loss.” The trial court awarded Liberty Mutual treble damages, counsel fees, and investigative
costs totaling $82,413 and denied Budge’s motion for reconsideration.
The Lands and Budge appealed, asserting that the trial court committed prejudicial errors during the trial.
Liberty Mutual cross-appealed, claiming that the trial court erred in charging the jury that an IFPA violation must be
proven by clear and convincing evidence. In an unpublished opinion, the Appellate Division reversed and remanded
for a new trial for various reasons, including prejudicial statements made by Liberty Mutual’s counsel during
summation. The panel also concluded, without analysis, that the proper burden of proof under IFPA is clear and
convincing evidence.”
The Supreme Court granted certification limited solely to determining the appropriate standard of proof.
The Court also allowed the Attorney General and the New Jersey State Bar Association to participate as amici
curiae.
HELD: The standard of proof required under the New Jersey Insurance Fraud Prevention Act is a preponderance of
the evidence.

1. The New Jersey Rules of Evidence set forth three standards of proof: preponderance of the evidence, clear and
convincing evidence, and proof beyond a reasonable doubt. As a general rule, the preponderance of the evidence
standard applies in civil actions. Under the preponderance standard, a litigant must establish that a desired inference
is more probable than not. If the evidence is in equipoise, the burden has not been met. The clear and convincing
standard is a higher standard that “should produce in the mind of the trier of fact a firm belief or conviction as to the
truth of the allegations sought to be established.” Courts have called for clear and convincing evidence in civil cases
when more is at stake than the loss of money. Such cases would involve a loss of liberty or deprivation of interests
that are fundamental or significant to personal welfare. The highest standard, proof beyond a reasonable doubt, is
applied primarily in criminal cases. (pp. 6-9)
2. Because the language of the IFPA and its legislative history are silent concerning the applicable standard of
proof, the Court must attempt to discern the Legislature’s intent from its purpose in promulgating the Act and its
context. The IFPA is a comprehensive statute designed to help remedy high insurance premiums, which the
Legislature deemed to be a significant problem. A person or practitioner violates the Act by making a knowingly
false statement in support of or in opposition to a claim for payment under an insurance policy. Other violations
include presenting any knowingly false or misleading information in an insurance application, and knowingly
assisting or conspiring with another to violate the Act. There are a broad range of enforcement mechanisms and
penalties available under the Act. The Commissioner of the Department of Banking and Insurance can bring a civil
action, as can an insurance company that has been damaged by a violation. Damages can be trebled if the defendant
engaged in a pattern of violations. The penalties authorized by IFPA are remedial in nature, and the Court is
required to construe the Act’s provisions liberally to accomplish the Legislature’s broad remedial goals. (pp. 9-14)
3. In the only published opinion addressing the standard of proof under the IFPA, a Law Division court held that a
party seeking relief must prove a violation by clear and convincing evidence. Harleysville Insurance Co. v.
Diamond, 359 N.J. Super. 34 (Law Div. 2002). The court relied almost exclusively on the fact that the clear and
convincing standard applies in common law fraud actions. Liberty Mutual asserts that Harleysville was wrongly
decided because common law fraud is distinguishable from statutory fraud. The Court agrees. In enacting the
IFPA, the Legislature did not codify common law fraud but rather supplemented it because, standing alone, common
law fraud had proven insufficient in combating and deterring insurance fraud. Proof of common law fraud requires
satisfaction of five elements, including reliance and damages. The IFPA does not require proof of reliance or
resultant damages. Because of those distinctions, the Court finds that the standard of proof applied in a common law
fraud case is not dispositive of the standard of proof applicable under IFPA. (pp. 14-16)
4. A review of analogous fraud statutes, rules of statutory construction, and related considerations persuades the
Court that the proper standard of proof is a preponderance of the evidence. The closest statutory analogue is the
Consumer Fraud Act (CFA). In discussing the standard of proof under the CFA, courts have found “no indication
that the Legislature intended to impose any greater burden of proof than that usually required in a civil action.” The
federal counterpart to the IFPA, the False Claims Act, similarly requires proof by a preponderance of the evidence.
This standard also applies in proceedings to enforce anti-fraud provisions of the federal securities laws. (pp. 16-19)
5. Additional considerations reinforce the Court’s conclusion that application of the preponderance standard is both
sensible and fair. The Court finds it persuasive that the preponderance standard is applied to violations of other
statutes in New Jersey that provide for substantial monetary penalties. The Court also notes that the Legislature is
well aware of its ability to impose a higher standard of proof when it so desires. (pp. 19-24)
The judgment of the Appellate Division is REVERSED in part and the matter is REMANDED to the trial
court for further proceedings consistent with this opinion.
JUSTICE ALBIN has filed a separate, dissenting opinion, expressing the view that the significant
consequences that flow from a judicial determination of IFPA liability warrant a heightened burden of proof.
CHIEF JUSTICE PORITZ and JUSTICES LaVECCHIA and RIVERA-SOTO join in JUSTICE
ZAZZALI’s opinion. JUSTICE WALLACE concurs in the result. JUSTICE ALBIN has filed a separate,
dissenting opinion, in which JUSTICE LONG joins.

2

SUPREME COURT OF NEW JERSEY
A-125 September Term 2004
LIBERTY MUTUAL INSURANCE
COMPANY,
Plaintiff-Appellant,
v.
ROSE LAND and FRANK LAND,
Defendants,
and
STEVEN BUDGE,
Defendant-Respondent.
Argued October 24, 2005 – Decided March 14, 2006
On certification to the Superior Court,
Appellate Division.
Mauro C. Casci argued the cause for
appellant (Mr. Casci, attorney; Russell
Macnow, on the brief).
Steven A. Budge argued the cause for
respondent, pro se.
John C. Grady, Deputy Attorney General,
argued the cause for amicus curiae Attorney
General of New Jersey (Peter C. Harvey,
Attorney General, attorney; Patrick
DeAlmeida, Assistant Attorney General, of
counsel; Mr. Grady and Jeffrey R. Caccese,
Deputy Attorney General, on the brief).
Robert B. Hille argued the cause for amicus
curiae New Jersey State Bar Association
(Stuart A. Hoberman, President and Mr.
Hille, attorneys; Mr. Hoberman, of counsel;

Mr. Hille, Mr. Hoberman, James A. McFaul and
Megan M. Roberts, on the brief).
JUSTICE ZAZZALI delivered the opinion of the Court.
In this appeal, we must determine the appropriate standard
of proof under the Insurance Fraud Prevention Act (IFPA),
N.J.S.A. 17:33A-1 to -30.

In December 2000, a tree fell onto

the cabin of defendants Rose and Frank Land.

Following the

accident, the Lands and co-defendant Steven Budge, who is the
Lands’ nephew and a licensed public adjuster, submitted a claim
of loss to plaintiff Liberty Mutual Insurance Company (Liberty
Mutual).

Based on evidence suggesting fraudulent activity on

the part of defendants, including a videotape depicting Budge
and two other men repeatedly slamming a 600-pound portion of the
fallen tree against the cabin’s roof, Liberty Mutual filed suit
against defendants asserting IFPA violations.

At the conclusion

of trial, a jury ruled in favor of Liberty Mutual, concluding
that it had proven its claims by clear and convincing evidence.
Defendants appealed, and Liberty Mutual cross-appealed,
asserting that the trial court should have applied a
preponderance of the evidence standard.

The Appellate Division

reversed and remanded for a new trial, finding that Liberty
Mutual’s counsel committed prejudicial errors.

The panel,

however, agreed with the trial court that IFPA violations must
be proven by clear and convincing evidence.
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We granted Liberty Mutual’s petition for certification,
limiting our review solely to the proper standard of proof.

For

the reasons set forth below, we hold that the standard of proof
under the Insurance Fraud Prevention Act is a preponderance of
the evidence.
I.
Rose Land owns a small cabin at 32 Cohocton Road in
Highland Lakes that she and her husband Frank use as a vacation
home.

At the time that the dispute arose, Liberty Mutual

insured the cabin for property damage.

On the morning of

December 12, 2000, a tree located on the property of Joseph
Rizzo, the Lands’ next-door neighbor at 30 Cohocton Road, fell
onto the roof of the Lands’ cabin.

After Rizzo personally

informed Frank Land of the accident, Land telephoned his nephew,
Steven Budge, a licensed public adjuster in the State of New
Jersey, to assess the damage and secure the structure.

In

addition to informing Land, Rizzo also called his insurance
company, which sent an agent to inspect the damage later that
day.

During the inspection, Rizzo and the insurance

representative observed that the tree “significant[ly]
damage[d]” a portion of the Lands’ roof.
Shortly thereafter, Rizzo’s wife informed him that she saw
Budge and two other men on the top of the cabin “doing some
additional damage.”

“To protect [him]self” against increased
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damage claims, Rizzo then videotaped Budge and his associates
working on the cabin’s roof.

The videotape depicts the three

men taking a portion of the fallen tree, estimated to be about
600 pounds, and slamming it at least ten times against the roof,
creating further damage to the roof and shattering a skylight.
The videotape also shows Frank Land on the ground gesturing to
Budge and his associates and climbing a ladder to provide a
jacket to one of the workers.

At trial, Budge explained his

conduct on the videotape as “perform[ing] emergency service on
the home.”
Budge subsequently assisted the Lands in preparing and
filing an insurance claim on their behalf with Liberty Mutual
for $69,338.

In connection with that claim, the Lands and Budge

agreed that, if there was a recovery, Budge would receive
fifteen percent of the insurance settlement proceeds.

At

Liberty Mutual’s request, the Lands submitted four separate
proofs of loss.

Each proof of loss was submitted on Budge’s

letterhead, bore his signature, and included a provision in
which the insured swore that there was no attempt to deceive
Liberty Mutual.

Rose Land and her husband also appeared for an

examination under oath as part of the claims process.
Anne Hamtil, Liberty Mutual’s insurance adjuster, and
Joseph Balinski, a builder employed by the company, inspected
the cabin ten days after the incident.
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Based on that

inspection, Balinski prepared a damage estimate for the December
2000 loss, concluding that it would cost only $9,291.23 to make
the necessary repairs.

At trial, Balinski testified that he had

previously prepared a damage estimate in connection with a 1999
insurance claim filed by Rose Land that also involved a tree
falling on the cabin.

In comparing the two estimates, Balinski

found that some of the damage documented in the 1999 claim had
not been repaired and was included in the estimate submitted in
support of the December 2000 claim.

Balinski also stated that,

in his opinion, many of the repairs in the 2000 estimate were
unnecessary.
Because of the suspect nature of the Lands’ claim, Liberty
Mutual denied coverage and filed suit against the Lands and
Budge, alleging IFPA violations.

The Lands counterclaimed

against Liberty Mutual seeking to enforce their homeowners’
insurance policy claim and asserting that Liberty Mutual acted
in bad faith in denying that claim.

Budge also counterclaimed,

alleging bad faith on the part of Liberty Mutual.

After a six-

day trial, the jury returned a verdict in favor of Liberty
Mutual, finding that it had proven by clear and convincing
evidence that all three defendants “knowingly misrepresented,
concealed, or failed to disclose any material fact concerning
the property loss.”

The jury further concluded that Budge

“intentionally cause[d] or contribute[d] to the loss.”
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The

trial court awarded Liberty Mutual treble damages, counsel fees,
and investigative costs totaling $82,412.64 and denied Budge’s
motion for reconsideration.
Defendants appealed, asserting that the trial court
committed prejudicial errors during trial.

Liberty Mutual

cross-appealed, claiming that the trial court erred in charging
the jury that an IFPA violation must be proven by clear and
convincing evidence.

In an unpublished opinion, the Appellate

Division reversed and remanded for a new trial for various
reasons, including prejudicial statements made by Liberty
Mutual’s counsel during summation.

The panel also concluded,

without analysis, that it was “satisfied that the proper burden
of proof [under IFPA] is clear and convincing evidence.”

We

granted certification, limited solely to determining the
appropriate standard of proof.

183 N.J. 587 (2005).

We also

allowed the Attorney General and the New Jersey State Bar
Association to participate as amici curiae.
II.
We commence our analysis with a review of the standards of
proof at issue in this appeal.

We then look to IFPA’s plain

language, statutory purpose, and penalties to determine whether
the Legislature addressed the question.
prior case law addressing the issue.
A.
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Finally, we examine

The New Jersey Rules of Evidence set forth three standards
of proof:

a preponderance of the evidence, clear and convincing

evidence, and proof beyond a reasonable doubt.
101(b)(1).

N.J.R.E.

As a general rule, the preponderance of the evidence

standard applies in civil actions.

State v. Seven Thousand

Dollars, 136 N.J. 223, 238 (1994) (“In civil cases, the standard
of proof is a preponderance of evidence.”); see also 2 McCormick
on Evidence § 339 (Strong ed., 5th ed. 1999) (stating that,
except “in certain exceptional controversies,” preponderance of
evidence standard typically applies in civil cases); 9 Wigmore
on Evidence § 2498 (3d ed. 1940) (same).

A preponderance of the

evidence is also “the usual burden of proof for establishing
claims before state agencies in contested administrative
adjudications.”

In re Polk License Revocation, 90 N.J. 550, 560

(1982).
Under the preponderance standard, “a litigant must
establish that a desired inference is more probable than not.
If the evidence is in equipoise, the burden has not been met.”
Biunno, Current N.J. Rules of Evidence, comment 5a on N.J.R.E.
101(b)(1) (2005); see also McCormick on Evidence, supra, § 339
(“The most acceptable meaning to be given to the expression,
proof by a preponderance, seems to be proof which leads the jury
to find that the existence of the contested fact is more
probable than its nonexistence.”).
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Application of the

preponderance standard reflects a societal judgment that both
parties should “share the risk of error in roughly equal
fashion.”

Addington v. Texas, 441 U.S. 418, 423, 99 S. Ct.

1804, 1808, 60 L. Ed. 2d 323, 329 (1979).

The decision to apply

any other standard of proof “expresses a preference for one
side’s interests.”

Herman & MacLean v. Huddleston, 459 U.S.

375, 390, 103 S. Ct. 638, 691, 74 L. Ed. 2d 548, 561 (1983).
The second standard, clear and convincing evidence, is a
higher standard of proof than proof by a preponderance of the
evidence but a lower standard than proof beyond a reasonable
doubt.

Aiello v. Knoll Golf Club, 64 N.J. Super. 156, 162 (App.

Div. 1960).

The clear and convincing standard “should produce

in the mind of the trier of fact a firm belief or conviction as
to the truth of the allegations sought to be established.”

In

re Purrazzella, 134 N.J. 228, 240 (1993) (internal quotation
marks and citation omitted).

Courts have called for clear and

convincing evidence in civil cases when more is at stake than
loss of money.

See, e.g., Santosky v. Kramer, 455 U.S. 745,

747-48, 102 S. Ct. 1388, 1391-92, 71 L. Ed. 2d 599, 603 (1982)
(termination of parental rights); Addington, supra, 441 U.S. at
433, 99 S. Ct. at 1813, 60 L. Ed. 2d at 335 (involuntary civil
commitment to mental hospital); Woodby v. INS, 385 U.S. 276,
277, 87 S. Ct. 483, 484, 17 L. Ed. 2d 362, 364 (1966)
(deportation); Chaunt v. United States, 364 U.S. 350, 353, 81 S.
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Ct. 147, 149, 5 L. Ed. 2d 120, 123 (1960) (denaturalization).
In such cases, “the threatened loss resulting from civil
proceedings is comparable to the consequences of a criminal
proceeding in the sense that it takes away liberty or
permanently deprives individuals of interests that are clearly
fundamental or significant to personal welfare.”

Polk, supra,

90 N.J. at 563.
This Court also applies a heightened standard of proof in
cases in which evidentiary matters are intrinsically complex or
prone to abuse.

See, e.g., Morton v. 4 Orchard Land Trust, 180

N.J. 118, 129-30 (2004) (oral agreements implicating interests
in land); Haynes v. First Nat’l Bank of New Jersey, 87 N.J. 163,
182-83 (1981) (undue influence on testator).

Clear and

convincing evidence is necessary because those cases “involve
circumstances or issues that are so unusual or difficult, that
proof by a lower standard will not serve to generate confidence
in the ultimate factual determination.”
568.

Polk, supra, 90 N.J. at

Finally, the highest standard, proof beyond a reasonable

doubt, is primarily applied in criminal cases.

Biunno, supra,

comment 7 on N.J.R.E. 101(b)(1).
B.
With those considerations in mind, we first examine the
plain language of the statute and its legislative history.
Because both the language of the statute and its legislative
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history are silent concerning the applicable standard of proof,
we attempt to discern the Legislature’s intent.

Burns v.

Belafsky, 166 N.J. 466, 473 (2001) (“When a statute is silent or
ambiguous . . . the Court must interpret the statute in light of
the Legislature’s intent.” (internal quotation marks and
citation omitted)).

To do so, we begin by considering the

Legislature’s purpose in promulgating the Act.

State v.

Tischio, 107 N.J. 504, 511 (1987), appeal dismissed, 484 U.S.
1038, 108 S. Ct. 768, 98 L. Ed. 2d 855 (1988).

We then review

the violations and penalties prescribed by the Act to gain
further insight into the standard of proof the Legislature
intended to apply.

See Merin v. Maglaki, 126 N.J. 430, 435

(1992). (“The Court fulfills its role by construing a statute in
a fashion consistent with the statutory context in which it
appears.”).1

1

The dissent seeks to establish a bright-line rule that this
Court must prescribe an evidentiary standard of proof when a
statute does not set one forth, rather than seek to discern the
Legislature’s intent. Post at ___ (slip op. at 5-6). We do not
disagree that it is the province of this Court to determine the
evidentiary standard in this matter. In so doing, however,
courts often look to legislative intent. See, e.g., Grogan v.
Garner, 498 U.S. 279, 286, 111 S. Ct. 624, 659, 112 L. Ed. 2d
755, 764 (1991) (beginning inquiry into appropriate standard of
proof under 11 U.S.C. § 523 by examining legislative intent);
Carlson & Erickson Builders v. Lampert Yards, 529 N.W.2d 905, 908
(Wis. 1995) (“The statute is silent about the burden of proof in
antitrust cases. . . . We must therefore look to other indicia
of legislative intent.”); People ex rel. Allstate Ins. Co. v.
Muhyeldin, 5 Cal. Rptr. 3d 492, 496 (Cal. Ct. App. 2003)
(discussing legislative intent concerning appropriate standard
10

The Legislature’s stated purpose in enacting IFPA was
to confront aggressively the problem of
insurance fraud in New Jersey by facilitating
the detection of insurance fraud, eliminating
the occurrence of such fraud through the
development of fraud prevention programs,
requiring the restitution of fraudulently
obtained insurance benefits, and reducing the
amount of premium dollars used to pay
fraudulent claims.
[N.J.S.A. 17:33A-2.]
As Justice Garibaldi acknowledged in 1992, “[i]nsurance fraud is
a problem of massive proportions that currently results in
substantial and unnecessary costs to the general public in the
form of increased rates.”

Merin, supra, 126 N.J. at 436.

As

such, “the Act is a comprehensive statute designed to help
remedy high insurance premiums which the Legislature deemed to
be a significant problem.”

State v. Sailor, 355 N.J. Super.

315, 319 (App. Div. 2001).

of proof under California Insurance Frauds Prevention Act, Cal.
Ins. Code § 1871.7); Gennari v. Weichert Co. Realtors, 288 N.J.
Super. 504, 541 (App. Div. 1996), aff’d, 148 N.J. 582 (1997)
(discussing legislative intent concerning appropriate standard
of proof under New Jersey Consumer Fraud Act, N.J.S.A. 56:8-1 to
-20).
Our analysis is not limited to an either/or approach. We
do not interpret the Legislature’s intent in a vacuum without
exercising judgment and applying interpretive rules. Nor do we
impose our view on the matter without regard to the drafter’s
design. In that process, we undertake reasonable efforts to
determine what the Legislature intended. That is what we have
done in this appeal. Accordingly, even though a statute may not
speak directly to the issue, canons of construction, common
sense, and public policy enable us to determine probable
legislative intent.
11

To that end, IFPA interdicts a broad range of fraudulent
conduct.

For example, a “person or practitioner” violates the

Act if he or she
[p]resents or causes to be presented any
written or oral statement as part of, or in
support of or opposition to, a claim for
payment or other benefit pursuant to an
insurance policy . . . knowing that the
statement contains any false or misleading
information concerning any fact or thing
material to the claim.
[N.J.S.A. 17:33A-4(a)(1).]
Other violations of the Act include but are not limited to
concealing or knowingly failing to disclose information
concerning a person’s initial or continued right or entitlement
to a benefit, N.J.S.A. 17:33A-4(a)(3); presenting any knowingly
false or misleading statement in an insurance application,
N.J.S.A. 17:33A-4(a)(4)(b); or knowingly assisting, conspiring
with, or urging any person or practitioner to violate any of the
Act’s provisions, N.J.S.A. 17:33A-4(a)(5)(b).
To deter and punish such violations, the Legislature created
a number of enforcement mechanisms and penalties.

First,

N.J.S.A. 17:33A-5a(1) authorizes the Commissioner of the
Department of Banking and Insurance to bring a civil action
seeking monetary penalties.

Those penalties range from “not more

than $5,000 for the first violation, $10,000 for the second
violation, and $15,000 for each subsequent violation,” plus court
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costs and reasonable attorneys’ fees.

N.J.S.A. 17:33A-5b.

Alternatively, IFPA authorizes the Commissioner to levy identical
civil administrative penalties.

N.J.S.A. 17:33A-5c.

A party

assessed with administrative penalties is entitled to seek a
hearing.

N.J.S.A. 17:33A-5c.

After a hearing and upon a finding

that a violation occurred, the Commissioner may impose the
statutory penalties as well as attorneys’ fees and the costs of
prosecution.

N.J.S.A. 17:33A-5c.

The Commissioner also may

order the payment of restitution to any insurance company or
person who has suffered a loss as a result of an IFPA violation.
N.J.S.A. 17:33A-5c.
The Act further allows any insurance company that has been
damaged as a result of a statutory violation to bring a civil
action to recover compensatory damages, including reasonable
investigation costs and attorneys’ fees.

N.J.S.A. 17:33A-7a.

A

successful insurance company shall recover treble damages if the
court determines that the defendant engaged in a pattern of
violations under the Act.

N.J.S.A. 17:33A-7b.

In addition, the

Act permits the Commissioner to join in such an action to recover
civil penalties.

N.J.S.A. 17:33A-7d.

“If the commissioner

prevails, the court may also award court costs and reasonable
attorney[s’] fees actually incurred by the commissioner.”
N.J.S.A. 17:33A-7d.

Finally, any person who is found to have

committed insurance fraud must pay a $1,000 surcharge.
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N.J.S.A.

17:33A-5.1.

And, in the context of automobile insurance fraud --

a context not present here, see note 4, infra, ___ N.J. ___ (slip
op. at 24), -- a violator of IFPA is subject to a mandatory oneyear loss of driving privileges.

N.J.S.A. 39:6A-15.

In reviewing IFPA’s statutory sanctions, this Court has held
that “the civil penalties authorized by the Act are remedial in
nature,” Merin, supra, 126 N.J. at 432-33, and serve to
“compensate the State for the costs incurred as a result of
investigating and prosecuting insurance fraud,” id. at 445.
Consequently, we must construe the Act’s provisions liberally to
accomplish the Legislature’s broad remedial goals.

See, e.g.,

Young v. Schering Corp., 141 N.J. 16, 25 (1995) (“Where the
Legislature’s intent is remedial, a court should construe a
statute liberally.”).
C.
The only reported decision addressing the standard of proof
that a litigant must satisfy to establish a violation of IFPA is
Harleysville Insurance Co. v. Diamond, 359 N.J. Super. 34 (Law
Div. 2002).

In that case, the Law Division held that a party

seeking relief under the Act must “satisfy the burden of proof by
clear and convincing evidence.”

Id. at 40.

The court relied

almost exclusively on the fact that the clear and convincing
standard applies in common law fraud actions.

Id. at 38-39.

Defendants and amicus curiae, the New Jersey State Bar
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Association, assert that this Court should follow the reasoning
espoused in Harleysville, claiming that “no material distinctions
are noted between IFPA and [common law] fraud.”

In contrast,

Liberty Mutual maintains that Harleysville was wrongly decided
because common law fraud is distinguishable from statutory
fraud.2
We agree with Liberty Mutual that the standard of proof for
common law fraud does not necessarily apply under IFPA.

As

noted by the United States Supreme Court in Huddleston, supra,
comparing statutory fraud to common law fraud “can be
misleading.”
at 559.

459 U.S. at 388, 103 S. Ct. at 690, 74 L. Ed. 2d

In this matter, the Legislature in enacting IFPA did

not codify common law fraud but rather supplemented that action
because, standing alone, it had proven to be insufficient in
combating and deterring insurance fraud.

See N.J.S.A. 17:33A-2

(enacting IFPA “to confront aggressively the problem of
insurance fraud in New Jersey”).

In furtherance of that

purpose, the Act requires plaintiffs alleging IFPA violations to
prove fewer elements than required for common law fraud.
Indeed, proof of common law fraud requires the satisfaction of
five elements:

a material misrepresentation by the defendant of

2

The author of Harleysville has since expressed a different view
in two subsequent unpublished opinions, and has concluded, as we
do here, that the proper standard of proof under IFPA is a
preponderance of the evidence, not clear and convincing
evidence.
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a presently existing fact or past fact; knowledge or belief by
the defendant of its falsity; an intent that the plaintiff rely
on the statement; reasonable reliance by the plaintiff; and
resulting damages to the plaintiff.

Gennari, supra, 148 N.J. at

610.
In contrast, the statutory language of IFPA does not
require proof of reliance on a false statement or resultant
damages.

See Merin, supra, 126 N.J. at 445 (“Nor do we find

decisive the fact that [the defendant] was not successful in
securing insurance proceeds.

The penalties permitted by the Act

are not designed to remedy direct monetary damage to the
insurer.”); Sailor, supra, 355 N.J. Super. at 324

(stating that

under IFPA “the State is not seeking damages, as in a common law
fraud action, but rather is seeking a statutory penalty designed
to reduce the incidence of insurance fraud”).

Because of those

distinctions, we find that the standard of proof applied in a
common law fraud case is not dispositive of the standard of
proof applicable under IFPA.
III.
Although reference to IFPA’s statutory language and prior
case law does not resolve the issue, a review of analogous fraud
statutes, rules of statutory construction, and related
considerations persuade us that the proper standard of proof is
a preponderance of the evidence.
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A.
For assistance in interpreting the statute in question, we
review the standard of proof applied under similar statutes.

By

referring to similar legislation, “the court not only is able to
give effect to the probable intent of the legislature, but also
to establish a more uniform and harmonious system of law.”
Norman J. Singer, 2B Sutherland Statutory Construction § 53:03,
at 328-29 (6th ed. 2000).
The closest statutory analogue to IFPA in New Jersey is the
Consumer Fraud Act (CFA), N.J.S.A. 56:8-1 to -20, which also is
remedial legislation that warrants liberal construction.
Lettenmaier v. Lube Connection, Inc., 162 N.J. 134, 139 (1999).
Like IFPA, the CFA provides that “[i]n any action . . . the
court shall, in addition to any other appropriate legal or
equitable relief, award threefold the damages sustained by any
person in interest.”

N.J.S.A. 56:8-19.

The statute further

provides for the award of “reasonable attorneys’ fees, filing
fees and reasonable costs of suit.”

N.J.S.A. 56:8-19.

As we

have explained, those provisions serve “to compensate the victim
for his or her actual loss; to punish the wrongdoer through the
award of treble damages; and by way of the counsel fee
provision, to attract competent counsel to counteract the
community scourge of fraud.”

Lettenmaier, supra, 162 N.J. at

139 (internal citation omitted).
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In discussing the requisite

standard of proof under the CFA, the Appellate Division has
stated:

“We find no indication that the Legislature intended to

impose any greater burden of proof [under the CFA] than that
usually required in a civil action.”

Gennari, supra, 288 N.J.

Super. at 541; see also Hyland v. Aquarian Age 2,000, Inc., 148
N.J. Super. 186, 191 (Ch. Div. 1977) (“[S]ince [the CFA] is a
civil action, preponderance of the evidence, the usual civil
standard of proof, should be the applicable standard.”).
The federal statutory counterpart to IFPA, the False Claims
Act (FCA), 31 U.S.C. § 3729(a)(2), similarly requires proof by a
preponderance of the evidence.

31 U.S.C. § 3731(c).

As with

IFPA, the FCA provides for civil penalties, and in some cases
treble damages, against “any person who knowingly makes, uses,
or causes to be made or used, a false record or statement to get
a false or fraudulent claim paid or approved by the Government.”
31 U.S.C. § 3729(a)(2).

Although the federal courts initially

held that the standard in such actions was that of clear and
convincing evidence, see, e.g., United States v. Ekelman &
Associates Inc., 532 F.2d 545, 548 (6th Cir. 1976), Congress
overruled that line of cases in 1986 by amending the FCA to
require only the preponderance standard, 31 U.S.C. § 3731(c).
The preponderance standard also applies in civil and
administrative proceedings to enforce the anti-fraud provisions
of the federal securities laws.

Huddleston, supra, 459 U.S. at
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388-90, 103 S. Ct. at 691, 74 L. Ed. 2d at 560 (§ 10(b) of
Securities Act of 1934); Steadman v. SEC, 450 U.S. 91, 102, 101
S. Ct. 999, 1008, 67 L. Ed. 2d 69, 79, reh. denied, 451 U.S.
933, 101 S. Ct. 2008, 68 L. Ed. 2d 318 (1981) (§ 9(b) of
Investment Company Act of 1940); SEC v. C.M. Joiner Leasing
Corp., 320 U.S. 344, 355, 64 S. Ct. 120, 125, 88 L. Ed. 88, 95
(1934) (§ 17(a) of Securities Act of 1933).
B.
Additional considerations reinforce our conclusion that
application of the preponderance standard is both sensible and
fair.

Although not fraud statutes, we find it persuasive that

the preponderance standard is applied to violations of other
statutes in New Jersey that provide for substantial monetary
penalties.

We routinely require a preponderance of the evidence

in civil proceedings in which the Attorney General seeks to
enforce the New Jersey Law Against Discrimination, N.J.S.A.
10:5-1 to -42, which prescribes penalties ranging from $10,000
to $50,000 for violations of the Act.

See Shepherd v. Hunterdon

Developmental Ctr., 174 N.J. 1, 24 (2002).

Our courts also use

the preponderance standard in civil proceedings brought by the
State to recover a statutory penalty.

See, e.g., Department of

Health v. Concrete Specialties, Inc., 112 N.J. Super. 407, 411
(App. Div. 1970).

19

Moreover, a requirement that IFPA violations must be proven
by clear and convincing evidence may lead to inconsistent
results.

Under our common law, courts have long held that when

an insurance company is defending against payment of an
insurance claim that it deems to be fraudulent, the company need
only prove the affirmative defenses of arson and that of fraud
and false swearing by a preponderance of the evidence.

Italian

Fisherman v. Commercial Union Assurance Co., 215 N.J. Super.
278, 282 (App. Div.), certif. denied, 107 N.J. 152 (1987).

As

the Attorney General argues, it is doubtful that the Legislature
envisioned that an affirmative defense of fraud would be
governed by a preponderance of the evidence but that a
counterclaim based on the same fraudulent conduct would require
a heightened standard of proof.

See State v. Lewis, 185 N.J.

365, 369 (2005) (“[A] court should strive to avoid statutory
interpretations that lead to absurd or unreasonable results.”)
(internal quotation marks and citation omitted).
Finally, we note that the Legislature is well aware of its
ability to impose a higher standard of proof when it so desires.
See, e.g., N.J.S.A. 2A:15-5.12 (requiring plaintiffs to prove
punitive damages by clear and convincing evidence).

As this

Court stated in discussing the standard of proof applied in
agency adjudications under the Administrative Procedure Act,
N.J.S.A. 52:14B-1 to -24:
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Given the long history of the preponderance
standard, together with the total lack of any
indication in the language of the statute or
in its legislative history of an intent to
alter that standard, it is reasonable to
infer that the Legislature was content to
continue the “traditional preponderance-ofthe-evidence standard” . . . .
[Polk, supra, 90 N.J. at 561 n.1 (quoting
Steadman, supra, 450 U.S. at 102, 101 S. Ct.
at 1008, 67 L. Ed. 2d at 79).]
See also Grogan, supra, 498 U.S. at 286, 111 S. Ct. at 659, 112
L. Ed. 2d at 764 (noting that congressional silence on standard
of proof issue is “inconsistent with the view that Congress
intended to require a special, heightened standard of proof”);
State by Humphrey v. Alpine Air Prods., Inc., 500 N.W.2d 788,
790 (Minn. 1993) (“When the legislature says nothing about the
standard of proof to be used, this is regarded as a signal that
the legislature intended the preponderance of the evidence
standard.”); Allstate Ins. Co., supra, 5 Cal. Rptr. 3d at 496
(“Clearly, if the Legislature had wished to impose [a] higher
evidentiary standard on an action to recover damages under [the
California Insurance Frauds Prevention Act], it would have so
stated.”).

We therefore decline to interpret the Legislature’s

silence as an indication that it intended to depart from the
customary standard of proof in civil cases.

Rather, the more

reasonable conclusion is that absence of an evidentiary standard
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indicates that a preponderance of the evidence -- the
traditional, default standard -- applies.
C.
Despite substantial authority to the contrary, the dissent
argues that the combination of treble damages and attorneys’
fees warrants application of clear and convincing evidence.
Although we do not minimize the effect that such monetary
sanctions can have on a defendant, civil proceedings ordinarily
do involve the risk of monetary damages.

Indeed, the damages

sought in certain civil actions may exceed the penalties
prescribed by IFPA.

As such, we are not persuaded that the

presence of a treble damages or counsel fees provision mandates
proof by clear and convincing evidence.

As explained above, a

preponderance of the evidence is applied to proceedings under
the CFA, which, like IFPA, provides for the recovery of both
types of sanctions.

See Gennari, supra, 288 N.J. Super. at 541.

The federal FCA also allows for treble damages and yet applies a
preponderance standard.

31 U.S.C. § 3731(c).3

Moreover, research reveals that the United States Supreme
Court has rejected application of the clear and convincing
3

The dissent submits that “[n]ot until today has this Court
suggested that the burden of proof in cases prosecuted under the
Consumer Fraud Act is by a preponderance of evidence.” Post at
___ (slip op. at 10 n.2). However, in the years since the
Appellate Division’s ruling in Gennari, supra, 288 N.J. Super.
at 541, this Court has never questioned application of the
preponderance standard to CFA violations.
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standard to civil anti-trust actions for treble damages.

Ramsey

v. United Mine Workers, 401 U.S. 302, 311, 91 S. Ct. 658, 664,
28 L. Ed. 2d 64, 71 (1971).

Courts also have held that proof by

a preponderance of the evidence is sufficient for an award of
treble damages under both federal and state Racketeer Influenced
and Corrupt Organizations (RICO) statutes.

See, e.g.,

Fleischhauer v. Feltner, 879 F.2d 1290, 1296 (6th Cir. 1989);
Liquid Air Corp. v. Rogers, 834 F.2d 1297, 1303 (7th Cir. 1987);
Williams Gen. Corp. v. Stone, 614 S.E.2d 758, 761 (Ga. 2005).
In addition, courts in other jurisdictions have rejected
application of clear and convincing evidence to statutory
provisions with treble damages.

See, e.g., Farmers Group, Inc.

v. Williams, 805 P.2d 419, 427 (Colo. 1991) (applying
preponderance of evidence standard to treble damages provision
under Colorado No Fault Act, Colo. Rev. Stat. § 10-4-708(1));
Carlson & Erickson Builders, supra, 529 N.W.2d at 912 (applying
preponderance of evidence standard to treble damages provision
under Wisconsin anti-trust laws); Rorrer v. P.J. Club, Inc., 556
S.E.2d 726, 731 (S.C. Ct. App. 2001) (applying preponderance of
evidence standard to treble damages provision under S.C. Code
Ann. § 32-1-20).

Although the dissent labels the penalties

imposable under IFPA as “severe,” post at ___ (slip op. at 7),
it fails to recognize that the application of the clear and
convincing evidence standard typically is reserved for the
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protection of “particularly important individual interests” that
are “more substantial than mere loss of money.”

Addington,

supra, 441 U.S. at 424, 99 S. Ct. at 1808, 60 L. Ed. 2d at 330.4
IV.
We reverse the Appellate Division on the evidentiary issue
in this appeal and hold that the standard of proof under the New
Jersey Insurance Fraud Prevention Act is a preponderance of the
evidence.

To the extent that the Law Division reached a

contrary holding in Harleysville, we overrule that decision.
The matter is reversed in part and remanded to the trial court
for further proceedings consistent with this opinion.

CHIEF JUSTICE PORTIZ and JUSTICES LaVECCHIA and RIVERA-SOTO
join in JUSTICE ZAZZALI’s opinion. JUSTICE WALLACE concurs in
the result. JUSTICE ALBIN filed a separate, dissenting opinion,
in which JUSTICE LONG joins.

4

We recognize that, in the context of automobile insurance
fraud, the loss of driving privileges under N.J.S.A. 39:6A-15
might implicate such interests. As a result, in a case involving
automobile insurance fraud, there may be a question concerning
the standard of proof. That question, however, is not before the
Court. None of the defendants in this appeal face a suspension
of driving privileges, nor have they briefed that issue.
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JUSTICE ALBIN, dissenting.
The majority has determined that the lowest burden of proof
–- the preponderance of evidence standard -- should apply in
cases prosecuted by insurance companies under the Insurance
Fraud Prevention Act (IFPA), N.J.S.A. 17:33A-1 to -30, despite
the lack of any language in the IFPA that suggests such a
standard.

The majority divines that standard by unnecessarily

and vainly searching for a legislative intent when, apparently,
the Legislature did not give a second thought to the subject.
“Because both the language of the statute and its legislative
history are silent concerning the applicable standard of proof”

in cases prosecuted under the IFPA, ante at

(slip op. at

10), this Court has not only the constitutional and equitable
power, but the duty to set the standard.

A defendant who is

found liable under the IFPA is subject to compensatory damages,
treble damages, mandatory assessment of investigation expenses,
attorneys’ fees and costs, and, if the case involves automobile
insurance fraud, a mandatory one-year driver’s license
suspension.

Those penalties in their totality are more than the

equivalent of punitive damages, which by statute must be proved
by clear and convincing evidence.

The significant consequences

that flow from a judicial determination of IFPA liability should
warrant a heightened degree of accuracy.
evidence standard sets the bar too low.

The preponderance of
There is no sound

reason why insurance companies should not bear the burden of
proving an IFPA violation by clear and convincing evidence.

I

therefore respectfully dissent.

I.
When the Legislature has enacted a law that requires
factfinding but has not expressed a preference for a particular
burden of proof, our courts have not hesitated to establish the
required burden by looking to other statutes and decisional law,
rather than engaging in the enigmatic search for legislative
intent.

Watkins v. Nelson, 163 N.J. 235, 244 (2000) (“Because

2

the [child-custody] statute does not provide a standard [of
proof], we must look to our statutory and decisional law
concerning custody to decipher the appropriate standard to be
applied in this case.”).

See, e.g., N.J. Div. of Youth & Family

Servs. v. V.K., 236 N.J. Super. 243, 261-62 (App. Div. 1989)
(applying clear and convincing standard to parental-rights
termination under N.J.S.A. 30:4C-20), certif. denied, 121 N.J.
614 (1990); State v. Cestone, 38 N.J. Super. 139, 142-43, 147-48
(App. Div. 1955) (applying “beyond a reasonable doubt” standard
to violation of motor vehicle statute prohibiting crossing
center line, currently codified at N.J.S.A. 39:4-86); State v.
Kinsley, 103 N.J. Super. 190, 191-92 (Law Div. 1968) (holding
that preponderance of evidence was proper standard under
environmental protection statute, N.J.S.A. 23:5-28), aff’d, 105
N.J. Super. 347 (App. Div. 1969) (per curiam).
Courts in other jurisdictions also determine the
appropriate burden of proof to apply to a statutory scheme when
the legislature has not spoken on the subject.

See, e.g.,

County Attorney v. Kaplan, 605 P.2d 912, 913 (Ariz. Ct. App.
1980) (applying clear and convincing standard to provision in
mental health statute defining “gravely disabled”); Swanson v.
State, 358 P.2d 387, 391 (Idaho 1960) (applying “clear and
satisfactory” standard under adverse possession statute); In re
Welfare of Rosenbloom, 266 N.W.2d 888, 889-90 (Minn. 1978) (per

3

curiam) (imposing clear and convincing standard to termination
of parental rights in face of statutory silence on burden of
proof).
The judicial power to fashion and allocate evidentiary
burdens of proof is a familiar one and is derived from this
Court’s constitutional rule-making authority over the practice
and procedure of our courts.5

See N.J. Const. art. VI, § 2, ¶ 3.

It is a power that is routinely exercised.

See, e.g., Haynes v.

First Nat’l State Bank of N.J., 87 N.J. 163, 182 (1981)
(requiring clear and convincing evidence to rebut presumption of
undue influence in respect of will); State v. Hurd, 86 N.J. 525,
546 (1981) (setting standard of clear and convincing evidence
for admission of hypnotically refreshed testimony); State ex
rel. B.F., 230 N.J. Super. 153, 158-59 (App. Div. 1989) (setting
standards of proof for admissibility of closed-circuittelevision testimony in certain criminal prosecutions under
N.J.S.A. 2A:84A-32.4).
That is not to say that the Legislature cannot create a
civil cause of action and assign a burden of proof to the
prosecution of the matter.

Many civil statutes specifically

provide for the standard of proof that must be met by the
plaintiff.

See, e.g., N.J.S.A. 2A:15-5.12(a) (requiring clear

5

The imposition of a heightened standard of proof in certain civil cases also
derives from courts’ equitable powers. See McCormick on Evidence § 340 &
n.15 (Strong ed., 5th ed. 1999).

4

and convincing evidence for award of punitive damages); N.J.S.A.
2A:81-2 (requiring clear and convincing evidence under dead
man’s statute); N.J.S.A. 3B:3-15(b) (requiring clear and
convincing evidence to revive revoked will); N.J.S.A. 25:1-13(b)
(requiring clear and convincing evidence under statute of
frauds); N.J.S.A. 37:2-38 (requiring clear and convincing
evidence before setting aside premarital agreement).

We only

interfere with a legislative determination concerning the burden
of proof if the burden established by the Legislature does not
satisfy principles of due process.

See, e.g., State v.

Cummings, 184 N.J. 84, 95-96 (2005) (holding that violation
under civil breathalyzer refusal statute was quasi-criminal in
nature and therefore due process required proof beyond
reasonable doubt, not merely preponderance of evidence as
provided by statute).
Thus, ordinarily we would defer to an expression of
legislative authority in the spirit of comity and out of respect
for a coequal branch of government.

See In re Civil Commitment

of G.G.N., 372 N.J. Super. 42, 46 (App. Div. 2004) (finding “no
basis to alter the burden of proof from that which is set out in
the statute and which was approved by our Supreme Court”).

But

when the Legislature has not spoken to the subject, as in this
case, we can as readily conclude that it expected the courts,
which have the experience and expertise, to set the appropriate

5

burden of proof.

In the absence of a legislative directive

enunciating the burden of persuasion to be applied to a
statutorily created cause of action, I see no need for this
Court to ascribe to the Legislature an imaginary intention.
Nothing in the text or history of the IFPA intimates that the
Legislature gave any thought to the burden of proof that should
apply to the prosecution of matters arising under the Act.
Accordingly, this Court should exercise its constitutional and
equitable powers and determine the burden of proof that applies
to IFPA cases.

II.
In determining the appropriate burden of proof, the Court
must look at the consequences that follow from a finding of
liability.

Our system of justice is imperfect and erroneous

judgments are inevitable.

The burden of proof that we set for a

plaintiff to meet in proving a cause of action is an expression
of the degree of error that we are willing to tolerate in our
system of justice.

See Addington v. Texas, 441 U.S. 418, 423,

99 S. Ct. 1804, 1808, 60 L. Ed. 2d 323, 329 (1979) (observing
that burdens of proof serve to “‘instruct the factfinder
concerning the degree of confidence our society thinks he should
have in the correctness of factual conclusions for a particular
type of adjudication’” (quoting In re Winship, 397 U.S. 358,
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370, 90 S. Ct. 1068, 1076, 25 L. Ed. 2d 368, 379 (1970) (Harlan,
J., concurring))); State v. Oliver, 162 N.J. 580, 590 (2000)
(stating same).

In criminal cases, where the stakes are the

greatest, our judicial system demands a high degree of
confidence in a correct outcome, and therefore the burden on the
State is to prove guilt beyond a reasonable doubt.

See

Addington, supra, 441 U.S. at 423-24, 99 S. Ct. at 1808, 60 L.
Ed. 2d at 329; Winship, supra, 397 U.S. at 369-72, 90 S. Ct. at
1075-77, 25 L. Ed. 2d at 378-81 (Harlan, J., concurring).
The stakes in an IFPA case are far greater than in a
typical civil case in which compensatory damages are the only
form of relief.

Those determined to have violated the IFPA face

severe consequences.

An “insurance company damaged as the

result of a violation of” the IFPA may “recover compensatory
damages, which shall include reasonable investigation expenses,
costs of suit and attorneys fees.”

N.J.S.A. 17:33A-7(a).

In

addition, a successful insurance company “shall recover treble
damages if the court determines that the defendant has engaged
in a pattern of violating [the] act.”

N.J.S.A. 17:33A-7(b).

Moreover, if a violation of the act involves automobile
insurance fraud, then the violator is subject to a mandatory
one-year driver’s license suspension.

N.J.S.A. 39:6A-15.

Treble damages are intended to punish, and only partly to
compensate, and therefore have all the hallmarks of punitive
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damages.

See ante at ___ (slip op. at 18) (stating that

Consumer Fraud Act’s treble damages provision “serve[s] to . . .
punish the wrongdoer” (internal quotation marks omitted)); Furst
v. Einstein Moomjy, Inc., 182 N.J. 1, 12 (2004) (“Among the
equitable and legal remedies available against violators of the
[Consumer Fraud] Act are treble damages, reasonable attorneys
fees, and costs of suit.

The purpose of those remedies is not

only to make whole the victim’s loss, but also to punish the
wrongdoer and to deter others from engaging in similar
fraudulent practices.” (citation omitted)); In re Cohen, 114
N.J. 51, 65 (1989) (alluding to “punitive nature of an award for
treble damages”); see also D.C. Code § 22-3225.05(b) (providing
for mandatory award of treble damages upon clear and convincing
showing of “established pattern or practice” of violation of
insurance fraud act); Fla. Stat. § 772.104 (requiring clear and
convincing evidence before award for treble damages in civil
action under deceptive practices statute); Buddy Lee
Attractions, Inc. v. William Morris Agency, Inc., 13 S.W.3d 343,
359-60 (Tenn. Ct. App. 1999) (holding that under trebling
statute, treble damages are “automatic” on showing by clear and
convincing evidence).
If we are to make statutory comparisons, the closest
analogue to the IFPA is the Punitive Damages Act, N.J.S.A.
2A:15-5.9 to -5.17.

Under the Punitive Damages Act, the
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plaintiff must prove by clear and convincing evidence that the
defendant acted with actual malice or in willful and wanton
disregard of the harm that might be caused to others.
2A:15-5.12(a).

N.J.S.A.

In most cases that fall under that statute,

punitive damages are capped at “five times the liability of
[the] defendant for compensatory damages or $350,000, whichever
is greater.”

N.J.S.A. 2A:15-5.14(b)-(c).

The Punitive Damages Act defines compensatory damages as
“damages intended to make good the loss of an injured party, and
no more,” and punitive damages as damages intended “to penalize
and to provide additional deterrence against a defendant to
discourage similar conduct in the future.”

N.J.S.A. 2A:15-5.10.

By that definition, only one part of a treble damages award
covers compensatory damages whereas the other two parts comprise
punitive damages.

Under the majority’s ruling, an insurance

company that suffers a $1,000,000 loss will be awarded trebled
damages of $3,000,000 -- $1,000,000 of which is compensatory and
$2,000,000 of which is punitive.

In such circumstances, the

majority opinion allows an insurance company a $2,000,000
punitive damages award by merely satisfying the preponderance of
the evidence standard.

On the other hand, in a non-IFPA case, a

plaintiff must satisfy the clear and convincing evidence
standard for the same $2,000,000 punitive damages award under
the Punitive Damages Act.

Significantly, absent from the treble
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damages scheme of the IFPA is any mechanism to safeguard a
defendant from an excessive award of punitive damages.

For

example, in determining an award of punitive damages under the
Punitive Damages Act, the factfinder must consider “[t]he
profitability of the misconduct to the defendant” and “[t]he
financial condition of the defendant.”
5.12(c)(2), (4).

N.J.S.A. 2A:15-

There is no similar provision in the IFPA that

allows the factfinder to award trebled damages only
proportionate to a defendant’s financial means.6
For those reasons, it is difficult to imagine that the
Legislature would intend a clear and convincing standard for
punitive damages, but only a preponderance of the evidence
standard for trebled damages, particularly when those damages
are on top of requiring the defendant to pay an insurance
company’s investigation expenses, costs of suit and attorneys’
fees, and an automatic one-year suspension of the defendant’s
driver’s license in an automobile insurance fraud case.
In that latter regard, it is important to note that in the
prosecution of a Title 39 motor vehicle violation, including
those involving potential license suspensions, the State must
prove guilt beyond a reasonable doubt.
6

Cummings, supra, 184

The Consumer Fraud Act, like the IFPA, subjects violators to court costs,
attorneys’ fees, and treble damages. N.J.S.A. 56:8-19. Not until today has
this Court suggested that the burden of proof in cases prosecuted under the
Consumer Fraud Act is by a preponderance of evidence. See ante at ___ (slip
op. at 18) (citing Superior Court decisions defining burden of proof under
Consumer Fraud Act as preponderance of evidence).
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N.J. at 92-93, 98; State v. Dively, 92 N.J. 573, 576, 577, 585
(1983); see also Rodriguez v. Rosenblatt, 58 N.J. 281, 295
(1971) (describing “substantial loss of driving privileges” as
“serious consequence”).

Although the present case does not

involve automobile insurance fraud, clearly a heightened
standard of proof is required when license suspension is added
to the list of penalties that attach to an IFPA violation.
Viewed in their totality, the sanctions available under the
IFPA -- treble damages, N.J.S.A. 17:33A-7(b); mandatory
assessment of investigation costs, court costs, and attorneys’
fees, N.J.S.A. 17:33A-7(a); and mandatory driver’s license
revocation for automobile insurance fraud, N.J.S.A. 39:6A-15 -are sufficiently punitive, and involve consequences of
sufficient magnitude, to require a burden of proof higher than
the typical preponderance standard in civil cases.

There is no

good reason why insurance companies should not be held to the
clear and convincing evidence standard of the Punitive Damages
Act, N.J.S.A. 2A:15-5.12(a).

III.
Because I would require insurance companies in IFPA cases
to prove liability by the standard of clear and convincing
evidence, I respectfully dissent.
Justice Long joins in this opinion.
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SYLLABUS
(This syllabus is not part of the opinion of the Court. It has been prepared by the Office of the Clerk for the
convenience of the reader. It has been neither reviewed nor approved by the Supreme Court. Please note that, in the
interest of brevity, portions of any opinion may not have been summarized.)
Allstate Insurance Company v. Northfield Medical Center, P.C. (A-27-15) (076069)
Argued January 4, 2017 -- Decided May 4, 2017
LaVecchia, J., writing for a unanimous Court.
In this appeal, the Court reviews the Appellate Division’s determination that the trial court erred in finding
a knowing violation of the Insurance Fraud Prevention Act (IFPA), N.J.S.A. 17:33A-1 to -30. After a bench trial,
Robert P. Borsody, Esq., a New York attorney, and Daniel H. Dahan, a California chiropractor, were found to have
violated the IFPA to the extent they promoted and assisted in the creation of a practice structure designed to
circumvent regulatory requirements with respect to the control, ownership, and direction of a medical practice.
N.J.A.C. 13:35-6.16(f), codified in 1992, explicitly provides that a medical doctor with a plenary scope of
practice may not be employed by a licensee with a more limited scope of practice, such as a chiropractor. In 1995,
the Executive Director of the State Board of Medical Examiners (Board), issued a letter-opinion in response to a
hypothetical scenario in which a professional association was divided between a chiropractor holding a seventypercent interest and a doctor holding a thirty-percent interest. The director wrote that “[The Board] would find it
inappropriate for a physician with a plenary scope of practice (M.D./D.O.) to be in a position where the practitioner
with a limited scope of practice (here, a [chiropractor]) can compel—by the simple fact of majority voting rights—
the medical doctor to accept contracts for the provision of all manner of services.”
In the 1990s, Dahan began organizing a series of lectures throughout the country through his company,
“Practice Perfect.” Practice Perfect lectures were marketed toward chiropractors and focused on the creation of
multi-disciplinary practices in which chiropractors work with physicians and other medical professionals. Borsody
made presentations at Practice Perfect lectures on the legal issues arising from such multi-disciplinary practices.
In late 1996, New Jersey-licensed chiropractor John Scott Neuner attended a two-day Practice Perfect
seminar at which both Dahan and Borsody presented. The practice model, developed by Borsody and pitched at
Dahan’s programs, included a number of safeguards to prevent the nominal doctor-owner of the medical corporation
from seizing control of the practice from the real investor—the chiropractor. Prior to the seminar attended by
Neuner, Borsody wrote at least one trade article that correctly stated that New Jersey requires a majority of the
ownership interest in a medical corporation to be owned by medical doctors.
In March 1997, after attending the Practice Perfect seminar described above, Neuner signed a contract with
Dahan to become a client of Practice Perfect. Neuner hired Dr. Robban A. Sica, M.D., as the initial doctor-owner of
Northfield. Neuner also hired several doctors to work at Northfield who held no ownership interest in the practice.
In late 1998, Allstate, which had been receiving insurance claims for treatment provided at Northfield,
began investigating the legality of Northfield’s practice structure. Neuner retained Borsody to represent him and, in
January 1999, Borsody wrote that because the doctors hired to work at Northfield did not own stock in the medical
practice, Neuner’s employment of those doctors likely violated existing guidance from the Board. As a result of its
investigation, Allstate refused payment on approximately $330,000 in claims of patients treated by Northfield.
Allstate filed the instant action on October 19, 1999, against Neuner, Northfield, Dahan, Borsody, and a
number of additional defendants. Neuner settled with Allstate early in the proceedings, in part in exchange for his
agreement to testify against his co-defendants. For present purposes, the salient charges of the complaint allege that
Borsody and Dahan (collectively, defendants) violated the IFPA by knowingly assisting Neuner in the creation and
operation of a multi-disciplinary practice whose insurance claims were fraudulent under the IFPA. Allstate’s theory
of the case relies on the practice’s failure to comply with governing standards on the corporate practice of medicine,
a necessary precondition to a valid insurance claim.
The trial court found that Borsody and Dahan violated the IFPA when they “knowingly assisted, conspired
with and urged Neuner to operate in a fashion that violated the law.” In an unpublished opinion, the Appellate

Division reversed, concluding that the evidence did not support a finding that defendants knowingly violated the
IFPA. The Court granted Allstate’s petition for certification. 223 N.J. 555 (2015).
HELD: Defendants extensively promoted a professional practice structure that a fact-finder could reasonably conclude
was little more than a sham intended to evade well-established prohibitions and restrictions governing ownership and
control of a medical practice by a non-doctor. In light of the broad anti-fraud liability imposed under the IFPA, holding
defendants responsible for promoting and assisting in the formation of an ineligible medical practice was not a novel or
application of the statute. The trial court correctly applied a plain-language understanding of “knowing,” and its finding
of a knowing violation of the IFPA is amply supported in this record.
1. N.J.S.A. 17:33A-4(b) instructs that “[a] person or practitioner violates [the IFPA] if he knowingly assists,
conspires with, or urges any person or practitioner to violate any of the provisions of this act.” Defendants were
found to have knowingly assisted or conspired with Neuner in violating the IFPA by promoting and helping Neuner
with the construction of an impermissible professional practice structure that enabled the chiropractor to benefit
from proceeds derived from his submission of medical claims for reimbursement, in violation of N.J.S.A. 17:33A4(a), (c). Proof of such violation need only be found to exist based on a preponderance of the evidence. (pp. 24-26)
2. This is not a criminal case. The trial court rightly did not import aspects of a “knowing” mens rea from the
Criminal Code into the civil liability section of the IFPA at issue. Rather, the court correctly applied a plainlanguage understanding of “knowing,” which is well understood to be an awareness or knowledge of the illegality of
one’s act. That knowledge need not come from a prior decision holding that the precise conduct at issue gives rise
to a violation of a legal requirement. There is ample precedent supporting the proposition that a party’s knowledge
as to the falsity or illegality of his conduct may be inferred from the surrounding factual circumstances. (pp. 26-35)
3. Defendants claim that they could not have knowingly violated the IFPA because it was not clear that compliance
with practice-structure regulations was “material” to insurance submissions. The Court does not accept that a
reasonable actor would not have known that compliance with the regulatory provisions governing the organization,
supervision, and control of a medical practice was material to an insurance submission by that medical practice.
Health care services are highly regulated. One cannot claim, or feign, ignorance of those regulatory requirements
and restrictions until there is an express command applicable to a precise set of facts. (pp. 35-38)
4. The Court reviews the regulatory requirements in place governing the lawful structures for medical practices
when Borsody and Dahan promoted their practice model and notes that the 1995 letter makes plain that the Board
would allow no subterfuge to shield the existence of a real or potential corrupting influence that could be exercised
by a management company or by a professional association where a licensee with a lesser scope of practice, like a
chiropractor, could actually wield control over the practice of medicine by a plenary licensee. (pp. 38-40)
5. Based on the regulations in effect at the time and the testimony at trial, the trial court here could reasonably
conclude that Borsody, as well as Dahan, knew of the regulatory requirements at issue, promoted a practice scheme
specifically designed to circumvent those requirements while appearing compliant, and therefore knowingly assisted
in the provision of services, the foreseeable result of which was the submission of invalid and misleading claims
under the IFPA. The documents and structure promoted and designed by defendants accomplished what the
regulations sought to avoid. They placed control over the medical practice in the hands of a chiropractor, subjecting
plenary licensees to his effective control. The lengths that defendants went to in shielding the true controller of this
practice from view undermine any basis for interfering with the trial court’s assessment of the mixed question of fact
and law that was presented to the court. (pp. 40-44)
The judgment of the Appellate Division is REVERSED. The case is REMANDED to the Appellate
Division for proceedings consistent with this opinion.
CHIEF JUSTICE RABNER and JUSTICES PATTERSON, FERNANDEZ-VINA, SOLOMON, and
TIMPONE join in JUSTICE LaVECCHIA’s opinion. JUSTICE ALBIN did not participate.
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JUSTICE LaVECCHIA delivered the opinion of the Court.
Plaintiff Allstate Insurance Company (Allstate) filed a
complaint alleging statutory claims of insurance fraud against
defendants Robert P. Borsody, Esq., a New York attorney, and
Daniel H. Dahan, a California chiropractor (collectively,
defendants).

After a bench trial, defendants were found to have

violated the Insurance Fraud Prevention Act (IFPA), N.J.S.A.
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17:33A-1 to -30, by assisting a New Jersey chiropractor in the
late 1990s in the creation of an unlawful multi-disciplinary
practice, which submitted medical insurance claims to Allstate.
The trial court determined that Borsody and Dahan violated the
IFPA to the extent they promoted and assisted in the creation of
a practice structure that was designed to circumvent regulatory
requirements with respect to the control, ownership, and
direction of a medical practice.
The Appellate Division reversed that judgment.

In doing

so, the panel relied on defendants’ arguments that Allstate had
not established that defendants actually knew that their
practice model violated regulatory requirements governing the
lawful ownership and control of a medical practice, and that,
even if evidence of such knowledge could be found in this
record, Allstate had not established that defendants knew that a
violation of those regulatory requirements could constitute
insurance fraud under the provision of the IFPA that creates
liability for one who “knowingly assists, conspires with, or
urges any person or practitioner to violate any of the
provisions of [the IFPA].”

N.J.S.A. 17:33A-4(b).

The Appellate

Division concluded that the trial court erred in finding a
knowing IFPA violation on the facts presented.
Allstate sought our review of that determination, and we
now reverse.
3

Defendants extensively promoted a professional practice
structure that a fact-finder could reasonably conclude was
little more than a sham intended to evade well-established
prohibitions and restrictions governing ownership and control of
a medical practice by a non-doctor.

Further, in light of the

broad anti-fraud liability imposed under the IFPA, holding
defendants responsible for promoting and assisting in the
formation of an ineligible medical practice -- created for the
obvious purpose of seeking reimbursement for medical care
delivered by that practice -- was not a novel or unanticipated
application of the statute.

We conclude that the trial court’s

finding of a knowing violation of the IFPA is amply supported in
this record, which contains compelling evidence demonstrating
how the structure shielded from view its effective circumvention
of regulatory rules.
For the reasons that follow, we reverse on the sole issue
found to be determinative by the Appellate Division.

Because

there were other issues not reached by the panel, we remand to
the Appellate Division to allow for their evaluation.
I.
Fair consideration of this matter necessitates, first and
foremost, an understanding of the rules and requirements for
ownership, control, and direction of a physician’s practice.
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Accordingly, before addressing the facts, we identify the
requirements in place at the time relevant to this appeal.
A.
The State Board of Medical Examiners (Board) -- the entity
responsible for establishing standards for professional practice
by licensed physicians -- has addressed the permissible types of
professional practice forms.

A regulation, adopted by the Board

in 1992 and codified at N.J.A.C. 13:35-6.16, figures prominently
in this matter.
With the codification of N.J.A.C. 13:35-6.16, the Board
established limits on the corporate practice of medicine.
Section 6.16(f) lists the appropriate types of private practices
-- for example, solo practice, partnership, and medical
corporation -- and explicitly provides that a medical doctor
with a plenary scope of practice may not be employed by a
licensee with a more limited scope of practice, such as a
chiropractor.

In directing the proper structure of a medical

practice, the regulation provides that
[a] practitioner may practice solo and/or may
employ or otherwise remunerate other licensed
practitioners to render professional services
within the scope
of practice of each
employee’s license, but which scope shall not
exceed that of the employer’s license.
The
practitioner
may
employ
ancillary
nonlicensed staff in accordance with Board rules,
if any, and accepted standards of practice.
[N.J.A.C. 13:35-6.16(f)(1).]
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Subsection (f)(2) directs that
[a]
practitioner
may
practice
in
a
partnership, professional association, or
limited liability company, but such entity
shall be composed solely of health care
professionals, each of whom is duly licensed
or otherwise authorized to render the same or
closely allied professional service within
this State.
[N.J.A.C. 13:35-6.16(f)(2).]
Next, subsection (f)(3) defines employment as “an ongoing
associational relationship between a licensee and professional
practitioner(s) or entity on the professional practice premises
for the provision of professional services, whether the licensee
is denominated as an employee or independent contractor, for any
form of remuneration.”

N.J.A.C. 13:35-6.16(f)(3).

Thereafter,

subsection f(3)(i) provides that
[a] practitioner may be employed, as so
defined,
within
the
scope
of
the
practitioner’s licensed practice and in
circumstances where quality control of the
employee’s professional practice can be and is
lawfully supervised and evaluated by the
employing practitioner. Thus, a practitioner
with a plenary license shall not be employed
by a practitioner with a limited scope of
license, nor shall a practitioner with a
limited license be employed by a practitioner
with a more limited form of limited license.
By way of example, a physician with a plenary
license may be employed by another plenary
licensed physician, but an M.D. or D.O. may
not be employed by a podiatrist (D.P.M.) or
chiropractor (D.C.) or midwife or certified
nurse midwife (R.M., C.N.M.).
A podiatrist
may not employ a chiropractor. This section
shall not preclude any licensee from employing
licensed personnel such as nurses, x-ray
6

technologists,
physical
therapists,
ophthalmic
dispensers
and
ophthalmic
technicians, etc., as appropriate to the
primary practice of the employer.
[N.J.A.C. 13:35-6.16(f)(3)(i).]
In addition to the above-mentioned parts of section 6.16,
N.J.A.C. 13:35-6.17 bears noting, specifically subsections (h)
and (i), which permit administrative contracts between a
management company and a professional practice.

The

permissibility of a medical practice’s use of a management
company was also addressed, to an extent, in a 1983 Appellate
Division decision.
In Women’s Medical Center v. Finley, the Appellate Division
considered whether three obstetrics and gynecological practices
that were performing on-site abortions were subject to the
Health Care Facilities Planning Act, N.J.S.A. 26:2H-1 to -26, or
instead were exempt as a “private practice,” a term not defined
under that Act.

192 N.J. Super. 44 (App. Div. 1983), certif.

denied, 96 N.J. 279 (1984).

The Appellate Division held that

medical practices contracting with outside management companies
“for the provision of a full range of non-professional office
management services” were properly considered private medical
practices under New Jersey regulatory law.

Id. at 48.

Anticipating the importance of physician control over the
practice, the panel reasoned that
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[i]f the manner of [the services’] performance
does not impinge upon the ordinary patientprivate physician relationship and does not
impinge upon professional control by the
physicians of the medical practice and does
not affect the essential character and
commonly understood attributes of private
practice, then it is evident that the “inhouse” versus “out-of-house” business and
administrative management of the practice has
no fundamental impact on the . . . delivery of
health care services.
[Id. at 58.]
B.
In addition to the administrative regulations governing the
subject of ownership and control of a physician’s medical
practice, there are also other forms of guidance issued for the
benefit of members of the public and regulated entities.
Consistent with its administrative responsibility for licensure
and oversight of the practice of medicine, the Board has on
several occasions issued informal guidance in response to
inquiries on the propriety of particular practice arrangements.
The following informal opinions bear on the dispute at hand.
On November 16, 1995, the Board’s Executive Director, Kevin
B. Earle, issued an extensive letter-opinion in response to a
hypothetical scenario in which a professional association was
divided between a chiropractor holding a seventy-percent
interest and a doctor holding a thirty-percent interest.

It is

the most comprehensive letter-opinion issued on the subjects
involved in this appeal.

In that letter-opinion (hereinafter
8

“Earle I”), the director noted that the Board had not “had
occasion to consider a specific shareholder arrangement
involving unequal ownership within a practice.”

However,

Director Earle wrote that, in the context suggested by the
inquiry, the Board “would find that division especially
questionable and inappropriate.”

Because of its importance, we

quote the explanation in full:
[The Board] would find it inappropriate for a
physician with a plenary scope of practice
(M.D./D.O.) to be in a position where the
practitioner with a limited scope of practice
(here, a [chiropractor]) can compel -- by the
simple fact of majority voting rights -- the
medical doctor to accept contracts for the
provision of all manner of services to the
Professional Association. The potential for
override of the physician’s professional
judgment, as well as the determination as to
how the practice shall be conducted, is deemed
to be even more inappropriate where the
management company itself is wholly owned by
the 70% shareholder of the Professional
Association who is a limited licensee.
Further, your scenario appears to contemplate
that other physicians shall be hired by the
Professional Association.
Current Board
[R]ule
N.J.A.C.
13:35-6.16(f)(3)(i)
specifically prohibits the hiring of a plenary
licensed physician by a limited licensed
practitioner. While we recognize that it is
nominally the Professional Association which
is
the
“employer”
rather
than
the
chiropractor, for our purposes that would be
a distinction without a difference. For that
quality control reason, the Board has always
held that a multi-disciplinary practice cannot
employ physicians who are not themselves
shareholders in the practice.
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You have also indicated that the other
licensed professionals who would be employed
by this Professional Association would not
necessarily be under the supervision of the
medical doctor/Medical Director. We find this
to be inappropriate. Employees of any form of
professional practice, whether independently
licensed or not, are expected to remain under
the general supervision of the employer,
including a Medical Director, if any.
See
Board [R]ule N.J.A.C. 13:35-6.16(b), (d) and
(e).
Earle I also touches on administrative contracts between
the proposed practice and management company, noting that,
although “N.J.A.C. 13:35-6.17(h) and (i) specifically permit[]”
administrative contracts between a management company and a
professional practice, the Board nevertheless “expects that a
licensee shall retain the right to terminate any such contract
for legally permissible reasons including for cause.”
Summarizing the advice on such arrangements, Earle I states that
the Board would find it “highly imprudent for a physician
(through the Professional Association) to enter into a contract
with the same management company which also leases space and
equipment and provides administrative services” because (1) “the
physician would be subject to coercive influences including
foreseeable total disruption of an ongoing professional practice
if the physician later sought to cease using the management
company to provide any of those individual services”; and (2)
“termination might well be impossible because of the 70%
ownership in the Professional Association of the person who also
10

owns the management company.”

The Earle I advisory letter

underscored the need to neuter any coercive influences by
cautioning that, at a minimum, “each such contract should be
separate and without any interlocking features.”
Finally, the Earle I letter addressed a proposal to allow
the management company to make above-market-rate loans to the
practice, calling that proposal particularly concerning to the
Board because it created “a clear potential to adversely affect
the professional judgment of the minority shareholder in
numerous ways.”

The Earle I document added that designating the

minority shareholder physician as the Medical Director “cannot
save the scenario from the potential abuse and coercion inherent
in the various circumstances described.”
A few weeks before the incorporation of the disputed
practice at issue here, Director Earle issued a second advisory
letter (hereinafter “Earle II”) on April 28, 1997, confirming
the opinion-seeker’s interpretation “that a medical doctor and a
chiropractor [may] form a professional corporation and both may
own shares in such a corporation,” but that the medical doctor,
as the licensee with a plenary scope of practice, must own a
majority of the stock in the corporation.
After the incorporation of the practice involved in this
appeal, another advisory letter touching on the topic at hand
was written on June 11, 1997, by a Deputy Attorney General in
11

her capacity as a counsel to the Board.

That letter stated that

a chiropractor and a medical doctor may join their practices in
a professional corporation, but that “it is important to note
that the licensees must maintain professional discretion of
their judgment in the rendering of professional services.”

The

letter also noted that “[t]here is no statutory or regulatory
provision requiring that the licensee with the greater scope of
practice hold a majority of the stock in the professional
corporation.”
With that state regulatory background in mind, we turn to
the record in this matter.
II.
A.
Defendants’ appeal comes to us on the basis of a completed
bench trial.

The backdrop to this matter involves actions taken

by a New Jersey-licensed chiropractor, John Scott Neuner.
Neuner testified in the trial of the IFPA complaint filed by
Allstate against the multi-disciplinary practice that he had
incorporated as Northfield Medical Center (Northfield), as well
as the various other professional entities and persons named as
defendants.

To set the stage for the issue determined to be

dispositive by the Appellate Division, we begin by summarizing
how Neuner and the two defendants came into contact with one
another, leading to the incorporation of Northfield and how it
12

was structured and operated.

We recite the facts giving due

respect to the trial court’s findings of fact, which
incorporated credibility determinations.
1.
In the 1990s, Dahan, a chiropractor licensed in California,
began organizing a series of lectures throughout the country
through his company, “Practice Perfect.”

Practice Perfect

lectures were marketed toward chiropractors and focused on the
creation of multi-disciplinary practices in which chiropractors
work with physicians and other medical professionals.

Borsody,

a New York-based healthcare attorney, made presentations at
Practice Perfect lectures on the legal issues arising from such
multi-disciplinary practices.
In late 1996, Neuner attended a two-day Practice Perfect
seminar at which both Dahan and Borsody presented.

According to

Neuner, Borsody explained that a chiropractor may not own a
majority interest in a medical practice, may not split fees with
a doctor, and must refrain from self-referrals and kickbacks.
Borsody proposed a model form of practice that he had developed
for a multi-disciplinary center, which allowed an investing
chiropractor to retain control of the finances of a medical
practice.

Borsody’s practice model relied on a series of

contracts between a management company owned by the investing
chiropractor and a separate medical corporation owned by a
13

doctor.

The stated goal of the interconnected contracts was to

protect the chiropractor’s financial investment in the medical
practice.
Borsody’s model included three key types of contracts:

(1)

space rental leases, (2) equipment leases, and (3) management
contracts.

The overarching purpose of each of those contracts

was to allow the chiropractor-owned management company to
extract profits from and maintain control over the affiliated
medical corporation.

Borsody explained that a majority of the

stock in the medical corporation should be owned by a medical
doctor, but he clarified that this doctor need not participate
in the day-to-day treatment of patients.

Separately, other

doctors would be employed by the medical corporation to see and
treat patients.

All profits from the endeavor would be paid to

the management company, which would be owned by the
chiropractor, in exchange for the provision of management
services, leased space, and leased equipment.
The practice model, developed by Borsody and pitched at
Dahan’s programs, included a number of safeguards to ensure
continued control of the practice by the chiropractor-manager.
First, the doctor designated as the owner of the medical
corporation would be asked to sign an undated resignation
letter.

Second, the doctor would be asked to sign an undated

“AFFIDAVIT OF NON ISSUED OR LOST CERTIFICATE,” bearing an
14

unexecuted notary attestation for the doctor’s signature and the
date.

Through those two documents, the chiropractor could, if

necessary, remove the doctor from his or her position and have
it appear that the controlling interest in stock certificates
previously held by the doctor was being transferred from the
departing physician to another physician.1

Third, Borsody told

lecture participants that the leases between the management
company and the medical corporation should include a “break fee”
of $100,000 to penalize the medical practice’s doctor-owner for
breaking the lease.

That combination of measures was intended

to prevent the nominal doctor-owner of the medical corporation
from seizing control of the practice from the real investor -the chiropractor.
In addition to hearing Neuner’s description of the
information conveyed at the lecture on how the practice
structure was designed to operate and hearing a tape from
another Practice Perfect seminar -- described by Neuner as
“substantially” the same in its content -- the trial court also
admitted into the record a descriptive article authored by
Borsody.

Specifically, prior to the seminar attended by Neuner,

Borsody wrote at least one trade article discussing the law of

That “AFFIDAVIT OF NON ISSUED OR LOST CERTIFICATE” enabled the
chiropractor to maintain control and never be forced to trust
the removed doctor to actually transfer to another doctor stock
that either was never issued or purportedly was lost.
15
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multi-disciplinary practices, including the legal requirements
for ownership.

That article, which the trial court had before

it, correctly stated that New Jersey requires a majority of the
ownership interest in a medical corporation to be owned by
medical doctors.

Borsody stated in the article that this rule

is in place because non-doctor ownership “would risk
interference with clinical decisions of [doctors] employed in
those practices.”

Addressing the contractual relationships

between practices and outside management companies, Borsody
wrote that courts have “smile[d] upon contracts which make
clearly nonprofessional services available on an arms-length
basis” and “[f]rowned upon . . . contracts that show excessive
control over the corporate activities of the [practice] (e.g.,
the right to replace the shareholder); that show control over
hiring, firing and disciplining of employed [doctors]; and that
have excessive control over financial affairs of the
[practice].”

Borsody’s article warned that concentration of

nonprofessional services in a management company, and inclusion
of those “frowned upon” contractual provisions, would be
“fraught with peril.”
2.
On March 28, 1997, after attending the Practice Perfect
seminar described above, Neuner signed a contract with Dahan to
become a client of Practice Perfect.
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Neuner spoke with Borsody

about establishing a medical corporation and management company
as had been described.

He learned that Borsody’s fee to set up

a multi-disciplinary practice would be about $9000.

When Neuner

relayed that fee information to Dahan, the latter called the fee
“outrageous” and provided Neuner with a phone number that he
could call to obtain form documents for the creation of the
necessary entities.
documents.

Neuner ultimately paid $2600 for those form

Unbeknownst to Neuner, the source of those documents

was a separate firm owned by Dahan that was reproducing and
distributing contracts previously drafted by Borsody, without
Borsody’s knowledge or permission.

Neuner used the forms to

incorporate JSM Management, a management company, and
Northfield, a medical corporation.

Neuner also consulted a New

Jersey attorney but was advised by Dahan that it was not
necessary to “reinvent the wheel” by having an attorney redraft
legal documents already included in the forms provided by
Dahan’s consulting firm.
Neuner hired Dr. Robban A. Sica, M.D., as the initial
doctor-owner of Northfield.

Neuner had never met Dr. Sica

before Dahan referred Neuner to her.
doctors to work at Northfield.
interest in the practice.

Neuner also hired several

Those doctors held no ownership

In April 1998, due to a disagreement

between Dr. Sica and Neuner, Neuner replaced her with a new
doctor-owner.

According to the new owner, Dr. Scott David,
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D.O., he was told that he “could be like a hired CEO, [or] like
a figure head on a board, and [he] would get compensation for
that with limited time.”

Dr. David also testified that Borsody

told him that he did not need malpractice insurance because he
would not be treating patients at Northfield.
In late 1998, Allstate, which had been receiving insurance
claims for treatment provided at Northfield, began investigating
the legality of Northfield’s practice structure and ceased
paying claims to the practice.

Neuner retained Borsody to

represent him with respect to the investigation.

On January 28,

1999, Borsody wrote to Neuner, informing him that because the
doctors hired to work at Northfield did not own stock in the
medical practice, Neuner’s employment of those doctors likely
violated existing guidance from the Board.
As a result of its investigation, Allstate refused payment
on approximately $330,000 in claims of patients treated by
Northfield.
B.
1.
Allstate filed the instant action on October 19, 1999,
against Neuner, Northfield, JSM Management, Dahan, Borsody, and
a number of additional defendants.

The matter has a tortuous

procedural history, and not all of its details are relevant to
the issue in this appeal.

However, we note that Neuner settled
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with Allstate early in the proceedings, in part in exchange for
his agreement to testify against his co-defendants.

For present

purposes, the salient charges of the complaint allege that
Borsody and Dahan violated the IFPA by knowingly assisting
Neuner in the creation and operation of a multi-disciplinary
practice whose insurance claims were fraudulent under the IFPA.
Allstate’s theory of the case relies not on any false claim
submitted by Neuner’s practice, but on the practice’s failure to
comply with governing standards on the corporate practice of
medicine, a necessary precondition to a valid insurance claim.
2.
At the bench trial, Neuner and others testified to the
facts already described about the lectures, the roles that
Borsody and Dahan played in the establishment and structure of
the Northfield practice, and the respective roles of the various
parties.

Borsody also testified about his knowledge of relevant

legal restrictions concerning multi-disciplinary practices,
which testimony deserves separate attention.
Borsody described the information he conveyed in his
lectures at Practice Perfect seminars.

He stated that he

covered “the legal aspect of the multi-disciplinary structures,”
including the decision in Finley and a case from Texas that he
deemed relevant.

Specifically, Borsody referenced Flynn Bros.,

Inc. v. First Medical Associates, 715 S.W.2d 782 (Tex. App.
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1986), which involved the issue of whether, as a result of a
management company’s inappropriate influence over a medical
practice, the management company effectively engaged in the
unlicensed practice of medicine.2
Borsody acknowledged in his testimony that he was familiar
with the Earle I letter and had considered it when developing
the material covered in the lectures.

He described the lectures

as covering the corporate-practice-of-medicine doctrine,
including its application in New Jersey, although he stated that
he did not discuss N.J.A.C. 13:35-6.16 specifically.
In his testimony, Borsody explained that he developed the
practice model after a previous experience in which chiropractor
clients of his lost their investment in a multi-disciplinary
practice because the doctor they were working with “walked off
with the practice.”

Accordingly, the model Borsody developed to

prevent that from happening again relied on terms in the
equipment lease, property lease, and management contract between
the medical corporation and the management company, which

The opinion in Flynn Bros., supra, explains that under Texas
law, “when a corporation comprised of lay persons employs
licensed physicians to treat patients and the corporation
receives the fee, the corporation is unlawfully engaged in the
practice of medicine.” 715 S.W.2d at 785. Although the doctor
in that case was not an employee under the management agreement,
the court found that “the practical effect was the same” because
the contractual arrangements between the doctor’s practice and
the management company “[were] developed to do indirectly that
which [the company’s owners] freely concede[d] they could not do
directly under the Medical Practices Act.” Ibid.
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“[made] it look as tough as possible” for the designated medical
director to take control of the practice.

Those provisions,

which were implemented in Northfield’s governing documents,
included a security interest held by the management company in
all of the medical corporation’s assets and a $100,000
termination penalty should the medical corporation breach its
lease.
Borsody asserted that he believed his model was lawful
based on his reading of Finley and the laws of various states
where he advocated that model.

He testified that, during the

period at issue, “most states” required “the medical practice
[to be] under the supervision and control of a licensed medical
doctor” and “every State, including New Jersey, prohibited
chiropractors from employing medical doctors.”

However, he

testified that he thought that vesting “bare legal title” of the
medical practice in a medical doctor was sufficient to comply
with those prohibitions.

According to Borsody, it was not clear

that medical practices using his model might violate New Jersey
law until the Law Division issued its decision in Allstate
Insurance Co. v. Schick, 328 N.J. Super. 611 (Law Div. 1999).3
Borsody also emphasized that he advised Practice Perfect

Schick, supra, held that medical corporations violate the IFPA
if they submit claims to insurers while under the “dominion and
control” of non-physicians. 328 N.J. Super. at 628.
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attendees to retain local counsel who could confirm that his
model complied with local law.
In addition to hearing testimony from Borsody, as well as
Dahan, the court heard from a number of experts on the
healthcare laws at issue.
C.
Based on the record presented, the trial court found that
Borsody and Dahan violated the IFPA when they “knowingly
assisted, conspired with and urged Neuner to operate in a
fashion that violated the law.”

The trial judge rejected

defendants’ argument that, because the law was unclear prior to
the Law Division’s decision in Schick, the evidence did not
establish a knowing violation of the Act.

In doing so, the

court made combined conclusions of law and findings of fact that
were, in part, credibility-based.
The judge observed that both Flynn Bros. and the Earle I
letter, each of which Borsody was admittedly familiar with,
established “the clear proposition that subterfuge in developing
medical practices is untenable.”

The court focused on the facts

showing that a chiropractor was really in control of this
medical practice, although on paper there was a trail suggesting
otherwise.

Despite Borsody’s claimed lack of knowledge of a

violation of regulatory requirements, or that a regulatory
misstep would provide a platform for a finding of an IFPA
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violation for assisting another to submit fraudulently
ineligible medical claims, the trial court found the evidence
otherwise.

In a Statement of Reasons, the trial court set forth

the essence of its determination:
Borsody and Dahan promoted what they knew was
essentially a lie.
The business model they
promoted was intended to appear to be one way
and yet, in reality, be another way.
They
both were motivated to provide to the
chiropractor the ability to manage a practice
which included medical doctors.
Dahan knew
that a chiropractor could not own a majority
interest of a multi-disciplinary practice
since
his
California
corporation
was
established so that he was a minority
shareholder himself. Borsody knew that he was
placing in the hands of the chiropractor the
control that was lacking in his first
experience in New York. The simple fact that
the practice was intended to look as though a
medical doctor was in control yet, with
various
side
agreements,
he
was
not,
constitutes a sufficient basis for the Court
to conclude that Borsody knew what he was
doing was not proper.
The trial judge rejected defendants’ claimed reliance on
the Deputy Attorney General’s guidance letter, issued after
Northfield was established, and found that, at best, defendants
had exhibited “willful blindness” to the illegality of the model
at issue.
In an unpublished opinion, the Appellate Division reversed
the trial court’s judgment based on the panel’s conclusion that
the evidence did not support a finding that defendants knowingly
violated the IFPA.

The panel noted that in his lectures Borsody
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discussed the requirement that only a medical doctor was
permitted to own the majority share of a medical corporation and
that, in light of the existing case law and informal guidance,
Borsody had a basis to believe his model was lawful.4

The

Appellate Division found it relevant that the practice model
“was similar to others used in business between corporations to
enable the exercise of economic control.”

Expanding its

discussion to Dahan, and noting that the IFPA does not define
“knowing,” the Appellate Division concluded that “[t]here is not
sufficient evidence that New Jersey law at the time was settled
enough to hold [him] responsible for knowing that the corporate
structure he was advocating was illegal.”
We granted Allstate’s petition for certification.
555 (2015).

223 N.J.

Amicus curiae status was granted to the Medical

Society of New Jersey, the American Medical Association, and the
New Jersey Dental Association.
III.
A.
In relevant part, the IFPA provides as follows:
a. A person or a practitioner violates this
act if he:
(1) Presents or causes to be
presented any written or oral
Like the trial court, the Appellate Division correctly placed
no stock in defendants’ arguments based on the letter-opinion
issued by the Deputy Attorney General after the incorporation of
Northfield.
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statement as part of, or in support
of or opposition to, a claim for
payment or other benefit pursuant to
an
insurance
policy
or
the
“Unsatisfied Claim and Judgment
Fund Law,” P.L.1952, c. 174 (C.39:661 et seq.), knowing that the
statement contains any false or
misleading information concerning
any fact or thing material to the
claim; or
(2) Prepares or makes any written or
oral statement that is intended to
be presented to any insurance
company, the Unsatisfied Claim and
Judgment Fund or any claimant
thereof in connection with, or in
support of or opposition to any
claim for payment or other benefit
pursuant to an insurance policy or
the “Unsatisfied Claim and Judgment
Fund Law,” P.L.1952, c. 174 (C.39:661 et seq.), knowing that the
statement contains any false or
misleading information concerning
any fact or thing material to the
claim; or
(3) Conceals or knowingly fails to
disclose the occurrence of an event
which affects any person’s initial
or continued right or entitlement to
(a) any insurance benefit or payment
or (b) the amount of any benefit or
payment to which the person is
entitled.
[N.J.S.A. 17:33A-4(a)(1)-(3) (emphases
added).]
N.J.S.A. 17:33A-4(b) further instructs that “[a] person or
practitioner violates this act if he knowingly assists,
conspires with, or urges any person or practitioner to violate
any of the provisions of this act.”
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Furthermore, N.J.S.A.

17:33A-4(c) provides that “[a] person or practitioner violates
this act if, due to the assistance, conspiracy or urging of any
person or practitioner, he knowingly benefits, directly or
indirectly, from the proceeds derived from a violation of this
act.”
In pertinent part, defendants were found to have knowingly
assisted or conspired with Neuner in violating the IFPA under
N.J.S.A. 17:33A-4(b) by promoting and helping Neuner with the
construction of an impermissible professional practice structure
that enabled the chiropractor to benefit from proceeds derived
from his submission of medical claims for reimbursement, in
violation of the act, N.J.S.A. 17:33A-4(a), (c).

Proof of such

violation need only be found to exist based on a preponderance
of the evidence.

See Liberty Mut. Ins. Co. v. Land, 186 N.J.

163, 174-75 (2006) (holding that “the proper standard of proof
is a preponderance of the evidence” as opposed to “clear and
convincing evidence”).
B.
The parties’ disagreement before this Court centers on the
standard for a knowing violation under the IFPA and its
application in this instance.
1.
Allstate focuses on the error it perceives in the standard
applied by the Appellate Division, which hinged on whether there
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was any dispositive case or interpretive guide to instruct
defendants that (1) the practice structure involved here
contravened medical practice requirements or restrictions, and
(2) the regulatory failing would provide a basis to support a
knowing IFPA violation for promoting and assisting in the
construction of such an impermissible practice used to submit
medical insurance claims.
Allstate maintains that the trial court had sufficient
evidence to support the finding of a knowing violation of the
IFPA.

It urges application of a plain-meaning understanding of

the term “knowing” using the concept of awareness of illegality,
taking into account the reasonableness of the basis for
defendants’ claimed lack of knowledge of illegality.
Allstate argues that the trial court had ample evidence
from which to infer defendants’ knowledge that their practice
model, denoted by Allstate as the “Doc-in-the-Box” model,
violated the permissible medical practice requirements in New
Jersey as those standards were stated in regulation and
explained by regulatory agents, in particular through the Earle
I letter-opinion.

Moreover, Allstate points to the trial

court’s reliance on defendants’ efforts to conceal the real
impact of the chiropractor-owner’s control over the medical
practice in theory and in reality through the interconnected
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management and other contracts and agreements, supporting a
knowing violation of the IFPA.
In rebutting defendants’ arguments, Allstate argues that
although Schick “was the first case to hold expressly that
[d]efendants’ sham Doc-in-the-Box scheme was illegal in New
Jersey,” nothing in that opinion “suggest[ed] that the [issue]
was a difficult or even a close call.”5

Schick involved many of

the same players involved in this action, but Allstate claims
that defendants do not get a free pass until the Schick court
declared them to have engaged in an illegal practice scheme.

In

a similar vein, Allstate points to Varano, Damian & Finkel,
L.L.C. v. Allstate Ins. Co., 366 N.J. Super. 1 (App. Div. 2004),
as further demonstrating that the illegality of defendants’
“Doc-in-the-Box” scheme was not a close question.

As in Schick,

the Varano matter involved Dr. Sica as the “nominal” owner of a
medical practice, Ramsey Medical, which, like Northfield, was

Allstate would have us note that the Schick matter involved
similar facts to the present case: (1) Dr. Sica was the nominal
owner of five of the “sham medical centers”; (2) Dr. Sica signed
“undated resignation letters and stock assignments”; and (3) the
Schick “[d]efendants used management companies and service
agreements similar to those used by Neuner . . . to control the
hiring of physicians and to extract all of the profits from the
medical centers.” As Allstate notes in its briefing to this
Court, the Schick court concluded that “[i]t would be difficult
to conceive of a network of healthcare and management facilities
better designed to facilitate the funneling of PIP benefits into
the hands of non-licensees than the complex enterprises devised
and operated by the defendants herein” (quoting Schick, supra,
328 N.J. Super. at 621).
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controlled by a chiropractor through the use of a management
company and service contract.

Allstate contends that the

Appellate Division readily found the practice structure in
Varano illegal.

Allstate relies on language in Varano that

“[i]t [was] apparent from even a cursory review of Allstate’s
allegations and the relevant case law that plaintiffs’ conduct,
as portrayed by Allstate, constituted a serious breach of law
and policy.”

Varano, supra, 366 N.J. Super. at 8.

According to

Allstate, “[t]he fact that the Schick and Varano decisions were
not handed down until after the Practice Perfect Seminar
[attended by Neuner] cannot override the obvious fact that the
corporate structure advocated by Borsody and Dahan relied on
subterfuge.”
2.
As defendants see it, the Appellate Division rightfully
expressed concern that an ordinary-meaning definition of
“knowing” -- one that considers whether defendants were “aware
of” or “had knowledge” of the illegality of their actions -might not establish, through proof by a preponderance of the
evidence, a knowing violation of the IFPA under N.J.S.A. 17:33A4(b) and (c), where the alleged violators made no direct
submission to the insurer themselves.

Defendants stress that

violation of the IFPA would require their knowledge both of the
illegality of the practice structure they are charged with
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promoting and assisting Neuner in establishing and that
promotion and assistance with that non-compliant medical
practice would lead to an IFPA violation based on the practice’s
submission of insurance claims.
Although the panel stated that it did not adopt the
Criminal Code definition of “knowing” found in N.J.S.A. 2C:22(b)(2), which defendants had urged before the panel,
defendants’ argument before us in essence continues to rely on
the meaning of “knowing” in the Criminal Code.

Defendants argue

that a demonstration of actual knowledge or awareness of
illegality is the level of knowledge that should be necessary
under an ordinary-meaning application of “knowing” in this
context.

In the alternative, defendants contend that under the

Criminal Code’s requirement in N.J.S.A. 2C:2-2(b)(2), a
defendant must be shown to have (a) acted “knowingly with
respect to the nature of his conduct or the attendant
circumstances,” and (b) acted “knowingly with respect to a
result of his conduct,” requiring proof that he was “aware that
it is practically certain that his conduct will cause such a
result.”

Defendant Borsody, in particular, contends that

Allstate could not show that his conduct was practically certain
to cause Neuner and Northfield to file false or misleading
claims, or that he was practically certain at the time of his

30

conduct that the false or misleading information in those claims
would be material to an insurer such as Allstate.
Defendants now ask this Court to endorse the standard that
the panel utilized, which would require Allstate’s proofs to
establish that Borsody and Dahan had to know, from dispositive
case law or other binding interpretive action, that the practice
model defendants devised and promoted for use by Neuner violated
New Jersey statute or regulation.

According to the panel, that

standard was not met in this matter.

The panel also rejected

willful blindness as an acceptable standard for a knowing
violation when the violation involves the interpretation of a
statutory or regulatory requirement.
In urging this Court to affirm the proof standard applied
by the Appellate Division, defendants assert that, until the
definitive 1999 decision in Schick declared the practice
structure at issue to be in violation of law, defendants could
not, and should not, be held to have knowingly violated the
IFPA.

Further, defendants maintain that, until Allstate

Insurance Co. v. Orthopedic Evaluations, Inc., 300 N.J. Super.
510 (App. Div. 1997), no defendant would have known that a mere
violation of regulatory restrictions applicable to the business
structure of a medical practice could render invalid and
ineligible a medical-service insurance claim, and thus place at
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risk the third party who assisted in the promotion and
construction of that form of medical practice.
Amicus New Jersey Dental Association urges the Court to
import the Legislature’s definition of “knowing” from New
Jersey’s False Claims Act, N.J.S.A. 2A:32C-1 to -15, -17 to -18,
or, alternatively, to apply the Criminal Code definition.

The

remaining amici argue against application of the False Claims
Act definition and emphasize that a plain-language understanding
of “knowing” does not include concepts of recklessness or
constructive knowledge.
IV.
A.
The standards we apply in reviewing the findings and
conclusions of a trial court following a bench trial are wellestablished:
[W]e give deference to the trial court that
heard the witnesses, sifted the competing
evidence, and made reasoned conclusions. See
Rova Farms Resort v. Investors Ins. Co., 65
N.J. 474, 483-84 (1974). Reviewing appellate
courts should “not disturb the factual
findings and legal conclusions of the trial
judge” unless convinced that those findings
and
conclusions
were
“so
manifestly
unsupported by or inconsistent with the
competent, relevant and reasonably credible
evidence as to offend the interests of
justice.” Id. at 484 (citation and internal
quotation marks omitted); see, e.g., Seidman
v. Clifton Sav. Bank, 205 N.J. 150, 169 (2011)
(same).
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[Griepenburg v. Township of Ocean, 220 N.J.
239, 254 (2015); see also H.S.P. v. J.K., 223
N.J. 196, 215 (2015).]
Questions of law receive de novo review.

Manalapan Realty, L.P.

v. Twp. Comm. of Manalapan, 140 N.J. 366, 378 (1995).
B.
In this matter, we are called on to assess the trial
court’s application of a “knowing” standard that is required for
a violation of the IFPA, specifically N.J.S.A. 17:33A-4(b)
(instructing that “[a] person or practitioner violates this act
if he knowingly assists, conspires with, or urges any person or
practitioner to violate any of the provisions of this act”); see
also N.J.S.A. 17:33A-4(a), (c).
This is not a criminal case.

And, the Legislature did not

incorporate the criminal definition of a “knowing” mens rea in
its adoption of a knowing violation for IFPA civil liability, as
is applicable in criminal insurance fraud prosecutions.
N.J.S.A. 2C:21-4.6.

See

The trial court rightly did not import

aspects of a “knowing” mens rea from the Criminal Code into the
civil liability section of the IFPA at issue.

Rather, the court

correctly applied a plain-language understanding of “knowing” as
a term of normal language usage for the Legislature to have
employed in the IFPA.

There is no need for contortions in

understanding the word.

“Knowing” is well understood to be an

awareness or knowledge of the illegality of one’s act.
33

See

Knowing, Black’s Law Dictionary 950 (9th ed. 2009) (“[h]aving or
showing awareness or understanding; well-informed”).

That

knowledge need not come from a prior decision holding that the
precise conduct at issue gives rise to a violation of a legal
requirement.
There is ample precedent supporting the proposition that a
party’s knowledge as to the falsity or illegality of his conduct
may be inferred from the surrounding factual circumstances.
This Court has held, in a prosecution for false swearing, that
proof that a defendant’s statement was knowingly false “need not
be met by direct evidence.

The intent may be inferred from the

circumstances surrounding the occurrence, the defendant’s
demeanor, his intellect, etc.”

State v. Haines, 18 N.J. 550,

562 (1955) (applying N.J.S.A. 2A:131-6 (repealed 1978) (current
version at N.J.S.A. 2C:28-2)).

“[A]s has oftentimes been

stated, circumstantial evidence is not only sufficient but may
also be ‘more certain, satisfying and persuasive than direct
evidence.’”

State v. Goodman, 9 N.J. 569, 581 (1952) (quoting

State v. O’Connor, 134 N.J.L. 536, 539 (Sup. Ct. 1946)).
“Inferring mental state from circumstantial evidence is
among the chief tasks of factfinders.”

United States v. Wright,

665 F.3d 560, 569 (3d Cir. 2012) (explaining that jury may
permissibly rely on circumstantial evidence to reach verdict on
federal conspiracy and fraud charges); see also United States v.
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Brodie, 403 F.3d 123, 147 (3d Cir. 2005) (“A jury may infer a
willful violation of a known legal obligation from the facts and
circumstances surrounding the case.”).

In the criminal context,

the prosecution “can prove the requisite mental state through
either direct evidence or circumstantial evidence.”

McFadden v.

United States, 576 U.S. ___, 135 S. Ct. 2298, 2304 n.1, 192 L.
Ed. 2d 260, 269 n.1 (2015).

In a civil action under the IFPA,

no less than in a criminal trial, the defendant’s knowledge of a
violation may be proven by circumstantial evidence.
With that standard in mind, we turn to defendants’ argument
that knowledge in this instance could come only from a prior
decision that would have, or should have, informed defendants of
the certainty of the illegality of their practice model.

And,

further, we address the argument that defendants similarly
required a definitive holding that would have informed them that
a regulatory business-practice requirement, relating to
permissible practice models, could provide the platform from
which a knowing violation of the IFPA could emanate.

We address

the latter first.
V.
A.
Defendants claim that, even if their practice model
violated the Board’s regulations governing the permissible
business structures for the organization of a medical practice,
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defendants could not have knowingly violated the IFPA because it
was not clear at the time that compliance with those practicestructure regulations was “material” to insurance claims
submissions.

See N.J.S.A. 17:33A-4.

Defendants seemingly

concede that the Appellate Division’s May 1997 decision in
Orthopedic Evaluations, Inc., supra, 300 N.J. Super. at 516-17,
at about the time that Northfield was being incorporated, was
the earliest point at which practitioners could have known that
the Board’s regulatory provisions are material for purposes of
insurance coverage.
We do not accept the proposition that, prior to Orthopedic
Evaluations, Inc., a reasonable actor would not have known that
compliance with the regulatory provisions governing the
organization, supervision, and control of a medical practice was
material to an insurance submission by that medical practice.
Addressing coverage under the Automobile Reparation Reform Act,
N.J.S.A. 39:6A-1 to -35, the appellate panel in Orthopedic
Evaluations, Inc., supra, observed that “[a] fair reading of the
Act . . . requires the conclusion that any healthcare service
authorized by the Act, in order to be eligible for recognition,
must also comply with any other significant qualifying
requirements of law that bear upon rendition of the service.”
300 N.J. Super. at 516.

As a matter of public policy, “[t]he

law should accord no recognition to such entities and operations
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which place the public at risk by failing to provide the
professional supervision and control deemed essential by the
Board.”

Id. at 517.

See also Varano, supra, 366 N.J. Super. at

6 (same); Prudential Prop. & Cas. Ins. Co. v. Midlantic Motion
X-Ray, Inc., 325 N.J. Super. 54, 60 (Law Div. 1999) (“The
failure of a [healthcare] provider or service to adhere to
[N.J.A.C. 13:35-2.5(b)], or any other significant state statute
or agency regulation, renders that provider or service
ineligible for reimbursement under [N.J.S.A. 39:6A-1 to -35].”).
The theory of all those cases reflects that in New Jersey a
practice entity must comply with all statutes and regulations
governing the permissible structures for control, ownership, and
direction of a medical practice, including the use of
professional services interconnected with a medical practice.
Health care services are highly regulated, and
professionals engaged in the provision of health care -including persons such as defendants, who undertook to
facilitate that activity -- are on notice of the legal
requirements applicable to their practice and operations.
Material Damage Adjustment Corp. v. Open MRI of Fairview, 352
N.J. Super. 216, 227 (Law Div. 2002).

We do not deal here with

an honest mistake made in the course of completing a
reimbursement form submitted to an insurer.

This case goes to

the basic structure of a practice and how it is owned,
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controlled, and directed.

Those concerns go to the core of who

may practice medicine in this State.

The practice of medicine

is a privilege to be exercised in accordance with all licensing
and practice requirements and restrictions.

One cannot claim,

or feign, ignorance of those regulatory requirements and
restrictions until there is an express command applicable to a
precise set of facts.
Accordingly, we turn next to the regulatory requirements in
place governing the lawful structures for medical practices when
Borsody and Dahan promoted their practice model and the manner
in which their model was constructed to work on paper and in
practice.
B.
As previously discussed, N.J.A.C. 13:35-6.16 establishes
the proper structure of a medical practice and incorporates the
manner in which the corporate practice of medicine may be
employed.

See N.J.A.C. 13:35-6.16(f)(1)-(3).

Subsection (f)(3)

defines employment as “an ongoing associational relationship
between a licensee and professional practitioner(s) or entity on
the professional practice premises for the provision of
professional services, whether the licensee is denominated as an
employee or independent contractor, for any form of
remuneration.”

In adopting section 6.16 in 1992, the Board

explained that subsection (f)(3) bars “a licensee with a more
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limited scope of practice -- however competent within the scope
of license -- [from] professionally supervis[ing] the quality of
work of a plenary licensee.”

24 N.J.R. 626, 630 (1992).

N.J.A.C. 13:35-6.16(f)(3)(i) states simply and without ambiguity
that a practitioner with a plenary license “shall not be
employed by a practitioner with a limited scope of license.”
Although N.J.A.C. 13:35-6.16 allows for a solo practice as
well as a partnership or professional association, employment is
broadly defined to include even an ongoing associational
relationship between a licensee and a professional practitioner
or entity on the professional practice premises for the
provision of professional services, regardless of whether the
plenary licensee is labelled an employee or independent
contractor.

Within the breadth of the concept of “employment,”

the regulation reinforces the theme of maintaining professional
discretion in form and substance, depriving anyone or any
corporate entity of the opportunity to control or attempt to
exert control over the exercise of professional discretion by a
plenary licensee.

See ibid.

That protection against control

over the plenary licensee is brought about through the clear
prohibitions expressed through the concept of employment in the
regulation.

In addition, the Earle I opinion also clearly

states the same.
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In answering the question put to the Board, the Earle I
letter addresses many ways in which the formal design of a
corporate medical practice would have an impermissible corrosive
effect on the professional discretion expected to be exercised
by the plenary licensee.

The guidance informs that the formal

design of the relationship is not dispositive of whether there
is the risk of inappropriate encroachment on a plenary
licensee’s discretion.

The letter states expressly, “[w]hile we

recognize that it is nominally the Professional Association
which is the ‘employer’ rather than the chiropractor, for our
purposes that would be a distinction without a difference.”

The

thrust of the entire Earle I letter makes plain that the Board
would allow no subterfuge to shield the existence of a real or
potential corrupting influence that could be exercised by a
management company or by a professional association where a
licensee with a lesser scope of practice, like a chiropractor,
could actually wield control over the practice of medicine by a
plenary licensee.
C.
Based on the regulations in effect at the time and the
testimony at trial, the trial court here could reasonably
conclude that Borsody, as well as Dahan, knew of the regulatory
requirements at issue, promoted a practice scheme specifically
designed to circumvent those requirements while appearing
40

compliant, and therefore knowingly assisted in the provision of
services, the foreseeable result of which was the submission of
invalid and misleading claims under the IFPA.
Based on the plain language of the regulation and the
clarity of expression in the guidance of Earle I, we find no
basis for crediting the argument that defendants could not have
known that their structure violated the Board’s regulatory
requirements.

The documents and structure promoted and designed

by defendants accomplished what the regulations sought to avoid.
They placed control over the medical practice in the hands of a
chiropractor, subjecting plenary licensees to his effective
control through interconnected contracts and the imposition of
the threat of substantial monetary penalties.

Importantly, the

plan sought to conceal those features to appear compliant.
The scheme vested bare legal title in a physician.
However, the physician, besides being subject to direction and
financial control by a chiropractor-owner of a management
company, in reality was a stranger to the medical practice and
was not operationally in control, having been demonstrated to
have “sold” her license to multiple practices utilizing the socalled “Doc-in-the-Box” structure in New Jersey and many other
states.

In fact, she was recommended to Neuner for use as the

nominal medical owner of Northfield.

And, when she and Neuner

had a disagreement, the veneer of her “control” over the
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practice was shattered.

The chiropractor exercised his ability

to utilize her previously required, undated resignation form and
affidavit of non-issued or lost certificate to make it appear
that she voluntarily transferred her “ownership” in Northfield
to the next medical doctor, who was selected by Neuner to own
the medical practice.
That structure was found by the trial court to have
violated the requirements governing ownership, control, and
direction of a medical practice.

The trial court reached its

conclusions based on those harsh facts, having heard the
witnesses and examined the structure of this practice design,
formulated in such a way as to make it appear that a medical
doctor was “in charge” of the Northfield practice.
Clearly, with the 1999 decision in Schick, supra, the
practice structure at issue here was first held to constitute
both a violation of N.J.A.C. 13:35-6.16’s form-of-practice
requirements and a potential avenue for finding an IFPA
violation.

328 N.J. Super. at 621.

As noted in the parties’

arguments, following that decision, other courts have reasoned
similarly.

See, e.g., Varano, supra, 366 N.J. Super. at 6 (“A

provider in violation of N.J.A.C. 13:35-6.16 is not eligible to
receive PIP benefits.”).

That said, we reject the contention

that the Schick decision was required to have been issued in
order to render the practice structure here incompatible with
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regulatory requirements and to provide a platform for a
conclusion that a knowing IFPA violation could be proved under
N.J.S.A. 17:33A-4(b).
Here, there was an abundance of proof that the contracts
and penalties -- imposed on the doctor named as nominal owner in
title of this practice -- placed control of the medical practice
in the hands of a chiropractor.

That clearly supported finding

is not overcome by any form-over-substance argument based on the
placement of bare legal title in the plenary licensee who
participated in this scheme.

The trial court demonstrated

clarity of vision in recognizing that this medical practice
structure violated both the letter and spirit of the Board’s
rule.
Moreover, the lengths that defendants went to in shielding
the true controller of this practice from view undermine any
basis for interfering with the trial court’s assessment of the
mixed question of fact and law that was presented to the court.
It is apparent to us, as a reviewing court, that the fact-finder
was also incorporating credibility findings in assessing the
reasonableness of the scheme defendants were seeking to defend
in this IFPA matter.

We extend a wide berth of deference to the

fact-finder in such matters.

Considering all of the

circumstances involved in defendants’ interactions with Neuner,
the trial court could reasonably conclude that defendants
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knowingly assisted Neuner in violating the Board’s rules and
submitting ineligible and fraudulent medical claims for
reimbursement through that practice structure, contrary to law.
In conclusion, knowledge or a “knowing” state of mind for
purposes of a statutory civil violation under the IFPA may be
inferred here.

We find ample evidence to support the trial

court’s finding of the existence of an IFPA violation on this
record.
VI.
The judgment of the Appellate Division is reversed, and the
case is remanded for proceedings consistent with this opinion.

CHIEF JUSTICE RABNER and JUSTICES PATTERSON, FERNANDEZ-VINA,
SOLOMON, and TIMPONE join in JUSTICE LaVECCHIA’s opinion. JUSTICE
ALBIN did not participate.
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HOLDINGS: [1]-The Court held that the right to a civil
jury trial provided by N.J. Const. art. I, para. 9 applies to
private-action claims seeking compensatory and
punitive damages under the Insurance Fraud Prevention
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N.J. Const. art. I, para. 9 and that the right to a jury trial
was implied in the IFPA by the New Jersey Legislature's
choice of legal remedies and by the similarities between
an IFPA action and common-law fraud.
Outcome
Judgment reversed; case remanded to trial court for
further proceedings.
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company damaged as the result of a violation of the Act
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and attorneys fees. N.J.S.A. § 17:33A-7(a). Moreover,
an insurance company shall recover treble damages if
the court determines that the defendant has engaged in

a pattern of violating the IFPA. N.J.S.A. § 17:33A-7(b).
The IFPA does not set forth equitable remedies for
private-party insurance actions. That, however, does not
preclude insurance companies from seeking equitable
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limited to the statutory remedies, but have a wide array
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The Insurance Fraud Prevention Act (IFPA), N.J.S.A. §§
17:33A-1 to 17:33A-30, authorizes an insurance
company to pursue compensatory and treble damages
against a violator. N.J.S.A. § 17:33A-7(a) and (b). Under
the IFPA, compensatory damages include not only
actual damages, but also reasonable investigation
expenses, costs of suit and attorneys fees. N.J.S.A. §
17:33A-7(a). Treble damages are intended to punish,
and only partly to compensate, and therefore have the
classic features of punitive damages. The purpose of
treble damages under the Consumer Fraud Act is to
punish the wrongdoer. Under the IFPA, compensatory
damages, including attorneys' fees and costs, are
trebled if the court determines that the defendant has
engaged in a pattern of violating the Act. N.J.S.A. §
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treble damages under Consumer Fraud Act is form of
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Monetary damages, such as compensatory and punitive
damages, are a typical form of legal relief, the traditional
form of relief offered in the courts of law. The forms of
relief specifically authorized by the Consumer Fraud
Act, N.J.S.A. § 56:8-19, are monetary, compensatory
damages, trebling of those damages and attorneys fees,
which is a hallmark of a legal action. In contrast,
equitable processes are available only to the party who
cannot have a full measure of relief at law. Equitable
remedies are distinguished for their flexibility, their
unlimited variety, their adaptability to circumstances.
The court of equity has the power of devising its remedy
and shaping it so as to fit the changing circumstances of
every case and the complex relations of all the parties.
A few examples of equitable actions are specific
performance of a contractual obligation, partition,
rescission of a contract, labor-strike injunctions, quiettitle matters, declarations of incapacity, and injunctive
restraints of a nuisance. By any measure, the relief
available to insurance companies in Insurance Fraud
Prevention Act, N.J.S.A. §§ 17:33A-1 to 17:33A-30,
actions, compensatory damages, treble damages, and
attorneys' fees and costs, is legal in nature.
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favorably to Zorba, in which the Superior Court of New
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claimants have a right to a jury trial when seeking
damages under the Consumer Fraud Act (CFA),
N.J.S.A. § 56:8-19. In Zorba, the Appellate Division has
concluded that, even though the New Jersey Legislature

did not specifically refer to the right to a jury trial, that
right was implied in private actions under the CFA
because the relief authorized was legal in nature. That
conclusion was buttressed by the close relationship
between the private cause of action under the CFA and
common-law fraud. Significantly, the Court has
observed that the closest statutory analogue to the
Insurance Fraud Prevention Act, N.J.S.A. §§ 17:33A-1
to 17:33A-30, in New Jersey is the Consumer Fraud
Act.
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A private-party action brought under the Insurance
Fraud Prevention Act (IFPA), N.J.S.A. §§ 17:33A-1 to
17:33A-30, resembles a cause of action for commonlaw fraud. The elements of common-law fraud are (1) a
material misrepresentation of a presently existing or
past fact; (2) knowledge or belief by the defendant of its
falsity; (3) an intention that the other person rely on it;
(4) reasonable reliance thereon by the other person;
and (5) resulting damages. To succeed on an IFPA
claim, an insurance company must demonstrate that: (1)
the defendant presented a written or oral statement; (2)
the defendant knew that the statement contained false
or misleading information; and (3) the information was
material to a claim for payment or other benefit pursuant
to an insurance policy or the Unsatisfied Claim and
Judgment Fund Law. N.J.S.A. § 17:33A-4(a)(1). The
insurance company must also prove a fourth element,
that it was damaged as the result of a violation of the
IFPA. N.J.S.A. § 17:33A-7(a). The presence of those
elements permits an insurer to seek money damages,
and even treble damages if the defendant has engaged
in a pattern of violating the IFPA. N.J.S.A. § 17:33A7(a), (b).
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Causes of Action
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of Action
Notably, attorneys' fees, investigatory costs, and costs
of suit are, by definition, compensatory damages under
the Insurance Fraud Prevention Act, N.J.S.A. §§
17:33A-1 to 17:33A-30, and therefore a successful
lawsuit initiated by an insurance company will
necessarily involve an award of damages. N.J.S.A. §
17:33A-7(a).
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Causes of Action
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HN16[ ] Unfair Business Practices, Private Causes
of Action
The only element of a claim for common-law fraud
absent from an Insurance Fraud Prevention Act (IFPA),
N.J.S.A. §§ 17:33A-1 to 17:33A-30, claim is reliance by
the plaintiff on the false statement. Although an IFPA
claim does not precisely match all of the elements of
common-law fraud, neither does it match all of the
elements of equitable fraud. Equitable fraud does not
require proof that a defendant knew of the falsity of a
statement, an element that must be established in a
private-action claim under the IFPA. In a claim of
equitable fraud, a plaintiff must only prove: (1) a material
misrepresentation of a presently existing or past fact; (2)
the maker's intent that the other party rely on it; and (3)
detrimental reliance by the other party.
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HN17[ ] Deceptive & Unfair Trade Practices, State
Regulation
Perfect alignment between the elements of an
Insurance Fraud Prevention Act, N.J.S.A. §§ 17:33A-1
to 17:33A-30, claim and common-law fraud is not
necessary to trigger the right to a jury trial. As the
Superior Court of New Jersey, Appellate Division
pointed out in Zorba, supra: a noteworthy difference
between the Consumer Fraud Act (CFA), N.J.S.A. §
56:8-1 et seq., and common-law fraud causes of action
is that common law fraud requires proof of reliance
while consumer fraud requires only proof of a causal
nexus between the concealment of the material fact and
the loss. Nevertheless, a jury trial is required in a
consumer-fraud case despite the lack of complete
symmetry between a CFA claim and a common-law
fraud claim.

Constitutional Law > Bill of Rights > Fundamental
Rights > Trial by Jury in Civil Actions
Governments > State & Territorial
Governments > Legislatures
Governments > Legislation > Statutory Remedies &
Rights
HN18[ ] Fundamental Rights, Trial by Jury in Civil
Actions
The Supreme Court of New Jersey presumes that the
New Jersey Legislature is aware that New Jersey's jurytrial right attaches to statutory actions that confer legal
remedies and resemble actions in common law. In other
words, the Court will presume, as it must, that the
Legislature intended to conform to the Constitution. The
presumption exists that the Legislature acted with
existing constitutional law in mind and intended the
statute to function in a constitutional manner.

Civil Procedure > Trials > Jury Trials > Right to Jury
Trial

Business & Corporate Compliance > ... > Industry
Practices > Unfair Business Practices > Private
Causes of Action

Governments > Legislation > Statutory Remedies &
Rights

Civil Procedure > Trials > Jury Trials > Right to Jury

Constitutional Law > Bill of Rights > Fundamental
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Rights > Trial by Jury in Civil Actions
HN19[

] Jury Trials, Right to Jury Trial

When the New Jersey Legislature provides for legal
remedies, it can be inferred that it intended to authorize
a jury trial. The United States Supreme Court can infer
that by providing specifically for legal relief, the United
States Congress knew the significance of the term legal,
and intended that there would be a jury trial.

Business & Corporate Compliance > ... > Industry
Practices > Unfair Business Practices > Private
Causes of Action
Civil Procedure > Trials > Jury Trials > Right to Jury
Trial
Constitutional Law > Bill of Rights > Fundamental
Rights > Trial by Jury in Civil Actions
HN20[ ] Unfair Business Practices, Private Causes
of Action
The New Jersey Supreme Court finds that the right to a
jury trial is implied in the Insurance Fraud Prevention
Act (IFPA), N.J.S.A. §§ 17:33A-1 to 17:33A-30, just as it
is in the Consumer Fraud Act, N.J.S.A. § 56:8-1 et seq.
The right to a jury trial under N.J. Const. art. I, para. 9 is
triggered because the IFPA provides legal relief in the
form of compensatory and punitive damages and
because an IFPA claim is comparable to common-law
fraud.

Civil Procedure > Trials > Jury Trials > Province of
Court & Jury
Governments > Courts > Judges
HN21[

] Jury Trials, Province of Court & Jury

The term court need not always be construed as
referring to the judge in the performance of his duties. It
also has an institutional meaning and may sometimes
refer to the deliberative body of jurors.

Business & Corporate Compliance > ... > Industry
Practices > Unfair Business Practices > Private
Causes of Action

Insurance Law > Regulators > State Insurance
Commissioners & Departments > Authorities &
Powers
Constitutional Law > Bill of Rights > Fundamental
Rights > Trial by Jury in Civil Actions
HN22[ ] Unfair Business Practices, Private Causes
of Action
The availability of common-law equitable remedies, in
addition to legal remedies, cannot extinguish the right to
a jury trial. If the jury finds that the insurance companies
are entitled to legal remedies because of violations of
the Insurance Fraud Prevention Act (IFPA), N.J.S.A. §§
17:33A-1 to 17:33A-30, the resolution of the equitable
remedies, a declaration that fraudulent benefits do not
have to be paid, disgorgement of benefits paid,
constructive trusts and equitable liens on defendants'
assets, will be guided accordingly. When equitable
claims or defenses are lodged in what is predominantly
a dispute at law, and when the claims may be viewed
separately without fear of inconsistent determinations,
the court must parse the equitable issues from the legal
issues presented to the jury. That is true also of the
ancillary claims filed by the Commissioner of Banking
and Insurance for violations of the IFPA regarding
administrative penalties to be imposed. N.J.S.A. §
17:33A-7(d). The commissioner may join in an insurer's
action for the purpose of seeking judgment for the
payment of a civil penalty authorized under N.J.S.A. §
17:33A-5.

Business & Corporate Compliance > ... > Industry
Practices > Unfair Business Practices > Private
Causes of Action
Civil Procedure > Trials > Jury Trials > Right to Jury
Trial
Constitutional Law > Bill of Rights > Fundamental
Rights > Trial by Jury in Civil Actions
HN23[ ] Unfair Business Practices, Private Causes
of Action
A jury trial in an Insurance Fraud Prevention Act (IFPA),
N.J.S.A. §§ 17:33A-1 to 17:33A-30, action is not a
recent advent or a break from a long-accepted practice
of bench trials. IFPA claims have been tried before
juries since at least 1994. The New Jersey Legislature's
acquiescence to that practice gives some indication of
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its intent to allow jury trials in private-party actions.

at issue was equitable in nature.

Syllabus

Defendants filed a motion for leave to appeal. The
Appellate Division granted leave to appeal and affirmed
the trial court's denial of defendants' demand of a jury
trial. Allstate N.J. Ins. Co. v. Lajara, 433 N.J. Super. 20,
44, 77 A.3d 491 (App. Div. 2013). The panel held that,
in an insurer's action under N.J.S.A. 17:33A-7, the
IFPA [***3] contains no express right to a jury. Id. at 38.
It also declined to find an implied right from the statute's
silence. Ibid. Additionally, the panel found that
defendants did not possess a constitutional jury-trial
right. Id. at 42.

(This syllabus is not part of the opinion of the Court. It
has been prepared by the Office of the Clerk for the
convenience of the reader. It has been neither reviewed
nor approved by the Supreme Court. Please note that,
in the interest of brevity, portions of any opinion may not
have been summarized.)
Allstate New Jersey Insurance Co. v. Gregorio
Lajara (A-70-13) (073511)
Argued January 5, 2015 -- Decided July 16, 2015
ALBIN, J., writing for a unanimous Court.
The issue in this appeal is whether a civil defendant
sued by an insurance company for violating the
Insurance Fraud Prevention Act (IFPA), N.J.S.A.
17:33A-1 to -30, has a right to trial by jury.

The Supreme Court granted defendants' motion for
leave to appeal.
HELD: The right to a civil jury trial provided by Article I,
Paragraph 9 of the New Jersey Constitution applies to
private-action claims seeking compensatory and
punitive damages under the Insurance Fraud Prevention
Act, N.J.S.A. 17:33A-1 to -30.

In December 2008, plaintiffs Allstate New Jersey
Insurance Company and affiliated companies filed a
604-paragraph complaint alleging that sixty-three
defendants violated the IFPA. The complaint alleges
that defendants engaged in a "broad, multi-faceted
scheme to defraud" plaintiffs of $8.14 million in personal
injury protection benefits under the New Jersey
Automobile Reparation Reform Act, N.J.S.A. 39:6A-1 to
-35. Plaintiffs sought various forms of relief: payment of
compensatory [***2] damages, treble damages, and
attorneys' fees under the IFPA; a declaration that
allegedly fraudulent benefits do not have to be paid;
disgorgement of benefits paid; and constructive trusts
and equitable liens on defendants' assets. Although
plaintiffs demanded a jury trial in the complaint, they
later moved to withdraw that demand.

1. The right to a jury trial was foremost in the minds of
the drafters of New Jersey's first Constitution, which
declared "that the inestimable right of trial by jury shall
remain confirmed, as a part of the law of this colony,
without repeal, forever." N.J. Const. (1776) art. XII. That
bedrock principle was reaffirmed in the State's 1844 and
1947 Constitutions, both of which proclaimed that "[t]he
right of trial by jury shall remain inviolate." N.J. Const.
(1844) art. I, § 7; N.J. Const. (1947) art. I, ¶ 9. The right
of a civil jury trial is preserved in the Seventh
Amendment to the United States Constitution, U.S.
Const. amend. VII, but that guarantee extends only to
federal trials. Thus, "the right to a trial by jury in New
Jersey must arise under either a statute or the state
constitution." In re Envtl. Ins. Declaratory Judgment
Actions, 149 N.J. 278, 292, 693 A.2d 844 (1997). (pp.
11-14)

The trial court granted plaintiffs' motion to withdraw their
jury-trial demand and denied defendants' request for
trial by jury. The court determined that State v. Sailor,
355 N.J. Super. 315, 810 A.2d 564 (App. Div. 2001),
was "the controlling precedent." In that case, the State
brought an action under the IFPA against an individual
defendant for giving false information to an insurance
carrier regarding an automobile accident. The State
sought restitution on the claim paid to the defendant.
The Appellate Division determined that the plaintiff was
not entitled to a jury trial because the Act did not
expressly provide such a right and because the remedy

2. Neither the Seventh Amendment to the United States
Constitution nor New Jersey's constitutional [***4]
counterpart was ever intended to guarantee a right to a
jury trial in all civil cases. The jury-trial right did apply to
all common-law "suits in which legal rights were to be
ascertained and determined." Curtis v. Loether, 415
U.S. 189, 193, 94 S. Ct. 1005, 39 L. Ed. 2d 260 (1974).
Under New Jersey's constitutional jurisprudence, the
right to a jury trial applies to causes of action -- even
statutory causes of action -- that sound in law rather
than equity. Federal courts look almost exclusively to
whether the remedy is legal in nature, but New Jersey
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courts consider not only the nature of the relief -- the
remedy -- but also the historical basis for the cause of
action. The nature of the remedy, however, "remains the
most persuasive factor." Jersey Cent. Power & Light Co.
v. Melcar Util. Co., 212 N.J. 576, 589, 59 A.3d 561
(2013). (pp. 14-16)
3. Under the IFPA, "[a]ny insurance company damaged
as the result of a violation of [the Act] may sue . . . to
recover compensatory damages, which shall include
reasonable investigation expenses, costs of suit and
attorneys fees." N.J.S.A. 17:33A-7(a). The IFPA does
not set forth equitable remedies for private-party
insurance actions, but that does not preclude insurance
companies from seeking equitable remedies available at
common law. Like the Consumer Fraud Act, N.J.S.A.
56:8-1 to -109 (CFA), the IFPA does not expressly
confer the right to [***5] a jury trial. The Court must
determine whether the remedies in a private action
under the IFPA are legal in nature and whether the
cause of action is similar to one recognized under the
common law. (pp. 16-18)
4. The IFPA authorizes an insurance company to
pursue compensatory and treble damages against a
violator. N.J.S.A. 17:33A-7(a), (b). Treble damages are
intended to punish, and only partly to compensate, and
therefore have the classic features of punitive damages.
Compensatory damages, including attorneys' fees and
costs, are trebled if the court finds that a defendant
engaged in a pattern of violating the IFPA. Because only
the first third of a treble-damages award is intended to
compensate the victim for actual damages, the
remaining award is clearly in the nature of punitive
damages. Monetary damages, such as compensatory
and punitive damages, are a typical form of legal relief.
In contrast, equitable processes "are available only to
the party who cannot have a full measure of relief at
law." Wood v. N.J. Mfrs. Ins. Co., 206 N.J. 562, 578, 21
A.3d 1131 (2011). By any measure, the relief available
to insurance companies in IFPA actions -compensatory damages, treble damages, and attorneys'
fees and costs -- is legal in nature. (pp. 18-22)
5. To succeed on [***6] an IFPA claim, an insurance
company must demonstrate that: (1) the defendant
"presented" a "written or oral statement"; (2) the
defendant knew that the statement contained "false or
misleading information"; and (3) the information was
"material" to "a claim for payment or other benefit
pursuant to an insurance policy or the Unsatisfied Claim
and Judgment Fund Law." N.J.S.A. 17:33A-4(a)(1). The
insurance company must also prove a fourth element --

that it was "damaged as the result of a violation of [the
IFPA]." N.J.S.A. 17:33A-7(a). Those elements permit an
insurer to seek money damages, and even treble
damages. Attorneys' fees, investigatory costs, and costs
of suit are, by definition, compensatory damages under
the IFPA, and therefore a successful lawsuit initiated by
an insurance company will necessarily involve an award
of damages. N.J.S.A. 17:33A-7(a). (pp. 22-24)
6. The Court has no reason to conclude that, in IFPA
private-party actions, the Legislature intended a result
inconsistent with the demands of the State's
Constitution. When the Legislature provides for legal
remedies, it can be inferred that it "intended to authorize
a jury trial." Zorba Contractors, Inc. v. Housing Authority
of Newark, 362 N.J. Super. 124, 138, 827 A.2d 313
(App. Div. 2003). The right to a jury trial is implied in the
IFPA, just as it is in the CFA. [***7] The right to a jury
trial under Article I, Paragraph 9 of the New Jersey
Constitution is triggered because the IFPA provides
legal relief in the form of compensatory and punitive
damages and because an IFPA claim is comparable to
common-law fraud. (pp. 24-29)
7. The availability of common-law equitable remedies, in
addition to legal remedies, cannot extinguish the right to
a jury trial. If the jury finds that the insurance companies
are entitled to legal remedies because of violations of
the IFPA, the resolution of the equitable remedies-- a
declaration that fraudulent benefits do not have to be
paid, disgorgement of benefits paid, constructive trusts
and equitable liens on defendants' assets -- will be
guided accordingly. Because the private-party legal
claims predominate, the Court need not address Sailor,
supra, 355 N.J. Super. 315. In this private-party IFPA
action, the right to a jury trial is compelled by Article I,
Paragraph 9 of the New Jersey Constitution. Also, the
right to a jury trial is implied in the IFPA by the
Legislature's choice of legal remedies and by the
similarities between an IFPA action and common-law
fraud. (pp. 29-31)
The judgment of the Appellate Division is REVERSED
and the matter is REMANDED to the Law Division for
proceedings consistent with the Court's opinion.
Counsel: Carl A. Salisbury argued the cause [***8] for
appellants (Kilpatrick Townsend & Stockton, attorneys).

Thomas O. Mulvihill argued the cause for respondents
(Pringle Quinn Anzano, attorneys).
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Judges: JUSTICE ALBIN delivered the opinion of the
Court. CHIEF JUSTICE RABNER; JUSTICES
LaVECCHIA, PATTERSON, and SOLOMON; and
JUDGE CUFF (temporarily assigned) join in JUSTICE
ALBIN's opinion. JUSTICE FERNANDEZ-VINA did not
participate.
Opinion by: ALBIN

Opinion
[*134] [**1223] JUSTICE ALBIN delivered the opinion
of the Court.
In this appeal, we must decide whether a civil defendant
sued by an insurance company for violating the
Insurance Fraud Prevention Act (IFPA), N.J.S.A.
17:33A-1 to -30, has a right to trial by jury. The trial
court determined that, in an action arising under the
IFPA, neither the statutory scheme nor the New Jersey
Constitution grants a civil defendant the right to a jury
trial. The Appellate Division affirmed. Allstate N.J. Ins.
Co. v. Lajara, 433 N.J. Super. 20, 44, 77 A.3d 491
(App.Div.2013).
We now reverse. The right to a civil jury trial is one of
the oldest and most fundamental of rights. It predates
the founding of our Republic, is enshrined in the Federal
Bill of Rights, and is part of the fabric of all three of New
Jersey's Constitutions. A jury trial is self-government at
work in our constitutional system, and a verdict
rendered by one's peers is the ultimate [***9] validation
in a democratic society.
In determining whether the jury-trial right applies to a
statutory cause of action, we assess whether the grant
of a jury trial is consistent with our common-law
tradition. An IFPA HN1[ ] claim meets that standard
because compensatory and punitive damages are legal
-- not equitable -- in nature and because the elements
necessary to prove an IFPA claim are similar to
common-law fraud.
By this measure, we conclude that the right to a civil jury
trial provided by Article I, Paragraph 9 of the New
Jersey Constitution applies to private-action claims
seeking compensatory and punitive damages under the
IFPA. We also presume [**1224] that the Legislature,
in passing the IFPA, intended the statutory scheme to
conform to the Constitution. We therefore remand to the
trial court to allow defendants in this case to exercise
their right to a jury trial.

I.
A.
In December 2008, plaintiffs Allstate New Jersey
Insurance Company and affiliated companies,
Encompass Insurance, and [*135]
Commercial
Insurance Company of Newark, New Jersey, filed a
604-paragraph complaint alleging that sixty-three
defendants violated the IFPA.1 The sixty-three
defendants include physicians and chiropractors;
medical, imaging, and pain-management practices;
medical [***10] equipment and billing companies;
employees, owners, and shareholders of those
practices and companies; and an attorney and
unlicensed individuals.
The complaint alleges that defendants engaged in a
"broad, multi-faceted scheme to defraud" plaintiffs of
$8.14 million in personal injury protection benefits under
the New Jersey Automobile Reparation Reform Act,
N.J.S.A. 39:6A-1 to -35. According to the complaint,
defendants played different roles and engaged in
singular and multiple fraudulent acts in this far-reaching
scheme. Unlicensed defendants provided "purported
healthcare services" through companies that concealed
their true status. Defendants provided unnecessary care
and prescribed unnecessary medical equipment,
engaged
in
fraudulent
testing
of
patients,
misrepresented test results and patients' symptoms, and
unlawfully split fees and concealed prohibited selfreferrals -- all for the purpose of wrongly securing or
enhancing recoveries for claimants or price gouging.
The complaint also [***11] contends that some
defendants paid fees to individuals who staged
accidents, created fraudulent medical records and bills,
and recruited persons involved in accidents who
suffered either minor or no injuries.
Plaintiffs sought various forms of relief: payment of
compensatory damages, treble damages, and attorneys'
fees under the IFPA; a declaration that allegedly
fraudulent benefits do not have to be paid;
disgorgement of benefits paid; and constructive trusts
and equitable liens on defendants' assets.
Although plaintiffs demanded a jury trial in the
complaint, they later moved to withdraw that demand.
That motion was opposed [*136] by defendants A.P.

1

Also included as plaintiffs are Allstate Insurance Company,
Allstate Indemnity Company, Allstate Property and Casualty
Insurance Company, and Allstate New Jersey Property and
Casualty Insurance Company.
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Diagnostic Imaging, Inc. and Dr. Harshad Patel, who are
parties to this appeal, as well as by other defendants. 2
B.
The trial court granted plaintiffs' motion to withdraw their
jury-trial demand and denied defendants' request for
trial by jury. The court determined that State v. Sailor,
355 N.J. Super. 315, 810 A.2d 564 (App.Div.2001), was
"the controlling precedent." In that case, the State
brought an action under the IFPA against an individual
[**1225] defendant for giving false information to an
insurance carrier regarding an automobile accident. Id.
at 318-19, 810 A.2d 564. The State sought restitution on
the claim paid to the defendant. Id. at 318, 810 A.2d
564. The Appellate Division determined that the plaintiff
was not entitled to a jury trial because the Act did not
expressly provide such a right and because the remedy
at issue was equitable in nature. Id. at 322-23, 810 A.2d
564. The trial court ruled that "Sailor makes clear that
the issue turns on the fact that the remedies available
under the [IFPA] are in the form of restitution, an
equitable form of relief," and therefore at common law
plaintiffs would not have been entitled to a jury trial.
Defendants filed a motion for leave to appeal.
C.
The Appellate Division granted leave to appeal and
affirmed the trial court's denial of defendants' demand of
a jury trial. Allstate, supra, 433 N.J. Super. at 27, 44, 77
A.3d 491. The panel held that, [*137] in an insurer's
action under N.J.S.A. 17:33A-7, the IFPA contains no
express right to a jury. [***13] Id. at 38, 77 A.3d 491. It
also declined to find an implied right from the statute's
silence. Ibid.
Additionally, the panel found that defendants did not
possess a constitutional jury-trial right. Id. at 42, 77 A.3d
491. The panel acknowledged that, "'[g]enerally, the
New Jersey Constitution protects the right of trial by jury
in legal, but not equitable, actions.'" Id. at 41, 77 A.3d

2

The Commissioner of Banking and Insurance, who had
earlier intervened in the suit, moved to strike the jury demand
as it related to the Commissioner's claims. See N.J.S.A.
17:33A-7(d) (authorizing Commissioner to join in insurance
company's private action, in order to recover civil penalties
authorized by N.J.S.A. 17:33A-5). No party contends that
there is a right to a jury trial on the Commissioner's claims.
See State v. Sailor, 355 N.J. Super. 315, 322, 810 A.2d 564
(App.Div.2001). The Commissioner is not a party to
this [***12] appeal.

491 (quoting Ins. Co. of N. Am. v. Anthony Amadei
Sand & Gravel, Inc., 162 N.J. 168, 176, 742 A.2d 550
(1999)). However, it determined that the insurers' claims
under the IFPA more closely resemble an equitable
action for which there is no jury-trial right. The panel
noted that "[t]he remedy sought 'remains the most
persuasive factor.'" Ibid. (quoting Jersey Cent. Power &
Light Co. v. Melcar Util. Co. (JCP&L), 212 N.J. 576, 589,
59 A.3d 561 (2013)). With that in mind, the panel
maintained that the monetary relief "denominated as
compensatory damages" under N.J.S.A. 17:33A-7(a) "is
in the nature of restitution," which is typically an
equitable remedy. Id. at 43, 77 A.3d 491. Moreover,
based on a historical view of the common law, the panel
concluded that a private-party action under the IFPA "is
significantly different from legal fraud" and "is more akin
to equitable fraud, to which no jury trial right attaches."
Ibid.
Accordingly,
the panel "discern[ed]
no
constitutional right to a trial by jury for private claims
under the [IFPA]." Id. at 44, 77 A.3d 491.
This Court granted defendants' motion for leave to
appeal.
II.
A.
Defendants, [***14] Dr. Harshad Patel and A.P.
Diagnostic Imaging, Inc., contend that the Appellate
Division erred in holding that a defendant in a private
action under the IFPA has no right to a jury trial.
Defendants point to Zorba Contractors, Inc. v. Housing
Authority of Newark, 362 N.J. Super. 124, 827 A.2d 313
[*138] (App.Div.2003), in which the Appellate Division
found an implied statutory right to a jury trial under the
Consumer Fraud Act (CFA), N.J.S.A. 56:8-1 to -109.
Defendants maintain that the elements and remedies
(compensatory damages, treble damages, and
attorneys' fees) in a CFA claim are nearly identical to
those in an IFPA claim. They argue that an IFPA claim
is more akin to common-law fraud than equitable fraud.
They emphasize that in Zorba, supra, 362 N.J. Super. at
138, 827 A.2d 313, the Appellate Division classified the
CFA remedies as the "hallmark [**1226] of a legal
action." Defendants further stress that in JCP&L, supra,
212 N.J. 576, 59 A.3d 561, we adopted Zorba's
reasoning for determining when a jury trial is mandated.
B.
In contrast, plaintiffs argue that the remedies available
under the IFPA are equitable in nature and, accordingly,
there is no right to a jury trial under the IFPA. They
assert that the differences between the IFPA and the
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CFA make Zorba's analysis inapplicable. Plaintiffs
submit that "damages are not an element of a cause of
action under the IFPA" and that "the Legislature
specifically [***15] described the [IFPA's] damages" as
a form of restitution, thus signaling that their claim
sounds in equity. They highlight that the wording of the
IFPA states that "the court" -- not a jury -- makes the
fact-finding on the award of treble damages.
Additionally, plaintiffs reject the idea that the prior use of
jury trials in IFPA cases suggests an implied right to a
jury trial. According to plaintiffs, the "entire history of the
IFPA" suggests that the statute's drafters wanted to
avoid the "delays and inefficiencies" that come with jury
trials in combatting insurance fraud. In addition, plaintiffs
posit that the complaint made by the State, as an
intervenor in the IFPA action, must be decided by the
court and therefore combining all claims in a bench trial
"will result in numerous procedural efficiencies." Finally,
plaintiffs assert that "a right to a jury trial is not
constitutionally [*139] required because the cause of
action available under the IFPA is distinctive from
common law fraud."
III.
Our task is to determine whether the right to a jury trial
in a private action brought under the IFPA is implicit in
the statutory scheme or, alternatively, is mandated by
Article I, Paragraph 9 of the New Jersey Constitution.
N.J. Const. art. I, ¶ 9 HN2[ ] ("The right of trial [***16]
by jury shall remain inviolate[.]"). HN3[ ] In interpreting
a statute or the Constitution, our review is de novo.
Farmers Mut. Fire Ins. Co. of Salem v. N.J. Prop.-Liab.
Ins. Co. of Salem v. N.J. Prop.-Liab. Ins. Guar. Ass'n,
215 N.J. 522, 535, 74 A.3d 860 (2013). As such, we
owe no deference to the interpretive conclusions of the
trial court or Appellate Division. Murray v. Plainfield
Rescue Squad, 210 N.J. 581, 584, 46 A.3d 1262 (2012).
IV.
The issue before us is whether defendants in a private
action brought under the IFPA have a right to trial by
jury. Resolving that issue requires an understanding of
the historical development and importance of the jurytrial right in our constitutional scheme.
A.
The right to a jury trial is deeply rooted in the English
common law and traces its origins as far back as the
Magna Carta. See Duncan v. Louisiana, 391 U.S. 145,
151, 88 S. Ct. 1444, 1448, 20 L. Ed. 2d 491, 497 (1968).
The common-law tradition of trial by jury was carried
over to the American colonies and, in time, took the

form of a fundamental right. Lyn-Anna Props. v.
Harborview Dev. Corp., 145 N.J. 313, 318-19, 678 A.2d
683 (1996). In the Seventeenth Century, the provinces
of West and East Jersey codified the jury-trial right in
two separate enactments, one stating that "the tryals of
all causes, civil and criminal, shall be heard and decided
by the virdict or judgment of twelve honest [*140] men
of the neighbourhood," The Concessions and
Agreements of the Proprietors, Freeholders and
Inhabitants of the Province of West New-Jersey, in
America, Chap. [***17] XXII (1676), and the other
stating that "all trials shall be by the verdict of twelve
men," East Jersey House of Representatives' [**1227]
1699 Declaration of Rights and Privileges (1699). In
New Jersey, as in the other colonies, the right to trial by
jury retained its hold in the years preceding the
American Revolution. In its 1774 Declaration of Rights,
the first Continental Congress proclaimed, "'the
respective colonies [were] entitled to the common law of
England, and more especially to the great and
inestimable privilege of being tried by their peers.'"
Parklane Hosiery Co. v. Shore, 439 U.S. 322, 340 n.3,
99 S. Ct. 645, 656 n.3, 58 L. Ed. 2d 552, 568 n.3 (1979)
(Rehnquist, J., dissenting) (quoting 1 Journals of the
Continental Congress 69 (1904 ed.)).
One of the precipitating causes of the American
Revolution was the British Parliament's passage of Acts
that extended the jurisdiction of the admiralty courts
"beyond their antient limits thereby depriving [the
colonists] of the inestimable right of trial by jury" and
thus subjecting the colonists "to the arbitrary decision of
a single and dependent judge." Reid v. Covert, 354 U.S.
1, 29 n.51, 77 S. Ct. 1222, 1237 n.51, 1 L. Ed. 2d 1148,
1170 n.51 (1957) (quoting Thomas Jefferson, 2 Journals
of the Continental Congress 132 (Ford ed.)). Indeed,
one of the specific grievances listed in the Declaration of
Independence was that the Crown had deprived [***18]
the colonists "in many cases, of the benefits of Trial by
Jury." The Declaration of Independence para. 3 (U.S.
1776).
The right to trial by jury was foremost in the minds of the
drafters of New Jersey's first Constitution. Ratified on
July 2, 1776, just two days before the Declaration of
Independence, the New Jersey Constitution declared
"that the inestimable right of trial by jury shall remain
confirmed, as a part of the law of this colony, without
repeal, forever." N.J. Const. (1776) art. XII; see Wood v.
N.J. Mfrs. Ins. Co., 206 N.J. 562, 574, 21 A.3d 1131
(2011). That bedrock principle was reaffirmed in our
1844 and 1947 Constitutions, both of which proclaimed
that "[t]he right of trial by [*141] jury shall remain
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inviolate." N.J. Const. (1844) art. I, § 7; N.J. Const.
(1947) art. I, ¶ 9.
HN4[ ] The right of a civil jury trial is preserved in our
national charter as the Seventh Amendment to the
United States Constitution.3 U.S. Const. amend. VII.
The Seventh Amendment's "guarantee of a jury trial in
civil cases" extends only to federal trials because the
Seventh Amendment has not been made applicable to
the States through the Fourteenth Amendment's Due
Process Clause. See In re Application of LiVolsi, 85 N.J.
576, 587 n.7, 428 A.2d 1268 (1981). Thus, "the right to
a trial by jury in New Jersey must arise under either a
statute or the state constitution." In re Envtl. Ins.
Declaratory Judgment Actions, 149 N.J. 278, 292, 693
A.2d 844 (1997).
B.
HN5[ ] Neither the Seventh Amendment nor New
Jersey's constitutional counterpart was ever intended to
guarantee a right to a jury trial in all civil cases. Thus,
"the thrust of the [Seventh] Amendment was to preserve
the right to jury trial as it existed in 1791" -- the time of
the Amendment's ratification. Curtis v. Loether, 415 U.S.
189, 193-94, 94 S. Ct. 1005, 1007, 39 L. Ed. 2d 260,
265 (1974). At that time, the right to a jury trial did not
extend to matters falling within the jurisdiction of
[**1228] the admiralty courts or equity courts, "where
equitable rights alone were recognized, and equitable
remedies were administered." Id. at 193, 94 S. Ct. at
1008, 39 L. Ed. 2d at 265-66 (internal quotation marks
omitted). The jury-trial right did apply to all common-law
"suits in which legal rights were to be ascertained and
determined." Ibid. (internal quotation marks omitted).
Not surprisingly, federal and New [*142] Jersey
jurisprudence are in agreement on this point. Lyn-Anna
Props., supra, 145 N.J. at 318-19. The historical annals
do not suggest that the drafters of the 1776 New Jersey
Constitution and the 1791 Federal Bill of Rights had
different conceptions of the scope of the right to a civil
jury trial.

3

The Seventh Amendment provides:
In Suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury shall
be preserved, and no fact tried by a jury, [***19] shall be
otherwise re-examined in any Court of the United States,
than according to the rules of the common law.
[U.S. Const. amend. VII.]

The United States Supreme Court has given an
expansive interpretation of the Seventh Amendment,
finding that [***20] the right to a jury trial extends
"beyond the common-law forms of action recognized" at
the time of the Constitution's ratification to new statutory
causes of action, provided those statutes "create[] legal
rights and remedies, enforceable in an action for
damages in the ordinary courts of law." Curtis, supra,
415 U.S. at 193-94, 94 S. Ct. at 1007-08, 39 L. Ed. 2d at
265-66.
C.
HN6[ ]
Under
New
Jersey's
constitutional
jurisprudence, the right to a jury trial applies to causes
of action -- even statutory causes of action -- that sound
in law rather than equity. JCP&L, supra, 212 N.J. at 589,
59 A.3d 561. The federal courts look almost exclusively
to whether the remedy is legal in nature in determining
whether a party has a right to a jury. Curtis, supra, 415
U.S. at 197, 94 S. Ct. at 1010, 39 L. Ed. 2d at 268
(stating that in Title VII cases compensatory and
punitive damages constitute legal, not equitable, relief).
New Jersey courts have taken a slightly different
approach, considering not only the nature of the relief -the remedy -- but also the historical basis for the cause
of action. JCP&L, supra, 212 N.J. at 589, 59 A.3d 561;
Wood, supra, 206 N.J. at 575, 21 A.3d 1131. This
second factor examines whether the cause of action
resembles one that existed in common law. See JCP&L,
supra, 212 N.J. at 593-94, 59 A.3d 561; Zorba, supra,
362 N.J. Super. at 139-40, 827 A.2d 313. Nevertheless,
the nature of the remedy "'remains the most persuasive
factor.'" JCP&L, supra, 212 N.J. at 589, 59 A.3d 561
(quoting Weinisch v. Sawyer, 123 N.J. 333, 344, 587
A.2d 615 (1991)). The weight given to the [*143]
remedy makes it unlikely that our courts and federal
courts will diverge [***21] in the types of cases in which
a jury trial would be available.
V.
A.
The IFPA HN7[ ] was enacted to "confront
aggressively the problem of insurance fraud." N.J.S.A.
17:33A-2. In pursuit of that goal, the "IFPA interdicts a
broad range of fraudulent conduct." Liberty Mut. Ins. Co.
v. Land, 186 N.J. 163, 172, 892 A.2d 1240 (2006).
The IFPA HN8[ ] provides, in relevant part, that a
"person or practitioner" violates the Act when he
(1) [p]resents or causes to be presented any written
or oral statement as part of, or in support of or
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opposition to, a claim for payment or other benefit
pursuant to an insurance policy . . . knowing that
the statement contains any false or misleading
information concerning any fact or thing material to
the claim; or
(2) [p]repares or makes any written or oral
statement that is intended to be presented to any
insurance company, . . . in connection with, or in
support of or opposition to any claim for payment
[**1229] or other benefit pursuant to an insurance
policy . . . knowing that the statement contains any
false or misleading information concerning any fact
or thing material to the claim; or
(3) [c]onceals or knowingly fails to disclose the
occurrence of an event which affects any person's
initial or continued right or entitlement to (a) any
insurance benefit or payment or (b) the
amount [***22] of any benefit or payment to which
the person is entitled[.]
[N.J.S.A. 17:33A-4(a)(1), (2), (3).]
The IFPA HN9[ ] authorizes two separate causes of
action to enforce the statutory scheme -- one a State
action brought by the Commissioner of Banking and
Insurance, N.J.S.A. 17:33A-5,4 and the other a private
civil action brought by insurers "damaged as the result
of a violation of any provision of [the IFPA]," N.J.S.A.
17:33A-7. [*144] The right to a jury trial in a private civil
action is the only issue in this case.
HN10[ ] Under the IFPA, "[a]ny insurance company
damaged as the result of a violation of [the Act] may sue
. . . to recover compensatory damages, which shall
include reasonable investigation expenses, costs of suit
and attorneys fees." N.J.S.A. 17:33A-7(a). Moreover, an
insurance company "shall recover treble damages if the
court determines that the defendant has engaged in a
pattern [***23] of violating [the IFPA]." N.J.S.A. 17:33A7(b). The IFPA does not set forth equitable remedies for
private-party insurance actions. That, however, does not
preclude insurance companies from seeking equitable
remedies available at common law. See Brenner v.

4

The IFPA permits the Commissioner to bring a civil action
seeking monetary penalties, ranging from "not more than
$5,000 for the first violation, $10,000 for the second violation
and $15,000 for each subsequent violation"; "restitution to any
insurance company or other person who has suffered a loss
as a result of a[n] [IFPA] violation"; and attorneys' fees and
costs. N.J.S.A. 17:33A-5.

Berkowitz, 134 N.J. 488, 516, 634 A.2d 1019 (1993)
(stating that "courts are not limited to the statutory
remedies, but have a wide array of equitable remedies
available to them").
Like the Consumer Fraud Act, N.J.S.A. 56:8-1 to -109,
the IFPA does not expressly confer the right to a jury
trial. The absence of express language is just the start
of the analysis. Because we presume that the
Legislature intended to act in conformity with the
Constitution, the statutory and constitutional analysis is
closely aligned. We must determine whether the
remedies in a private action under the IFPA are legal in
nature and whether the cause of action is similar to one
recognized under the common law.
B.
We begin by examining the "'the most persuasive
factor'" -- the remedy available to insurance companies.
See JCP&L, supra, 212 N.J. at 589, 59 A.3d 561
(quoting Weinisch, supra, 123 N.J. at 344, 587 A.2d
615). The IFPA HN11[ ] authorizes an insurance
company to pursue compensatory and treble damages
against a violator. N.J.S.A. 17:33A-7(a), (b). Under the
IFPA, "compensatory damages" include not only actual
damages, but also "reasonable investigation [***24]
expenses, costs of suit and attorneys fees." N.J.S.A.
17:33A-7(a). Treble damages are intended to punish,
[*145] and only partly to compensate, and therefore
have the classic features of punitive damages. Liberty
Mut., supra, 186 N.J. at 185, 892 A.2d 1240 (noting that
purpose of treble damages under Consumer Fraud Act
is "to punish the wrongdoer" (internal quotation marks
omitted)). Under the IFPA, compensatory damages,
including attorneys' fees and costs, are trebled "if the
court determines that the defendant has engaged in a
pattern [**1230] of violating th[e] [A]ct." N.J.S.A.
17:33A-7(a), (b). Because only the first third of a trebledamages award is intended to compensate the victim
for actual damages, the remaining award is clearly in
the nature of punitive damages. Wanetick v. Gateway
Mitsubishi, 163 N.J. 484, 494-96, 750 A.2d 79 (2000)
(indicating that award of treble damages under
Consumer Fraud Act is form of punitive damages);
Zorba, supra, 362 N.J. Super. at 138, 827 A.2d 313
(same).
HN12[ ] Monetary damages, such as compensatory
and punitive damages, are a typical form of legal relief -"the traditional form of relief offered in the courts of law."
Curtis, supra, 415 U.S. at 196-97, 94 S. Ct. at 1009-10,
39 L. Ed. 2d at 267-68; see also Wood, supra, 206 N.J.
at 578, 21 A.3d 1131 (characterizing claim for "money
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damages" as "invok[ing] solely legal and not equitable
relief"); Zorba, supra, 362 N.J. Super. at 138, 827 A.2d
313 ("[T]he forms of relief specifically authorized by
N.J.S.A. 56:8-19 [of the Consumer Fraud Act] are
monetary -- compensatory damages, trebling of those
damages and attorneys [***25] fees -- which is a
hallmark of a legal action.").
In contrast, equitable processes "'are available only to
the party who cannot have a full measure of relief at
law.'" Wood, supra, 206 N.J. at 578, 21 A.3d 1131
(quoting Bolte v. Rainville, 138 N.J. Eq. 508, 512, 48
A.2d 191 (E. & A.1946)). "Equitable remedies 'are
distinguished for their flexibility, their unlimited variety,
their adaptability to circumstances . . . . [T]he court of
equity has the power of devising its remedy and shaping
it so as to fit the changing circumstances of every case
and the complex relations of all the parties.'" US Bank
Nat'l Ass'n v. Guillaume, [*146] 209 N.J. 449, 476, 38
A.3d 570 (2012) (quoting Sears, Roebuck & Co. v.
Camp, 124 N.J. Eq. 403, 411-12, 1 A.2d 425 (E. &
A.1938)). A few examples of equitable actions are
specific performance of a contractual obligation,
partition, rescission of a contract, labor-strike
injunctions,
quiet-title
matters,
declarations
of
incapacity, and injunctive restraints of a nuisance. See
generally William A. Dreier & Paul A. Rowe, Guidebook
to Chancery Practice in New Jersey (8th ed. 2012).
By any measure, the relief available to insurance
companies in IFPA actions -- compensatory damages,
treble damages, and attorneys' fees and costs -- is legal
in nature.
C.
In determining the right to a jury trial, the other prong of
our analysis is whether the statutory cause of action
authorized by the IFPA is comparable to an action
known at common law. [***26] See JCP&L, supra, 212
N.J. at 593-96, 59 A.3d 561 (comparing claim filed
pursuant to Underground Facility Protection Act (UFPA),
N.J.S.A. 48:2-73 to -91, to common-law negligence
cause of action); Zorba, supra, 362 N.J. Super. at 13940, 827 A.2d 313 (comparing CFA claim to common-law
fraud action).
In JCP&L, supra, we found that a cause of action for
property damages arising under a provision of the
Underground Facility Protection Act, N.J.S.A. 48:280(d), was similar to common-law negligence because it
"impose[d] liability on the excavator for any negligent
damage to an operator's underground facility." 212 N.J.
at 583, 593-96, 59 A.3d 561 (emphasis added). We

concluded that the Act's requirement that propertydamage claims of less than $25,000 be submitted for
mandatory, binding arbitration to the Office of Dispute
Settlement within the Office of the Public Defender
violated New Jersey's constitutional right to a jury trial.
Id. at 583-84, 600, 59 A.3d 561. We reached that
conclusion because the statutory cause of action was
based on "principles of common-law [**1231]
negligence" and provided for monetary damages. Id. at
593-94, 596, 46 A.3d 1262. We thus held that "[t]he
Legislature [*147] was not at liberty to ignore the right
to a civil jury trial for property damages when enacting
the [Underground Facility Protection Act]." Id. at 596, 46
A.3d 1262.
HN13[ ] In JCP&L, supra, 212 N.J. at 592-93, 59 A.3d
561, we cited favorably to Zorba, supra, 362 N.J. Super.
at 128-30, 827 A.2d 313, in which the Appellate Division
held that private-party claimants have a right to [***27]
a jury trial when seeking damages under the CFA,
N.J.S.A. 56:8-19. In Zorba, supra, the Appellate Division
concluded that, "even though the Legislature did not
specifically refer to the right to a jury trial," that right was
implied in private actions under the CFA because the
relief authorized was "legal in nature." 362 N.J. Super.
at 138-39, 827 A.2d 313. That conclusion was
buttressed "by the close relationship between the
private cause of action [under the CFA] and commonlaw fraud." Id. at 139, 827 A.2d 313. Significantly, we
have observed that "[t]he closest statutory analogue to
[the] IFPA in New Jersey is the Consumer Fraud Act."
Liberty Mut., supra, 186 N.J. at 176, 892 A.2d 1240.
VI.
A.
HN14[ ] A private-party action brought under the IFPA
resembles a cause of action for common-law fraud. The
elements of common-law fraud are "(1) a material
misrepresentation of a presently existing or past fact; (2)
knowledge or belief by the defendant of its falsity; (3) an
intention that the other person rely on it; (4) reasonable
reliance thereon by the other person; and (5) resulting
damages." Banco Popular N. Am. v. Gandi, 184 N.J.
161, 172-73, 876 A.2d 253 (2005) (internal quotation
marks omitted).
To succeed on an IFPA claim, an insurance company
must demonstrate that: (1) the defendant "presented" a
"written or oral statement"; (2) the defendant knew that
the statement contained "false [***28] or misleading
information"; and (3) the information was "material" to "a
claim for payment or other benefit pursuant to an
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[*148] insurance policy or the Unsatisfied Claim and
Judgment Fund Law." N.J.S.A. 17:33A-4(a)(1). The
insurance company must also prove a fourth element -that it was "damaged as the result of a violation of [the
IFPA]." N.J.S.A. 17:33A-7(a). The presence of those
elements permits an insurer to seek money damages,
and even treble damages if "the defendant has engaged
in a pattern of violating [the IFPA]." N.J.S.A. 17:33A7(a), (b). HN15[ ] Notably, attorneys' fees,
investigatory costs, and costs of suit are, by definition,
compensatory damages under the IFPA, and therefore
a successful lawsuit initiated by an insurance company
will necessarily involve an award of damages. N.J.S.A.
17:33A-7(a).
HN16[ ] The only element of a claim for common-law
fraud absent from an IFPA claim is reliance by the
plaintiff on the false statement. Although an IFPA claim
does not precisely match all of the elements of
common-law fraud, neither does it match all of the
elements of equitable fraud. Equitable fraud does not
require proof that a defendant knew of the falsity of a
statement, Jewish Ctr. of Sussex Cnty. v. Whale, 86
N.J. 619, 624-25, 432 A.2d 521 (1981) -- an element
that must be established in a private-action claim
under [***29] the IFPA.5
[**1232] HN17[ ] Perfect alignment between the
elements of an IFPA claim and common-law fraud is not
necessary to trigger the right to a jury trial. As the
Appellate Division pointed out in Zorba, supra: a
"noteworthy difference between the [Consumer Fraud
Act and common-law fraud] causes of action is that
'common law fraud requires proof of reliance while
consumer fraud requires only proof of a causal nexus
between the concealment of the material fact and the
loss.'" 362 N.J. Super. at 139, 827 A.2d 313 (quoting
Varacallo v. Mass. Mut. Life Ins. Co., 332 N.J. Super.
31, 43, 752 A.2d 807 (App.Div.2000)). Nevertheless, a
jury trial is required in [*149] a consumer-fraud case
despite the lack of complete symmetry between a CFA
claim and a common-law fraud claim.
B.
The historical record of the early Republic suggests that

those who secured the right to a jury trial in New
Jersey's 1776 Constitution -- as well as this State's two
subsequent Constitutions -- did not intend for that right
to be given a crabbed interpretation. New Jersey's 1776
Constitution was [***30] drafted at a time when Acts
passed by the British Parliament depriving colonists of
their time-honored jury-trial rights were of recent
memory. The declaration in that first Constitution that
"the inestimable right to trial by jury shall remain
confirmed . . . without repeal, forever" was a promise to
the people and a message to lawmakers. The State's
subsequent Constitutions have reinforced that original
declaration.
The plaintiff insurance companies claim that the drafters
of the IFPA wanted to avoid the "delays and
inefficiencies" of jury trials. To be sure, other means of
trying cases are more expeditious and efficient than a
jury trial. But those who gave us the guarantee of trial by
jury had their eye on a higher value -- the validation that
comes from a judgment of one's peers. We reject the
insurance companies' argument that a jury-trial right is
not implied in a private-party IFPA action.
HN18[ ] We presume that the Legislature is aware that
New Jersey's jury-trial right attaches to statutory actions
that confer legal remedies and resemble actions in
common law. See Zorba, supra, 362 N.J. Super. at 13839, 827 A.2d 313. In other words, we will presume, as
we must, that the Legislature intended to conform to the
Constitution. See Gallenthin Realty Dev., Inc. v.
Borough of Paulsboro, 191 N.J. 344, 359, 924 A.2d 447
(2007) (noting [***31] presumption that "Legislature
acted with existing constitutional law in mind and
intended the statute to function in a constitutional
manner" (internal quotation marks omitted)).
[*150] We have no reason to conclude that, in IFPA
private-party actions, the Legislature intended a result
inconsistent with the demands of our State Constitution.
HN19[ ] When the Legislature provides for legal
remedies, it can be inferred that it "intended to authorize
a jury trial." Zorba, supra, 362 N.J. Super. at 138, 827
A.2d 313; see also Lorillard v. Pons, 434 U.S. 575, 583,
98 S. Ct. 866, 871, 55 L. Ed. 2d 40, 47 (1978) ("We can
infer . . . that by providing specifically for 'legal' relief,
Congress knew the significance of the term 'legal,' and
intended that there would be a jury trial . . . .").

5

In a claim of equitable fraud, a plaintiff must only prove: "(1) a
material misrepresentation of a presently existing or past fact;
(2) the maker's intent that the other party rely on it; and (3)
detrimental reliance by the other party." First Am. Title Ins. Co.
v. Lawson, 177 N.J. 125, 136-37, 827 A.2d 230 (2003)
(internal quotation marks omitted).

The Legislature clearly understands the high, preferred
place of the right of trial by jury, as is clear from its
response to our decision in Shaner v. Horizon Bancorp.,
116 N.J. 433, 561 A.2d 1130 (1989). In Shaner, supra,
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the Court had to determine whether, in the absence of
express language granting the right to a jury trial in a
[**1233] private-action case, such a right was implied
in the language of the Law Against Discrimination
(LAD), N.J.S.A. 10:5-1 to -49. 116 N.J. at 446, 561 A.2d
1130. The LAD provided for compensatory and punitive
damages as well as equitable relief for a victim of
discrimination. N.J.S.A. 10:5-17. The Court found no
historical corollary in the [***32] common law to a LAD
claim and ultimately concluded, based on its analysis,
that neither the statute nor the New Jersey Constitution
compelled a jury trial in private-action LAD cases.
Shaner, supra, 116 N.J. at 446, 455, 561 A.2d 1130.
Seven months after the Shaner decision, the Legislature
amended the LAD to provide the right to a jury trial in
private-party LAD actions. L. 1990, c. 12, § 2 (codified
as amended at N.J.S.A. 10:5-13). The swiftness of the
Legislature's reaction to this Court's decision leads to
the inference that the amendment was curative,
intended to express that the Legislature actually meant
to confer a jury-trial right despite its failure to expressly
say so. See 1A Norman J. Singer & J.D. Shambie
Singer, Sutherland Statutory Construction, § 22:31, at
375 (7th ed. 2009) (noting that when amendment is
expeditiously adopted to overturn judicial [*151]
interpretation of statute, courts may "logically conclude
that a[n] amendment was adopted to make plain what
the legislation had been all along from the time of the
statute's original enactment").
HN20[ ] We find that the right to a jury trial is implied in
the IFPA, just as it is in the CFA. See Zorba, supra, 362
N.J. Super. at 138-39, 827 A.2d 313. In summary, the
right to a jury trial under Article I, Paragraph 9 of the
New Jersey Constitution is triggered because the IFPA
provides legal relief in the form [***33] of compensatory
and punitive damages and because an IFPA claim is
comparable to common-law fraud.
C.
We reject Allstate's argument that the Legislature did
not intend the jury to act as the fact-finder in an IFPA
case because N.J.S.A. 17:33A-7(b) states that the
claimant "shall recover treble damages if the court
determines that the defendant has engaged in a pattern
of violati[ons]." (Emphasis added). First, the statute
does not consign to the "court" the determination of
facts for actual damages. Second, the term "court" is not
inconsistent with the jury serving as fact-finder. See
Curtis, supra, 415 U.S. at 189, 198, 94 S. Ct. at 1006,
1010, 39 L. Ed. 2d at 263, 268-69 (stating that Seventh
Amendment jury right applies to Section 812 of Civil

Rights Act of 1968, 42 U.S.C. § 3612, even though
statute grants "court" ability to "grant relief, as it deems
appropriate"); Sibley v. Fulton Dekalb Collection Serv.,
677 F.2d 830, 832-33 (11th Cir.1982) ("In this case, we
likewise choose to interpret the word 'court' to
encompass trial by both judge and jury. This
interpretation serves to avoid the serious constitutional
questions that would be raised under the seventh
amendment if we adopted a construction of the [Fair
Debt Collection Practices] Act that prohibited trial by
jury."); Rucker v. Wabash R.R. Co., 418 F.2d 146, 152
(7th Cir.1969) HN21[ ] ("The term 'court' need not
always be construed as referring to the judge in the
performance of his duties. It also has an institutional
meaning and [***34] may sometimes refer to the
deliberative body of jurors.").
[*152] Thus, we cannot conclude that the Legislature
intended non-jury trials because of the singular
reference to "court" in reference to trebling damages.
D.
We do not agree with plaintiffs that the statutory legal
claims they advanced are ancillary to their equitable
[**1234] claims -- equitable claims that do not rise
under the IFPA. HN22[ ] The availability of commonlaw equitable remedies, in addition to legal remedies,
cannot extinguish the right to a jury trial. If the jury finds
that the insurance companies are entitled to legal
remedies because of violations of the IFPA, the
resolution of the equitable remedies -- a declaration that
fraudulent benefits do not have to be paid,
disgorgement of benefits paid, constructive trusts and
equitable liens on defendants' assets -- will be guided
accordingly. "When equitable claims or defenses are
lodged in what is predominantly a dispute at law, and
when the claims may be viewed separately without fear
of inconsistent determinations, the court must parse the
equitable issues from the legal issues presented to the
jury." Sun Coast Merch. Corp. v. Myron Corp., 393 N.J.
Super. 55, 86, 922 A.2d 782 (App.Div.2007), certif.
denied, 194 N.J. 270, 944 A.2d 30 (2008). Here, the
"ancillary equitable issues may well be blazed by
the [***35] jury's resolution of the legal issues." See
ibid. That is true also of the ancillary claims filed by the
Commissioner of Banking and Insurance for violations
of the IFPA regarding administrative penalties to be
imposed.
See
N.J.S.A.
17:33A-7(d)
("[T]he
commissioner may join in [an insurer's] action for the
purpose of seeking judgment for the payment of a civil
penalty authorized under [N.J.S.A. 17:33A-5].").
Because the private-party legal claims predominate, we
need not address Sailor, supra, 355 N.J. Super. 315,
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810 A.2d 564, which denied the right to a jury trial for an
IFPA action brought by the State seeking administrative
penalties.
Accordingly, the jury will decide those issues that fall
within its domain, and the court those issues falling
within its compass.

[*153] E.
Last, HN23[ ] a jury trial in an IFPA action is not a
recent advent or a break from a long-accepted practice
of bench trials. IFPA claims have been tried before
juries since at least 1994. See, e.g., Liberty Mut., supra,
186 N.J. at 165-66, 892 A.2d 1240 (determining proper
standard of proof in private action brought under IFPA
on appeal following jury trial and remanding case to Law
Division, which conducted second jury trial); Bldg.
Materials Corp. of Am. v. Allstate Ins. Co., 424 N.J.
Super. 448, 487, 38 A.3d 644 (App.Div.) (upholding jury
charge given by trial court in private IFPA claim), certif.
denied, 212 N.J. 198, 52 A.3d 176 (2012); Harleysville
Ins. Co. v. Diamond, 359 N.J. Super. 34, 36, 818 A.2d
354 (Law Div.2002) (discussing standard of proof in
jury [***36] trial proceeding under IFPA); Thomas v.
N.J. Ins. Underwriting Ass'n, 277 N.J. Super. 630, 633,
649 A.2d 1383 (Law Div.1994) (reviewing IFPA jury
charge). The Legislature's acquiescence to this practice
gives some indication of its intent to allow jury trials in
private-party actions.
VII.
For the reasons expressed, in this private-party IFPA
action, the right to a jury trial is compelled by Article I,
Paragraph 9 of the New Jersey Constitution. We also
find that the right to a jury trial is implied in the IFPA by
the Legislature's choice of legal remedies and by the
similarities between an IFPA action and common-law
fraud. Accordingly, we reverse the Appellate Division
and remand to the Law Division for proceedings
consistent with this opinion.
CHIEF JUSTICE RABNER; JUSTICES LaVECCHIA,
PATTERSON, and SOLOMON; and JUDGE CUFF
(temporarily assigned) join in JUSTICE ALBIN's opinion.
[**1235]
JUSTICE FERNANDEZ-VINA did not
participate.
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SUPERIOR COURT OF NEW JERSEY
---COUNTY
LAW DIVISION - CRIMINAL
COOPERATION AGREEMENT
ACCUSATION NO.
DOCKET NO.
Pursuant to Rule 3:9-3 of the New Jersey Com1 Rules,
the New Jersey Office of the Insurance Fraud Prosecutor
(the "State") and, (defendant name) (the "defendant")
agree to the following:
1. The State and the defendant have entered
into discussions in anticipation of the defendant agreeing
to cooperate with State law enforcement authorities. The
defendant's anticipated cooperation and the cooperation
agreement with the State have been reduced to this
writing consistent with the requirements of State v. Gems,
142 NJ. 216 (1996). The State hereby agrees to allow the
proposed plea agreement (the "Agreement") described below if,
and only if, the defendant cooperates as determined and
defined by the State.
2. The parties agree and stipulate that the requirements
set forth in Paragraph 4, 5 and 11, below, are benchmarks
based upon what the parties believe the defendant is capable
1

of doing as of February 11th, 2014. Clearly, there are other
permutations of successful cooperation which may exist,
depending upon the unforeseen developments inherent in this
process. If, as the case develops, it appears to _the parties
that another benchmark is appropriate, the parties shall amend
this Agreement, in writing. The State reserves the exclusive
right to assess and evaluate the value and productivity of
the defendant's cooperation.
3. If defendant FAILS to comply with the te1ms outlined in
paragraphs 4, Sand 11 below, the State will recommend a tern of
probation conditioned on 364 days in county jail for the
charge of lnsurance Fraud. If the Defendant fully cooperates
and complies with the terms outlined in paragraphs 4, 5 and 11
below, the state will recommend a non custodial term of
probation for the charge of lnsurance Fraud. The OIFP will not
recommend, to the court, a license suspension or revocation and
will refrain from making recommendations concerning license
suspension or revocation to any other agency.
4. The defendant's obligations are as follows: The
defendant will provide truthful, complete and accurate
information and will cooperate fully with the State. His
cooperation will include, but will not be limited to, the
following:
2

A.

The defendant will provide statements,
including sworn statements to the State at any
time and as often as the State may reasonably
require concerning any matter the State deems
related.to criminal activity.

B.

The defendant agrees to furnish to the
State all documents and othe1' material
that may be relevant to the investigation
and that are in the defendant's possession
or control.

C.

The defendant agrees to participate in
undercover activities pursuant to the specific
instructions of law enforcement agents of this
State.

D.

The defendant agrees not to reveal his
cooperation, or any information derived
therefrom, to any party without prior consent
of the State. Nothing in this agreement will
restrict or prevent consultation with his
attorney.

E.

The defendant agrees to wear an on-body
recording device under the supervision of a
member of the New Jersey State Police or the
Division of Criminal Justice as often as the
State may reasonably require. Defendant further
agrees to give consent to be recorded and sign
consensual recording affidavits for any
operation involving an on body recording
device.

F.

The defendant agrees to testify at any and all
proceedings in Grand Jury, in the Superior
Court of New Jersey or elsewhere as requested
by State.

G.

The defendant agrees to provide evidence against
any targets identified by the State as being
involved in a criminal enterprise including, but
not limited to, documentary evidence, recorded
statements through the use of consensually
3

recorded phone conversations and/or agreeing to
wear a wire during choreographed meetings with
the targets.

5. The defendant must at all times give complete,
truthful and accurate information and testimony, and must not
commit, or attempt to commit, any further crimes.

Should it

be dete1mined by the State that the defendant has failed to
cooperate fully, has intentionally given false, misleading or
incomplete information or testimony, has committed or
attempted to commit any fmiher crimes, or has
violated

any provision

of this agreement,

otherwise

the State may,

in it's sole discretion, render the agreement null and void,
provided however, that the State may decline to void the
agreement, in its sole discretion. Moreover, if the defendant
violates the agreement, the defendant will be subject to
prosecution for any criminal violation of which the State has
knowledge, including, but not limited to, perjury and
obstruction of justice.
6.

Any prosecution resulting from the defendant's

failure to comply
premised

with the terms of this agreement may be

upon: (1) any statements made by the defendant to
4

the_ State or to other law enforcement agents on or after
the date this agreement is signed, (b) any testimony given
by him before any grand jury or other tribunal, whether
before or after the date this agreement is signed by the
defendant; and any leads derived from such statements or
testimony. The defendant agrees that prosecutions that are
not time-barred by the applicable statutes of limitation on
the date this agreement is signed may be commenced against
the defendant in accordance with this paragraph,
notwithstanding the expiration of the statutes of
limitation between the signing of this agreement and the
commencement of any such prosecutions. Furthe1more, the
defendant agrees to waive all claims under the United
States Constitution, Constitution of New Jersey, Rule 410
of the New Jersey Rules of Evidence,

or any other statute

or rule, that statements made by him on or after the date
on which this agreement is signed, or any leads derived
therefrom, should be suppressed.
7. The State further represents and agrees that:
Consistent with the operational needs of the
investigation, the discovery rules and the State's
5

obligation to disclose exculpatory information, every
effort will be made to avoid disclosing the defendant's
identity and the nature of his cooperation for as long as
possible.
8. This agreement is limited to the New Jersey Office
of the Insurance Fraud Prosecutor and cannot bind other
federal, state or local prosecuting authorities. It is
further understood that this agreement does not prohibit
the State of New Jersey, any agency thereof, or any third
party from initiating or prosecuting any civil or
administrative proceedings directly or indirectly
involving the defendant, including, but not limited to,
forfeiture of assets. The defendant hereby
waives any claim of double jeopardy in the event that such
proceedings have been, are or will be initiated. The
Office of Insurance Fraud Prosecutor will provide
confirmation of this agreement to other New Jersey State
agencies and/or law enforcement/prosecutorial agencies at
the request of the defendant.
9.

The defendant's time to cooperate as required by

Paragraphs 4, and 5 expires on February 14, 2015, unless
the State consents to an extension of that time in its sole
6

discretion.

If at any time the defendant abandons his

efforts to cooperate, the State may immediately act in a
manner consistent with the provisions of Paragraph 3,
above.
10.

Within 45 days of signing this Agreement, the

defendant must enter a plea of Guilty to one count of Insurance
Fraud (3rd Degree) which the State will recommend be sentenced as
a Fourth Degree. Failure to do so will render this agreement
null and void. Upon entry of such plea of guilty, the State
shall recommend that the Court release the defendant on his own
recognizance, in order to allow him to perform the anticipated
cooperation.
11.

Within ten (10) business days of signing this

Agreement, (defendant name) must provide at least one sworn
recorded statement and turn over all relevant evidence in his
possession as a showing of good faith for this cooperation
agreement.
12.

No promises, agreements or conditions have been

entered into other than those set fo1ih in this Agreement, and
none will be entered into unless memorialized in writing and
signed by all parties. This Agreement, to become effective, must
be signed by all of the parties listed below:

7

Agreed and consented to:

FOR DEFENDANT

FOR THE STATE:

____________________
(Name of Defendant)

(Name of Supervising Deputy
Attorney General)
Office of the Insurance Fraud
Prosecutor

Dated:

Dated:

____________________
Robert J. Brass, Esq.
Attorney for (Name of
Defendant)

______________________________
(Name of assigned Deputy Attorney
General)
Deputy Attorney General
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INSURANCE FRAUD: MAKING FALSE STATEMENT (CLAIMS)
N.J.S.A. 2C:21-4.6a(1)
The defendant is charged in count _____ of the indictment with insurance fraud.
[READ COUNT OF INDICTMENT]
Our statutes provide that:
A person is guilty of a crime... if that person knowingly makes (or
causes to be made) a false, fictitious, fraudulent or misleading
statement of material fact in… any record, bill, claim or other
document, in writing, electronically, orally or in any other form
that a person attempts to submit, submits, causes to be submitted,
or attempts to cause to be submitted as part of, in support of, or
opposition to, or in connection with, a claim for payment,
reimbursement or other benefit (pursuant to an insurance
policy)(from an insurance company)(from the Unsatisfied Claim
and Judgment Fund).1
In order to convict defendant, the State must prove beyond a reasonable doubt the
following four elements:
(1)

that the defendant knowingly made (or caused to be made)
a false, fictitious, fraudulent, or misleading statement of
fact;

(2)

that the false, fictitious, fraudulent or misleading statement
of fact was made (or caused to be made) in a record, bill,
claim, or other document, and that the statement was made
in writing, electronically, orally or in any other form;

(3)

that the defendant (CHOOSE APPROPRIATE)
(submitted)(caused to be submitted)(attempted to
submit)(or attempted to cause to be submitted) the false,
fictitious, fraudulent or misleading statement as (part of)(in
support of)(in opposition to)(in connection with) a claim
for payment, reimbursement or other benefit (pursuant to

1

The Unsatisfied Claim and Judgment Fund Law (UCJF), P.L. 1952, c.174 (N.J.S.A.
39:6-61 to 39:3-91) provided for the establishment and administration of a fund for the payment
of damages to certain qualified persons for personal injury or property damage involving
uninsured or unknown owners of automobiles. Jimenez v. Baglieri, 152 N.J. 337, 339 (1998).
There is caselaw, in the civil context, that prohibits references to the Unsatisfied Claim and
Judgment Fund during a civil trial. Dalton v. Gesser, 72 N.J.Super. 100, 106 (App. Div. 1962).
The gist of the prohibition relates to the undue prejudicial impact the fact that payment of
damages would be coming from a public fund might have on the deliberating jury. That same risk
does not appear to be present in the context of a criminal case, but the Court might consider
crafting an appropriate limiting instruction, if deemed appropriate in the context of the case.
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an insurance policy) (from an insurance company)(from the
Unsatisfied Claim and Insurance Judgment Fund);
(4)

that the false, fictitious, fraudulent or misleading statement
was material.

The first element that the State must prove beyond a reasonable doubt is that the
defendant knowingly made a false, fictitious, fraudulent or misleading statement.
A person acts knowingly with respect to the nature of his/her conduct or the
attendant circumstances if he/she is aware that his/her conduct is of that nature, or that
such circumstances exist, or he/she is aware of a high probability of their existence. A
person acts knowingly with respect to a result of his/her conduct if he/she is aware that it
is practically certain that his/her conduct will cause such a result. "Knowing," "with
knowledge," or equivalent terms have the same meaning. Knowingly is a state of mind
and cannot be seen and can only be determined by inference from conduct, words or acts.
Therefore, it is not necessary that witnesses be produced by the State to testify that a
defendant said that he/she knowingly did something.

His/Her knowledge may be

gathered from his/her acts and his/her conduct and from all he/she said and did at the
particular time and place and from all the surrounding circumstances reflected in the
testimony [and evidence adduced at trial].
The second element requires the State to prove beyond a reasonable doubt that the
defendant (made)(caused to be made) a false, fictitious, fraudulent or misleading
statement of material fact in a record, bill, claim or other document. The statement may
have been made in writing, electronically, orally or in any other form.
The third element the State must prove beyond a reasonable doubt is that the
defendant (submitted) (caused to be submitted) (attempted2 to submit)(attempted to cause
to be submitted) the statement (as part of) (in connection with)(in support of)(in
opposition to) a claim for payment, reimbursement or other benefit (pursuant to an
insurance policy)(from an insurance company)(from the Unsatisfied Claim and Judgment
Fund Law).
"Insurance policy" means the instrument, in writing, electronically or in any other
form, in which are set forth the terms of any certificate of insurance, binder of coverage,
2

If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
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contract of insurance or contract of re-insurance, issued by an insurance company,
including, but not limited to, a State-assigned risk plan, plan of indemnity protection
provided by or on behalf of a joint insurance fund or benefit plan, motor club service
plan, or guaranty bond, surety bond, cash bond or any other alternative to insurance
authorized or permitted by the State of New Jersey.3
Insurance company means any person, company, corporation, unincorporated
association, partnership, professional corporation, agency of government and any other
entity authorized or permitted to do business in New Jersey, subject to regulation by the
State, or incorporated or organized under the laws of any other state of the United States
or of any foreign nation or of any province or territory thereof, to indemnify another
against loss, damage, risk or liability arising from a contingent or unknown event.
[CHARGE APPROPRIATE SECTION IF APPLICABLE:
Insurance company includes, but is not limited to, an insurance company which
can be in the form of any corporation, association, partnership, reciprocal exchange,
interinsurer, Lloyd's insurer, fraternal benefit society or other person engaged in the
business of insurance pursuant to Subtitle 3 of Title 17 of the Revised Statutes (C. 17:171 et seq.), or Subtitle 3 of Title 17B of the New Jersey Statutes (C. 17B:17-1 et seq.); or
any medical service corporation operating pursuant to P.L. 1940, c. 74 (C. 17:48A-1 et
seq.); or any hospital service corporation operating pursuant to P.L. 1938, c. 366 (C.
17:48-1 et seq.); or any health service corporation operating pursuant to P.L. 1985, c. 236
(C. 17:48E-1 et seq.); or any dental service corporation operating pursuant to P.L. 1968,
c. 305 (C. 17:48C-1 et seq.); or any dental plan organization operating pursuant to P.L.
1979, c. 478 (C. 17:48D-1 et seq.); or any insurance plan operating pursuant to P.L.
1970, c. 215 (C. 17:29D-1); or the New Jersey Insurance Underwriting Association
operating pursuant to P.L. 1968, c. 129 (C. 17:37A-1 et seq.); or the New Jersey
Automobile Full Insurance Underwriting Association operating pursuant to P.L. 1983, c.
65 (C. 17:30E-1 et seq.) and the Market Transition Facility operating pursuant to section
88 of P.L. 1990, c. 8 (C. 17:33B-11); or any risk retention group or purchasing group
operating pursuant to the "Liability Risk Retention Act of 1986," 15 U.S.C. § 3901 et

3

N.J.S.A. 2C:21-4.5.
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seq.,4 or a self-insurer, re-insurer, reciprocal exchange, inter-insurer, hospital, medical or
health service corporation, health maintenance organization, surety, assigned risk plan,
joint insurance fund, and any other entity legally engaged in the business of insurance as
authorized or permitted by the State of New Jersey, including but not limited to any such
entity incorporated or organized under the laws of any other state of the United States or
of any foreign nation or of any province or territory thereof.5]
[RESUME MAIN CHARGE AND CHARGE IN ALL CASES]
The fourth element the State must prove beyond a reasonable doubt is that the
statement made was material.
An insured's misstatement is material if it could have reasonably affected the
decision by an insurance company to provide insurance coverage to a claimant or the
decision to provide any benefit pursuant to an insurance policy or the decision to provide
reimbursement or the decision to pay a claim.6 (THE COURT SHOULD TAILOR
THIS PORTION OF THE CHARGE TO THE FACTS IF MATERIALITY IS
DISPUTED)7
[CHARGE IF APPLICABLE]
(Statutory Inference regarding signature or initials)8
If you find that ________ signed or initialed an application, bill, claim, affidavit,
certification, record or other document, then you may infer that he/she read and reviewed
the application, bill, claim, affidavit, certification, record or other document.
An inference is a deduction of fact that may be drawn logically and reasonably
from another fact or group of facts established by the evidence. Whether or not an
inference should be drawn is for you to decide using your own common sense,
knowledge and everyday experience.

Ask yourselves is it probable, logical and

reasonable. However, you are never required or compelled to draw an inference. You
4

P.L. 1983, c. 320 (sec. 3)(N.J.S.A. 17:33A-3).
N.J.S.A. 2C:21-4.5.
6
State v. Goodwin, 224 N.J. 102, 115 (2016).
7
See Model Jury Charges, Criminal, Perjury, N.J.S.A. 2C:28-1b. This paragraph should
be tailored to the appropriate facts of the case if the issue regarding materiality is disputed or falls
outside the examples cited. The New Jersey Supreme Court has consistently held that the
subjective good faith of the applicant regarding an “innocent” mistake was not relevant to the
materiality determination. Palisades Safety and Ins. Ass’n v. Bastien, 175 N.J. 144, 151 (1995).
8
N.J.S.A. 2C:21-4.6(c).
5
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alone decide whether the facts and circumstances shown by the evidence support an
inference and you are always free to draw or not to draw an inference. If you draw an
inference, you should weigh it in connection with all the other evidence in the case
keeping in mind that the burden of proof is upon the State to prove all the elements of the
crime beyond a reasonable doubt.
[CHARGE IF APPLICABLE]
(Multiple fraudulent statements alleged in a single narrative or document)
The State alleges that the defendant made multiple statements that are alleged to
be false, fictitious, fraudulent or misleading which are contained in the same narrative or
document relating to the claim. Multiple fraudulent statements may be considered by you
to constitute multiple acts of insurance fraud only if the alleged fraudulent statement
relates to a conceptually distinct claim. (Here, the State alleges the claims are distinct:
Instruct the jury as to the nature of the State’s claim. Charge the defendant’s version, if
requested.)
If the multiple statements made in a single narrative or document relate to a claim
that is conceptually similar, it may then constitute only a single act of insurance fraud.9
Thus, you must unanimously find that the State has met its burden to prove the four
elements that I have defined for you as to a particular statement contained in any single
narrative or document.10 In other words, all twelve of you must agree that a particular
statement contained in the narrative or document satisfies all four elements beyond a
reasonable doubt in order to find the defendant guilty.
[RESUME MAIN CHARGE]
9

State v. Fleischman, 189 N.J. 539, 554 (2007). As an example where multiple false
statements in a single narrative would constitute separate acts, Fleischman points to the situation
where a false statement is made that an automobile was stolen, and that a false claim was made
that a fur coat was in the automobile at the time of the theft. This would constitute separate acts of
insurance fraud, even if contained in a single narrative. Id. at 546-547 n.3.
10
The Committee’s view is that this specific unanimity charge is required as to a particular
statement pursuant to State v. Frisby, 174 N.J. 583 (2002) and State v. Gentry, 183 N.J. 30 (2005)
and the cases cited therein as a matter of state constitutional law. Although a specific unanimity
charge is not required in every circumstance where the jury must find some preliminary factual
circumstances which might be evidence of a single course of conduct, see e.g. State v. Parker,
124 N.J. 628, 633 (1994) and examples cited therein, the discrete inquiry the jury must undertake
regarding the materiality of a statement seems to make this scenario more like those examples
cited in Frisby and Gentry which require a specific unanimity instruction as opposed to Parker
and examples cited therein. A special verdict form may be needed to be used if the circumstances
warrant.
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If the State has failed [to prove any of these elements beyond a reasonable doubt,
then you must find defendant not guilty of the crime of insurance fraud. If you find that
the State has proven beyond a reasonable doubt each of the four elements, then you must
find defendant guilty of the crime of insurance fraud. If you find the defendant guilty of
the crime of insurance fraud, you must then go on to consider the following.
[CHARGE IF SECOND DEGREE INSURANCE FRAUD IS ALLEGED]
If you find that the State has proven the defendant guilty of insurance fraud, you
must then consider if the defendant knowingly committed five or more acts of insurance
fraud that had an aggregate value of at least one thousand dollars.
A section of our statute provides that the more serious crime of insurance fraud is
if the defendant knowingly committed five or more acts of insurance fraud that had an
aggregate value of at least one thousand dollars.11
I have already defined the mental state of knowingly for you.
If a statement is contained in a separate document or narrative, even if it is related
to a single claim, the statement contained in the separate document or narrative may
constitute an individual act of insurance fraud.12 However, multiple statements in the
same narrative or document relating to a conceptually similar claim may only constitute a
single act of insurance fraud. Thus, to find five or more acts, you must find that the State
has proven beyond a reasonable doubt, that the defendant knowingly made false,
fictitious, fraudulent or misleading statements or omitted a material fact or caused to be
omitted a material fact, in five or more discrete documents or narratives. Statements
relating to the same claim that are contained in separate narratives or documents may
constitute more than a single act, if the State has proven beyond a reasonable doubt that
defendant submitted (caused to be submitted) (attempted13 to submit)(attempted to cause
to be submitted) the particular statement (as part of) (in connection with)(in support
of)(in opposition to) a claim for payment, reimbursement or other benefit (pursuant to an
insurance policy)(from an insurance company)(from the Unsatisfied Claim and Judgment
11

N.J.S.A. 2C:21-4.6(b). The statute states that claims of health care claims fraud can be
aggregated under this section. If there are allegations of health care claims fraud, N.J.S.A.
2C:21.4.2, the Model Jury Charge on Health Care Claims Fraud should be used as appropriate for
those alleged acts.
12
State v. Fleischman, 189 N.J. at 554.
13
If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
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Fund), and that each statement was material.
[CHARGE IF APPROPRIATE]
For example, if a document contained a false statement of value and a false
statement of the date of loss, that would still constitute only a single act of insurance
fraud. If, however, a false statement of value was made in one document, and a false
statement of the date of loss was made in another document, even if the statements were
made in connection with the same claim, that would constitute separate acts of insurance
fraud.14
[RESUME MAIN CHARGE]
The State must also prove beyond a reasonable doubt that the total value of the
property, services or other benefit wrongfully obtained or sought to be obtained was one
thousand dollars ($1,000) or more.
In summary, if you find that the State has failed to prove any of the elements of
the crime of Insurance Fraud, you must find the defendant not guilty. If you find the State
has proven beyond a reasonable doubt all of the elements of insurance fraud, and the
State has proven beyond a reasonable doubt that the defendant committed five or more
acts of insurance fraud, and that the total value of the acts was one thousand dollars
($1,000) or more, then you must find the defendant guilty of the more serious crime of
Insurance Fraud. If you find the State has failed to prove either that the defendant
committed five or more acts of insurance fraud, or that the total value was one thousand
dollars or more, beyond a reasonable doubt, but find that the State has proven all of the
other elements of Insurance Fraud beyond a reasonable doubt, then you must find the
defendant not guilty of the more serious crime of Insurance Fraud, and you must find the
defendant guilty of the less serious crime of Insurance Fraud.

14

The trial court should not charge similar examples which mirror the acts alleged in the
indictment. The examples above should be changed if that occurs.
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INSURANCE FRAUD: OMISSION OF MATERIAL FACT (CLAIMS)
N.J.S.A. 2C:21-4.6a(1)
The defendant is charged in count _____ of the indictment with insurance fraud.
[READ COUNT OF INDICTMENT]
Our statutes provide that:
A person is guilty of a crime... if that person knowingly...omits or
causes a material fact to be omitted from any record, bill, claim or
other document, in writing, electronically, orally or in any other
form that a person attempts to submit, submits, causes to be
submitted, or attempts to cause to be submitted as part of, in
support of, or opposition to, or in connection with, a claim for
payment, reimbursement or other benefit (pursuant to an insurance
policy)(from an insurance company)(from the Unsatisfied Claim
and Judgment Fund).1
In order to convict defendant, the State must prove beyond a reasonable doubt the
following three elements:
(1)

that the defendant knowingly omitted a fact or caused a fact
to be omitted from a record, bill, claim, or other document,
in writing, electronically, orally or in any other form;

(2)

that the defendant (CHOOSE APPROPRIATE)
(submitted)(caused to be submitted)(attempted to
submit)(or attempted to cause to be submitted) that record,
bill, claim or other document, electronically, orally or in
any other form as (part of)(in support of)(in opposition
to)(in connection with) a claim for payment, reimbursement
or other benefit (pursuant to an insurance policy) (from an
insurance company)(from the Unsatisfied Claim and
Insurance Judgment Fund);

(3)

that the omitted fact was material.

The first element that the State must prove beyond a reasonable doubt is that the
1

The Unsatisfied Claim and Judgment Fund Law (UCJF), P.L. 1952, c. 174 (N.J.S.A.
39:6-61 to 39:3-91) provided for the establishment and administration of a fund for the payment
of damages to certain qualified persons for personal injury or property damage involving
uninsured or unknown owners of automobiles. Jimenez v. Baglieri, 152 N.J. 337, 339 (1998).
There is caselaw, in the civil context, that prohibits references to the Unsatisfied Claim and
Judgment Fund during a civil trial. Dalton v. Gesser, 72 N.J.Super. 100, 106 (App. Div. 1962).
The gist of the prohibition relates to the undue prejudicial impact the fact that payment of
damages would be coming from a public fund might have on the deliberating jury. That same risk
does not appear to be present in the context of a criminal case, but the Court might consider
crafting an appropriate limiting instruction, if deemed appropriate in the context of the case.
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defendant knowingly omitted a statement of fact or caused to be omitted a statement of
fact from a record, bill, claim or other document. The statement may have been made in
writing, electronically, orally or in any other form.
A person acts knowingly with respect to the nature of his/her conduct or the
attendant circumstances if he/she is aware that his/her conduct is of that nature, or that
such circumstances exist, or he/she is aware of a high probability of their existence. A
person acts knowingly with respect to a result of his/her conduct if he/she is aware that it
is practically certain that his/her conduct will cause such a result. "Knowing," "with
knowledge," or equivalent terms have the same meaning. Knowingly is a state of mind
and cannot be seen and can only be determined by inference from conduct, words or acts.
Therefore, it is not necessary that witnesses be produced by the State to testify that a
defendant said that he/she knowingly did something.

His/Her knowledge may be

gathered from his/her acts and his/her conduct and from all he/she said and did at the
particular time and place and from all the surrounding circumstances reflected in the
testimony [and evidence adduced at trial].
The second element the State must prove beyond a reasonable doubt is that the
defendant (submitted) (caused to be submitted) (attempted2 to submit)(attempted to cause
to be submitted) the statement (as part of) (in connection with)(in support of)(in
opposition to) a claim for payment, reimbursement or other benefit (pursuant to an
insurance policy)(from an insurance company)(from the Unsatisfied Claim and Judgment
Fund Law).
"Insurance policy" means the instrument, in writing, electronically or in any other
form, in which are set forth the terms of any certificate of insurance, binder of coverage,
contract of insurance or contract of re-insurance, issued by an insurance company,
including, but not limited to, a State-assigned risk plan, plan of indemnity protection
provided by or on behalf of a joint insurance fund or benefit plan, motor club service
plan, or guaranty bond, surety bond, cash bond or any other alternative to insurance
authorized or permitted by the State of New Jersey.3
Insurance company means any person, company, corporation, unincorporated
association, partnership, professional corporation, agency of government and any other
2

If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
3
N.J.S.A. 2C:21-4.5.
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entity authorized or permitted to do business in New Jersey, subject to regulation by the
State, or incorporated or organized under the laws of any other state of the United States
or of any foreign nation or of any province or territory thereof, to indemnify another
against loss, damage, risk or liability arising from a contingent or unknown event.
Insurance company includes, but is not limited to, an insurance company as that term is
defined in section 3 of P.L. 1983, c. 320 (C. 17:33A-3), self-insurer, re-insurer, reciprocal
exchange, inter-insurer, hospital, medical or health service corporation, health
maintenance organization, surety, assigned risk plan, joint insurance fund, and any other
entity legally engaged in the business of insurance as authorized or permitted by the State
of New Jersey, including but not limited to any such entity incorporated or organized
under the laws of any other state of the United States or of any foreign nation or of any
province or territory thereof.4
[CHARGE APPROPRIATE SECTION IF APPLICABLE:
Insurance company includes, but is not limited to, an insurance company which
can be in the form of any corporation, association, partnership, reciprocal exchange,
interinsurer, Lloyd's insurer, fraternal benefit society or other person engaged in the
business of insurance pursuant to Subtitle 3 of Title 17 of the Revised Statutes (C.17:17-1
et seq.), or Subtitle 3 of Title 17B of the New Jersey Statutes (C.17B:17-1 et seq.); or any
medical service corporation operating pursuant to P.L. 1940, c. 74 (C.17:48A-1 et seq.);
or any hospital service corporation operating pursuant to P.L. 1938, c. 366 (C.17:48-1 et
seq.); or any health service corporation operating pursuant to P.L. 1985, c. 236
(C.17:48E-1 et seq.); or any dental service corporation operating pursuant to P.L. 1968, c.
305 (C.17:48C-1 et seq.); or any dental plan organization operating pursuant to P.L.
1979, c. 478 (C.17:48D-1 et seq.); or any insurance plan operating pursuant to P.L. 1970,
c. 215 (C.17:29D-1); or the New Jersey Insurance Underwriting Association operating
pursuant to P.L. 1968, c. 129 (C.17:37A-1 et seq.); or the New Jersey Automobile Full
Insurance Underwriting Association operating pursuant to P.L. 1983, c. 65 (C.17:30E-1
et seq.) and the Market Transition Facility operating pursuant to section 88 of P.L. 1990,
c. 8 (C. 17:33B-11); or any risk retention group or purchasing group operating pursuant

4

Id.
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to the "Liability Risk Retention Act of 1986," 15 U.S.C. § 3901 et seq., 5 or a self-insurer,
re-insurer, reciprocal exchange, inter-insurer, hospital, medical or health service
corporation, health maintenance organization, surety, assigned risk plan, joint insurance
fund, and any other entity legally engaged in the business of insurance as authorized or
permitted by the State of New Jersey, including but not limited to any such entity
incorporated or organized under the laws of any other state of the United States or of any
foreign nation or of any province or territory thereof.6]
[RESUME MAIN CHARGE]
The third element the State must prove beyond a reasonable doubt is that the
statement of fact omitted was material.
An omitted fact is material if it could have reasonably affected the decision by an
insurance company to provide insurance coverage to a claimant or the decision to provide
any benefit pursuant to an insurance policy or the decision to provide reimbursement or
the decision to pay a claim.7 (THE COURT SHOULD TAILOR THIS PORTION OF
THE CHARGE TO THE FACTS IF MATERIALITY IS DISPUTED) 8
[CHARGE IF APPLICABLE]
(Statutory Inference regarding signature or initials)9
If you find that ________ signed or initialed an application, bill, claim, affidavit,
certification, record or other document, then you may infer that he/she read and reviewed
the application, bill, claim, affidavit, certification, record or other document.
An inference is a deduction of fact that may be drawn logically and reasonably
from another fact or group of facts established by the evidence. Whether or not an
inference should be drawn is for you to decide using your own common sense,
knowledge and everyday experience.

Ask yourselves is it probable, logical and

reasonable. However, you are never required or compelled to draw an inference. You
alone decide whether the facts and circumstances shown by the evidence support an
5

P.L. 1983, c. 320 (sec. 3)(N.J.S.A. 17:33A-3).
N.J.S.A. 2C:21-4.5.
7
State v. Goodwin, 224 N.J. 102, 115 (2016).
8
See Model Jury Charges, Criminal, Perjury, N.J.S.A. 2C:28-1b. This paragraph should
be tailored to the appropriate facts of the case if the issue regarding materiality is disputed or falls
outside the examples cited. The New Jersey Supreme Court has consistently held that the
subjective good faith of the applicant regarding an “innocent” mistake was not relevant to the
materiality determination. Palisades Safety and Ins. Ass’n v. Bastien, 175 N.J. 144, 151 (1995).
9
N.J.S.A. 2C:21-4.6(c).
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inference and you are always free to draw or not to draw an inference. If you draw an
inference, you should weigh it in connection with all the other evidence in the case
keeping in mind that the burden of proof is upon the State to prove all the elements of the
crime beyond a reasonable doubt.
[CHARGE IF APPLICABLE]
(Multiple fraudulent statements alleged in a single narrative or document)
The State alleges that the defendant omitted multiple statements of facts that are
alleged to be material. Multiple fraudulent statements may be considered by you to
constitute multiple acts of insurance fraud only if the alleged fraudulent statement relates
to a conceptually distinct claim. (Here, the State alleges the claims are distinct: Instruct
the jury as to the nature of the State’s claim. Charge the defendant’s version, if
requested.)
If the multiple statements made in a single narrative or document relate to a claim
that is conceptually similar, it may then constitute only a single act of insurance fraud.10
Thus, you must unanimously find that the State has met its burden to prove the four
elements that I have defined for you as to a particular statement contained in any single
narrative or document.11 In other words, all twelve of you must agree that a particular
statement contained in the narrative or document satisfies all four elements beyond a
reasonable doubt in order to find the defendant guilty.
[RESUME MAIN CHARGE]
If the State has failed to prove any of these elements beyond a reasonable doubt,
then you must find defendant not guilty of the crime of insurance fraud. If you find that

10

State v. Fleischman, 189 N.J. 539, 554 (2007). As an example where multiple false
statements in a single narrative would constitute separate acts, Fleischman points to the situation
where a false statement is made that an automobile was stolen, and that a false claim was made
that a fur coat was in the automobile at the time of the theft. This would constitute separate acts of
insurance fraud, even if contained in a single narrative. Id. at 546-547 n.3.
11
The Committee’s view is that this specific unanimity charge is required as to a particular
statement pursuant to State v. Frisby, 174 N.J. 583 (2002) and State v. Gentry, 183 N.J. 30 (2005)
and the cases cited therein as a matter of state constitutional law. Although a specific unanimity
charge is not required in every circumstance where the jury must find some preliminary factual
circumstances which might be evidence of a single course of conduct, see e.g. State v. Parker,
124 N.J. 628, 633 (1994) and examples cited therein, the discrete inquiry the jury must undertake
regarding the materiality of a statement seems to make this scenario more like those examples
cited in Frisby and Gentry which require a specific unanimity instruction as opposed to Parker
and examples cited therein. A special verdict form may be needed to be used if the circumstances
warrant.
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the State has proven beyond a reasonable doubt each of the four elements, then you must
find defendant guilty of the crime of insurance fraud. If you find the defendant guilty of
the crime of insurance fraud, you must then go on to consider the following.
[CHARGE IF SECOND DEGREE INSURANCE FRAUD IS ALLEGED]
If you find that the State has proven the defendant guilty of insurance fraud, you
must then consider if the defendant knowingly committed five or more acts of insurance
fraud that had an aggregate value of at least one thousand dollars.
A section of our statute provides that the more serious crime of insurance fraud is
if the defendant knowingly committed five or more acts of insurance fraud that had an
aggregate value of at least one thousand dollars.12
I have already defined the mental state of knowingly for you.
An omitted material fact contained in a separate document or narrative relating to
a single claim may each constitute a separate act of insurance fraud.13 However, multiple
statements in the same narrative or document relating to a conceptually similar claim may
only constitute a single act of insurance fraud. Thus, to find five or more acts, you must
find that the State has proven beyond a reasonable doubt, that the defendant knowingly
made false, fictitious, fraudulent or misleading statements or omitted a material fact or
caused to have omitted a material fact in five or more discrete documents or narratives.
Statements relating to the same claim that are contained in separate narratives or
documents may constitute more than a single act, if the State has proven beyond a
reasonable doubt that defendant submitted (caused to be submitted) (attempted14 to
submit)(attempted to cause to be submitted) the particular statement (as part of) (in
connection with)(in support of)(in opposition to) a claim for payment, reimbursement or
other benefit (pursuant to an insurance policy)(from an insurance company)(from the
Unsatisfied Claim and Judgment Fund), and that each statement or omitted fact was
material.
[CHARGE IF APPROPRIATE]
12

N.J.S.A. 2C:21-4.6(b). The statute states that claims of health care claims fraud can be
aggregated under this section. If there are allegations of health care claims fraud, N.J.S.A.
2C:21.4.2, the Model Jury Charge on Health Care Claims Fraud should be used as appropriate for
those alleged acts.
13
State v. Fleischman, 189 N.J. at 554.
14
If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
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For example, if a document omitted the true cause of the loss and omitted the
identity of the person who caused the loss, that would still constitute only a single act of
insurance fraud. If, however, the omitted fact of the true cause was made in one
document, and the identity of the person who caused the loss was omitted in another
document, even if the statements were made in connection with the same claim, that
would constitute separate acts of insurance fraud.15
[RESUME MAIN CHARGE]
The State must also prove beyond a reasonable doubt that the total value of the
property, services or other benefit wrongfully obtained or sought to be obtained was one
thousand dollars ($1,000) or more.
In summary, if you find that the State has failed to prove any of the elements of
the crime of Insurance Fraud, you must find the defendant not guilty. If you find the
State has proven beyond a reasonable doubt all of the elements of insurance fraud, and
the State has proven beyond a reasonable doubt that the defendant committed five or
more acts of insurance fraud, and that the total value of the acts was one thousand dollars
($1,000) or more, then you must find the defendant guilty of the more serious crime of
Insurance Fraud. If you find the State has failed to prove either that the defendant
committed five or more acts of insurance fraud, or that the total value was one thousand
dollars or more, beyond a reasonable doubt, but find that the State has proven all of the
other elements of Insurance Fraud beyond a reasonable doubt, then you must find the
defendant not guilty of the more serious crime of Insurance Fraud, and you must find the
defendant guilty of the less serious crime of Insurance Fraud.

The trial court should not charge similar examples which mirror the acts alleged in the
indictment. The examples above should be changed if that occurs.
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The defendant is charged in count _____ of the indictment with insurance fraud.
[READ COUNT OF INDICTMENT]
Our statutes provide that:
A person is guilty of a crime...if that person knowingly makes (or
causes to be made) a false, fictitious, fraudulent or misleading
statement of material fact in…any record, bill, claim or other
document, in writing, electronically, orally or in any other form
that a person attempts to submit, submits, causes to be submitted,
or attempts to cause to be submitted as part of, in support of, or
opposition to, or in connection with, an application to obtain or to
renew an insurance policy.
In order to convict defendant, the State must prove beyond a reasonable doubt the
following four elements:
(1)

that the defendant knowingly made (caused to be made) a
false, fictitious, fraudulent, or misleading statement of fact;

(2)

that the false, fictitious, fraudulent or misleading statement
of fact was (made) (caused to be made) in a record, bill,
claim, or other document, and that the statement was made
in writing, electronically, orally or in any other form;

(3)

that the defendant (CHOOSE APPROPRIATE)
(submitted)(caused to be submitted)(attempted to
submit)(or attempted to cause to be submitted) the false,
fictitious, fraudulent or misleading statement as (part of)(in
support of)(in opposition to)(in connection with) an
application to obtain or to renew an insurance policy;

(4)

that the false, fictitious, fraudulent or misleading statement
was material.

The first element that the State must prove beyond a reasonable doubt is that the
defendant knowingly CHOOSE ONE: (made) (caused to be made) a false, fictitious,
fraudulent or misleading statement.
A person acts knowingly with respect to the nature of his/her conduct or the
attendant circumstances if he/she is aware that his/her conduct is of that nature, or that
such circumstances exist, or he/she is aware of a high probability of their existence. A
person acts knowingly with respect to a result of his/her conduct if he/she is aware that it
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is practically certain that his/her conduct will cause such a result. "Knowing," "with
knowledge," or equivalent terms have the same meaning. Knowingly is a state of mind
and cannot be seen and can only be determined by inference from conduct, words or acts.
Therefore, it is not necessary that witnesses be produced by the State to testify that a
defendant said that he/she knowingly did something.

His/Her knowledge may be

gathered from his/her acts and his/her conduct and from all he/she said and did at the
particular time and place and from all the surrounding circumstances reflected in the
testimony [and evidence adduced at trial].
The second element requires the State to prove beyond a reasonable doubt that the
defendant (made)(caused to be made) a false, fictitious, fraudulent or misleading
statement of material fact in a record, bill, claim or other document. The statement may
have been made in writing, electronically, orally or in any other form.
The third element the State must prove beyond a reasonable doubt is that the
defendant (submitted) (caused to be submitted) (attempted1 to submit)(attempted to cause
to be submitted) the statement (as part of) (in connection with)(in support of)(in
opposition to) an application to obtain or to renew an insurance policy.
To obtain means to bring about a transfer or purported transfer of a legal interest
in property.2
Property means anything of value, including real estate, tangible and intangible
personal property, contract rights, choses in action and other interests in or claims to
wealth, and financial instruments.3
An application to renew an insurance policy means an application to an insurer to
replace or supersede a policy previously issued and delivered by the same insurer to the
applicant at the end of the policy period or an application to an insurer for the issuance
and delivery of a certificate or notice extending the term of the policy beyond its policy
period or terms.4
"Insurance policy" means the instrument, in writing, electronically or in any other
form, in which are set forth the terms of any certificate of insurance, binder of coverage,
1

If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
2
N.J.S.A. 2C:20-1(f).
3
N.J.S.A. 2C: 20-1(g).
4
N.J.S.A. 17:29C-6(E); N.J.S.A. 17:33B-33. See also Barbera Corp. v. Bob Maneely Ins.
Agency, 197 N.J.Super. 339, 344 (App. Div. 1984).
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contract of insurance or contract of re-insurance, issued by an insurance company,
including, but not limited to, a State-assigned risk plan, plan of indemnity protection
provided by or on behalf of a joint insurance fund or benefit plan, motor club service
plan, or guaranty bond, surety bond, cash bond or any other alternative to insurance
authorized or permitted by the State of New Jersey.5
“Insurance company” means any person, company, corporation, unincorporated
association, partnership, professional corporation, agency of government and any other
entity authorized or permitted to do business in New Jersey, subject to regulation by the
State, or incorporated or organized under the laws of any other state of the United States
or of any foreign nation or of any province or territory thereof, to indemnify another
against loss, damage, risk or liability arising from a contingent or unknown event.
Insurance company includes, but is not limited to, an insurance company as that term is
defined in section 3 of P.L. 1983, c. 320 (C.17:33A-3), self-insurer, re-insurer, reciprocal
exchange, inter-insurer, hospital, medical or health service corporation, health
maintenance organization, surety, assigned risk plan, joint insurance fund, and any other
entity legally engaged in the business of insurance as authorized or permitted by the State
of New Jersey, including but not limited to any such entity incorporated or organized
under the laws of any other state of the United States or of any foreign nation or of any
province or territory thereof.6
[CHARGE APPROPRIATE SECTION IF APPLICABLE:
Insurance company includes, but is not limited to, an insurance company which
can be in the form of any corporation, association, partnership, reciprocal exchange,
interinsurer, Lloyd's insurer, fraternal benefit society or other person engaged in the
business of insurance pursuant to Subtitle 3 of Title 17 of the Revised Statutes (C. 17:171 et seq.), or Subtitle 3 of Title 17B of the New Jersey Statutes (C. 17B:17-1 et seq.); or
any medical service corporation operating pursuant to P.L. 1940, c. 74 (C. 17:48A-1 et
seq.); or any hospital service corporation operating pursuant to P.L. 1938, c. 366 (C.
17:48-1 et seq.); or any health service corporation operating pursuant to P.L. 1985, c. 236
(C. 17:48E-1 et seq.); or any dental service corporation operating pursuant to P.L. 1968,
c. 305 (C. 17:48C-1 et seq.); or any dental plan organization operating pursuant to P.L.
5
6

N.J.S.A. 2C:21-4.5.
Id.
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1979, c. 478 (C. 17:48D-1 et seq.); or any insurance plan operating pursuant to P.L.
1970, c. 215 (C. 17:29D-1); or the New Jersey Insurance Underwriting Association
operating pursuant to P.L. 1968, c. 129 (C. 17:37A-1 et seq.); or the New Jersey
Automobile Full Insurance Underwriting Association operating pursuant to P.L. 1983, c.
65 (C. 17:30E-1 et seq.) and the Market Transition Facility operating pursuant to section
88 of P.L. 1990, c. 8 (C. 17:33B-11); or any risk retention group or purchasing group
operating pursuant to the "Liability Risk Retention Act of 1986," 15 U.S.C. § 3901 et seq.
7

, or a self-insurer, re-insurer, reciprocal exchange, inter-insurer, hospital, medical or

health service corporation, health maintenance organization, surety, assigned risk plan,
joint insurance fund, and any other entity legally engaged in the business of insurance as
authorized or permitted by the State of New Jersey, including but not limited to any such
entity incorporated or organized under the laws of any other state of the United States or
of any foreign nation or of any province or territory thereof.8]
[RESUME MAIN CHARGE AND CHARGE IN ALL CASES]
The fourth element the State must prove beyond a reasonable doubt is that the
statement made was material.
An insured's misstatement is material if it could have reasonably affected the
decision by an insurance company to provide insurance coverage to a claimant or the
decision to provide any benefit pursuant to an insurance policy or the decision to provide
reimbursement or the decision to pay a claim.9 (THE COURT SHOULD TAILOR
THIS PORTION OF THE CHARGE TO THE FACTS IF MATERIALITY IS
DISPUTED) 10
The statement of fact is material if it could have affected the decision to issue an
insurance policy or the decision to renew an insurance policy. (THE COURT SHOULD
TAILOR

THIS

PORTION

OF

THE

CHARGE

TO

THE

FACTS

IF

MATERIALITY IS DISPUTED)11
7

P.L. 1983, c. 320 (sec. 3)(N.J.S.A. 17:33A-3).
N.J.S.A. 2C:21-4.5.
9
State v. Goodwin, 224 N.J. 102, 115 (2016).
10
See Model Jury Charges, Criminal, Perjury, N.J.S.A. 2C:28-1b. This paragraph should
be tailored to the appropriate facts of the case if the issue regarding materiality is disputed or falls
outside the examples cited. The New Jersey Supreme Court has consistently held that the
subjective good faith of the applicant regarding an “innocent” mistake was not relevant to the
materiality determination. Palisades Safety and Ins. Ass’n v. Bastien, 175 N.J. 144, 151 (1995).
11
This definition has been adapted from the definition of materiality found in the perjury
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[CHARGE IF APPLICABLE]
(Statutory Inference regarding signature or initials)12
If you find that ________ signed or initialed an application, bill, claim, affidavit,
certification, record or other document, then you may infer that he/she read and reviewed
the application, bill, claim, affidavit, certification, record or other document.
An inference is a deduction of fact that may be drawn logically and reasonably
from another fact or group of facts established by the evidence. Whether or not an
inference should be drawn is for you to decide using your own common sense,
knowledge and everyday experience. Ask yourselves is it probable, logical and
reasonable. However, you are never required or compelled to draw an inference. You
alone decide whether the facts and circumstances shown by the evidence support an
inference and you are always free to draw or not to draw an inference. If you draw an
inference, you should weigh it in connection with all the other evidence in the case
keeping in mind that the burden of proof is upon the State to prove all the elements of the
crime beyond a reasonable doubt.
[CHARGE IF APPLICABLE]
(Multiple fraudulent statements alleged in a single narrative or document)
The State alleges that the defendant made multiple statements that are alleged to
be false, fictitious, fraudulent or misleading which are contained in the same narrative or
document relating to the claim. Multiple fraudulent statements may be considered by you
to constitute multiple acts of insurance fraud only if the alleged fraudulent statement
relates to a conceptually distinct claim. (Here, the State alleges the claims are distinct:
Instruct the jury as to the nature of the State’s claim. Charge the defendant’s version, if
requested.)
If the multiple statements made in a single narrative or document relate to a claim
that is conceptually similar, it may then constitute only a single act of insurance fraud. 13
model jury charge. See Model Jury Charges, Criminal, Perjury, N.J.S.A. 2C:28-1b. It should not
be considered to be exhaustive. This paragraph should be tailored to the appropriate facts of the
case if the issue regarding materiality is disputed or falls outside the examples cited. The New
Jersey Supreme Court has consistently held that the subjective good faith of the applicant
regarding an “innocent” mistake was not relevant to the materiality determination. Palisades
Safety and Ins. Ass’n v. Bastien, 175 N.J. 144, 151 (1995).
12
N.J.S.A. 2C:21-4.6(c).
13
State v. Fleischman, 189 N.J. 539, 554 (2007). As an example where multiple false
statements in a single narrative would constitute separate acts, Fleischman points to the situation
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Thus, you must unanimously find that the State has met its burden to prove the four
elements that I have defined for you as to a particular statement contained in any single
narrative or document. 14 In other words, all twelve of you must agree that a particular
statement contained in the narrative or document satisfies all four elements beyond a
reasonable doubt in order to find the defendant guilty.
[RESUME MAIN CHARGE]
If the State has failed to prove any of these elements beyond a reasonable doubt,
then you must find defendant not guilty of the crime of insurance fraud. If you find that
the State has proven beyond a reasonable doubt each of the four elements, then you must
find defendant guilty of the crime of insurance fraud. If you find the defendant guilty of
the crime of insurance fraud, you must then go on to consider the following.
[CHARGE IF SECOND DEGREE INSURANCE FRAUD IS ALLEGED]
If you find that the State has proven the defendant guilty of insurance fraud, you
must then consider if the defendant knowingly committed five or more acts of insurance
fraud that had an aggregate value of at least one thousand dollars.
A section of our statute provides that the more serious crime of insurance fraud is
if the defendant knowingly committed five or more acts of insurance fraud that had an
aggregate value of at least one thousand dollars.15
I have already defined the mental state of knowingly for you.
If a statement is contained in a separate document or narrative, even if it is related
to a single application, the statement contained in the separate document or narrative may
where a false statement is made that an automobile was stolen, and that a false claim was made
that a fur coat was in the automobile at the time of the theft. This would constitute separate acts of
insurance fraud, even if contained in a single narrative. Id. at 546-547 n.3.
14
The Committee’s view is that this specific unanimity charge is required as to a particular
statement pursuant to State v. Frisby, 174 N.J. 583 (2002) and State v. Gentry, 183 N.J. 30 (2005)
and the cases cited therein as a matter of state constitutional law. Although a specific unanimity
charge is not required in every circumstance where the jury must find some preliminary factual
circumstances which might be evidence of a single course of conduct, see e.g. State v. Parker,
124 N.J. 628, 633 (1994) and examples cited therein, the discrete inquiry the jury must undertake
regarding the materiality of a statement seems to make this scenario more like those examples
cited in Frisby and Gentry which require a specific unanimity instruction as opposed to Parker
and examples cited therein. A special verdict form may be needed to be used if the circumstances
warrant.
15
N.J.S.A. 2C:21-4.6(b). The statute states that claims of health care claims fraud can be
aggregated under this section. If there are allegations of health care claims fraud, N.J.S.A.
2C:21.4.2, the Model Jury Charge on Health Care Claims Fraud should be used as appropriate for
those alleged acts.
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constitute an individual act of insurance fraud.16

Multiple statements in the same

narrative or document relating to a conceptually similar claim may only constitute a
single act of insurance fraud. Thus, to find five or more acts, you must find that the State
has proven beyond a reasonable doubt, that the defendant knowingly made a false,
fictitious, fraudulent or misleading statement or omitted a material fact or caused to be
omitted a material fact, in five or more discrete documents or narratives. Statements
relating to the same application that are contained in separate narratives or documents
may constitute more than a single act, if the State has proven beyond a reasonable doubt
that defendant submitted (caused to be submitted) (attempted17 to submit)(attempted to
cause to be submitted) the particular statement (as part of) (in connection with)(in support
of)(in opposition to) an application to obtain or to renew an insurance policy, and that
each statement was material.
[CHARGE IF APPROPRIATE]
For example, if a document contained a false statement of age and a false
statement of the number of previous insurance claims, that would still constitute only a
single act of insurance fraud. If, however, a false statement of age was made in one
document, and a false statement of the number of previous insurance claims was made in
another document, even if the statements were made in connection with the same
application, that would constitute separate acts of insurance fraud.18
[RESUME MAIN CHARGE]
The State must also prove beyond a reasonable doubt that the total value of the
property, services or other benefit wrongfully obtained or sought to be obtained was
$1,000 or more.
In summary, if you find that the State has failed to prove any of the elements of
the crime of Insurance Fraud, you must find the defendant not guilty. If you find the
State has proven beyond a reasonable doubt all of the elements of insurance fraud, and
the State has proven beyond a reasonable doubt that the defendant committed five or
more acts of insurance fraud, and that the total value of the acts was one thousand dollars
($1,000) or more, then you must find the defendant guilty of the more serious crime of
16

State v. Fleischman, 189 N.J. at 554.
If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
18
The trial court should not charge similar examples which mirror the acts alleged in the
indictment. The examples above should be changed if that occurs.
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Insurance Fraud. If you find the State has failed to prove either that the defendant
committed five or more acts of insurance fraud, or that the total value was one thousand
dollars or more, beyond a reasonable doubt, but find that the State has proven all of the
other elements of Insurance Fraud beyond a reasonable doubt, then you must find the
defendant not guilty of the more serious crime of Insurance Fraud, and you must find the
defendant guilty of the less serious crime of Insurance Fraud.

Page 8 of 8

Revised 3/14/16

INSURANCE FRAUD: OMISSION OF MATERIAL FACT (APPLICATION)
N.J.S.A. 2C:21-4.6a(2)
The defendant is charged in count _____ of the indictment with insurance fraud.
[READ COUNT OF INDICTMENT]
Our statutes provide that:
A person is guilty of a crime...if that person knowingly...omits or
causes a material fact to be omitted from any record, bill, claim or
other document, in writing, electronically, orally or in any other
form that a person attempts to submit, submits, causes to be
submitted, or attempts to cause to be submitted as part of, in
support of, or opposition to, or in connection with, an application
to obtain or to renew an insurance policy.
In order to convict defendant, the State must prove beyond a reasonable doubt the
following three elements:
(1)

that the defendant knowingly omitted a fact or caused a fact
to be omitted from a record, bill, claim, or other
document, in writing, electronically, orally or in any other
form;

(2)

that the defendant (CHOOSE APPROPRIATE)
(submitted)(caused to be submitted)(attempted to
submit)(or attempted to cause to be submitted) that record,
bill, claim or other document, electronically, orally or in
any
other form as (part of)(in support of)(in opposition
to)(in connection with) an application to obtain or to renew
an insurance policy;

(3)

that the omitted fact was material.

The first element that the State must prove beyond a reasonable doubt is that the
defendant knowingly omitted a statement of fact or caused to be omitted a statement of
fact from a record, bill, claim or other document. The statement may have been made in
writing, electronically, orally or in any other form.
A person acts knowingly with respect to the nature of his/her conduct or the
attendant circumstances if he/she is aware that his/her conduct is of that nature, or that
such circumstances exist, or he/she is aware of a high probability of their existence. A
person acts knowingly with respect to a result of his/her conduct if he/she is aware that it
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is practically certain that his/her conduct will cause such a result. "Knowing," "with
knowledge," or equivalent terms have the same meaning. Knowingly is a state of mind
and cannot be seen and can only be determined by inference from conduct, words or acts.
Therefore, it is not necessary that witnesses be produced by the State to testify that a
defendant said that he/she knowingly did something.

His/Her knowledge may be

gathered from his/her acts and his/her conduct and from all he/she said and did at the
particular time and place and from all the surrounding circumstances reflected in the
testimony [and evidence adduced at trial].
The second element the State must prove beyond a reasonable doubt is that the
defendant (submitted) (caused to be submitted) (attempted1 to submit)(attempted to cause
to be submitted) the statement (as part of) (in connection with)(in support of)(in
opposition to) an application to obtain or to renew an insurance policy.
To obtain means to bring about a transfer or purported transfer of a legal interest
in property.2
Property means anything of value, including real estate, tangible and intangible
personal property, contract rights, choses in action and other interests in or claims to
wealth, and financial instruments.3
An application to renew an insurance policy means an application to an insurer to
replace or supersede a policy previously issued and delivered by the same insurer to the
applicant at the end of the policy period or an application to an insurer for the issuance
and delivery of a certificate or notice extending the term of the policy beyond its policy
period or terms.4
"Insurance policy" means the instrument, in writing, electronically or in any other
form, in which are set forth the terms of any certificate of insurance, binder of coverage,
contract of insurance or contract of re-insurance, issued by an insurance company,
including, but not limited to, a State-assigned risk plan, plan of indemnity protection
provided by or on behalf of a joint insurance fund or benefit plan, motor club service
1

If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
2
N.J.S.A. 2C:20-1(f).
3
N.J.S.A. 2C: 20-1(g).
4
N.J.S.A. 17:29C-6(E); N.J.S.A. 17:33B-33. See also Barbera Corp. v. Bob Maneely Ins.
Agency, 197 N.J.Super. 339, 344 (App. Div. 1984).
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plan, or guaranty bond, surety bond, cash bond or any other alternative to insurance
authorized or permitted by the State of New Jersey.5
“Insurance company” means any person, company, corporation, unincorporated
association, partnership, professional corporation, agency of government and any other
entity authorized or permitted to do business in New Jersey, subject to regulation by the
State, or incorporated or organized under the laws of any other state of the United States
or of any foreign nation or of any province or territory thereof, to indemnify another
against loss, damage, risk or liability arising from a contingent or unknown event.
Insurance company includes, but is not limited to, an insurance company as that term is
defined in section 3 of P.L. 1983, c. 320 (C.17:33A-3), self-insurer, re-insurer, reciprocal
exchange, inter-insurer, hospital, medical or health service corporation, health
maintenance organization, surety, assigned risk plan, joint insurance fund, and any other
entity legally engaged in the business of insurance as authorized or permitted by the State
of New Jersey, including but not limited to any such entity incorporated or organized
under the laws of any other state of the United States or of any foreign nation or of any
province or territory thereof.6
[CHARGE APPROPRIATE SECTION IF APPLICABLE:
Insurance company includes, but is not limited to, an insurance company which
can be in the form of any corporation, association, partnership, reciprocal exchange,
interinsurer, Lloyd's insurer, fraternal benefit society or other person engaged in the
business of insurance pursuant to Subtitle 3 of Title 17 of the Revised Statutes (C. 17:171 et seq.), or Subtitle 3 of Title 17B of the New Jersey Statutes (C. 17B:17-1 et seq.); or
any medical service corporation operating pursuant to P.L. 1940, c. 74 (C. 17:48A-1 et
seq.); or any hospital service corporation operating pursuant to P.L. 1938, c. 366 (C.
17:48-1 et seq.); or any health service corporation operating pursuant to P.L. 1985, c. 236
(C. 17:48E-1 et seq.); or any dental service corporation operating pursuant to P.L. 1968,
c. 305 (C. 17:48C-1 et seq.); or any dental plan organization operating pursuant to P.L.
1979, c. 478 (C. 17:48D-1 et seq.); or any insurance plan operating pursuant to P.L.
1970, c. 215 (C. 17:29D-1); or the New Jersey Insurance Underwriting Association
5
6

N.J.S.A. 2C:21-4.5.
Id.
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operating pursuant to P.L. 1968, c. 129 (C. 17:37A-1 et seq.); or the New Jersey
Automobile Full Insurance Underwriting Association operating pursuant to P.L. 1983, c.
65 (C. 17:30E-1 et seq.) and the Market Transition Facility operating pursuant to section
88 of P.L. 1990, c. 8 (C. 17:33B-11); or any risk retention group or purchasing group
operating pursuant to the "Liability Risk Retention Act of 1986," 15 U.S.C. § 3901 et
seq.,7 or a self-insurer, re-insurer, reciprocal exchange, inter-insurer, hospital, medical or
health service corporation, health maintenance organization, surety, assigned risk plan,
joint insurance fund, and any other entity legally engaged in the business of insurance as
authorized or permitted by the State of New Jersey, including but not limited to any such
entity incorporated or organized under the laws of any other state of the United States or
of any foreign nation or of any province or territory thereof.8]
[RESUME MAIN CHARGE]
The third element the State must prove beyond a reasonable doubt is that the
omitted statement of fact was material.
An omitted fact is material if it could have reasonably affected the decision by an
insurance company to provide insurance coverage to a claimant or the decision to provide
any benefit pursuant to an insurance policy or the decision to provide reimbursement or
the decision to pay a claim.9 (THE COURT SHOULD TAILOR THIS PORTION OF
THE CHARGE TO THE FACTS IF MATERIALITY IS DISPUTED)10
[CHARGE IF APPLICABLE]
(Statutory Inference regarding signature or initials)11
If you find that ________ signed or initialed an application, bill, claim, affidavit,
certification, record or other document, then you may infer that he/she read and reviewed
the application, bill, claim, affidavit, certification, record or other document.
7

P.L. 1983, c. 320 (sec. 3)(N.J.S.A. 17:33A-3).
N.J.S.A. 2C:21-4.5.
9
State v. Goodwin, 224 N.J. 102, 115 (2016).
10
See Model Jury Charges, Criminal, Perjury, N.J.S.A. 2C:28-1b. It should not be
considered to be exhaustive. This paragraph should be tailored to the appropriate facts of the case
if the issue regarding materiality is disputed or falls outside the examples cited. The New Jersey
Supreme Court has consistently held that the subjective good faith of the applicant regarding an
“innocent” mistake was not relevant to the materiality determination. Palisades Safety and Ins.
Ass’n v. Bastien, 175 N.J. 144, 151 (1995).
11
N.J.S.A. 2C:21-4.6(c).
8
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An inference is a deduction of fact that may be drawn logically and reasonably
from another fact or group of facts established by the evidence. Whether or not an
inference should be drawn is for you to decide using your own common sense,
knowledge and everyday experience. Ask yourselves is it probable, logical and
reasonable. However, you are never required or compelled to draw an inference. You
alone decide whether the facts and circumstances shown by the evidence support an
inference and you are always free to draw or not to draw an inference. If you draw an
inference, you should weigh it in connection with all the other evidence in the case
keeping in mind that the burden of proof is upon the State to prove all the elements of the
crime beyond a reasonable doubt.
[CHARGE IF APPLICABLE]
(Multiple fraudulent statements alleged in a single narrative or document)
The State alleges that the defendant omitted multiple statements of facts that are
alleged to be material. Multiple fraudulent statements may be considered by you to
constitute multiple acts of insurance fraud only if the alleged fraudulent statement relates
to a conceptually distinct claim. (Here, the State alleges the claims are distinct: Instruct
the jury as to the nature of the State’s claim. Charge the defendant’s version, if
requested.)
If the multiple statements made in a single narrative or document relate to a claim
that is conceptually similar, it may then constitute only a single act of insurance fraud. 12
Thus, you must unanimously find that the State has met its burden to prove the four
elements that I have defined for you as to a particular statement contained in any single
narrative or document.13 In other words, all twelve of you must agree that a particular
12

State v. Fleischman, 189 N.J. 539, 554 (2007). As an example where multiple false
statements in a single narrative would constitute separate acts, Fleischman points to the situation
where a false statement is made that an automobile was stolen, and that a false claim was made
that a fur coat was in the automobile at the time of the theft. This would constitute separate acts of
insurance fraud, even if contained in a single narrative. Id. at 546-547 n.3.
13
The Committee’s view is that this specific unanimity charge is required as to a particular
statement pursuant to State v. Frisby, 174 N.J. 583 (2002) and State v. Gentry, 183 N.J. 30 (2005)
and the cases cited therein as a matter of state constitutional law. Although a specific unanimity
charge is not required in every circumstance where the jury must find some preliminary factual
circumstances which might be evidence of a single course of conduct, see e.g. State v. Parker,
124 N.J. 628, 633 (1994) and examples cited therein, the discrete inquiry the jury must undertake
regarding the materiality of a statement seems to make this scenario more like those examples
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statement contained in the narrative or document satisfies all four elements beyond a
reasonable doubt in order to find the defendant guilty.
[RESUME MAIN CHARGE]
If the State has failed to prove any of these elements beyond a reasonable doubt,
then you must find defendant not guilty of the crime of insurance fraud. If you find that
the State has proven beyond a reasonable doubt each of the four elements, then you must
find defendant guilty of the crime of insurance fraud. If you find the defendant guilty of
the crime of insurance fraud, you must then go on to consider the following.
[CHARGE IF SECOND DEGREE INSURANCE FRAUD IS ALLEGED]
If you find that the State has proven the defendant guilty of insurance fraud, you
must then consider if the defendant knowingly committed five or more acts of insurance
fraud that had an aggregate value of at least one thousand dollars.
A section of our statute provides that the more serious crime of insurance fraud is
if the defendant knowingly committed five or more acts of insurance fraud that had an
aggregate value of at least one thousand dollars.14
I have already defined the mental state of knowingly for you.
An omitted material fact contained in a separate document or narrative relating to
a single application may each constitute a separate act of insurance fraud.15 However,
multiple statements in the same narrative or document relating to a conceptually similar
claim may only constitute a single act of insurance fraud. Thus, to find five or more acts,
you must find that the State has proven beyond a reasonable doubt, that the defendant
knowingly made false, fictitious, fraudulent or misleading statements or omitted a
material fact or caused to have omitted a material fact in five or more discrete documents
or narratives. Statements relating to the same application that are contained in separate
narratives or documents may constitute more than a single act, if the State has proven

cited in Frisby and Gentry which require a specific unanimity instruction as opposed to Parker
and examples cited therein. A special verdict form may be needed to be used if the circumstances
warrant.
14
N.J.S.A. 2C:21-4.6(b). The statute states that claims of health care claims fraud can be
aggregated under this section. If there are allegations of health care claims fraud, N.J.S.A.
2C:21.4.2, the Model Jury Charge on Health Care Claims Fraud should be used as appropriate

for those alleged acts.
15

State v. Fleischman, 189 N.J. at 554.
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beyond a reasonable doubt that defendant submitted (caused to be submitted)
(attempted16 to submit)(attempted to cause to be submitted) the particular statement (as
part of) (in connection with)(in support of)(in opposition to) an application to obtain or to
renew an insurance policy, and that each statement or omitted fact was material.
[CHARGE IF APPROPRIATE]
For example, if a document omitted a particular illness history and omitted the
number of claims previously made by an insured, that would still constitute only a single
act of insurance fraud. If, however, the omitted fact of the illness history was made in one
document, and the number of claims previously made was omitted in another document,
even if the statements were made in connection with the same application, that would
constitute separate acts of insurance fraud.17
[RESUME MAIN CHARGE]
The State must also prove beyond a reasonable doubt that the total value of the
property, services or other benefit wrongfully obtained or sought to be obtained was
$1,000 or more.
In summary, if you find that the State has failed to prove any of the elements of
the crime of Insurance Fraud, you must find the defendant not guilty. If you find the
State has proven beyond a reasonable doubt all of the elements of insurance fraud, and
the State has proven beyond a reasonable doubt that the defendant committed five or
more acts of insurance fraud, and that the total value of the acts was one thousand dollars
($1,000) or more, then you must find the defendant guilty of the more serious crime of
Insurance Fraud. If you find the State has failed to prove either that the defendant
committed five or more acts of insurance fraud, or that the total value was one thousand
dollars or more, beyond a reasonable doubt, but find that the State has proven all of the
other elements of Insurance Fraud beyond a reasonable doubt, then you must find the
defendant not guilty of the more serious crime of Insurance Fraud, and you must find the
defendant guilty of the less serious crime of Insurance Fraud.

16

If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
17
The trial court should not charge similar examples which mirror the acts alleged in the
indictment. The examples above should be changed if that occurs.
Page 7 of 7

Revised 3/14/16

INSURANCE FRAUD: MAKING FALSE STATEMENT (PAYMENTS)
N.J.S.A. 2C:21-4.6a(3)
The defendant is charged in count _____ of the indictment with insurance fraud.
[READ COUNT OF INDICTMENT]
Our statutes provide that:
A person is guilty of a crime... if that person knowingly makes (or
causes to be made) a false, fictitious, fraudulent or misleading
statement of material fact in…any record, bill, claim or other
document, in writing, electronically, orally or in any other form
that a person attempts to submit, submits, causes to be submitted,
or attempts to cause to be submitted as part of, in support of, or
opposition to, or in connection with, any payment made or to be
made in accordance with the terms of an insurance policy or
premium finance transaction.
In order to convict defendant, the State must prove beyond a reasonable doubt the
following four elements:
(1)

that the defendant knowingly made (or caused to be made)
a false, fictitious, fraudulent, or misleading statement of
fact;

(2)

that the false, fictitious, fraudulent or misleading statement
of fact was made (or caused to be made) in a record, bill,
claim, or other document, and that the statement was made
in writing, electronically, orally or in any other form;

(3)

that the defendant (CHOOSE APPROPRIATE)
(submitted)(caused to be submitted)(attempted to
submit)(or attempted to cause to be submitted) the false,
fictitious, fraudulent or misleading statement as (part of)(in
support of)(in opposition to)(in connection with) any
payment made or to be made in accordance with the terms
of an insurance policy or premium finance transaction;

(4)

that the false, fictitious, fraudulent or misleading statement
was material.

The first element that the State must prove beyond a reasonable doubt is that the
defendant knowingly made a false, fictitious, fraudulent or misleading statement.
A person acts knowingly with respect to the nature of his/her conduct or the
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attendant circumstances if he/she is aware that his/her conduct is of that nature, or that
such circumstances exist, or he/she is aware of a high probability of their existence. A
person acts knowingly with respect to a result of his/her conduct if he/she is aware that it
is practically certain that his/her conduct will cause such a result. "Knowing," "with
knowledge," or equivalent terms have the same meaning. Knowingly is a state of mind
and cannot be seen and can only be determined by inference from conduct, words or acts.
Therefore, it is not necessary that witnesses be produced by the State to testify that a
defendant said that he/she knowingly did something.

His/Her knowledge may be

gathered from his/her acts and his/her conduct and from all he/she said and did at the
particular time and place and from all the surrounding circumstances reflected in the
testimony [and evidence adduced at trial].
The second element requires the State to prove beyond a reasonable doubt that the
defendant (made)(caused to be made) a false, fictitious, fraudulent or misleading
statement of material fact in a record, bill, claim or other document. The statement may
have been made in writing, electronically, orally or in any other form.
The third element the State must prove beyond a reasonable doubt is that the
defendant (submitted) (caused to be submitted) (attempted1 to submit)(attempted to cause
to be submitted) the statement (as part of) (in connection with)(in support of)(in
opposition to) a payment made or to be made in accordance with an insurance policy or
premium finance transaction.
Insurance policy means the instrument, in writing, electronically or in any other
form, in which are set forth the terms of any certificate of insurance, binder of coverage,
contract of insurance or contract of re-insurance, issued by an insurance company,
including, but not limited to, a State-assigned risk plan, plan of indemnity protection
provided by or on behalf of a joint insurance fund or benefit plan, motor club service
plan, or guaranty bond, surety bond, cash bond or any other alternative to insurance
authorized or permitted by the State of New Jersey.2
Insurance company means any person, company, corporation, unincorporated
association, partnership, professional corporation, agency of government and any other
1

If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
2
N.J.S.A. 2C:21-4.5.
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entity authorized or permitted to do business in New Jersey, subject to regulation by the
State, or incorporated or organized under the laws of any other state of the United States
or of any foreign nation or of any province or territory thereof, to indemnify another
against loss, damage, risk or liability arising from a contingent or unknown event.
Insurance company includes, but is not limited to, an insurance company as that term is
defined in section 3 of P.L. 1983, c. 320 (C.17:33A-3), self-insurer, re-insurer, reciprocal
exchange, inter-insurer, hospital, medical or health service corporation, health
maintenance organization, surety, assigned risk plan, joint insurance fund, and any other
entity legally engaged in the business of insurance as authorized or permitted by the State
of New Jersey, including but not limited to any such entity incorporated or organized
under the laws of any other state of the United States or of any foreign nation or of any
province or territory thereof.3
[CHARGE APPROPRIATE SECTION IF APPLICABLE:
Insurance company includes, but is not limited to, an insurance company which
can be in the form of any corporation, association, partnership, reciprocal exchange,
interinsurer, Lloyd's insurer, fraternal benefit society or other person engaged in the
business of insurance pursuant to Subtitle 3 of Title 17 of the Revised Statutes (C. 17:171 et seq.), or Subtitle 3 of Title 17B of the New Jersey Statutes (C. 17B:17-1 et seq.); or
any medical service corporation operating pursuant to P.L. 1940, c. 74 (C. 17:48A-1 et
seq.); or any hospital service corporation operating pursuant to P.L. 1938, c. 366 (C.
17:48-1 et seq.); or any health service corporation operating pursuant to P.L. 1985, c. 236
(C. 17:48E-1 et seq.); or any dental service corporation operating pursuant to P.L. 1968,
c. 305 (C. 17:48C-1 et seq.); or any dental plan organization operating pursuant to P.L.
1979, c. 478 (C. 17:48D-1 et seq.); or any insurance plan operating pursuant to P.L.
1970, c. 215 (C. 17:29D-1); or the New Jersey Insurance Underwriting Association
operating pursuant to P.L. 1968, c. 129 (C. 17:37A-1 et seq.); or the New Jersey
Automobile Full Insurance Underwriting Association operating pursuant to P.L. 1983, c.
65 (C. 17:30E-1 et seq.) and the Market Transition Facility operating pursuant to section
88 of P.L. 1990, c. 8 (C. 17:33B-11); or any risk retention group or purchasing group
operating pursuant to the "Liability Risk Retention Act of 1986," 15 U.S.C. § 3901 et
3

Id.
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seq.4, or a self-insurer, re-insurer, reciprocal exchange, inter-insurer, hospital, medical or
health service corporation, health maintenance organization, surety, assigned risk plan,
joint insurance fund, and any other entity legally engaged in the business of insurance as
authorized or permitted by the State of New Jersey, including but not limited to any such
entity incorporated or organized under the laws of any other state of the United States or
of any foreign nation or of any province or territory thereof.5
Premium finance transaction means a transaction involving or related to insurance
premium financing which is subject to the Insurance Premium Finance Company Act,
P.L. 1968, c. 221 (N.J.S.A. 17:16D-1 et. seq.]6
[RESUME MAIN CHARGE AND CHARGE IN ALL CASES]
The fourth element the State must prove beyond a reasonable doubt is that the
statement made was material.
An insured's misstatement is material if it could have reasonably affected the
decision by an insurance company to provide insurance coverage to a claimant or the
decision to provide any benefit pursuant to an insurance policy or the decision to provide
reimbursement or the decision to pay a claim.7 (THE COURT SHOULD TAILOR
THIS PORTION OF THE CHARGE TO THE FACTS IF MATERIALITY IS
DISPUTED) 8
[CHARGE IF APPLICABLE]
(Statutory Inference regarding signature or initials)9
If you find that ________ signed or initialed an application, bill, claim, affidavit,
certification, record or other document, then you may infer that he/she read and reviewed
the application, bill, claim, affidavit, certification, record or other document.
An inference is a deduction of fact that may be drawn logically and reasonably

4

P.L. 1983, c. 320 (sec. 3)(N.J.S.A. 17:33A-3).
N.J.S.A. 2C:21-4.5.
6
Id.
7
State v. Goodwin, 224 N.J. 102, 115 (2016).
8
See Model Jury Charges, Criminal, Perjury, N.J.S.A. 2C:28-1b. This paragraph should
be tailored to the appropriate facts of the case if the issue regarding materiality is disputed or falls
outside the examples cited. The New Jersey Supreme Court has consistently held that the
subjective good faith of the applicant regarding an “innocent” mistake was not relevant to the
materiality determination. Palisades Safety and Ins. Ass’n v. Bastien, 175 N.J. 144, 151 (1995).
9
N.J.S.A. 2C:21-4.6(c).
5
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from another fact or group of facts established by the evidence. Whether or not an
inference should be drawn is for you to decide using your own common sense,
knowledge and everyday experience.

Ask yourselves is it probable, logical and

reasonable. However, you are never required or compelled to draw an inference. You
alone decide whether the facts and circumstances shown by the evidence support an
inference and you are always free to draw or not to draw an inference. If you draw an
inference, you should weigh it in connection with all the other evidence in the case
keeping in mind that the burden of proof is upon the State to prove all the elements of the
crime beyond a reasonable doubt.
[CHARGE IF APPLICABLE]
(Multiple fraudulent statements alleged in a single narrative or document)
The State alleges that the defendant made multiple statements that are alleged to
be false, fictitious, fraudulent or misleading which are contained in the same narrative or
document relating to the payment. Multiple fraudulent statements may be considered by
you to constitute multiple acts of insurance fraud only if the alleged fraudulent statements
relates to a conceptually distinct claim. (Here, the State alleges the claims are distinct.
INSTRUCT THE JURY AS TO THE NATURE OF THE STATE’S CLAIM(S).
CHARGE THE DEFENDANT’S VERSION, IF REQUESTED). If the multiple
statements made in a single narrative or document relate to a claim that is conceptually
similar, it may then only constitute a single act of insurance fraud. 10 Thus, you must
unanimously find that the State has met its burden to prove the four elements that I have
defined for you as to a particular statement contained in any single narrative or
document.11 In other words, all twelve of you must agree that a particular statement
10

State v. Fleischman, 189 N.J. 539, 554 (2007). As an example where multiple false
statements in a single narrative would constitute separate acts, Fleischman points to the situation
where a false statement is made that an automobile was stolen, and that a false claim was made
that a fur coat was in the automobile at the time of the theft. This would constitute separate acts of
insurance fraud, even if contained in a single narrative. Id. at 546-547 n.3.
11
The Committee’s view is that this specific unanimity charge is required as to a particular
statement pursuant to State v. Frisby, 174 N.J. 583 (2002) and State v. Gentry, 183 N.J. 30 (2005)
and the cases cited therein as a matter of state constitutional law. Although a specific unanimity
charge is not required in every circumstance where the jury must find some preliminary factual
circumstances which might be evidence of a single course of conduct, see e.g. State v. Parker,
124 N.J. 628, 633 (1994) and examples cited therein, the discrete inquiry the jury must undertake
regarding the materiality of a statement seems to make this scenario more like those examples
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contained in the narrative or document satisfies all four elements beyond a reasonable
doubt in order to find the defendant guilty.
[RESUME MAIN CHARGE]
If you find that the State has proven beyond a reasonable doubt each of the four
elements, then you must find defendant guilty of the crime of insurance fraud. If the
State has failed to prove any of these elements beyond a reasonable doubt, then you must
find defendant not guilty of the crime of insurance fraud.
[CHARGE IF SECOND DEGREE INSURANCE FRAUD IS ALLEGED]
If you find that the State has proven the defendant guilty of insurance fraud, you
must then consider if the defendant knowingly committed five or more acts of insurance
fraud that had an aggregate value of at least one thousand dollars.
A section of our statute provides that the more serious crime of insurance fraud is
if the defendant knowingly committed five or more acts of insurance fraud that had an
aggregate value of at least one thousand dollars.12
I have already defined the mental state of knowingly for you.
If a statement is contained in a separate document or narrative, even if it is related
to the same payment, the statement contained in the separate document or narrative may
constitute an individual act of insurance fraud.13 However, multiple statements in the
same narrative or document relating to a conceptually similar claim may only constitute a
single act of insurance fraud. Thus, to find five or more acts, you must find that the State
has proven beyond a reasonable doubt, that the defendant knowingly made false,
fictitious, fraudulent or misleading statements or omitted a material fact or caused to be
omitted a material fact, in five or more discrete documents or narratives. Statements
relating to the same payment that are contained in separate narratives or documents may
constitute more than a single act, if the State has proven beyond a reasonable doubt that

cited in Frisby and Gentry which require a specific unanimity instruction as opposed to Parker
and examples cited therein. A special verdict form may be needed to be used if the circumstances
warrant.
12
N.J.S.A. 2C:21-4.6(b). The statute states that claims of health care claims fraud can be
aggregated under this section. If there are allegations of health care claims fraud, N.J.S.A.
2C:21.4.2, the Model Jury Charge on Health Care Claims Fraud should be used as appropriate for
those alleged acts.
13
State v. Fleischman, 189 N.J. at 554.
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defendant submitted (caused to be submitted) (attempted14 to submit)(attempted to cause
to be submitted) the particular statement (as part of) (in connection with)(in support
of)(in opposition to) any payment made or to be made in accordance with the terms of an
insurance policy or premium finance transaction, and that each statement was material.
[CHARGE IF APPROPRIATE]
For example, if a document contained a false statement of value and a false
statement of the date of loss, that would still constitute only a single act of insurance
fraud. If, however, a false statement of value was made in one document, and a false
statement of the date of loss was made in another document, even if the statements were
made in connection with the same payment, that would constitute separate acts of
insurance fraud.15
[RESUME MAIN CHARGE]
The State must also prove beyond a reasonable doubt that the total value of the
property, services or other benefit wrongfully obtained or sought to be obtained was
$1,000 or more.
In summary, if you find that the State has failed to prove any of the elements of
the crime of Insurance Fraud, you must find the defendant not guilty. If you find the
State has proven beyond a reasonable doubt all of the elements of insurance fraud, and
the State has proven beyond a reasonable doubt that the defendant committed five or
more acts of insurance fraud, and that the total value of the acts was one thousand dollars
($1,000) or more, then you must find the defendant guilty of the more serious crime of
Insurance Fraud. If you find the State has failed to prove either that the defendant
committed five or more acts of insurance fraud, or that the total value was one thousand
dollars or more, beyond a reasonable doubt, but find that the State has proven all of the
other elements of Insurance Fraud beyond a reasonable doubt, then you must find the
defendant not guilty of the more serious crime of Insurance Fraud, and you must find the
defendant guilty of the less serious crime of Insurance Fraud.

14

If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
15
The trial court should not charge similar examples which mirror the acts alleged in the
indictment. The examples above should be changed if that occurs.
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INSURANCE FRAUD: OMISSION OF MATERIAL FACT (PAYMENTS)
N.J.S.A. 2C:21-4.6a(3)
The defendant is charged in count _____ of the indictment with insurance fraud.
[READ COUNT OF INDICTMENT]
Our statutes provide that:
A person is guilty of a crime... if that person knowingly...omits or
causes a material fact to be omitted from any record, bill, claim or
other document, in writing, electronically, orally or in any other
form that a person attempts to submit, submits, causes to be
submitted, or attempts to cause to be submitted as part of, in
support of, or opposition to, or in connection with, a payment or
payment to be made in accordance with the terms of an insurance
policy or premium finance transaction.
In order to convict defendant, the State must prove beyond a reasonable doubt the
following three elements:
(1)

that the defendant knowingly omitted a fact or caused a fact
to be omitted from a record, bill, claim, or other document,
in writing, electronically, orally or in any other form;

(2)

that the defendant (CHOOSE APPROPRIATE)
(submitted)(caused to be submitted)(attempted to
submit)(or attempted to cause to be submitted) that record,
bill, claim or other document, electronically, orally or in
any other form as (part of)(in support of)(in opposition
to)(in connection with) a payment or a payment to be made
in accordance with an insurance policy or premium finance
transaction;

(3)

that the omitted fact was material.

The first element that the State must prove beyond a reasonable doubt is that the
defendant knowingly omitted a statement of fact or caused to be omitted a statement of
fact from a record, bill, claim or other document. The statement may have been made in
writing, electronically, orally or in any other form.
A person acts knowingly with respect to the nature of his/her conduct or the
attendant circumstances if he/she is aware that his/her conduct is of that nature, or that
such circumstances exist, or he/she is aware of a high probability of their existence. A
person acts knowingly with respect to a result of his/her conduct if he/she is aware that it
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is practically certain that his/her conduct will cause such a result. "Knowing," "with
knowledge," or equivalent terms have the same meaning. Knowingly is a state of mind
and cannot be seen and can only be determined by inference from conduct, words or acts.
Therefore, it is not necessary that witnesses be produced by the State to testify that a
defendant said that he/she knowingly did something.

His/her knowledge may be

gathered from his/her acts and his/her conduct and from all he/she said and did at the
particular time and place and from all the surrounding circumstances reflected in the
testimony [and evidence adduced at trial].
The second element the State must prove beyond a reasonable doubt is that the
defendant (submitted) (caused to be submitted) (attempted1 to submit)(attempted to cause
to be submitted) the statement (as part of) (in connection with)(in support of)(in
opposition to) a payment made or to be made in accordance with the terms of an
insurance policy or premium finance transaction.
"Insurance policy" means the instrument, in writing, electronically or in any other
form, in which are set forth the terms of any certificate of insurance, binder of coverage,
contract of insurance or contract of re-insurance, issued by an insurance company,
including, but not limited to, a State-assigned risk plan, plan of indemnity protection
provided by or on behalf of a joint insurance fund or benefit plan, motor club service
plan, or guaranty bond, surety bond, cash bond or any other alternative to insurance
authorized or permitted by the State of New Jersey.2
“Insurance company” means any person, company, corporation, unincorporated
association, partnership, professional corporation, agency of government and any other
entity authorized or permitted to do business in New Jersey, subject to regulation by the
State, or incorporated or organized under the laws of any other state of the United States
or of any foreign nation or of any province or territory thereof, to indemnify another

1

If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
2
N.J.S.A. 2C:21-4.5.
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against loss, damage, risk or liability arising from a contingent or unknown event.
Insurance company includes, but is not limited to, an insurance company as that term is
defined in section 3 of P.L. 1983, c. 320 (C. 17:33A-3), self-insurer, re-insurer, reciprocal
exchange, inter-insurer, hospital, medical or health service corporation, health
maintenance organization, surety, assigned risk plan, joint insurance fund, and any other
entity legally engaged in the business of insurance as authorized or permitted by the State
of New Jersey, including but not limited to any such entity incorporated or organized
under the laws of any other state of the United States or of any foreign nation or of any
province or territory thereof.3
[CHARGE APPROPRIATE SECTION IF APPLICABLE:
Insurance company includes, but is not limited to, an insurance company which
can be in the form of any corporation, association, partnership, reciprocal exchange,
interinsurer, Lloyd's insurer, fraternal benefit society or other person engaged in the
business of insurance pursuant to Subtitle 3 of Title 17 of the Revised Statutes (C. 17:171 et seq.), or Subtitle 3 of Title 17B of the New Jersey Statutes (C. 17B:17-1 et seq.); or
any medical service corporation operating pursuant to P.L. 1940, c. 74 (C. 17:48A-1 et
seq.); or any hospital service corporation operating pursuant to P.L. 1938, c. 366 (C.
17:48-1 et seq.); or any health service corporation operating pursuant to P.L. 1985, c. 236
(C. 17:48E-1 et seq.); or any dental service corporation operating pursuant to P.L. 1968,
c. 305 (C. 17:48C-1 et seq.); or any dental plan organization operating pursuant to P.L.
1979, c. 478 (C. 17:48D-1 et seq.); or any insurance plan operating pursuant to P.L.
1970, c. 215 (C. 17:29D-1); or the New Jersey Insurance Underwriting Association
operating pursuant to P.L. 1968, c. 129 (C. 17:37A-1 et seq.); or the New Jersey
Automobile Full Insurance Underwriting Association operating pursuant to P.L. 1983, c.
65 (C. 17:30E-1 et seq.) and the Market Transition Facility operating pursuant to section
88 of P.L. 1990, c. 8 (C. 17:33B-11); or any risk retention group or purchasing group

3

Id.
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operating pursuant to the "Liability Risk Retention Act of 1986," 15 U.S.C. § 3901 et
seq.4, or a self-insurer, re-insurer, reciprocal exchange, inter-insurer, hospital, medical or
health service corporation, health maintenance organization, surety, assigned risk plan,
joint insurance fund, and any other entity legally engaged in the business of insurance as
authorized or permitted by the State of New Jersey, including but not limited to any such
entity incorporated or organized under the laws of any other state of the United States or
of any foreign nation or of any province or territory thereof.5
Premium finance transaction means a transaction involving or related to insurance
premium financing which is subject to the Insurance Premium Finance Company Act,
P.L. 1968, c. 221 (N.J.S.A. 17:16D-1 et. seq.]6
[RESUME MAIN CHARGE]
The third element the State must prove beyond a reasonable doubt is that the
statement omitted was material.
An omitted fact is material if it could have reasonably affected the decision by an
insurance company to provide insurance coverage to a claimant or the decision to provide
any benefit pursuant to an insurance policy or the decision to provide reimbursement or
the decision to pay a claim.7 (THE COURT SHOULD TAILOR THIS PORTION OF
THE CHARGE TO THE FACTS IF MATERIALITY IS DISPUTED) 8
[CHARGE IF APPLICABLE]
(Statutory Inference regarding signature or initials) 9
If you find that ________ signed or initialed an application, bill, claim, affidavit,
certification, record or other document, then you may infer that he/she read and reviewed
4

P.L. 1983, c. 320 (sec. 3)(N.J.S.A. 17:33A-3).
N.J.S.A. 2C:21-4.5.
6
Id.
7
State v. Goodwin, 224 N.J. 102, 115 (2016).
8
See Model Jury Charges, Criminal, Perjury, N.J.S.A. 2C:28-1b. This paragraph should
be tailored to the appropriate facts of the case if the issue regarding materiality is disputed or falls
outside the examples cited. The New Jersey Supreme Court has consistently held that the
subjective good faith of the applicant regarding an “innocent” mistake was not relevant to the
materiality determination. Palisades Safety and Ins. Ass’n v. Bastien, 175 N.J. 144, 151 (1995).
9
N.J.S.A. 2C:21-4.6(c).
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the application, bill, claim, affidavit, certification, record or other document.
An inference is a deduction of fact that may be drawn logically and reasonably
from another fact or group of facts established by the evidence. Whether or not an
inference should be drawn is for you to decide using your own common sense,
knowledge and everyday experience. Ask yourselves is it probable, logical and
reasonable. However, you are never required or compelled to draw an inference. You
alone decide whether the facts and circumstances shown by the evidence support an
inference and you are always free to draw or not to draw an inference. If you draw an
inference, you should weigh it in connection with all the other evidence in the case
keeping in mind that the burden of proof is upon the State to prove all the elements of the
crime beyond a reasonable doubt.
[CHARGE IF APPLICABLE]
(Multiple fraudulent statements alleged in a single narrative or document)
The State alleges that the defendant omitted multiple statements of facts that are
alleged to be material. Multiple fraudulent statements may be considered by you to
constitute multiple acts of insurance fraud only if the alleged fraudulent statement relates
to a conceptually distinct claim. (Here, the State alleges the claims are distinct: Instruct
the jury as to the nature of the State’s claim. Charge the defendant’s version, if
requested.)
If the multiple statements made in a single narrative or document relate to a claim
that is conceptually similar, it may then constitute only a single act of insurance fraud.10
Thus, you must unanimously find that the State has met its burden to prove the four
elements that I have defined for you as to a particular statement contained in any single
narrative or document.11 In other words, all twelve of you must agree that a particular
10

State v. Fleischman, 189 N.J. 539, 554 (2007). As an example where multiple false
statements in a single narrative would constitute separate acts, Fleischman points to the situation
where a false statement is made that an automobile was stolen, and that a false claim was made
that a fur coat was in the automobile at the time of the theft. This would constitute separate acts of
insurance fraud, even if contained in a single narrative. Id. at 546-547 n.3.
11
The Committee’s view is that this specific unanimity charge is required as to a particular
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statement contained in the narrative or document satisfies all four elements beyond a
reasonable doubt in order to find the defendant guilty.
[RESUME MAIN CHARGE]
If the State has failed to prove any of these elements beyond a reasonable doubt,
then you must find defendant not guilty of the crime of insurance fraud. If you find that
the State has proven beyond a reasonable doubt each of the four elements, then you must
find defendant guilty of the crime of insurance fraud. If you find the defendant guilty of
the crime of insurance fraud, you must then go on to consider the following.
[CHARGE IF SECOND DEGREE INSURANCE FRAUD IS ALLEGED]
If you find that the State has proven the defendant guilty of insurance fraud, you
must then consider if the defendant knowingly committed five or more acts of insurance
fraud that had an aggregate value of at least one thousand dollars.
A section of our statute provides that the more serious crime of insurance fraud is
if the defendant knowingly committed five or more acts of insurance fraud that had an
aggregate value of at least one thousand dollars.12
I have already defined the mental state of knowingly for you.
An omitted material fact contained in a separate document or narrative relating to
a single application may each constitute a separate act of insurance fraud.13 However,
multiple statements in the same narrative or document relating to a conceptually similar
claim may only constitute a single act of insurance fraud. Thus, to find five or more acts,
statement pursuant to State v. Frisby, 174 N.J. 583 (2002) and State v. Gentry, 183 N.J. 30 (2005)
and the cases cited therein as a matter of state constitutional law. Although a specific unanimity
charge is not required in every circumstance where the jury must find some preliminary factual
circumstances which might be evidence of a single course of conduct, see e.g. State v. Parker,
124 N.J. 628, 633 (1994) and examples cited therein, the discrete inquiry the jury must undertake
regarding the materiality of a statement seems to make this scenario more like those examples
cited in Frisby and Gentry which require a specific unanimity instruction as opposed to Parker
and examples cited therein. A special verdict form may be needed to be used if the circumstances
warrant.
12
N.J.S.A. 2C:21-4.6(b). The statute states that claims of health care claims fraud can be
aggregated under this section. If there are allegations of health care claims fraud, N.J.S.A.
2C:21.4.2, the Model Jury Charge on Health Care Claims Fraud should be used as appropriate for
those alleged acts.
13
State v. Fleischman, 189 N.J. at 554.
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you must find that the State has proven beyond a reasonable doubt, that the defendant
knowingly made false, fictitious, fraudulent or misleading statements or omitted a
material fact or caused to have omitted a material fact in five or more discrete documents
or narratives. Statements relating to the same application that are contained in separate
narratives or documents may constitute more than a single act, if the State has proven
beyond a reasonable doubt that defendant submitted (caused to be submitted)
(attempted14 to submit)(attempted to cause to be submitted) the particular statement (as
part of) (in connection with)(in support of)(in opposition to) a payment made or to be
made in accordance with the terms of an insurance policy or premium finance
transaction.
[CHARGE IF APPROPRIATE]
For example, if a document omitted a particular illness history and omitted the
number of claims previously made by an insured, that would still constitute only a single
act of insurance fraud. If, however, the omitted fact of the illness history was made in one
document, and the number of claims previously made was omitted in another document,
even if the statements were made in connection with the same payment, that would
constitute separate acts of insurance fraud.15
[RESUME MAIN CHARGE]
The State must also prove beyond a reasonable doubt that the total value of the
property, services or other benefit wrongfully obtained or sought to be obtained was
$1,000 or more.
In summary, if you find that the State has failed to prove any of the elements of
the crime of Insurance Fraud, you must find the defendant not guilty. If you find the
State has proven beyond a reasonable doubt all of the elements of insurance fraud, and
the State has proven beyond a reasonable doubt that the defendant committed five or
14

If attempt is charged, the jury should be instructed from the Model Jury Charge, Attempt
N.J.S.A. 2C:5-1, as attempt requires a purposeful mental state.
15
The trial court should not charge similar examples which mirror the acts alleged in the
indictment. The examples above should be changed if that occurs.
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more acts of insurance fraud, and that the total value of the acts was one thousand dollars
($1,000) or more, then you must find the defendant guilty of the more serious crime of
Insurance Fraud. If you find the State has failed to prove either that the defendant
committed five or more acts of insurance fraud, or that the total value was one thousand
dollars or more, beyond a reasonable doubt, but find that the State has proven all of the
other elements of Insurance Fraud beyond a reasonable doubt, then you must find the
defendant not guilty of the more serious crime of Insurance Fraud, and you must find the
defendant guilty of the less serious crime of Insurance Fraud.
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*Cannabis Law Disclaimer: Per federal law, under the Controlled Substances Act,
marijuana is categorized as a Schedule I controlled substance. Possession, use,
distribution, and/or sale of cannabis is a Federal crime and is subject to related Federal
policy, regardless of any state law that may authorize certain marijuana activity.
Compliance with state marijuana law does not equal compliance with federal law. Legal
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advice provided by Wilentz, Goldman & Spitzer, P.A. is designed to counsel clients
regarding the validity, scope, meaning, and application of existing and/or proposed
cannabis law. Wilentz, Goldman & Spitzer, P.A. will not provide guidance or assistance in
circumventing or violating Federal or state cannabis law or policy, and any advice
provided by Wilentz, Goldman & Spitzer, P.A. should not be construed as such.
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Michael A. Malia, a Partner with Peri & Stewart, is a seasoned trial attorney with more than two
decades of wide-ranging first chair experience, trying more than 50 cases. Mr. Malia has a
diversified litigation and trial practice, counseling individuals and business entities, including
Fortune 100 companies, in New Jersey, New York and Pennsylvania. He has represented clients
in complex litigation; fraud suits: insurance, healthcare, financial and consumer; insurance
coverage disputes; anti-bullying and education law matters; commercial litigation and business
contract disputes; personal injury cases; and product liability suits. Mr. Malia has taken jury
trials to verdict in North, Central and South Jersey. He was lead trial counsel, successfully
representing plaintiff insurance companies in a six-month trial, resulting in multimillion dollar
judgments against ten defendants for violating the New Jersey Insurance Fraud Prevention ActAllstate New Jersey Ins. Co., et al. and the Commissioner of the New Jersey Department of
Banking and Insurance v. Gregorio Lajara, et al.
Mr. Malia is Certified by the Supreme Court of New Jersey as a Civil Trial Attorney; Certified in
Civil Trial Law by the National Board of Trial Advocacy; and Certified in Civil Pretrial Practice
Law by the National Board of Trial Advocacy. In 2020, Mr. Malia was honored by the New
Jersey Commission on Professionalism in the Law as a Professional Lawyer of the Year, was
named the Attorney of the Year by the New Jersey Defense Association, and received the
Defense Research Institute’s Exceptional Performance Citation.
Mr. Malia is an honors graduate of the University of Scranton and received his law degree from
the University of Pittsburgh School of Law. He received is LL.M. (Master of Laws) degree in
Trial Advocacy from Temple University Beasley School of Law.

SIOBHAN A. TEARE, J.S.C.
Siobhan A. Teare, is a Superior Court Judge for the State of New
Jersey. She currently sits in the Criminal Division of the Essex County
Vicinage and presides over Criminal Jury trials. She previously sat in the
Civil Division and presided over cases involving Special Civil Part,
Landlord/Tenant matters along with Law Division motions including
Prerogative Writs. Ms. Teare also sat in the Family Division for four years
where she presided over Juvenile, Domestic Violence, Non-Dissolution
cases and Post Judgment divorce motions. She previously sat in the
Criminal Division and served as the Drug Court Judge for the Essex County
Vicinage.
Immediately before joining the bench, she was a Director of Legal
Management, for the University of Medicine & Dentistry of New Jersey.
Before joining UMDNJ, she served as the Chief Assistant Prosecutor of
Administration for the Essex County Prosecutor’s Office. Among her duties
in that capacity, she oversaw all labor and employment matters involving the
ECPO employees and was the Supervisor of the PTI program and had
oversight over the Internal Investigations Unit. Additionally, she was the
liaison to all outside counsel representing ECPO in civil lawsuits.
Prior to joining the Prosecutor’s Office, she practiced law in New
Jersey in various capacities. She has served as Corporation Counsel for the
Cities of East Orange and Plainfield. She was an Associate with the firm of
Weiner Lesniak and Legal Counsel for the Police Department of the City of
Newark.
In addition, Ms. Teare served as Assistant Corporation Counsel for the
City of Newark and Assistant Deputy Public Defender in the Essex County
Adult Trial Region. She started her legal career as a Law Clerk for the
Honorable Harry H. Hazelwood Jr., Judge of the Superior Court of Essex
County.
Active in a number of professional organizations, Ms. Teare is a past
president of the Garden State Bar Association, a past Treasurer and Trustee
of the Essex County Bar Association, a past member of the Supreme Court
Committee on the Americans with Disabilities Act and the Supreme Court
Arbitration Advisory Committee. Additionally she formerly served on the
Supreme Court Criminal Practice Committee.

She is active in various Bar Associations, including the Essex County
Bar Association, the Association of Black Women Lawyers, the Garden
State Bar Association, the New Jersey State Bar Association, the National
Bar Association, the American Bar Association and the National Association
of Women Judges. She is a past recipient of the Professional Lawyer of the
Year Award given by the New Jersey State Bar Association and the
Criminal Trial Attorney Achievement Award given by the Essex County Bar
Association. She is also the recipient of the Van Y. Clinton Award, given by
the Garden State Bar Association.
Ms. Teare is a frequent panelist for Continuing Education Courses.
She has served as a panelist for the National Center for State Courts, the
Essex County Bar, the Hispanic Bar Association of New Jersey, the New
Jersey State Bar Association and the National Bar Association. Ms. Teare
has served as an active Board member on various Non-Profit Organizations.
These organizations include, The Carter G. Woodson Foundation, The Aisha
Shakir Liver Foundation, the Harambee Community Development
Organization. Judge Teare was a member of the New Jersey Planning
Committee for the National Association of Women Judges’ (NAWJ) 33rd
Annual Conference, which was held in Newark, New Jersey from October
12 -16, 2011.
She is a past member of the Board of Trustees for the MorristownBeard School and received the Distinguished Alumni Award in 2016, She is
the Past President of the Hon. Anne E. Thompson (HAET) Inn of Court.
Under her leadership the HAET Inn, which was founded by the ABWL in
2008, was recognized to have achieved Silver level status by the Achieving
Excellence program of the American Inns of Court. This level of
achievement ranked the Inn in the top 22% of Inns across the Country.
Ms. Teare received a B.A. degree in History and Political Science from
Tufts University and earned her J.D. from Rutgers Law School in Newark.

Tracy Thompson, New Jersey Insurance Fraud Prosecutor
Attorney General Gurbir S. Grewal appointed Thompson to the position of New Jersey Acting
Insurance Fraud Prosecutor in March 2018. On June 30, 2021, the New Jersey State Senate
confirmed Thompson as the New Jersey Insurance Fraud Prosecutor. She is only the third person
to be confirmed to this position since the inception of the Office in 1998. As the Insurance Fraud
Prosecutor, Thompson supervises a staff of nearly 100 who investigate and prosecute all types of
insurance fraud, including health care, auto, Medicaid, disability, and workers’ compensation.
This Office also coordinates the anti-insurance fraud activities of the state and local investigating
agencies and prosecutors.
For nearly 30 years, Thompson has proudly served New Jersey, beginning as an Assistant
Prosecutor in the Mercer County Prosecutor’s Office, then as a Deputy Attorney General and
Assistant Attorney General in the Division of Criminal Justice (DCJ) in the New Jersey Attorney
General’s Office.
Within the Attorney General’s Office, Thompson began her career in DCJ prosecuting complex
financial crimes in the Money Laundering Unit, and most recently served as Counsel to the DCJ
Director. In that role, she advised the Director on a broad range of law enforcement policy
matters, oversaw the Division’s Litigation Academy, and served as a liaison between the
Division and other governmental agencies. Thompson has also served as Chair of the New Jersey
Human Trafficking Task Force, most notably overseeing New Jersey’s efforts during Super
Bowl XLVIII. Other significant leadership positions in the Attorney General’s Office include:
Deputy Director of the Office of Government Integrity; Chief Counsel for the DCJ Bureau of
Fiscal Oversight; and Special Assistant to the DCJ Director.
Thompson received her JD from Temple University School of Law and her BA in AfricanAmerican Studies from the University of Pennsylvania. She currently serves as a Trustee for
both the Capital Area YMCA (Secretary) and the NJ State Bar Association, and is a Past
President of the Association of Black Women Lawyers of NJ. In recognition of her service and
professionalism throughout her career, Thompson has received several awards, including:
Trenton NAACP Freedom Fund President’s Award for Outstanding Service to the Legal
Profession and Loyalty to the Trenton Community; Association of Black Women Lawyers of NJ
Award for Excellence in Public Service; Temple University School of Law Black Law Students
Association Cecil B. Moore Award for Community Service; NJ NAACP Hon. Robert Lee Carter
Distinguished Legal Professional Legacy Award, and its Freedom Award.

