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Child Find
A. What is Child Find?
• An ongoing obligation to identify, locate, and evaluate all children with disabilities who
need special education and related services
• NJAC 6A:14-3.3 – Location, Referral, and Identification
o Applies to children who are suspected of having a disability due to physical,
sensory, emotional, communication, cognitive, or social difficulties
o Also applies to students who may have a disability even though they are
advancing from grade to grade
• Impact of COVID-19 on Child Find Obligations
o OSERS in Return to School Roadmap: Child Find Under IDEA Part B, 79 IDELR
140 (OSERS 2021), advised that SEAs and LEAs should reexamine the efficacy
of their existing child find practices and initiate new activities in light of the
educational disruptions
• Pandemic-related issues triggering child find
o Issues with distance learning
▪ Not logging in to class
▪ Not completing assignments
▪ Parents expressing concerns or requesting accommodations
o PTSD
o Change in mental health
o Change in student’s behavior
B. To Whom Does the Obligation Apply?
• School district’s instructional, administrative, or other professional staff
• Parents
• State agencies (including the DOE) and agencies concerned with the welfare of the
student.
C. Referrals
• A direct referral to the Child Study Team (CST) must be made when:
o A parent requests an evaluation
o The student is not responding to interventions
o When it is clear from the outset that a referral is warranted
• The CST and parents meet to determine whether evaluations are warranted
D. Evaluations
• What happens if it’s determined that an evaluation is warranted?
• Is parental consent required to evaluate?
• Initial evaluation
o Must take place within 90 calendar days of referral
o Must test in all areas of suspected disability
E. Procedural Violations and Violating a Child’s Right to FAPE
• Compensatory education

School Districts Compelled to
Face Head-On a Rise in Emotional
Regulation Impairments
By Mariann Crincoli

M

ore than a year of living in a pandemic with fear and anxiety

about the uncertainty of the disease, feeling isolated, lonely
and sad about the loss of loved ones, experiencing social distancing and novel learning platforms has taken a toll on
many students’ mental health. In fact, pediatricians, child
and adolescent psychiatrists, and children’s hospitals have

declared a national state of emergency for child and adolescent mental health.1 Adolescents, young children, LGBTQ youth and children of color have been particularly
vulnerable to the consequences of the pandemic. More than 25% of high school students reported worsened emotional and cognitive health and more than 20% of parents with children ages 5–12 reported their children experienced a decline in emotional health. A survey of LGBTQ youth found that 73% LGBTQ respondents aged
13–17 reported symptoms of anxiety and 67% reported depression while a staggering
48% reported serious thoughts of suicide.2
The significant impact to school-aged children throughout the 2020–21 school
year has been consistently confirmed across the country by educators, parents, and
administrators who continue to cite social and emotional well-being as major obstaNJSBA.COM
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I.

IDEA (Individuals with Disabilities Education, § 20 U.S.C.
1400)
A. Child Find
Jana K ex rel Tim K v. Annville-Celona Sch. Dist., 39 F. Supp 3d 584 (MD Pa
2014)
Background: J.K. attended school in the district from kindergarten until she
withdrew in 2011 at the end of her 8th grade year. Preceding her withdrawal, she
exhibited signs of emotional difficulty at school that resulted in frequent visits to
the nurse’s office, a decline in academic performance, and unexcused absences.
The district did not identify or evaluate J.K. as a student with a potential emotional
disability necessitating special education services. During the same time, J.K. was
a victim of bullying. She continued to exhibit harmful and declining emotional
behavior that culminated in an incident where she cut herself in school with a
metal instrument and subsequently swallowed it. She was hospitalized and was
diagnosed with depression. The district did not inquire about the hospital visit or
its outcome.
The parent sought services from a behavior wraparound agency. The psychologist
that conducted the evaluation concluded that J.K.’s symptoms were indicative of
depression and recommended services, which included three hours of mobile
therapy each week and a psychiatric evaluation. The reported evaluations were
provided to the parent but never received by the district. However, the district was
aware that J.K. was enrolled in wraparound program due to the mobile therapist’s
accompaniment of J.K. at school and related district meetings. Despite the
wraparound services, she still frequented the nurse’s office seeking “moral
support.” Despite these increased visits to the nurse’s office, the district did not
make any additional inquiries. District personnel convened meetings with the
parent and the therapist and suggested that J.K. participate in peer mediation and
student community groups, but she declined. Due to escalation in bullying by her
peers, J.K. was also diagnosed with post-traumatic stress disorder. Following a
suicidal ideation, the district notified her therapist and she continued to decline.
At the end of the school year, the parent withdrew J.K. from the district out of
concern for her mental health and safety and enrolled her at a cyber charter school
where she was evaluated for special education related services. There, J.K. was
deemed eligible for special education and related services under the category of
Emotional Disturbance. An I.E.P. was then implemented to provide for increased
time to complete work, breaks throughout the day and weekly counseling.

1
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The parent filed a due process petition. The Hearing Officer limited the scope of
review to alleged events occurring during the previous two years per the statute of
limitations period. The Hearing Officer concluded that the district violated its
child find obligation during this time period. As a remedy, the Hearing Officer
awarded J.K. thirty minutes of compensatory education for each week that her
previous district was in session between February 24, 2010 and the end of the
2010-2011 school year.
The parent challenged this remedy by seeking compensatory education consisting
of full school days, while the district challenged the Hearing Officer’s findings
altogether. The court found no reason to disagree with the Hearing Officer’s
conclusion that, by February 2010, the district should have evaluated J.K. for a
disability pursuant to the IDEA because by that point in time, the district had
adequate reason to suspect that she suffered from a disability, more specifically an
emotional disturbance. Yet, the district failed to initiate an evaluation. The court
also noted that the record was riddled with instances of symptoms and behaviors of
an emotional disturbance coupled with declining grades.
Holding: Due to her need for counseling and other services paired with her
declining school performance and behavioral and emotional concerns as well as
the district’s failure to evaluate J.K. for special education and related services, the
court found a clear Child Find violation. The court affirmed the Hearing Officer’s
conclusion that the district deprived J.K. of a FAPE during the statutory period.
With respect to the award of compensatory education, the court concluded that the
compensatory damages were insufficient to return J.K. to the position that she
would have been had she received a FAPE. Acknowledging compensatory
education as an equitable remedy, the court applied an individually tailored
approach to J.K., determining that J.K. was entitled to compensatory education for
the period equal to the period of deprivation, but excluding time reasonably
required for the school district to rectify the issue. In short, the compensatory
services should match those improperly withheld throughout that time period,
unless the evidence shows that the child requires more or less education to be
placed in the position he or she would occupy absent the school district’s
deficiencies. Therefore, the court vacated the Hearing Officer’s award of thirty
minutes for each day that school was in session and instead, held that J.K. was
entitled full days of compensatory education for that time period.
Board of Educ. Montgomery County v. S.G., 45 IDELR 93 (D. Md. 2006)
Background: S.G. experienced emotional difficulties over a long period of time
beginning in fifth grade. This included erratic behaviors and reports of hearing
voices that culminated in the expression of homicidal and suicidal thoughts. Before
this time, S.G. performed well in school and was highly motivated. Due to S.G.’s
behavioral changes and a recent schizophrenia diagnosis, S.G. was in and out of
hospitals and treatment facilities. As a result, S.G. had increased absences in
2
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school. During the periods that she was in school her grades decreased
dramatically, she stole money, withdrew from friends, became disorganized, and
missed assignments.
Shortly after S.G. was readmitted into the hospital, the parent requested that her
school complete an evaluation. The team subsequently determined that an I.E.P.
meeting should be scheduled. S.G. continued to remain hospitalized through 2004
and missed the remainder of the school year. She then entered a day treatment
program, where she stayed until the end of the 2004 school year. Based on the
observations in the day treatment program, it was recommended that S.G.’s be
placed in a residential program. School officials visited S.G. in the day treatment
program to conduct psychological and educational assessments. Later, an I.E.P.
meeting was held, where the parent requested that S.G. be determined eligible for
special education and related services on the basis of her emotional disturbance.
The I.E.P. team concluded that S.G. did not fully meet the definition of
emotionally disturbed under the IDEA because she did not suffer an adverse
educational impact directly related to her condition. Before the 2004-2005 school
year, the parent filed a request for a due process hearing based on the school’s
failure to properly identify the student with a disability despite prior diagnoses and
the school’s failure to provide a FAPE for the prior school year and the upcoming
school year. The A.L.J. rendered a decision finding that the district did not commit
substantive or procedural violations for prior school years. However, the A.L.J.
found that with respect to the 2004-2005 school year, the district made substantive
errors when it failed to identify S.G. as a student eligible for special education and
related services. The A.L.J. directed that a new I.E.P. meeting be held based on
these conclusions and that S.G. be placed at another school to receive the
appropriate services.
The district challenged the A.L.J.’s decision.
Holding: The court deferred to the conclusions made by the A.L.J. and confirmed
S.G.’s need for special education and related services based on her need for
specialized instruction in a therapeutic environment to provide her with structure
and support in an effort to increase her propensity for a successful performance at
school. There was sufficient evidence on the record to demonstrate that the
therapeutic environment was an appropriate placement for S.G.
M.M. v NYC Dept. of Ed., 26 F. Supp. 3d 249 (S.D.N.Y. 2014)
Background: M.M. and I.F. (“parents”) brought this action against the New York
City Department of Education (“NYCDOE”) under the IDEA seeking
reimbursement for tuition paid to La Europa Academy, private residential
treatment program in Utah. The parties filed cross-motions for summary
judgment.
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L.F. was a 17-year-old high school student whose parents alleged that she was
disabled based on a history of depression and eating disorders requiring repeated
hospitalizations. She was diagnosed with anorexia, attempted suicide, overdosed
several times, and engaged in self-harm. While attending LaGuardia High School
of Music & Art and Performing Arts, a New York City public school, L.F. did well
academically but missed several weeks of school during the 2007-2008 school year
as a result of her difficulties. Following an attempt to commit suicide, she enrolled
in La Europa Academy. L.F.’s condition improved: she received good grades,
improved her academic work, as well as her emotional state. Tuition was paid for
by her grandmother. An agreement made between L.F.’s parents and her
grandmother reflected this arrangement as a loan. After unilaterally enrolling L.F.
in La Europa Academy, the parents sought reimbursement from the public schools.
The IHO concluded that the parents would have been entitled to reimbursement
had they paid for L.F.’s tuition, but they did not have standing to seek
reimbursement because the tuition was paid by her grandmother. While the IHO
found that the parents had no standing, the IHO did find that the placement was
appropriate because it met L.F.’s needs.
The parents and DOE both appealed to the State Review Officer (“SRO”). The
SRO concluded that L.F. was not disabled for purposes of the IDEA because her
education was not affected by her emotional disturbance. Thus, the SRO concluded
that the parents were not entitled to reimbursement.
The parents then filed an action seeking review of the SRO’s decision. The court
examined whether the DOE was required to reimburse L.F.’s private education
under the Burlington/Carter test, and if so, whether the Plaintiffs had standing to
seek reimbursement.
Under the Burlington/Carter test, DOE must establish that the student’s I.E.P.
provided a FAPE. If the DOE fails to meet that burden, the parents are entitled to
reimbursement if: (1) they establish that the unilateral placement is appropriate;
and (2) the equities are in their favor.
Holding: The court found that the SRO’s determination that L.F.’s educational
performance was not adversely affected by her emotional problems was
“insufficiently reasoned to merit that deference.” The court effectively reinstated
the IHO’s analysis finding that L.F. was disabled. Additionally, the court affirmed
that the IHO properly concluded that L.F. was denied a FAPE because the DOE
failed to provide her with an I.E.P. In determining whether the placement at La
Europa was appropriate, the court also deferred to the IHO who found it to be an
appropriate placement. With respect to whether the equities favor reimbursement,
the court found that the administrative record supports the IHO’s conclusion that
the parents worked through the school system and had to pull L.F. out when she
started to suffer and her disability was not addressed.
4
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Regarding whether the parents have standing to seek reimbursement, the court
found that given the court’s broad discretion to impose relief under the IDEA, the
court had the authority to order the DOE to reimburse the parents, with the
provision that they first use any reimbursement to repay the loan to the
grandmother. The court concluded that limiting reimbursement to only parents
who can afford to pay private tuition out of pocket would have the inequitable
result of “leaving families with modest means with no options.”
The court granted the parents’ motion for summary judgment and denied the
NYCDOE’s motion for same.

B. Residential Placement Determinations
D.B. ex rel R.H. v. Ocean Twp Board of Educ., 985 F. Supp 457 (D.N.J. 1997)
Background: The district sought judicial review of the A.L.J.’s decision that a
student with significant needs was entitled to a full-time residential placement at
district expense, among other relief, under the IDEA.
Holding: The court held that the district did not fail to consider the residential
placement requested by D.B.’s parent. However, the program in which the student
was currently placed was deemed to provide her with meaningful educational
benefit. Such educational benefits derived from the current program were provided
in the least restrictive setting. Furthermore, the A.L.J. determined that the
residential placement was not necessary to provide D.B. with a free and
appropriate education. The I.E.P. appropriately included a statement of the
student’s current education status but did not include measureable goals and
objectives. The court found that while procedural violations did exist, it did not
entitle D.B. to an award of compensatory education or entitlement to attorney’s
fees.
Indep. Sch. Dist. No. 284 v. A.C., by & through her Parent, C.C., 258 F. 3d
769 (8th Cir. 2001)
Background: The district appealed a Hearing Officer’s decision directing it to pay
the costs of a residential treatment program under the IDEA for A.C., a student
with a history of emotional and behavioral problems. The district appealed the
decision and obtained a ruling that the residential placement was not educationally
necessary. A.C. appealed the decision to the Circuit court and prevailed.
A.C. moved to the district at age 15. A.C.’s previous school district classified her
due to emotional and behavioral issues and developed an I.E.P. placing A.C. in a
self-contained classroom. Among A.C.’s documented school-related problems
stemming from her emotional and behavioral issues were classroom disruption,
profanity, insubordination, and truancy. Outside of school, A.C. used illegal drugs
and alcohol, was reported to be sexually promiscuous, ran away from home, forged
5
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checks, and was hospitalized on several occasions for threatening or attempting
suicide. In her previous district, A.C.’s mother requested a residential treatment
program, paid for by the county’s social services department but was denied.
When A.C. relocated, her new district attempted to implement the I.E.P. from her
prior district without success. The parent with the assistance of school officials’
testimonials, tried to obtain a court-ordered residential placement, which was also
refused. The court ordered A.C. to attend school to no avail. The parent continued
to pursue a residential placement to which the district agreed to pay educational
costs for a residential treatment center located in Idaho. The district’s offer to pay
did not include costs related to therapy or room/board. Efforts to supplement
services for A.C. reached an impasse, and the district agreed to an Independent
Education Evaluation (“IEE”). A.C. was diagnosed with conduct disorder. The
evaluator recommended A.C. be placed in a secure facility to prevent attendance
issues and receive treatment.
The Hearing Officer ordered the district to provide 100 hours of compensatory
education and to convene an I.E.P. for the purpose of locating an appropriate
residential placement to meet A.C.’s needs. The Hearing Review Officer affirmed
this decision. The district then brought this action to District court where the
compensatory education award was affirmed but the order for a residential
placement was reversed. The court acknowledged that despite statutory preferences
under the IDEA for mainstream placements, the IDEA recognizes that some
disabled students need full-time care to receive educational benefit and special
education may include “hospitals and institutions.” Regulations promulgated by
the Department of Education provided that “[i]f placement in a public or private
residential program is necessary to provide special education and related services
to a child with a disability, the program, including non-medical care and room and
board, must be at no cost to the parents of the child.” 34 C.F.R. § 300.302 (2000).
The court stated that the analysis in this case was limited to the distinction between
unwillingness and inability to behave appropriately. The court held that emotional
disturbances entitle a child to special education, and if the issues prevent a disabled
child from receiving education benefit, then it should not matter whether the issue
is cognitive in nature or that is causes the child more difficulties outside of the
school setting than within. The court based its decision on whether the issue itself
needs to be addressed for the child to learn, not whether it is “educational” or
“non-educational.”
Holding: The court held that while the residential placement is appropriate given
the facts, it will not order that A.C. be placed in such facility. For those reasons,
the court reversed the district court’s decision and remanded the matter for
development of an appropriate remedy.
Kruelle v. New Castle Cnty. Sch. Dist., 642 F.2d 687, (3d Cir. 1981)
Background: This case examined whether a student was entitled to a residential
placement and whether the district erred in holding that the Delaware State Board
6
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of Education was responsible for providing P.K. with an appropriate education.
P.K. had significant disabilities, including cerebral palsy. At age thirteen, P.K. was
found to have the social skills of a six-month year-old child and a very low I.Q..
He was unable to “walk, dress himself, or eat unaided.” He was not toilet trained
nor could he speak or effectively receive communication. In addition to his
physical issues, P.K. had a history of emotional issues, which included choking
and self-induced vomiting when experiencing stress. Following a combination of
attendance in public school and specialized placements, school authorities and
P.K.’s parents concluded that a 24-hour residential placement was needed. P.K.
was admitted to the Barber Center for multiply-disabled children and adjusted well
to the program. However, P.K. and his family moved to Delaware where he was
initially placed in a day school. P.K.’s parents filed for due process seeking a
residential program. During the administrative proceedings both the Hearing
Officer and the state-level review officer determined that the I.E.P. was appropriate
and that a residential placement was too restrictive. Around the clock services
“were more in the nature of parenting than education.” Thus, the residential
placement request was denied.
P.K.’s parents appealed the decision. Based on the evidence and witness
testimony, the court directed the State Education Board to provide P.K. with a fulltime residential program. The local and state school authorities subsequently
appealed the decision, challenging both the residential placement and the
imposition of the order against the state agency as erroneous interpretations of the
requirements of the law.
Holding: The District court’s decision was affirmed. The court noted that it is not
without guidance in determining whether a residential setting is consistent with the
purpose and directives of the Act. The court focused its analysis on whether a
residential placement is considered necessary for educational purposes, or whether
the residential placement is a response to medical, social or emotional problems
that are distinguishable from the learning process. In analyzing this issue, the court
addressed whether the residential placement was encompassed within the statutory
definition of “related services” and whether the residential placement was part and
parcel of a “specially designed instruction to meet the unique needs of a
handicapped child.” Before ordering a residential placement, a court should weigh
the policy embodied in the Education Act which encourages placement of the child
in “the least restrictive environment.” This may mean that if a residential
placement is the only realistic option for learning improvement, the question of
“least restrictive environment” is also resolved. Schools are required to provide a
comprehensive range of services to accommodate a child’s educational needs,
regardless of financial or administrative burdens. In weighing these obligations and
recommendations, it may be necessary to provide a residential placement. “Where
basic self-help and social skills such as toilet training, dressing, feeding, and
communication are lacking, formal education begins at that point.”

7
4870-7948-2910, v. 5

The analysis must focus on whether a residential placement is based on medical,
social or emotional problems that are segregable from the learning process. The
court further held that if such needs are inextricable or inseverable, the services are
prerequisites to learning. Ultimately, the court determined that the district court
did not err in ordering a residential placement.
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North v. Dist. Of Columbia Bd. Of Ed., 471 F. Supp. 136 (D.D.C. 1979)
Background: T.N. was a multiply-disabled sixteen-year old student who was
diagnosed with epilepsy, seizures, emotional disturbance as well as learning issues.
An evaluation and assessment of T.N. for purposes of determining an appropriate
educational placement was conducted. An appropriate placement was a residential
treatment facility that would provide medical supervision, special education, and
psychological support was recommended. No steps to arrange the placement were
made by the district until ordered by a Hearing Officer three months later.
T.N. then began school at a private residential treatment facility. Issues ensued
and T.N. was discharged. The parents requested that the district provide T.N. with
an emergency residential placement. However, no alternative placement was
effectuated. The residential facility attempted to return T.N. to his parents, but the
parents refused to accept him on two occasions. After the second attempt, T.N. was
left at an office of the Department of Human Resources where he was taken to
D.C. General Hospital. T.N., on behalf of his parents, initiated an action seeking
declaratory and injunctive relief under the Education For All Handicapped
Children Act and the Rehabilitation Act against the district and other relevant
federal social service agencies. The district attempted to initiate a neglect action
against the parents.
The district argued that T.N.’s issues were emotional, social, and otherwise noneducational, and that it should not be responsible for providing a residential
placement. Furthermore, the district argued that it was the responsibility of the
parents, and if the parents were unable or unwilling to discharge that
responsibility, the responsibility then rests with the social service agencies, not the
board of education. During the proceedings, T.N. was temporarily placed in the
Dominion Center. The director of the Dominion Center testified that a neglect
proceeding would have a devasting impact on T.N.’s course of treatment, as he
was already experiencing emotional problems exacerbated by his perception that
he was abandoned by his parents. The court recognized that T.N. would be
released from the Dominion Center for lack of funds or suffer emotional damage.
Given the options presented by the district, either choice would cause irreparable
injury. For those reasons, the court found that T.N.’s federal right to an
appropriate educational placement was properly invoked and that the court should
exercise its legal and equitable jurisdiction. Thus, it granted the relief T.N.
requested.
Holding: The court affirmed that the public entities that should be financially
responsible for T.N.’s residential treatment, although payment allocation should be
decided among the responsible agencies. T.N. would suffer irreparable injury
based on the circumstances and the court found that T.N. demonstrated a
likelihood of success on the merits. Given that there was no countervailing burden
to either the defendants or the public interest, a preliminary injunction was
appropriate.
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C. Reasonable Attorneys’ Fees Determination and Consideration of
Child’s Intellectual Abilities and Potential under FAPE
G.D. ex rel G.D. v. Wissahickon Sch. Dist., 832 F. Supp. 2d 455 (E.D. Pa.
2011)
Background: G.D. filed a due process petition asserting that the district failed to
meet its Child Find obligations in violation of the IDEA and Chapter 14 of the
Pennsylvania Code, Section 504 of the Rehabilitation Act, and Chapter 15 of the
Pennsylvania Code. Parents asserted that the district failed to timely evaluate and
identify G.D. as eligible for special education and related services. While G.D.
displayed disruptive behavior in school as reported by district representatives,
reports of his academic potential and competency were factors in prior
determinations of non-eligibility.
In the initial action, parents sought
compensatory education for the 2008-2009 school year and the extended school
year. The Hearing Officer issued a decision finding that the district had in fact
denied G.D. a FAPE in violation of the IDEA during the time period at issue.
Parents did not appeal the Hearing Officer’s decision, but they filed a complaint
seeking reasonable attorneys’ fees and costs as the prevailing party in the matter.
The district simultaneously filed an appeal of the Hearing Officer’s decision and
the two actions were consolidated.
Due process hearings were held in September and November 2009. In January
2010, the Hearing Officer issued a decision finding that the district failed to
provide G.D. with a FAPE between April 2009 and the end of the 2008-2009
school year. Additionally, the Hearing Officer found that the district was required
to provide G.D. with two hours of compensatory education for each school day
from April 2009 to the end of the school year.
Holding: Given the circumstances and the court’s discretion in reviewing a
Hearing Officer’s decision, the court considered the child’s academic progress in
evaluating the appropriateness of the I.E.P. and in determining whether the original
I.E.P. was reasonably calculated to afford some education benefit. The court
additionally recognized that, “when students display considerable intellectual
potential, IDEA requires ‘a great deal more than a negligible benefit.’” The court
confirmed that the Hearing Officer engaged in a thorough consideration of the
evidence and that the record, read in totality, did not compel a contrary conclusion.
The court noted that “academic progress cannot serve as the sole ‘litmus test’ for
eligibility.” The fact that G.D. was achieving academically should have been
measured in light of his “considerable intellectual potential.” The district was
obligated to look beyond G.D.’s intellectual capabilities and potential to address
his behavioral issues. Thus, the Court agreed with the Hearing Officer in that the
district failed to evaluate G.D. during the challenged time periods and the Hearing
Officer was ultimately correct in determining that G.D. was denied a FAPE and
entitled to the appropriate compensatory education.
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The court noted its discretion in granting “reasonable attorney’s fees” under the
IDEA. The court determined that the parents were prevailing parties and were
eligible to recover reasonable attorney's fees.

D. Emotional Disturbance Determination, Compensatory Education
Services, and Private Tutoring
Independent School District No. 283 v. E.M.D.H., 960 F.3d 1073 (8th Cir.
2020)
Background: E.M.D.H. suffered from several psychological disorders. Parents
filed a complaint accusing the district of failing to identify E.M.D.H. as disabled,
thus, denying her the right to a FAPE under the IDEA. At an early age, E.M.D.H.
was diagnosed with generalized anxiety order, school phobia, autism spectrum
disorder (with obsessive-compulsive traits), panic disorder, ADHD, and severe
recurrent major depressive disorder. Despite her psychological conditions, she
excelled in school until her eighth-grade year. By the end of that school year,
E.M.D.H. was placed in a psychiatric day-treatment facility. The district disenrolled her. The parents notified the ninth grade guidance counselor of her prior
mental health issues and absences. E.M.D.H. re-enrolled in the ninth grade and
was again admitted to a psychiatric facility for treatment. She was again disenrolled by the district. Due to a misunderstanding that a special education
evaluation was the parents’ choice, the evaluation was never pursued and
E.M.D.H. was again dis-enrolled.
E.M.D.H. entered the 10th grade following a summer at a treatment facility. The
district developed a plan allowing her extended time on assignments and breaks
from class. Even with the accommodations, E.M.D.H. failed to attend most of her
classes. E.M.D.H. was again dis-enrolled. The district discussed special education
possibilities with E.M.D.H.’s parents. The parents exhibited concerns at the
potential of E.M.D.H. being removed from her honors classes. No evaluation was
commenced by the district.
In April 2017, the parents requested an evaluation. The district did not provide
parents with a determination until November 2017 when it concluded that the
student was not eligible. This prompted the parents to hire their own team of
professionals to conduct an independent evaluation, which confirmed E.M.D.H.’s
diagnoses and recommended special education and related services. The district
rejected this evaluation. The Administrative Law Judge (“A.L.J.”) concluded that
the district failed to: identify E.M.D.H. as a child with a disability; conduct an
appropriate evaluation; determine that she qualified for special education; and to
provide a FAPE.
The A.L.J. determined that E.M.D.H. was eligible for special education and related
services and directed the district to develop an I.E.P., reimburse the parents for
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certain expenses as well as to provide compensatory education in the form of
private tutoring.
The district appealed the A.L.J.’s decision. The district court affirmed all
determinations except for the requirement to pay for private tutoring. The parties
then cross-appealed.
Holding: The court noted that school districts our obligated to conduct an
evaluation and ensure that the evaluation is “sufficiently comprehensive. . .”
Moreover, when a child is evaluated for “emotional or behavioral disorders” and
“other health disabilities” the evaluation “must be supported by current or existing
data from, “among other sources, a “functional behavioral assessment” and
“systematic observations in the classroom or other learning environment by a
licensed special education teacher. In applying these regulatory requirements, the
court determined that the district fell short of this comprehensive standard. These
shortcomings attributed to its failure to find E.M.D.H. eligible for special
education and related services.
With respect to eligibility for special education and related services, the court
concluded that while E.M.D.H. was considered a gifted student intellectually and
in other academic respects, her unique situation did not usurp the district’s
obligation to provide E.M.D.H. with a FAPE.
The court also found that the district failed to satisfy its Child Find obligations
under the IDEA. Lastly, the court, having found overt violations of the IDEA,
deemed appropriate compensatory services in the form of private tutoring and the
other associated compensatory services awarded by the A.L.J. The court reinstated
the award as far as E.M.D.H. suffers from a credit deficiency caused by her years
without receiving a FAPE.

E. Residential Placement and Compensatory Education for Student
Beyond Age 21
J.C. v. Central Reg Sch Dist., 81 F.3d 389 (3d Cir. 1996)
Background: J.C. was a severely disabled sixteen-year-old student. J.C. attended
the Ocean County Day Training Center (“OCDTC”). Due to concerns surrounding
J.C.’s instruction, the parents commenced proceedings to secure a residential
placement and compensatory education beyond J.C.’s twenty first year to
compensate for what the parents believed to be pervasive deficiencies in his
current program. The court ordered that J.C. be relocated to a residential school but
refused to award compensatory education because the district provided J.C. with
some educational program in good faith. The district appealed the residential
placement determination and the parents cross-appealed on the issue of
compensatory education decision.
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Following J.C.’s placement at OCDTC in 1987, his development was reported to
have slowed and, in some respects, regressed in the areas of dressing, toileting,
eating and overall behavioral and emotional needs.
I.E.P. meeting minutes
included requests for parent training. However, plaintiffs were never advised that
parent training could be a related service provided by J.C.’s I.E.P.
The A.L.J. determined that J.C. was not capable of more than very “limited and
varied progress.” Applying the standard that the district is required to provide J.C.
with “some educational benefit,” the A.L.J. concluded that a residential placement
went beyond J.C.’s educational needs.
The District court reversed the A.L.J.’s decision and ordered a residential
placement, concluding that the A.L.J. applied the wrong legal standard in reaching
his decision.
The district asserted that the court misapplied the legal standard used to ascertain
“some educational benefit,” improperly found that J.C. had untapped potential
necessitating a residential placement, and incorrectly determined that the least
restrictive appropriate setting for J.C. was a full-time residential facility. In
affirming the District court's order for a full-time residential placement, the court
cited decisions from other circuits that bolstered its refusal to disturb the District
court’s determination that a placement in a residential center is appropriate where a
less structured environment cannot do the job.
In deciding whether compensatory education should be awarded, the court stated
that compensatory education requires a school district to provide education past a
child’s twenty-first birthday to make up for any earlier deprivation. The Third
Circuit formulated a new standard for awarding compensatory education in the
jurisdiction, rejecting the Second Circuit’s awarding of compensatory education on
the presence of a “gross” deprivation of the right to a free and appropriate
education. In general, the prerequisite to a compensatory education award is
simply finding that a child has received an inappropriate education. The court
found that J.C.’s educational deprivation lasted over a long period of time. On
remand, the court directed the lower court to determine when the district knew or
should have known that J.C.’s I.E.P. was inappropriate or that he was not receiving
more than a de minimis educational benefit. On remand, the court directed the
lower court to determine a reasonable time within which the district should have
addressed the issues and compensatory education should be measured from that
point onward.
Holding: The court affirmed the determination in support of a residential
placement. In deciding the proper standard for an award of compensatory
education, the court held that, if a school district knows or should know that a child
has an inappropriate I.E.P. or is not receiving more than a de minimis educational
benefit and fails to correct the situation, the student is entitled to compensatory
education for a period equal to the period of deprivation, excluding only the time
reasonable required for the school to rectify the problem. The lower court
13
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concluded that the lower court inaccurately applied the good faith standard and
reversed and remanded the decision on compensatory education for proceedings
consistent with its opinion.

14
4870-7948-2910, v. 5

ATTORNEY PROFILE

Athina Lekas Cornell
SCIARRILLO, CORNELL, MERLINO, McKEEVER & OSBORNE, LLC
238 St. Paul Street
Westfield, NJ 07090
908-481-5000
email: acornell@sciarrillolaw.com

Athina is a founding Partner of the Firm and has 25 years of experience representing boards of education. She
has significant experience in special education, personnel and student matters and has served as general counsel
and special counsel to boards of education throughout the State. In the area of special education, Athina counsels
school districts and handles all aspects of litigation including state and federal court matters as well as
administrative agencies. Through the relationships she has developed over the years as well as her long- standing
reputation in this area, Athina’s collaborative approach results in creative and cost- effective solutions for boards
of education.
Athina regularly attends board meetings; reviews policies and protocols; and provides legal opinions on special
education matters, personnel and student matters.
Athina routinely provides workshops, seminars, and in-service for board members as well as educational
professionals. Her most recent programs addressed current trends in special education, including how to develop
effective I.E.P.s, proactive efforts to avoid litigation as well as best practice in program development. Athina
also lectures in other areas such as affirmative action; harassment, intimidation, and bullying, OPRA; and student
confidentiality. Athina is regularly requested to speak on behalf of the New Jersey School Boards Association,
Seton Hall Superintendent Study Council, LRP Publications and Special Ed Connection, NBI, Lehigh
University, N.J. CASE, and associations of various child study team disciplines.
Prior to becoming a founding Partner of the Firm, Athina was a shareholder in a mid-sized general practice
firm where she co-chaired the Education Law Group.
In 2019, 2020, 2021 and 2022 Athina was recognized by the Super Lawyers as a leader in her respected
practice.
Bar Admissions:
New Jersey, 1996
U.S. District Court, District of New Jersey, 1996
New York, 1999
Memberships:
American Bar Association
New Jersey Association of School Attorneys
New Jersey State Bar Association, School Law Committee
Union County Bar Association
Education:
Seton Hall University School of Law, J.D., 1996
Skidmore College, B.A., 1991

SCIARRILLO, CORNELL, MERLINO, MCKEEVER & OSBORNE, LLC

Mariann Crincoli, Esq., dedicates her legal career to children with special
needs…
An outstanding Special Education Attorney with Sussan, Greenwald & Wesler, and a seasoned education
lawyer with 25 + years of legal experience, Mariann’s legal career is quite special, representing families
who have children with special needs. She has worked in both law firm and non-profit, in-house
settings, but has devoted a majority of her career to education law matters. She first represented public
school districts and charter schools across New Jersey while a partner at one of the State’s preeminent
law firms, Schenck, Price, Smith & King, LLP. Over the past several years, she has dedicated herself to
the practice of special education and obtaining supports and services from public school districts for
children with disabilities. She also handles matters involving harassment, intimidation and bullying in
public schools. Mariann frequently lectures to parent groups, lawyers, and other professional
organizations regarding special education and bullying.
Previously, Mariann handled matters involving student discipline, constitutional issues, residency, board
governance, employment, personnel and contract matters. She also represented mentally-incapacitated
persons, as well as premier hospital systems regarding guardianship matters. Mariann also served as the
General Counsel for Catholic Charities of the Archdiocese of Newark, as well as New Community
Corporation, both of which provided services to the underprivileged population in New Jersey.
She has been rated as a New Jersey "Best Lawyer for Families" in New Jersey Family Magazine for four
consecutive years since 2019 and is a member of the Council of Parent Attorneys and Advocates as well
as the New Jersey Bar Association and School Law Committee. She is admitted to practice law in New
Jersey and Pennsylvania.
Mariann received her law degree from Seton Hall University School of Law and her B.A. degree from
Seton Hall where she graduated summa cum laude. She subsequently clerked for the Assignment and
Presiding Judges of Middlesex County Superior Court, Honorables Robert A. Longhi and C. Judson
Hamlin, respectively, before embarking on her journey as an education lawyer.

Alyssa Drazin is an Associate at Barger & Gaines. She
focuses her practice in special education law, including
Individual Education Plans (IEPs) and Section 504
Accommodation Plans, general education law,
guardianship matters, and harassment, intimidation, and
bullying (HIB) matters. Ms. Drazin works to protect the
rights of students with emotional, behavioral, and
learning disabilities by advocating for appropriate
placements, tuition reimbursement, and compensatory
services.
Ms. Drazin received her B.A. from University of Miami
and her J.D. from Brooklyn Law School.

Mark G. Toscano
Mark G. Toscano, Esq., is a Partner and Shareholder of the Comegno Law Group, P.C.,
which is a mid-sized law firm with attorneys licensed to practice throughout New Jersey,
Pennsylvania, and Colorado, who specialize in, among other areas, Education Law and
the representation of public, private and independent schools. Mark has broad experience
in the area of special education in that he regularly mediates special education disputes
and tries Due Process Hearings, as well as works closely with Directors of Special
Education, Case Managers and members of Child Study and IEP Teams to quickly deal
with special education issues on a day-to-day basis. Mark also has extensive experience
in handling general, day-to-day student issues ranging from student residency,
compulsory education, bullying, student safety and disciplinary incidents, to
constitutional concerns involving free speech and religious expression. In addition to
handling union negotiations, Mark is involved in a variety of labor/employment issues,
including confidentiality and reporting requirements for teachers and staff and sexual
harassment in the school setting, including teacher-to-teacher, teacher-to-student, and
student-to-student harassment. Mark has provided various lectures, seminars and inservice trainings on all areas of school law, including teaching a graduate level course on
school law, as well as being a featured and keynote speaker at the Annual Convention for
the National Association of School Psychologists.

