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Court. In the interest of brevity, portions of an opinion may not have been summarized.
Kathleen M. Moynihan v. Edward J. Lynch (A-64-20) (085157)
Argued November 29, 2021 -- Decided March 8, 2022
ALBIN, J., writing for a unanimous Court.
Plaintiff Kathleen Moynihan and defendant Edward Lynch were involved in a
long-term “marital-style relationship.” Anticipating the potential dissolution of that
relationship, they signed and notarized a written agreement, without the assistance of
counsel, that finalized the financial obligations each owed to the other. In this appeal, the
Court considers the validity of that palimony agreement.
The parties met in 1997 and developed a romantic relationship. In the beginning,
Lynch occasionally slept at Moynihan’s home. In 2000, Moynihan and her children
moved to a home in Bordentown. Moynihan made the down payment on the home,
which Lynch purchased with a mortgage and titled in his name. The parties shared the
financial responsibilities of the home. Over time, Lynch moved into the home and
became more active in the life of the Moynihan family. The parties discussed marriage
but never wed.
In 2007, Lynch placed the title of the home into a trust and named Moynihan as
the beneficiary upon his death. In 2013, Lynch converted his ownership of the home into
a joint tenancy with rights of survivorship, naming himself and Moynihan on the deed.
Sometime between 2012 and 2014, the parties entered into a handwritten
agreement, drafted by Lynch, which provided that, within five years of vacating their
jointly owned home, Lynch would pay off the mortgage, deed it over to Moynihan, pay
her $100,000, and, within two years of vacating the home, pay the real estate taxes on the
property for two years. In 2015, the parties parted ways, and Lynch refused to abide by
their written agreement.
Moynihan filed a complaint seeking enforcement of the written agreement and an
alleged oral palimony agreement that she claimed the parties had entered before the
Legislature in 2010 amended N.J.S.A. 25:1-5 to include subparagraph (h). That
amendment mandated that palimony agreements be reduced to writing and “made with
the independent advice of counsel.” She challenged N.J.S.A. 25:1-5(h) on constitutional
grounds and urged enforcement as a typical contract; alternatively, she sought
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enforcement of the agreement on equitable grounds. Lynch denied the existence of an
oral palimony agreement and asserted that the written agreement was unenforceable
because the parties did not receive the independent advice of counsel before entering it.
At trial, Moynihan testified that their relationship “was like a marriage,” and that
Lynch told her there was “no reason” to consult an attorney about their agreement and
notarizing the agreement “makes it legal.” Lynch diminished their relationship and gave
conflicting testimony about whether he intended to be bound by the agreement.
The trial court found that N.J.S.A. 25:1-5(h)’s attorney-review requirement did not
contravene Moynihan’s constitutional rights. The court determined that the written
agreement was not a palimony agreement but more akin to an “orderly removal” in a
landlord/tenant matter and enforced the agreement. The court also found that the couple
did not enter an enforceable oral palimony agreement. The Appellate Division reversed,
but it upheld the finding that the parties did not reach an oral palimony agreement. The
Court granted certification. 246 N.J. 324 (2021).
HELD: The palimony agreement, as written and signed, without the attorney review
requirement, is enforceable. That portion of N.J.S.A. 25:1-5(h), which imposes an
attorney-review requirement to enforce a palimony agreement, contravenes Article I,
Paragraph 1 of the New Jersey Constitution. The parties did not enter an oral palimony
agreement.
1. The Statute of Frauds generally requires that certain agreements be signed by the party
against whom enforcement is sought. N.J.S.A. 25:1-5. In 2010, the Legislature amended
the Statute to include palimony agreements. N.J.S.A. 25:1-5(h). Prior to the amendment,
New Jersey’s common law recognized that an unwed couple could enter into a palimony
agreement and courts enforced oral palimony agreements involving “marital-type
relationships” where one party induced the other to enter or remain in the relationship by
a promise of support. The feature that distinguishes N.J.S.A. 25:1-5(h) from all other
provisions of the Statute of Frauds is the requirement that each party to the palimony
agreement secure the “independent advice of counsel.” No other law in this state
conditions enforceability of an agreement between private parties on attorney review.
Furthermore, none of the jurisdictions that enforce palimony agreements mandate that the
parties consult with attorneys before entering into such agreements. (pp. 22-25)
2. N.J.S.A. 25:1-5(h)’s attorney-review requirement does not violate the Contract
Clauses of the United States and New Jersey Constitutions, which bar the state legislature
from passing any law impairing the obligation of contracts. U.S. Const. art. I, § 10, cl. 1;
N.J. Const. art. IV, § 7, ¶ 3. The essential aim of the Federal and State Contract Clauses
is to restrain a state legislature from passing laws that retrospectively impair preexisting
contracts. That concern is not present here; Moynihan and Lynch signed their written
agreement well after the effective date of N.J.S.A. 25:1-5(h). (pp. 26-28)
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3. The question is whether, under the substantive due process guarantee of Article I,
Paragraph 1 of the State Constitution, the State generally can impose on an individual the
burden of retaining counsel to review a private contract. The right to “personal liberty”
guaranteed in Article I, Paragraph 1 protects against the government arbitrarily
interfering with the right to individual “autonomy.” A.A. v. Att’y Gen., 384 N.J. Super.
67, 109 (App. Div. 2006) (quoting Doe v. Poritz, 142 N.J. 1, 78 (1995)), aff’d 189 N.J.
128 (2007). The right of individuals to represent themselves in civil courts -- and
presumably to craft their own private contracts -- predates the adoption of the Federal and
State Constitutions. The original Statute of Frauds did not require a person to consult
with an attorney before entering into a contract. Among the universe of private contracts,
the Legislature mandates attorney review only for palimony agreements. (pp. 28-34)
4. In determining whether parties have a substantive due process liberty interest under
Article I, Paragraph 1, the Court applies a balancing test weighing three factors: “the
nature of the right at stake, the extent to which the challenged statutory scheme restricts
that right, and the public need for the statutory restriction.” Lewis v. Harris, 188 N.J.
415, 443 (2006). Here, it is the right of personal autonomy -- the right to make decisions
without the compelled participation of an attorney. The attorney-review requirement of
N.J.S.A. 25:1-5(h) directly infringes on that right. An attorney’s services may impose a
cost that the parties do not want to bear or cannot afford. Attorney review almost
certainly will result in fewer palimony agreements. The legislative history of N.J.S.A.
25:1-5(h) does not shed light on why only palimony agreements require attorney review.
(pp. 34-37)
5. The imposition of an attorney-review requirement is an arbitrary government
restriction that contravenes Moynihan’s substantive due process rights. The Court strikes
down the attorney-review requirement in N.J.S.A. 25:1-5(h). Palimony agreements must
still be in writing and signed, if not by both parties, at least by the party against whom the
agreement is to be enforced -- just like all agreements enumerated in the Statute of
Frauds. The Court enforces the palimony agreement as written in this case. (pp. 37-38)
6. Sufficient credible evidence in the record supports the trial court’s determination that
Lynch did not make an explicit or implied oral promise to support Moynihan for life.
Therefore, the parties did not have an oral palimony agreement before 2010. Because the
written palimony agreement is enforceable, the Court does not address any of the
equitable remedies pressed by Moynihan for enforcement of that agreement. (pp. 38-40)
REVERSED in part; AFFIRMED in part. REMANDED to the trial court.
CHIEF JUSTICE RABNER and JUSTICES PATTERSON, SOLOMON, and
PIERRE-LOUIS join in JUSTICE ALBIN’s opinion.
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JUSTICE ALBIN delivered the opinion of the Court.
Kathleen Moynihan and Edward Lynch were involved in a long-term
“marital-style relationship.” Anticipating the potential dissolution of that
relationship, they signed and notarized a written agreement that finalized the
financial obligations each owed to the other. That palimony agreement
provided that, within five years of vacating their jointly owned home, Lynch
would pay off the mortgage, deed it over to Moynihan, pay her $100,000, and
pay the real estate taxes on the property for two years after his departure.
The primary issue in this case is the validity of that written palimony
agreement. After the relationship ended, Lynch contended that the agreement
was unenforceable because neither he nor Moynihan had counsel review the
agreement before signing it, as required by N.J.S.A. 25:1-5(h). That statute
provides that a written promise in a palimony agreement is not “binding unless
it was made with the independent advice of counsel for both parties.” N.J.S.A.
25:1-5(h). Moynihan claims, among other things, that the provision
compelling the parties to secure the assistance of counsel to enter into a
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written palimony agreement violates the constitutional prohibition on
impairing contracts.
The trial court found that N.J.S.A. 25:1-5(h)’s attorney-review
requirement did not contravene Moynihan’s constitutional rights. The court,
however, determined that the written agreement was not a palimony agreement
but more akin to an “orderly removal” in a landlord/tenant matter and enforced
the agreement according to its terms. The court also found that the couple did
not enter an enforceable oral palimony agreement.
The Appellate Division reversed. It concluded that the Lynch/Moynihan
agreement was clearly a palimony agreement, pursuant to N.J.S.A. 25:1-5(h),
and therefore unenforceable because the parties did not receive the
“independent advice of counsel” before signing the agreement. The Appellate
Division further determined that N.J.S.A. 25:1-5(h)’s attorney-review
requirement did not violate the federal or state constitutional provision
prohibiting the impairment of contracts. It upheld the trial court’s finding that
the parties did not reach an oral palimony agreement.
We agree with the Appellate Division that Lynch and Moynihan signed a
written palimony agreement. We also find that N.J.S.A. 25:1-5(h) did not
retrospectively alter a preexisting contract and therefore did not constitute
legislation impairing a contract. We hold, however, that N.J.S.A. 25:1-5(h)’s
3

attorney-review requirement contravenes the substantive due process guarantee
of Article I, Paragraph 1 of the New Jersey Constitution.
Article I, Paragraph 1 limits the power of the State to control individual
decision-making in certain fundamental areas concerning a person’s life and
livelihood. N.J.S.A. 25:1-5(h) compels individuals to retain attorneys before
they can enter a palimony agreement -- a contract no more complicated than
other family law or commercial contracts that do not require attorney review.
N.J.S.A. 25:1-5(h)’s attorney-review requirement interferes with an
individual’s right of autonomy, singles out written palimony agreements from
among all other agreements for differential treatment, and has no parallel in
the legislative history of this state.
The State generally cannot compel a person to accept counsel in a
criminal or civil case. Because individuals generally have a constitutional
right to represent themselves in our criminal and civil courts, it follows that
generally they can enter a contract no more complex than others without an
attorney. The attorney-review requirement also unduly burdens those who
cannot afford counsel -- those with little or no income -- denying them the
opportunity to enter contracts available to their more affluent counterparts. No
sound reason has been given for the public need to compel attorney review of
palimony agreements to the exclusion of all other agreements. We therefore
4

conclude that N.J.S.A. 25:1-5(h)’s provision compelling parties to seek the
advice of counsel -- and therefore retain counsel -- before signing a palimony
agreement violates the substantive due process guarantee of our State
Constitution.
Although we reverse the judgment of the Appellate Division enforcing
the written agreement, we affirm its judgment that sufficient credible evidence
in the record supports the trial court’s finding that the parties did not enter an
oral palimony agreement. We remand for proceedings consistent with this
opinion.
I.
A.
Kathleen Moynihan filed a complaint and an amended complaint in the
Superior Court, Burlington County, seeking enforcement of a written palimony
agreement, as well as an alleged oral palimony agreement that she claimed the
parties had entered before the Legislature in 2010 amended N.J.S.A. 25:1-5 to
include subparagraph (h). That amendment mandated that palimony
agreements be reduced to writing and “made with the independent advice of
counsel.” N.J.S.A. 25:1-5(h). Additionally, Moynihan contended, her written
agreement should be enforced as a typical contract, not as a palimony
agreement. Alternatively, she urged that if the agreement constituted a written
5

or oral palimony agreement, it should be enforced on a number of equitable
grounds, such as partial performance of the oral and written agreements,
equitable estoppel, fraud, and specific performance of an implied contract.
In response, Lynch denied the existence of an oral palimony agreement
and stated that the written agreement was unenforceable because the parties
did not receive the independent advice of counsel before entering it, as
required by N.J.S.A. 25:1-5(h). He also counterclaimed for partition of the
home that he and Moynihan owned, asserting that the parties should equally
split the proceeds of the sale.
A six-day trial was conducted in the Chancery Division, Family Part.
The court heard testimony from Moynihan, her two daughters, and Lynch.
Although the parties’ testimony differed greatly on some points, we begin with
those facts that are mostly undisputed.
1.
Moynihan and Lynch first met in 1997 when Moynihan served as a flight
attendant and Lynch worked as a pilot for U.S. Airways. In time, they
developed a romantic relationship. At the beginning of their relationship,
Moynihan was in the midst of divorce proceedings and lived in Mansfield with
her three children. Lynch had a home in New Hampshire and an apartment in

6

Philadelphia and split his time between the two. In the early part of their
relationship, Lynch occasionally slept over at Moynihan’s home.
In 2000, Moynihan and her estranged husband divorced. Because
Moynihan’s ex-husband stopped making mortgage payments on the family
home, a foreclosure action followed. Moynihan then moved with her children
to a home in Bordentown. Although Moynihan borrowed $8,000 from her
father to make a down payment on the home, Lynch primarily financed the
purchase through a mortgage, and the home was deeded in his name.
Lynch stayed with greater frequency at the Bordentown home and would
regularly dine with Moynihan and her children. He also became more active in
the life of the Moynihan family. He frequently attended Moynihan’s
children’s after-school activities and spent a number of holidays with the
family. By all appearances, Lynch and Moynihan had more than a dating
relationship. During their relationship, they discussed marriage, though they
never wed.
Moynihan and Lynch shared the financial responsibilities in maintaining
the home: Moynihan initially paid the monthly mortgage and real estate taxes,
along with other household expenses, while Lynch paid for the home’s
improvements. Over time, Lynch began to provide Moynihan with
approximately $1,000 a month to pay the mortgage and other expenses. In
7

2007, Lynch placed the title of the home into a revocable trust and named
Moynihan as the trust’s beneficiary upon his death. Lynch also named
Moynihan as the beneficiary of his life insurance policy, his 401(k) plan, and
his bond account.
Sometime between 2012 and 2014, the parties entered into a prospective
property settlement agreement in the event their relationship dissolved. The
handwritten agreement drafted by Lynch provided:
In the event that Kathleen Moynihan and Edward Lynch
terminate their relationship I agree to the following
terms:
1. The home . . . in Bordentown NJ will be paid off
within five years after Mr. Lynch vacates the property.
2. After paying off the mortgage note Mr. Lynch will
sign the deed over to Ms. Moynihan there giving her
sole ownership of said property.
3. Until the mortgage is satisfied Mr. Lynch will pay
the monthly mortgage payment.
4. Mr. Lynch will pay the property tax [on the
Bordentown home] for two years after his departure.
5. Mr. Lynch will pay Kathleen Moynihan a sum of
$100,000. dollars by the end of a five year period
starting when Mr. Lynch vacates the [Bordentown
home].
This agreement finalizes all obligations of Mr. Lynch
to Ms. Moynihan.
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Moynihan and Lynch signed the agreement and had it notarized without
consulting attorneys.
In 2013, Lynch sold his New Hampshire home and seemingly began to
live full-time with Moynihan. He also converted his sole ownership of the
Bordentown home into a joint tenancy with rights of survivorship, naming
himself and Moynihan on the deed. Although Moynihan and Lynch had
tentative plans to retire together, uncertainty about their financial future
plagued the latter part of their relationship. To allay Moynihan’s concerns
about Lynch’s commitment to her, in March 2014, Lynch texted, “I do love
you and all I do is planning for your future but you don’t seem to realize that.”
In 2015, the bottom fell out of their relationship, and Lynch and
Moynihan parted ways. Lynch moved to Florida and continued to pay the
mortgage on the Bordentown home and, until 2016, the real estate taxes for the
home, but otherwise refused to abide by their written settlement agreement.
2.
Beyond that spare narrative, Moynihan and Lynch gave very different
accounts of their personal and financial relationship.
At the trial, Moynihan testified that her relationship with Lynch “was
like a marriage” and that, along with her children, they were akin to a family.
Moynihan’s daughters, Megan and Caitlin, viewed Lynch as a “stepfather” and
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a member of their household. Caitlin recalled that Lynch slept over at the
Bordentown home “[n]inety percent” of the time.
Moynihan stated that Lynch expressed his love for her and his intent to
financially support her family. According to Moynihan, Lynch purchased the
Bordentown home because he did not want her family to live in an apartment.
When Moynihan’s ex-husband moved to terminate alimony in 2011, Lynch not
only hired an attorney to respond to the motion, but also assured her that she
did not need the alimony because “he would take care of [her] for the rest of
[her] life.”1 After Moynihan voluntarily surrendered her alimony, Lynch
began to pay the mortgage, real estate taxes, and homeowner’s insurance on
the home.
Moynihan also described the backdrop to the written settlement that she
and Lynch signed. On an unremarkable day in 2012, while the two were
sitting in the family room of the Bordentown home, Lynch broached the
subject of what he would do for her if their relationship ended and suddenly
presented the written agreement. The conversation came as a surprise to
Moynihan, and she felt betrayed by his past promises that they would have a
life together. When Moynihan asked, “maybe we should go to a lawyer,”
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By consent, Moynihan accepted the termination of alimony in exchange for a
lump-sum payment of $40,414 by her ex-husband.
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Lynch responded that there was “no reason” to see a lawyer: “[I]f I tell you
I’m going to do something, I’m going to do it. I’m a man of my word.” Lynch
further assured her that “getting [the document] notarized is as good as going
to an attorney. It makes it legal.” Moynihan admitted that she signed the
agreement freely and voluntarily in the presence of a notary.
Afterwards, their relationship deteriorated. Although the couple often
talked about marriage, Lynch consistently found excuses for not going
forward. At some point, Moynihan realized that they “weren’t looking for the
same thing,” and they went their separate ways.
3.
In his testimony, Lynch offered a different view of his personal and
financial relationship with Moynihan. Lynch admitted that he “lived a good
portion of the time in New Jersey” with Moynihan, dined with the Moynihans
as a family, attended the children’s athletic activities, and spent some holidays
with them.2 Lynch, however, declined to describe his eighteen-year
relationship with Moynihan as a marital-like relationship; instead, he referred
to it as “a relationship that worked for us at the time.”
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Lynch also shared holidays with his own daughter, who attended a boarding
school.
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Lynch stated that he purchased the Bordentown property not just to
house Moynihan and her children, but also as a financial investment -- as a
rental property -- and claimed that he had a “rental agreement” with Moynihan.
He denied that he moved into the family home, but contended that he began to
pay the mortgage and real estate taxes on the home starting around 2004 .
Before the termination of Moynihan’s alimony, he stated that the two did not
discuss marriage, and afterwards he did not remember having any “strong
conversations about marriage” with her; he said it could have happened but
“it’s not ringing a bell with me.”
Lynch explained that he did not cheerfully name Moynihan as the
beneficiary of his life insurance policy or the trust into which he had placed
the home. According to Lynch, Moynihan badgered him and insisted that he
do so, and he placated her “to keep calm in the house.” Lynch, moreover,
denied that he ever promised to support Moynihan for life; instead, he told her
that if they retired together, they would be “all right” based on their aggregate
finances.
Lynch recalled signing the written settlement agreement in 2014. When
asked whether he intended to be bound by the agreement, he gave varied
responses: “[n]ot really but -- no”; “I assumed we were negotiating onward”;
and finally, “I expected to be bound. . . . [W]e had an agreement.” He
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conceded that he knew that Moynihan felt financially insecure and that his
objective in signing the agreement was to “shut her up.”
B.
The trial court found Moynihan’s “testimony to be much more credible
than . . . [Lynch’s] testimony in all respects.” The court credited the testimony
that the parties had a “marital-style and a family-style relationship.” The court
reached that conclusion because Lynch cohabited with Moynihan for
approximately fifteen years, dined with her and her children regularly, went on
vacations with the Moynihans as a family, and attended the children’s athletic
activities. Nevertheless, because of the parties’ failure to comply with the
attorney-review requirement of N.J.S.A. 25:1-5(h), the trial court dismissed
Moynihan’s claim that she had an enforceable written palimony agreement.
The court rejected Moynihan’s argument that N.J.S.A. 25:1-5(h)’s
attorney-review requirement violated the Federal Constitution. The court also
determined that Moynihan did not have a viable oral palimony agreement
before passage of N.J.S.A. 25:1-5(h) because Moynihan failed to prove that
between 1997 and 2010 Lynch made any “express or implied promises to
support [her] for life.” 3
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In Maeker v. Ross, we held that the 2010 amendment to the Statute of
Frauds, N.J.S.A. 25:1-5(h), which included the attorney-review provision,
applies prospectively. 219 N.J. 565, 581-82 (2014). Thus, to prevail on her
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The court found, however, that Moynihan had an enforceable written
contract despite her palimony claims -- an agreement that represented “the
final expression of the discussions that the parties had over the years
concerning their financial futures.” It concluded that Lynch had handwritten
the agreement, the parties read and understood the agreement before signing it
in the presence of a notary in 2014, and therefore the agreement was a legally
enforceable contract.
The court also determined that the contract was supported by
consideration: Moynihan surrendered her alimony based on Lynch’s
representation that he would take care of her, inducing “her to remain in the
relationship”; she borrowed $8,000 from her father to pay the down payment
on the Bordentown home; and she rendered “[seventeen] years of payments to
the home, making a home, taking care of things, and the love and affection that
goes on with that.”
According to the court, the written contract resolved the question about
“the distribution of property.” The court compared the dissolution of the
Moynihan/Lynch relationship to an orderly removal in a landlord/tenant case.
In its view, the written agreement constituted “the orderly breakup of the

claim, Moynihan needed to show that Lynch made an oral promise to support
her for life before 2010. See ibid.
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relationship” setting forth the parties’ responsibilities and the “distribution of
monies.” The court enforced the written agreement according to its terms. 4
Both Lynch and Moynihan appealed.
C.
The Appellate Division concluded that the written agreement signed by
Lynch and Moynihan constituted a palimony agreement under the terms of
N.J.S.A. 25:1-5(h): the couple were in a non-marital relationship, the
agreement was in writing, and Lynch promised “to provide support or other
consideration” to Moynihan. The Appellate Division determined, however,
that the agreement was unenforceable because the parties failed to comply with
the attorney-review requirement of N.J.S.A. 25:1-5(h). It noted that the
promise of support for life -- an essential feature of a palimony agreement
under the common law -- is not an element of N.J.S.A. 25:1-5(h), as the trial
court believed. The trial court erred, according to the Appellate Division, by
finding that the written agreement signed by Lynch and Moynihan was a nonpalimony agreement that fell outside the ambit of the attorney-review
requirement of N.J.S.A. 25:1-5(h).
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The court maintained the temporary restraints it had earlier placed on
Lynch’s ability to remove funds from his bank account -- funds that might be
necessary to satisfy the judgment in favor of Moynihan.
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The Appellate Division rejected Moynihan’s argument that N.J.S.A.
25:1-5(h)’s attorney-review requirement constituted a “Law impairing the
Obligation of Contracts” in violation of the United States and New Jersey
Constitutions. See U.S. Const. art. 1, § 10, cl. 1; N.J. Const. art. IV, § 7, ¶ 3.
It upheld the constitutionality of N.J.S.A. 25:1-5(h) because mandating
attorney review of palimony agreements (1) does not equate to a substantial
impairment of a contract, (2) “reasonably relate[s] to a significant and
legitimate public purpose,” and (3) advances an “appropriate legislative
objective[]” -- protecting the rights of the parties entering into palimony
agreements, citing Burgos v. State, 222 N.J. 175, 193-94 (2015).
The Appellate Division also rejected Moynihan’s claims for equitable
relief, including partial performance and specific performance, on the ground
that Moynihan did not satisfy the traditional elements necessary for such relief.
It further found that accepting Moynihan’s partial performance claim, based on
an alleged “oral agreement between the parties, would essentially permit
enforcement of [a] contract the Legislature has expressly prohibited.”
Additionally, the Appellate Division dismissed Moynihan’s claim of a
pre-2010 oral palimony agreement. It credited the trial court’s finding that,
before 2010, Lynch did not make an express or implied oral promise to support
Moynihan for life.
16

Last, the Appellate Division reinstated Lynch’s counterclaim for
partition of the Bordentown home and remanded to the trial court for
consideration of that issue.5
We granted Moynihan’s petition for certification. 246 N.J. 324 (2021).
We also granted the motions of the New Jersey State Bar Association and the
New Jersey Chapter of the American Academy of Matrimonial Lawyers to
participate as amici curiae.
II.
A.
1.
Moynihan argues that the attorney-review requirement violates the
Contract Clauses of the Federal and State Constitutions. 6 See U.S. Const. art.
I, § 10, cl. 1; N.J. Const. art. IV, § 7, ¶ 3; Farmers Mut. Fire Ins. Co. of Salem
v. N.J. Prop.-Liab. Ins. Guar. Ass’n, 215 N.J. 522, 546-47 (2013). She asserts
that the attorney-review requirement substantially impairs a contractual
relationship because, unlike “every other agreement in a family law setting,”

In light of its dismissal of Moynihan’s claims, the Appellate Division
vacated the trial court’s order freezing Lynch’s bank account.
5

Moynihan states in her petition that she put the Attorney General “on notice
during the pendency of both the trial court and Appellate Division cases” of
her challenge to the constitutionality of N.J.S.A. 25:1-5(h), as is required by
Rule 4:28-4(a)(1).
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two willing and informed individuals cannot enter a palimony agreement
“without the independent advice of counsel for both parties.” She notes that
those who choose to sign a palimony agreement do not have the option to
waive the participation of counsel -- a right conferred even on defendants in
criminal trials -- and that the attorney-review requirement will make palimony
agreements unavailable to the class of individuals unable to afford counsel.
Because the writing and signing requirements of N.J.S.A. 25:1-5(h)
fulfill the general purpose of the Statute of Frauds -- prescribing reliable
methods for proving an authentic contract -- Moynihan contends that the
attorney-review requirement lacks a significant and legitimate public purpose
and is unrelated to an appropriate governmental objective. She posits that
there is no logical explanation for imposing an attorney-review requirement for
palimony agreements but not for other agreements.
Apart from her constitutional argument, Moynihan submits that Lynch
cannot invoke the Statute of Frauds for the purpose of accomplishing a fraud ,
citing Cauco v. Galante, 6 N.J. 128, 138 (1951). She claims that she relied on
Lynch’s oral and written promises during an eighteen-year marital-type
relationship and performed her part of the agreement -- dedicating her life to
him, maintaining a home for him, and surrendering her alimony as he wished.
That partial performance of her end of the agreement, Moynihan declares,
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constitutes the traditional equitable exception to the Statute of Frauds
recognized in our case law. She therefore urges the enforcement of the written
agreement.
Last, Moynihan urges this Court to reverse the trial court’s
determination that she and Lynch did not enter into a valid oral palimony
agreement prior to 2010.
2.
Amici the New Jersey State Bar Association and the New Jersey Chapter
of the American Academy of Matrimonial Lawyers echo many of the
arguments advanced by Moynihan. Both urge us to signal that courts retain
their equitable powers to ensure that the Statute of Frauds does not become an
instrument to perpetrate a fraud and to confirm that promissory estoppel and
partial performance remain valid defenses to prevent an injustice by an
inflexible adherence to the writing or attorney-review requirements of N.J.S.A.
25:1-5(h).
Additionally, the Bar Association asserts that the attorney-review
requirement violates the prohibitions against the impairment of contracts and
the equal protection guarantees of the Federal and State Constitutions. The
Bar Association submits that no rational basis supports subjecting palimony
agreements to attorney review while exempting similar agreements made
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between “[t]wo individuals in a non-dating relationship, such as two business
partners, or friends, or siblings.”
Although the Academy of Matrimonial Lawyers confines its arguments
to the realm of equity, it likewise focuses on the disparate impact that the
attorney-review requirement will have on “[f]inancially dependent partners
who are often unable to afford legal counsel” and notes that “‘self-represented
litigants comprise the majority of those filing in the Non-Dissolution docket,’”
quoting Admin. Off. of the Cts., Directive No. 08-11: Family -- NonDissolution Matters (FD Docket) -- Revised Procedures 1 (Sept. 2, 2011)
(alteration omitted). The Academy also points out that, even in the case of the
termination of a parent’s custody of a child, a litigant may waive the right to
counsel.
B.
Lynch urges the Court to affirm the judgment of the Appellate Division,
mostly for the reasons stated in its opinion. Lynch submits that the 2010
amendment to the Statute of Frauds, N.J.S.A. 25:1-5(h), which mandated that
palimony agreements be in writing, signed, and subject to attorney review, did
not violate the constitutional rights of Moynihan, who should have known the
requirements of the law when entering into the 2014 written palimony
agreement. In his view, the attorney-review requirement did not substantially
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impair Moynihan’s right to contract because she had the funds to secure
counsel. According to Lynch, Moynihan cannot complain that the law applies
unequally to her.
He further claims that the attorney-review requirement serves “a
significant and legitimate public purpose” related to “appropriate
governmental objectives” -- to safeguard those who enter into palimony
agreements from fraud, human frailty, and unreliable methods of proof,
quoting Borough of Seaside Park v. Comm’r of State Dep’t of Educ., 432 N.J.
Super. 167, 216 (App. Div. 2013). Simply put, Lynch maintains that “a
person’s choice not to pay, retain or otherwise be involved with counsel is not
a protected right.”
Additionally, Lynch asserts that the equitable remedies Moynihan seeks
to apply to this case would render meaningless the plain language of N.J.S.A.
25:1-5(h), a statute intended to supplant this Court’s palimony decisions. Last,
he asks that the Court defer to the trial court’s factfindings that, before 2010,
Lynch never promised to support Moynihan for life, a requisite condition to a
palimony agreement under the common law.
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III.
A.
Moynihan’s primary argument is that the attorney-review requirement of
N.J.S.A. 25:1-5(h) essentially compels parties entering a palimony agreement
to retain counsel and that forcing counsel on unwilling parties is
unconstitutional. A brief history of N.J.S.A. 25:1-5(h) will frame the issue
before us.
The Statute of Frauds generally requires that certain agreements “be in
writing, and signed by the party to be charged therewith” -- that is, signed by
the party against whom enforcement is sought. N.J.S.A. 25:1-5. The
underlying concern of the Statute of Frauds is “that certain [oral] agreements
may be ‘susceptible to fraudulent and unreliable methods of proof,’” and for
that reason the Statute mandates “that those agreements be reduced to writing
and signed.” Maeker v. Ross, 219 N.J. 565, 578 (2014) (quoting Lahue v. Pio
Costa, 263 N.J. Super. 575, 599 (App. Div. 1993)).
In 2010, the Legislature amended the Statute of Frauds to include
palimony agreements. See L. 2009, c. 311, § 1 (codified as N.J.S.A. 25:15(h)). The new law stated that the Statute of Frauds’ writing and signing
requirements applied to
[a] promise by one party to a non-marital personal
relationship to provide support or other consideration
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for the other party, either during the course of such
relationship or after its termination. For the purposes
of this subsection, no such written promise is binding
unless it was made with the independent advice of
counsel for both parties.
[N.J.S.A. 25:1-5(h).]
The requirement “that a palimony agreement be in writing and signed and that
the parties have ‘the independent advice of counsel’” represented “a sea
change in the law.” Maeker, 219 N.J. at 576 (quoting N.J.S.A. 25:1-5(h)).
Prior to the 2010 amendment, New Jersey’s common law recognized that
an unwed couple in a “marital-type relationship” could enter into a palimony
agreement -- an agreement in which one party expressly or impliedly promises
to support the other party, generally for life, in return for consideration given
by the other party, such as remaining in the relationship. See Devaney v.
L’Esperance, 195 N.J. 247, 253-55, 257 (2008); In re Estate of Roccamonte,
174 N.J. 381, 389-90, 392-93 (2002). Under the common law, our courts
enforced oral palimony agreements involving “marital-type relationships”
where one party induced the other to enter or remain in the relationship by a
promise of support. Maeker, 219 N.J. at 576 (citing Kozlowski v. Kozlowski,
80 N.J. 378, 387 (1979)).
The purpose of the 2010 amendment to the Statute of Frauds, as
expressed in the legislative history leading to the enactment of N.J.S.A. 25:1 23

5(h), was to “overturn recent ‘palimony’ decisions by New Jersey courts [such
as Devaney and Roccamonte] by requiring that any such contract must be in
writing and signed by the person making the promise.” Maeker, 219 N.J. at
577-78 (quoting A. Judiciary Comm. Statement to S. 2091 (Dec. 3, 2009); S.
Judiciary Comm. Statement to S. 2091 (Feb. 9, 2009) (emphasis added)).
Additionally, the amendment provided that “no such written promise is
binding unless it was made with the independent advice of counsel for both
parties.” A. Judiciary Comm. Statement to S. 2091; accord S. Judiciary
Comm. Statement to S. 2091.
The feature that distinguishes N.J.S.A. 25:1-5(h) from all other
provisions of the Statute of Frauds is the requirement that each party to the
palimony agreement secure the “independent advice of counsel.” That feature
raised a serious concern for Governor Corzine, who signed the amendment into
law on January 18, 2010, the last day of the legislative session and his last full
day in office. See Governor’s Statement on Signing S. 2091 (Jan. 18, 2010).
In his signing statement, Governor Corzine expressed his dissatisfaction with
the provision “mandating the involvement or services of an attorney.” Ibid.
He noted that the “[l]egislative leadership and the sponsors share my goal of
. . . ensuring that this law does not have an adverse impact on parties who may
not be able to afford the services of an attorney.” Ibid. “[I]n light of the
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representation by legislative leadership and the bill sponsors that this law will
be improved” and “in light of the time constraints that result at the end of a
legislative session, which do not afford time for a Conditional Veto to
recommend removal of this provision,” the Governor signed the bill into law.
Ibid.
The Legislature never revisited the attorney-review requirement. No bill
was introduced to address the concern raised by Governor Corzine.
Notably, no other law in this state conditions enforceability of an
agreement between private parties on attorney review. Furthermore, none of
the jurisdictions that enforce palimony agreements mandate that the parties
consult with attorneys before entering into such agreements. 7

7

See Levar v. Elkins, 604 P.2d 602, 603-04 (Alaska 1980); Carroll v. Lee,
712 P.2d 923, 927 (Ariz. 1986); Marvin v. Marvin, 557 P.2d 106, 113 (Cal.
1976); Salzman v. Bachrach, 996 P.2d 1263, 1267-69 (Colo. 2000); Boland v.
Catalano, 521 A.2d 142, 146 (Conn. 1987); Mason v. Rostad, 476 A.2d 662,
665-66 (D.C. 1984); Poe v. Estate of Levy, 411 So. 2d 253, 255-56 (Fla. Dist.
Ct. App. 1982); Glasgo v. Glasgo, 410 N.E.2d 1325, 1327-31 (Ind. Ct. App.
1980); Wilcox v. Trautz, 693 N.E.2d 141, 145-46 (Mass. 1998); Att’y
Grievance Comm’n of Md. v. Ficker, 572 A.2d 501, 507-09 (Md. 1990); Minn.
Stat. § 513.075; Hudson v. DeLonjay, 732 S.W.2d 922, 926-27 (Mo. Ct. App.
1987); Kinkenon v. Hue, 301 N.W.2d 77, 80 (Neb. 1981); Hay v. Hay, 678
P.2d 672, 674 (Nev. 1984); Joan S. v. John S., 427 A.2d 498, 500 (N.H. 1981);
Suggs v. Norris, 364 S.E.2d 159, 162 (N.C. Ct. App. 1988); Morone v.
Morone, 413 N.E.2d 1154, 1155-57 (N.Y. 1980); Beal v. Beal, 577 P.2d 507,
510 (Or. 1978); Mullen v. Suchko, 421 A.2d 310, 311-12 (Pa. Super. Ct.
1980); Doe v. Burkland, 808 A.2d 1090, 1093-94 (R.I. 2002); Tex. Bus. &
Com. Code Ann. § 26.01; Watts v. Watts, 405 N.W.2d 303, 313 (Wis. 1987);
Kinnison v. Kinnison, 627 P.2d 594, 595-96 (Wyo. 1981).
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B.
We do not agree with the arguments made by Moynihan and the State
Bar Association that N.J.S.A. 25:1-5(h)’s attorney-review requirement violates
the Contract Clauses of the United States and New Jersey Constitutions. Both
the Federal and State Constitutions bar the state legislature from passing any
law impairing the obligation of contracts. U.S. Const. art. I, § 10, cl. 1 (“No
State shall . . . pass any . . . Law impairing the Obligation of Contracts . . . .”);
N.J. Const. art. IV, § 7, ¶ 3 (“The Legislature shall not pass any . . . law
impairing the obligation of contracts, or depriving a party of any remedy for
enforcing a contract which existed when the contract was made.”).
The essential aim of the Federal and State Contract Clauses is to restrain
a state legislature from passing laws that retrospectively impair preexisting
contracts. See Cleveland & P.R. Co. v. City of Cleveland, 235 U.S. 50, 53-54
(1914) (“It is equally well settled that an impairment of the obligation of the
contract, within the meaning of the Federal Constitution, must be by
subsequent legislation.”); Berg v. Christie, 225 N.J. 245, 259 (2016)
(“Contract impairment claims brought under either constitutional provision
entail an analysis that first examines whether a change in state law results in
the substantial impairment of a contractual relationship . . . .”). The Contract
Clause was incorporated into the Federal “Constitution to remedy a particular
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social evil” after the Revolutionary War -- “the state legislative practice of
enacting laws to relieve individuals of their obligations under certain
contracts.” See Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S.
470, 503 n.30 (1987) (quoting Allied Structural Steel Co. v. Spannaus, 438
U.S. 234, 256 (1978) (Brennan, J., dissenting)); see also Sveen v. Melin, 584
U.S. ___, 138 S. Ct. 1815, 1821 (2018).
A law that retroactively applies to a contract previously entered into by
parties may upend the parties’ reasonable expectations. See Energy Rsrvs.
Grp., Inc. v. Kan. Power & Light Co., 459 U.S. 400, 411 (1983) (discussing
the role that parties’ reasonable expectations play in Contract Clause analysis).
That concern about legislation reaching back to alter an already-existing
contract and causing fundamental unfairness is not present here.
N.J.S.A. 25:1-5(h) went into effect in January 2010. See L. 2009, c.
311, § 1 (eff. Jan. 18, 2010). Moynihan and Lynch signed their written
agreement, without consulting attorneys, well after the effective date of the
statute -- by Moynihan’s account in 2012 and Lynch’s account in 2014. Both
are presumed, like all persons, to know the law and its requirements. See
Paragon Contractors, Inc. v. Peachtree Condo. Ass’n, 202 N.J. 415, 424-25
(2010) (“[P]arties are presumed to know the law and are obliged to follow it.”)
(citing Emanuel v. McNell, 87 N.J.L. 499, 504 (E. & A. 1915)).
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In short, any constitutional infirmity in the attorney-review requirement
of N.J.S.A. 25:1-5(h) cannot be ascribed to a violation of the Contract Clause.
C.
A different constitutional issue is raised, however, by a statute’s
mandate that the parties to a private contract secure counsel as a precondition
to the enforcement of the contract. This case raises the question whether,
under the substantive due process guarantee of Article I, Paragraph 1 of our
State Constitution, the State generally can impose on an individual the burden
of retaining counsel to review a private contract -- even against the
individual’s wishes and without regard to the individual’s means to do so.8
“The right of individuals . . . to govern and manage their own affairs . . .
is an implicit guarantee of the New Jersey Constitution.” S.T. v. 1515 Broad
Street, LLC, 241 N.J. 257, 274 (2020). Article I, Paragraph 1 provides that
“[a]ll persons are by nature free and independent, and have certain natural and
unalienable rights, among which are those of enjoying and defending life and
liberty, of acquiring, possessing, and protecting property, and of pursuing and
obtaining safety and happiness.” The right to “personal liberty” guaranteed in
8

The broad language of Article I, Paragraph 1 incorporates the principle of
substantive due process. See Jamgochian v. State Parole Bd., 196 N.J. 222,
239 (2008) (construing “the expansive language of Article I, Paragraph 1 to
embrace the fundamental guarantee of due process” (citing Doe v. Poritz, 142
N.J. 1, 99 (1995))).
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Article I, Paragraph 1 of our State Constitution protects against the
government arbitrarily interfering with the right to individual “autonomy.”
A.A. v. Att’y Gen., 384 N.J. Super. 67, 109 (App. Div. 2006) (quoting Doe v.
Poritz, 142 N.J. 1, 78 (1995)), aff’d 189 N.J. 128 (2007).
The right to personal autonomy plays a preeminent role in our
constitutional system -- “competent people ordinarily can choose what they
want.” See In re M.R., 135 N.J. 155, 166-67 (1994). An individual has the
“right to determine how best to pursue her personal and financial affairs”
without the interference of an attorney. See S.T., 241 N.J. at 261 (citing M.R.,
135 N.J. at 166).
The right of individuals to represent themselves in our civil courts -- and
presumably to craft their own private contracts -- predates the adoption of our
Federal and State Constitutions. “The practice of pro se representation by civil
litigants finds its genesis in the English common law, which long respected a
competent civil litigant’s prerogative to decide whether he or she would seek
the assistance of counsel.” In re Civ. Commitment of D.Y., 218 N.J. 359, 374
(2014) (footnote omitted). Before the founding of our Republic and even
before the provinces of West and East New Jersey were unified into a single
colony, New Jersey residents were permitted to plead their causes, without
counsel, in both civil and criminal cases. Id. at 375. In the Province of West
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New Jersey, the law provided “[t]hat [in] the trials of all causes, civil and
criminal, . . . no person or persons shall be compelled to fee any attorney . . .
but that all persons shall have free liberty to plead his own cause if he please.”
Ibid. (alterations and omissions in original) (quoting The Concessions and
Agreements of the Proprietors, Freeholders and Inhabitants of the Province of
West New-Jersey, in America, ch. XXII (1677), available at
http://westjersey.org/ca77.htm#chap22). Similarly, in the Province of East
New Jersey, the law provided that “in all courts persons of all perswasions
may freely appear in their own way, and according to their own manner, and
there personally plead their own causes themselves.” Ibid. (quoting The
Fundamental Constitutions for the Province of East New Jersey in America ,
ch. XIX (1683), available at http://avalon.law.yale.edu/17th_century/nj10.asp).
Litigants today, as they did in our colonial past, “frequently represent
themselves in New Jersey,” id. at 376, and have the statutory right to do so,
N.J.S.A. 2A:15-1 (stating that every competent and of-age person “may
prosecute or defend any action in any court, in person or through another duly
admitted to the practice of law in this State” (emphasis added)).
In criminal cases, the source of the right of self-representation is the
Sixth Amendment to the United States Constitution and Article I, Paragraph 10
of our State Constitution, but the rationale for that right is grounded in the
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notion of personal autonomy. Thus, “[t]he right to appear pro se exists to
affirm the dignity and autonomy of the accused,” McKaskle v. Wiggins, 465
U.S. 168, 176-77 (1984), and “his choice must be honored out of ‘that respect
for the individual which is the lifeblood of the law,’” Faretta v. California, 422
U.S. 806, 834 (1975) (quoting Illinois v. Allen, 397 U.S. 337, 350-51 (1970)
(Brennan, J., concurring)).9 See also State v. Reddish, 181 N.J. 553, 585
(2004) (noting that the right of self-representation “is about respecting a
defendant’s capacity to make choices for himself, whether to his benefit or to
his detriment”).
The historical absence of cases addressing whether the State could force
parties to a contract to retain attorneys is telling. We know that in colonial
times litigants had a right to represent themselves in court to plead the
enforcement of a contract, and we know of no law that compelled them to
retain an attorney to draft a contract. Denying competent parties the ability to
contract on their own without the compelled participation of attorneys would
seemingly have been a notion alien to the founders of our Republic and our
State.

An accused’s right of self-representation is not absolute. For example, a
defendant must provide an appropriate waiver of the right to counsel, and a
trial court retains the authority “to terminate self-representation if the
defendant engages in ‘serious and obstructionist misconduct.’” See State v.
Davenport, 177 N.J. 288, 300 (2003) (quoting Faretta, 422 U.S. at 834 n.46).
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The original Statute of Frauds, passed in England in 1677 and from
which N.J.S.A. 25:1-5 is derived, did not require a person to consult with an
attorney before entering into a contract. See An Act for Prevention of Frauds
and Perjuryes, 29 Car. 2, c. 3, § 4 (1677), available at https://www.britishhistory.ac.uk/statutes-realm/vol5/pp839-842; see also Maeker, 219 N.J. at 57879 (discussing the history of the Statute of Frauds). Indeed, when the New
Jersey Legislature passed its own “Act for the Prevention of Frauds and
Perjuries” in 1794, it did not require parties to consult with an attorney in
order to make an enforceable contract. See L. 19, c. 496, §§ 1 to 15 (1794).
New Jersey’s present-day Statute of Frauds has but one exception -- the
attorney-review requirement for palimony agreements.
Of all the agreements in a family law setting, only a palimony agreement
requires that, for its enforcement, the parties must have secured the
independent advice of counsel. Without the advice or participation of
attorneys, a married couple in a divorce action can reach an agreement on
custody and parenting time, child support and alimony, equitable distribution,
and other important issues. See N.J.S.A. 2A:34-23.1(e). Even premarital
agreements under the Uniform Premarital and Pre-Civil Union Agreement Act
permit the parties to “voluntarily and expressly waive, in writing, the
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opportunity to consult with independent legal counsel.” N.J.S.A. 37:238(c)(4).
In a myriad of other settings, parties remain free to enter into contracts
without consulting or retaining attorneys, such as when purchasing real estate,
see N.J.S.A. 46:14-2.1;10 entering a commercial transaction to buy goods, see
N.J.S.A. 12A:2-201; engaging in a consumer transaction, see N.J.S.A. 56:12-2;
creating a will, see N.J.S.A. 3B:3-2; or securing life or health insurance, see
N.J.S.A. 17B:25-18.2.
Among the universe of private contracts, the Legislature mandates
attorney review only for palimony agreements.
Lynch’s comparison of the attorney-review provision in N.J.S.A. 25:15(h) to the attorney-review provision for assigning prizes under the State
Lottery Law is inapt. See N.J.S.A. 5:9-1 to -25. Under the State Lottery Law,
the Legislature has decreed that any person who has won a lottery prize may
not assign the winnings unless a number of conditions are met, including “that
the winner has retained, and consulted with, independent legal counsel” and
“that the winner has retained, and consulted with, an independent tax advisor.”
N.J.S.A. 5:9-13(d)(15), (16) (emphasis added).

10

New Jersey regulations afford buyers of residential real estate the
opportunity to have attorneys review their contracts but do not require such
review in order to make those contracts enforceable. See N.J.A.C. 11:5-6.2(g).
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Unlike the case before us, the State Lottery involves the disposition of
government-raised funds. The attorney-review provision in the State Lottery
Law is part of a highly regulated scheme “operated by the State [with] the
entire net proceeds . . . to be used for State institutions and State aid for
education” pursuant to the New Jersey Constitution. See N.J.S.A. 5:9-2; see
also N.J.S.A. 5:9-1 to -25 (setting forth the comprehensive regulatory scheme
of the State Lottery Law). The assignment of lottery prizes is subject to
judicial scrutiny to prevent exploitation of the winner and to assure that the
winner complies with any enumerated debt obligations, such as a default on
child support or student loan payments. N.J.S.A. 5:9-13(d)(17), (18); N.J.S.A.
5:9-13.5; N.J.S.A. 5:9-13.14. A lottery prize may not be assigned without a
judicial order that contains eighteen findings, including a finding of attorney
review. N.J.S.A. 5:9-13(d). Last, the lottery winner has state-provided prize
monies to retain an attorney and accountant.
The constitutionality of the attorney-review requirement governing
palimony agreements does not rise or fall on comparisons to the State Lottery
Law.
IV.
The ultimate issue is whether, under Article I, Paragraph 1 of our State
Constitution, parties to written palimony agreements have a substantive due
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process liberty interest in crafting and entering such agreements without the
forced involvement of attorneys. The broad language of Article I, Paragraph 1
reflects, in part, “a ‘general recognition of those absolute rights of the citizen
which were a part of the common law.’” King v. S. Jersey Nat’l Bank, 66 N.J.
161, 178 (1974) (quoting Ransom v. Black, 54 N.J.L. 446, 448 (Sup. Ct.
1892), aff’d, 65 N.J.L. 688 (E. & A. 1900)). As discussed earlier, the right to
plead one’s case in court without an attorney preceded the adoption of New
Jersey’s first Constitution in 1776.
In determining whether parties have a particular liberty interest -- here,
to enter a written palimony agreement without a compelled attorney review -our Court applies a balancing test weighing three factors: “the nature of the
right at stake, the extent to which the challenged statutory scheme restricts that
right, and the public need for the statutory restriction.” Lewis v. Harris, 188
N.J. 415, 443 (2006) (citing Greenberg v. Kimmelman, 99 N.J. 552, 567
(1985)).
We have discussed in detail the nature of that right and its historical
backdrop. It is the right of personal autonomy, the right to make decisions on
one’s own -- whether enlightened or foolish -- without the compelled
participation of an attorney. To be clear, we recognize the benefit and
guidance that attorneys would provide in reviewing or crafting a palimony
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agreement or any other agreement. The guiding hand of counsel may be
critical in a criminal trial, yet an accused has the right to represent himself , to
make choices on his own that may bear on his freedom, given the preeminent
role of individual autonomy in our constitutional system. See McKaskle, 465
U.S. at 176-77. So too, attorneys will be better able to draft palimony
agreements and other contracts, but individuals are free to do so on their own
without consulting or retaining attorneys.
The attorney-review requirement of N.J.S.A. 25:1-5(h) directly infringes
on the right of parties to enter a palimony agreement without retaining an
attorney. We cannot pretend that requiring attorney review means something
other than that individuals will have to pay for the services of an attorney, who
will then have the obligation to engage in a due-diligence examination of all
the circumstances bearing on the fairness of the agreement. See RPC 1.3
(providing that an attorney must act with “reasonable diligence” when
representing a client); Ziegelheim v. Apollo, 128 N.J. 250, 260-61 (1992)
(same). An attorney’s services may impose a cost that the parties do not want
to bear or cannot afford. As the Academy of Matrimonial Lawyers has pointed
out, the majority of filings in the non-dissolution docket are by selfrepresented litigants, see Directive No. 08-11, and parties to palimony
agreements fall within that docket. We cannot ignore the potential disparate
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impact of the statute -- the reality that a financially dependent partner who is a
party to a palimony agreement may be unable to afford counsel. Nor can we
ignore the irony that, under N.J.S.A. 25:1-5(h), the parties cannot enter a
palimony agreement without counsel, but can stand in a courtroom and argue
for the enforcement of such an agreement without counsel.
Last, we consider the “public need” for mandated attorney review of
palimony agreements when no other family-law agreement or private contract
(to our knowledge) imposes such a requirement. To be sure, attorney review
would protect a party -- particularly a dependent party -- from potential
overreaching. But attorney review presents another hurdle for parties who
want to enter into palimony agreements and almost certainly will result in
fewer such agreements, putting aside the impact on those who cannot afford
counsel. Additionally, the legislative history of N.J.S.A. 25:1-5(h) does not
shed light on why, among all the category of private agreements covered by
the Statute of Frauds, only palimony agreements require attorney review.
In light of the nature and importance of the right of willing parties to
enter palimony agreements without the burden of attorney participation, we
conclude that the imposition of an attorney-review requirement is an arbitrary
government restriction that contravenes Moynihan’s substantive due process
rights. We are therefore constrained to strike down the attorney-review
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requirement in N.J.S.A. 25:1-5(h). Palimony agreements must still be in
writing and signed, if not by both parties, at least by the party against whom
the agreement is to be enforced -- just like all agreements enumerated in the
Statute of Frauds. See N.J.S.A. 25:1-5.
We therefore enforce the palimony agreement as written in this case.
V.
Next, we consider whether Moynihan and Lynch had an oral palimony
agreement before the 2010 enactment of N.J.S.A. 25:1-5(h). We accord
deference to a trial court’s factfindings, particularly in family court matters
where the court brings to bear its special expertise. Cesare v. Cesare, 154 N.J.
394, 413 (1998). Under that deferential standard of review, we are bound to
uphold a finding that is supported by sufficient credible evidence in the record.
Ibid.; Guido v. Duane Morris LLP, 202 N.J. 79, 95 (2010).
Here, the trial court had the benefit of hearing the witnesses before
rendering its decision. We conclude that sufficient credible evidence in the
record supports the trial court’s determination that Lynch did not make an
explicit or implied oral promise to support Moynihan for life. Therefore, the
parties did not have an oral palimony agreement before 2010.
That trial court finding is buttressed by the last line of the written
palimony agreement, which provides: “This agreement finalizes all
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obligations of Mr. Lynch to Ms. Moynihan.” That last line suggests that, if
there were any previous agreements, they were subsumed into the final written
agreement. See Atl. N. Airlines, Inc. v. Schwimmer, 12 N.J. 293, 303 (1953)
(stating that “[w]here the parties have made the writing the sole repository of
their bargain,” any previous understandings are barred from consideration); see
also Restatement (Second) of Contracts § 209(3) (Am. Law Inst. 1981)
(“Where the parties reduce an agreement to a writing which in view of its
completeness and specificity reasonably appears to be a complete agr eement, it
is taken to be an integrated agreement unless it is established by other evidence
that the writing did not constitute a final expression.”).
In light of our holding that the written palimony agreement is
enforceable, we need not address any of the equitable remedies pressed by
Moynihan for enforcement of that agreement.
VI.
In summary, we reverse in part and affirm in part the judgment of the
Appellate Division. In reversing the Appellate Division, we hold that the
palimony agreement, as written and signed, without the requirement of
attorney review, is enforceable. That portion of N.J.S.A. 25:1-5(h), which
imposes an attorney-review requirement to enforce a palimony agreement,
contravenes Article I, Paragraph 1 of the New Jersey Constitution. In
39

affirming the Appellate Division, we uphold the trial court’s finding that an
oral palimony agreement did not exist before 2010.
We remand to the trial court for proceedings consistent with this
opinion.

CHIEF JUSTICE RABNER and JUSTICES PATTERSON, SOLOMON,
and PIERRE-LOUIS join in JUSTICE ALBIN’s opinion.
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committed an act of abuse or neglect against a child in violation of N.J.S.A.
9:6-8.21(c)(4)(b). In this appeal, the issue is whether, in a case where DCPP
has established that a child has been abused and neglected while in the care
of his parents, the family court can shift the burden of proof to the parents
to prove their non-culpability.
DCPP charged J.R.-R. (Jenny) and G.R.-R. (George) with the abuse and
1
359 neglect of their ten-month-old son G.R.-R. (Gabriel). At *359 an abuse and
neglect hearing conducted in the Family Part, the court heard testimony
1098 from DCPP caseworkers and medical experts. The family *1098 court first

determined that DCPP had proven that Gabriel had been abused and
neglected and that his parents had been his sole caretakers when he suffered
his injuries. Relying on In re D.T., 229 N.J. Super. 509, 517, 552 A.2d 189 (App.
Div. 1988), and the doctrine of conditional res ipsa loquitur, the court then
held that the burden of persuasion had shifted to each of the parents to
establish that they were not culpable. Finding that Jenny and George had
not satisfied their burden, the court concluded that DCPP had proven by a
preponderance of the evidence the charges of abuse and neglect against the
parents.
1 To preserve the privacy of the parties, we adopt the pseudonyms used by the

Appellate Division.

The Appellate Division affirmed, asserting that the family court properly
applied the conditional res ipsa doctrine to shift the burden of proof to the
parents, and concluded that sufficient credible evidence in the record
supported the court's abuse and neglect findings.
We now reverse. When a court finds that a parent has committed an act of
abuse or neglect against a child, the parent faces serious consequences that
could include the termination of the parent's custodial rights to the child. In
enacting child-welfare laws in Title Nine, the Legislature placed on DCPP
the burden of proving by a preponderance of the evidence that a parent
Download
Treatment
abused or neglected a child. N.J.S.A. 9:6-8.46(b)(1). Although the statutory
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and George given notice that the burden would shift to them to prove that
they were not the responsible parties.
The Legislature, mindful of the due process rights of parents, carefully
crafted a statutory scheme allocating the burden of proof to the agency that
brings charges of child abuse or neglect. DCPP has the authority and
360 resources to prosecute abuse and neglect *360 cases within the metes and

bounds of the law. The Judiciary has no commission to exercise equitable
powers to alter the statutory burden of proof set forth by the Legislature.
We disapprove of the Appellate Division cases that have imported the
doctrine of conditional res ipsa loquitur from our common law into a
comprehensive statutory scheme to relieve DCPP of its burden of proving
that a particular parent abused or neglected a child.
Accordingly, we reverse the judgment of the Appellate Division and remand
for a new hearing on the abuse and neglect charges.
I.
A.
In April 2017, DCPP filed an order to show cause and verified complaint
seeking temporary custody, care, and supervision of Gabriel who, DCPP
alleged, was an abused and neglected child, as defined in N.J.S.A. 9:6-8.21(c).
Specifically, DCPP charged Jenny and George with causing "multiple
injuries" to their son Gabriel, some "consistent with Shaken Baby
Syndrome." The Superior Court, Law Division granted DCPP's application
for temporary custody of Gabriel, allowing DCPP to place Gabriel with a
resource family. The court also granted Jenny and George the right to have
weekly supervised visitation. In accordance with Title Nine, the court
scheduled a hearing to determine whether Jenny and George neglected or
abused their son.
During a five-day bench trial in the Family Part in April
and May 2018, the
Download
Treatment
court
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and
reviewed
multiple
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Montalvo. The record before us consists of the testimony and evidence
Opinion
Casethat
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elicited during
hearing.

B.
At the hearing, DCPP called to the stand caseworker Montalvo, whose
investigation report and testimony provided the basis for bringing the abuse
361 and neglect charges.*361 On March 29, 2017, Jenny and George brought
Gabriel, then ten months old, to a scheduled appointment with a
pediatrician. Two days earlier, Gabriel had begun showing symptoms of
illness, including fever and vomiting. When Jenny and George brought
Gabriel to the pediatrician's office, he was in respiratory distress, and the
decision was made to transport him to Inspira Medical Center in Vineland,
New Jersey. At Inspira, Gabriel received a diagnosis of meningitis. He was
then transferred to the intensive care unit of Nemours/Alfred I. duPont
Hospital for Children in Delaware, where he could receive a higher level of
care.2
2 Gabriel was discharged from duPont Hospital approximately three weeks

later.

The pediatric neurosurgeon on duty at duPont, Dr. Joseph Piatt, testified
that Gabriel arrived with a diagnosis of life-threatening bacterial meningitis3
and had to be intubated because of epileptic seizures. Diagnostic imaging of
Gabriel's brain showed a spillage of some blood and a fluid build-up around
the outside of the brain.4 Gabriel also presented with retinal hemorrhages in
the back of the right eye, a single bruise to the right eye, and stretched and
torn ligaments in the neck that required his neck to be immobilized.
3 Bacterial meningitis is an inflammation of the membranes surrounding the

brain and spinal cord. See Meningitis, Ctrs. for Disease Control,
https://www.cdc.gov/meningitis / (last visited Aug. 13, 2021). Possible
symptoms include a headache, fever, and stiff neck, as well as vomiting and
seizures. See Bacterial Meningitis, Ctrs. for Disease Control,
https://www.cdc.gov/meningitis /bacterial.html/ (last visited Aug. 13, 2021).
If left untreated for more than 36 hours, bacterial meningitis may be fatal,
Download
and even those who recover may suffer from permanent disabilities and
brain damage. Ibid.
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Dr. Piatt opined that meningitis did not explain the bleeding around the
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outside of Gabriel's brain, the retinal hemorrhages, or the neck injury. He
noted that violent movements of the head -- "an acceleration or deceleration
362 injury" -- could cause those types *362 of injuries. However, he did not offer
an opinion on how the injuries actually occurred.
Dr. Allan DeJong, the Medical Director of duPont's Children At Risk
Program and a physician board-certified in pediatrics and child abuse and
neglect, testified that his evaluation of Gabriel's case led him to the
conclusion that Gabriel suffered physical trauma unrelated to bacterial
meningitis. He did indicate, however, that the only "visible sign of trauma"
was the bruise over Gabriel's right eye.
Dr. DeJong stated that the blood surrounding Gabriel's brain, the retinal
hemorrhages, and the neck injury were not consistent with a meningitis
diagnosis. He also observed a well-healed injury to Gabriel's forearm bone
and further noted that fluid surrounding his pancreas, along with an
elevated level of the enzyme lipase, suggested abdominal trauma.
Additionally, Dr. DeJong emphasized that Gabriel's neck injury, evidenced by
ligament damage and blood found between the spine and spinal cord, "is
1100 highly associated with [a] violent shaking type of injury." Overall, *1100 Dr.
DeJong opined that the "multiple unexplained injuries [were] consistent
with abusive injury."5

5 Dr. DeJong stated that the medical literature did not support any

supposition that Gabriel's seizures or medical testing caused his injuries.

In contrast, the joint defense medical expert, Dr. Joseph Scheller, a physician
board-certified in pediatrics and pediatric neurology, testified that he found
no "evidence of abusive head trauma" -- "[n]o scalp injury, no skull injury, no
brain injury" -- and he offered alternative and innocent explanations for the
findings made by Drs. Piatt and DeJong. Dr. Scheller observed that the bones
in Gabriel's neck were "perfectly normal" and reasoned that the strained
neck ligaments could have occurred during the procedures to intubate and
place a spinal tap in the ten-month-old child. He also
stated that meningitis
Download
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Dr. Scheller explained that the presence of "four drops of blood" and fluid
between Gabriel's brain and skull could be attributed to a serious brain
infection -- meningitis -- and the resultant fever and seizures, as well as a
congenital condition, which caused Gabriel's head to grow exponentially in
the first ten months of his life. Last, although Dr. Scheller could not give a
reason for the increased enzyme levels and the fluid around Gabriel's
pancreas, he discerned no abdominal bruising or internal bleeding -- in
short, no evidence of an abdominal injury.
When DCPP caseworker Montalvo reached duPont Hospital -- the same day
that Gabriel arrived there -- she found him intubated, his head bandaged,
and an eye noticeably bruised. His father was present in the room.
The next day, while at the hospital, Montalvo interviewed George.6 During
the interview, George explained that he noticed no bruises on Gabriel before
he contracted meningitis, although he saw a "small red spot" on his son's
forehead two days before his appointment with the pediatrician. Jenny told
him that Gabriel had hit himself with the television remote. George
described for Montalvo the daily family routine, stating that he spent most
of his day working as a farm laborer or searching for employment while
Jenny cared fulltime for Gabriel during the day.
6 Montalvo communicated with George in Spanish. Although George's

primary language is Popti, a Mayan language native to Guatemala and
southern Mexico, he was able to speak and understand Spanish but unable
to read it. Jenny does not speak Spanish, and neither Jenny nor George
speak English. The language barrier created difficulties for the caseworker.

Approximately eight months later, Montalvo interviewed George and Jenny
separately using a Popti interpreter. Both parents stated that Jenny was
Gabriel's primary caretaker and that George, as the family's provider,
364 worked throughout the day. Both *364 also stated that they took Gabriel to
his scheduled appointment shortly after he fell ill.
Download
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Montalvo, speaking in Spanish to both George and Jenny and gesturing
1101 because *1101 Jenny only understood Popti, informed the parents that
Gabriel's injuries appeared to have been caused by shaking. Both parents
adamantly denied that they injured Gabriel, expressed their love for him,
and thanked Montalvo for allowing them to respond to the difficult
questions she raised.7
7 Gabriel's Law Guardian called the last witness, DCPP "permanency worker"

Rosalyn Guzman Soler, who testified that Jenny had given birth to a child in
2014, whom she surrendered to the biological father, and that she had two
other children, ages fifteen and eighteen, living in Guatemala with their
paternal grandmother. Jenny initially denied that she had three other
children. DCPP made no contact with those children or their current
families.

C.
On June 5, 2018, the family court sustained the charges that Jenny and
George abused and neglected Gabriel.
The court found all three medical experts credible but gave greater weight
to the testimony of Drs. Piatt and DeJong. The court determined that,
despite some "benign explanations," the "constellation of injuries" indicated
"shaken baby syndrome" -- "an event of significant traumatic force [that]
likely ... involved rapid shaking of the child." According to the court, "the
telltale signs" of injury to the neck particularly supported that conclusion -a conclusion not "explained away" by any credible evidence "other than Dr.
365 Scheller's medical speculation at best."*365 After making the finding that
Gabriel was an abused and neglected child, the court stated it had to address
"the more challenging aspect" of the case: did DCPP prove by the
preponderance-of-evidence standard "who did what?" In resolving that
issue, the court turned to the burden-shifting template in In re D.T., 229 N.J.
Super. at 517, 552 A.2d 189. Relying on D.T., the court held that, after DCPP
Download
Treatment
proved by a preponderance of the evidence that Gabriel was a victim of
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-- to rebut by a preponderance of the evidence "that they
either inflicted or allowed to be inflicted these injuries." In light of that legal
paradigm, the court evidently determined that Jenny and George had not
satisfied their burden. It noted that the "parties were given fair opportunity
to present all of their evidence" and that Jenny and George had declined to
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testify.
The court found -- without specifically identifying "who actually failed to
supervise" or "who actually caused the injuries" -- that both Jenny and
George were responsible for the abuse and neglect of Gabriel under Title
Nine.8
8 The same day that the court made those findings, it conducted a

permanency hearing. Three weeks later, the court approved DCPP's plan to
terminate Jenny and George's parental rights.

D.
In an unpublished decision, the Appellate Division affirmed.9 It found that
the trial court, in adhering to the doctrine of conditional res ipsa loquitur,
properly "shifted the burden to [Jenny and George] to prove non-culpability
at the fact-finding hearing." The Appellate Division approved of the burdenshifting paradigm in D.T., which held that when "a limited number of
persons" have access to a young child during the timeframe when the child
1102 has *366 suffered abuse or neglect, the burden is *1102 then shifted to the
366
parents or guardians who are "required to come forward and give their
evidence to establish non-culpability." 229 N.J. Super. at 517, 552 A.2d 189
(citing Anderson v. Somberg, 67 N.J. 291, 298-99, 338 A.2d 1 (1975) ).
9 We recite only the issues addressed by the Appellate Division that are

pertinent to this appeal.

With D.T. as its guide, the Appellate Division stated that the evidence
established "the nature, cause, or severity of Gabriel's injuries" and that
Jenny and George "were the only persons supervising Gabriel," and
Download
Treatment
therefore that "they alone bore the burden of proving they were not culpable
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"supported by substantial, credible evidence" in the record.
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We granted Jenny's and George's petitions for certification. 241 N.J. 199, 226
A.3d 1194 (2020) ; 241 N.J. 200, 226 A.3d 1195 (2020). We also granted the
motion of the New Jersey Association for Justice to participate as amicus
curiae.
II.
A.
Jenny and George both argue that the trial court violated their due process
rights by not giving them notice at any point before rendering its decision
that, if DCPP presented a prima facie case of abuse or neglect, the burden of
proof would shift to them to prove their non-culpability. The failure to give
notice of the burden-shifting paradigm, they claim, denied them the
opportunity to prepare and present a defense. For example, George
maintains that if he knew that "he was to be pitted against his wife" by the
burden-shift, he could have testified and documented his work schedule,
establishing that "he never cared for his son during the time period when
the injuries occurred." In addition, at oral argument before this Court, both
counsel for the parents agreed that the abuse and neglect statute in Title
Nine did not allocate to them the burden of proving their lack of culpability.
367 Last, Jenny *367 and George assert that DCPP failed to present sufficient
credible evidence to sustain the charges of abuse and neglect.
Amicus New Jersey Association for Justice submits that, in an abuse and
neglect case under Title Nine, the burden of persuasion should always
remain with DCPP. The Association asks the Court to bar the application of
conditional res ipsa loquitur in such cases.
B.
DCPP contends that the trial court did not shift the burden of proof to
defendants, but only found that Jenny and George did not rebut DCPP's
prima facie case of abuse and neglect -- consistent with traditional res ipsa
Download
Treatment
principles embodied in N.J.S.A. 9:6-8.46(a)(2).10 Nevertheless,
DCPP argues
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provided adequate notice that the burden-shifting paradigm of conditional
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res ipsa loquitur,
as presented in D.T., might "apply because the child
sustained non-accidental injuries while in [the parents’] exclusive control."

DCPP maintains that burden-shifting is appropriate because infant children
"are unable to identify their abusers." Last, DCPP submits that the trial
1103 court's findings of abuse and neglect are amply supported by the record.*1103
The Law Guardian, on behalf of Gabriel, admits that the trial "court shifted
the burden of production and persuasion to Jenny and George." The Law
Guardian argues, however, that burden-shifting is equitable because it
furthers the goal of protecting vulnerable children.
10 DCPP argues that "this Court is not bound by [DCPP]’s erroneous

concession before the Appellate Division that the trial court applied
conditional burden-shifting principles."

III.
We begin by noting that Jenny and George have primarily argued that
368 shifting the burden of proof to them, without adequate *368 notice, violated
their constitutional right to due process. Before reaching a constitutional
issue, however, our first duty is to determine whether the abuse and neglect
statute under Title Nine authorized the burden-shift. We address a
constitutional issue only when the issue is ripe and squarely before us. See
Comm. to Recall Robert Menendez from the Off. of U.S. Sen. v. Wells, 204
N.J. 79, 95-96, 7 A.3d 720 (2010).
Although we apply a deferential standard in reviewing the family court's
findings of fact because of its superior position to judge the credibility of
witnesses and weigh the evidence, see Cesare v. Cesare, 154 N.J. 394, 413-14,
713 A.2d 390 (1998), we owe no deference "to the Appellate Division's or trial
court's interpretive conclusions" about the meaning of a statute, DCPP v.
Y.N., 220 N.J. 165, 177, 104 A.3d 244 (2014). We are equally suited to construe
a statute, and therefore we perform that task de novo. See ibid.
We start our analysis with the statutory framework governing the
prosecution of child abuse and neglect cases.
Download
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A.L., 213 N.J. 1, 18, 59 A.3d 576 (2013) (citations omitted). Title Nine
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"outlines the standards for abuse and neglect proceedings against parents
and guardians." Ibid. The clear purpose of Title Nine is to protect children
"who have had serious injury inflicted upon them" and to ensure that they
"are immediately safeguarded from further injury and possible death."
N.J.S.A. 9:6-8.8(a) ; see also A.L., 213 N.J. at 18, 59 A.3d 576. To that end,
Title Nine provides for the civil prosecution of a parent or guardian who
369 abuses or neglects a child. N.J.S.A. 9:6-8.33.*369 Although Title Nine's

"paramount concern" is the "safety" of children and its "primary
consideration" is a child's "best interests," N.J.S.A. 9:6-8.8(a), the
Legislature enacted procedural protections to guarantee a parent or
guardian, alleged to have committed an act of abuse or neglect, a fair process
and hearing. A parent or guardian has the right to notice of the charges, see
N.J.S.A. 9:6-8.33(a), -8.38; the right to retain and consult with counsel and, if
indigent, the right to appointed counsel, N.J.S.A. 9:6-8.43 ; the right to a
"fact-finding hearing," see N.J.S.A. 9:6-8.50(d), -8.46(b); and the right to
have "only competent, material and relevant evidence" admitted at the
hearing, N.J.S.A. 9:6-8.46(b).
Importantly, the Legislature has decreed that "any determination that the
child is an abused or neglected child must be based on a preponderance of
the evidence." N.J.S.A. 9:6-8.46(b). DCPP bears the burden of proving by a
preponderance of the evidence that a parent or guardian has abused or
neglected a child. DYFS v. P.W.R., 205 N.J. 17, 32, 11 A.3d 844 (2011) ; see also
1104 A.L., 213 N.J. at 22, 59 A.3d 576. *1104 Last, the family court must set forth its
reasons for sustaining a complaint of abuse or neglect. N.J.S.A. 9:6-8.50(a).
Those statutory protections are consistent with the hallmarks of due
process. See Jamgochian v. State Parole Bd., 196 N.J. 222, 240, 952 A.2d 1060
(2008) ("The minimum requirements of due process ... are notice and the
opportunity to be heard." (quoting Doe v. Poritz, 142 N.J. 1, 106, 662 A.2d 367
(1995) )).
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whose parent or guardian ... (1) inflicts or allows to be inflicted
upon such child physical injury by other than accidental means
which causes or creates a substantial risk of death, or serious or
protracted disfigurement, or protracted impairment of physical or
emotional health or protracted loss or impairment of the function
of any bodily organ, ... (4) or ... whose physical, mental, or
emotional condition has been impaired or is in imminent danger of
becoming impaired as the result of the failure of his parent or
guardian ... to exercise a minimum degree of care ... in providing the
child with proper supervision or guardianship, by unreasonably
inflicting or allowing to be inflicted harm, or substantial risk
thereof, including the

370 *370

infliction of excessive corporal punishment; or by any other acts of
a similarly serious nature requiring the aid of the court.
[ N.J.S.A. 9:6-8.21(c)(1), (4).]
As the statute makes clear, a parent's action or inaction can constitute abuse
or neglect. A parent who fails "to exercise a minimum degree of care" by
unreasonably allowing harm to be inflicted on a child is accountable under
the statute. N.J.S.A. 9:6-8.21(c)(4). A parent cannot stand by mutely as a
child is abused; the parent has a duty to intercede on the child's behalf.
As noted earlier, Title Nine places on DCPP the burden of proving that a
parent abused or neglected a child. See P.W.R., 205 N.J. at 32, 11 A.3d 844 ;
see also A.L., 213 N.J. at 22, 59 A.3d 576. But Title Nine also grants DCPP the
benefit of an inference in abuse and neglect cases based on the nature of the
injuries suffered by a child. N.J.S.A. 9:6-8.46 provides that
proof of injuries sustained by a child or of the condition of a child of
such a nature as would ordinarily not be sustained
or exist except Treatment
Download
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[ N.J.S.A.
9:6-8.46(a)(2)
(emphasis added).]

"[P]rima facie evidence [is] [e]vidence that will establish a fact or sustain a
judgment unless contradictory evidence is produced." Black's Law
Dictionary 701 (11th ed. 2019). Notably, by its plain language, the statute
does not shift the burden of proof to the parents. Instead, the statute merely
allows for the drawing of an inference from evidence, similar to the way the
doctrine of res ipsa loquitur works in a common law negligence case.
"Res ipsa loquitur, Latin for ‘the thing speaks for itself,’ is a longstanding
evidentiary rule grounded in principles of equity ...." McDaid v. Aztec W.
Condo. Ass'n, 234 N.J. 130, 142, 189 A.3d 321 (2018) (quoting Jerista v.
Murray, 185 N.J. 175, 191, 883 A.2d 350 (2005) ). "The res ipsa doctrine allows
a factfinder to draw an inference of negligence" -- and the plaintiff to make
out a prima facie case -- "when: (a) the occurrence itself ordinarily bespeaks
negligence; (b) the instrumentality was within the defendant's exclusive
371 control; and (c) there is no indication in the *371 circumstances that the
1105 injury was the *1105 result of the plaintiff's own voluntary act or neglect." Id.
at 142-43, 189 A.3d 321 (quoting Jerista, 185 N.J. at 192, 883 A.2d 350 ). Like
res ipsa, under N.J.S.A. 9:6-8.46(a)(2), if the injury is one that ordinarily
would not occur in the absence of abuse or neglect, if the child was under
the supervision of a parent, and if there is no indication the injury was the
result of a mere accident, then DCPP has presented prima facie evidence of
abuse or neglect.
Significantly, under traditional res ipsa, "the ultimate burden of persuasion
always remains with the plaintiff," although the defendant has a strong
incentive to dispel the res ipsa inference. McDaid, 234 N.J. at 143, 189 A.3d
321. "[T]he res ipsa inference is simply permissive," and therefore "the
factfinder ‘is free to accept or reject’ it." Id. at 144, 189 A.3d 321 (quoting
Jerista, 185 N.J. at 193, 883 A.2d 350 ).
DCPP and the Law Guardian, however, urge this Court to go beyond N.J.S.A.
9:6-8.46(a)(2) and to engraft onto that statute a reallocation of the burden
Download
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of persuasion -- shifting to the parents the burden of proving they were not
Sign Up

https://casetext.com/case/nj-div-of-child-prot-permanency-v-jr-r-5

Get a Demo
14/23

5/15/22, 7:56 AM

N.J. Div. of Child Prot. & Permanency v. J.R.-R., 248 N.J. 353 | Casetext Search + Citator

when
DCPP presents prima facie evidence of abuse or neglect.
Searchculpable
all cases--and
statutes...
They offer D.T., 229 N.J. Super. at 517, 552 A.2d 189, and Anderson v.

JX

Opinion
Case
Somberg, 67
N.J.details
291, 299-300, 338 A.2d 1 (1975) -- and the doctrine of

conditional res ipsa -- as support for their position.
B.
In D.T., a physician examined a four-month-old child and determined that
she had been sexually abused within a timeframe during which she was in
the company of ten different individuals -- including her parents as well as
relatives and friends who babysat the child. 229 N.J. Super. at 511-12, 552 A.2d
189. The Division of Youth and Family Services (DYFS), the predecessor
agency of DCPP, filed a complaint seeking protective services with custody
and alleging that the parents committed child abuse. Id. at 513, 552 A.2d 189.
At the conclusion of a hearing, the trial judge determined that DYFS had
372 failed to prove "by a preponderance of *372 the evidence that either parent

committed or allowed the abuse." Id. at 514, 552 A.2d 189.
Although the Appellate Division declined to reject the trial judge's
factfindings that DYFS had failed to establish by a preponderance of the
evidence the parents’ culpability, it concluded that shifting the burden of
proof to the parents was appropriate under the circumstances. Id. at 515-18,
552 A.2d 189. The court queried:
[w]ere this a tort suit brought against a limited number of persons,
each having access or custody of a baby during the time frame when
a sexual abuse concededly occurred, no one else having such
contact and the baby being then and now helpless to identify her
abuser, would we not recognize an occasion for invocation of the
Anderson v. Somberg doctrine? The burden would then be shifted,
and such defendants would be required to come forward and give
their evidence to establish non-culpability.
[ Id. at 517 (emphasis added).]
The Appellate Division reversed the dismissal of the abuse and neglect
Treatment
portion of the complaint and remanded to the trialDownload
court for a new hearing,
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In a dissent, Judge Shebell disapproved of that resolution, stating that
"shifting the burden to the parents might unjustly serve to place guilt upon a
parent for the heinous offense of sexual abuse merely because of the
1106 parent's inability to prove innocence." Id. at 519, 552 A.2d 189.*1106 The

burden-shifting paradigm referred to in D.T. -- sometimes called
"conditional res ipsa loquitur" -- comes from the common law tort action in
Anderson, 67 N.J. at 298-302, 338 A.2d 1. In that case, during surgery, the tip
of a surgical tool broke off and became lodged in the plaintiff's spine. 67 N.J.
at 294-95, 338 A.2d 1. The "plaintiff sued all who might have been liable for
his injury," including the doctor who performed the surgery, the hospital,
373 the medical supply distributor who furnished the hospital *373 with the

surgical tool, and the manufacturer of the surgical tool. Id. at 295, 338 A.2d 1.
In that case, we reasoned that "an equitable alignment of duties owed
plaintiff requires that not only the burden of going forward shift to
defendants, but the actual burden of proof as well." Id. at 300, 338 A.2d 1
(emphasis added). Because all of the defendants owed a duty of care to the
unconscious plaintiff undergoing surgery and were in the best position "to
prove their freedom from liability," we held that the burden of proof shifted
to the defendants. Id. at 302, 338 A.2d 1.
IV.
A.
We have no authority to import the burden-shifting equitable doctrine of
conditional res ipsa loquitur from our tort law into Title Nine, a
comprehensive and carefully conceived statutory scheme in which the
Legislature has determined that DCPP bears the burden of proving by a
preponderance of the evidence that a parent or guardian has committed an
act of child abuse or neglect. This Court is the final authority on the
"collection of judicially crafted principles" known as the common law. See
Farmers Mut. Fire Ins. Co. of Salem v. N.J. Prop.-Liab. Ins. Guar. Ass'n , 215
Download
Treatment
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Anderson isCase
an example

burden-shifting rule in a tort case to achieve a "balance of equities." See 67
N.J. at 305, 338 A.2d 1.
Our superintendence of the common law, however, is different from our role
in construing a statute or a statutory scheme. In passing a law, the
Legislature is the preeminent expositor of public policy in our democratic
374 society. See *374 Farmers Mut., 215 N.J. at 528, 545-46, 74 A.3d 860. In

interpreting a statute or statutory scheme, our simple but "paramount goal
... is to give effect to the Legislature's intent." Y.N., 220 N.J. at 178, 104 A.3d
244 (quoting Wilson ex rel. Manzano v. City of Jersey City, 209 N.J. 558, 572,
39 A.3d 177 (2012) ). Our starting point is always to examine whether the
language of the statute expresses its plain meaning, ibid., and then to read
the statute "in context with related provisions so as to give sense to the
legislation as a whole," DiProspero v. Penn, 183 N.J. 477, 492, 874 A.2d 1039
(2005) (quoting Chasin v. Montclair State Univ., 159 N.J. 418, 426-27, 732
A.2d 457 (1999) ). We strive to "give[ ] effect to all of the statutory
provisions" and not to render any "superfluous" or "void." Sanchez v. Fitness
Factory Edgewater, LLC, 242 N.J. 252, 261, 231 A.3d 606 (2020) (quoting G.S.
v. Dep't of Hum. Servs., 157 N.J. 161, 172, 723 A.2d 612 (1999) ).
We have no commission to "rewrite" a plainly written statute or reason to
"presume" that the Legislature intended a different policy from the one
1107 expressed *1107 in the language of the statute. DiProspero, 183 N.J. at 492,

874 A.2d 1039 ; see also Serrano v. Serrano, 183 N.J. 508, 510, 874 A.2d 1058
(2005) ("We will not substitute our judgment for that of the Legislature and
write a new statute."). We cannot take a common law notion of "equity"
from a tort setting and engraft it onto Title Nine, thereby upsetting the
balance the Legislature struck in ensuring both the best interests and safety
of children and the due process rights of parents in an abuse and neglect
hearing. See Farmers Mut., 215 N.J. at 545, 74 A.3d 860.
B.
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to a parent accused of abuse or neglect. N.J.S.A. 9:6-

8.46(b) places the burden of proof squarely on DCPP. P.W.R., 205 N.J. at 32,
11 A.3d 844. Additionally, Title Nine codifies the use of the traditional res
375 ipsa inference *375 through N.J.S.A. 9:6-8.46(a)(2), which allows DCPP to
establish as prima facie evidence of child abuse or neglect a child's injuries
that "ordinarily [would] not be sustained or exist except by reason of the
acts or omissions of the parent or guardian." See also DYFS v. J.L., 400 N.J.
Super. 454, 472, 948 A.2d 172 (App. Div. 2008) ("T[he] traditional res ipsa
loquitur approach represents the correct interpretation of N.J.S.A. 9:68.46(a)(2) ....").
DCPP's burden of proof, as established by Title Nine, represents one facet
of our Legislature's chosen balance between the welfare of children and the
rights of parents. The burden-shifting approach in Anderson -- akin to
"conditional res ipsa" -- is solely a creature of our common law and
developed in the context of a medical malpractice case for a "narrow set of
factual circumstances." See Estate of Chin v. Saint Barnabas Med. Ctr., 160
N.J. 454, 465, 734 A.2d 778 (1999). We will not upset the Legislature's chosen
design for Title Nine by injecting a common law burden-shifting doctrine
into a determination of whether a parent committed a statutory violation of
child abuse or neglect. If the Legislature intended such a burden-shift in
Title Nine, it undoubtedly would have said so explicitly. See DiProspero, 183
N.J. at 495, 874 A.2d 1039.
DCPP is charged with the responsibility of protecting the safety and welfare
of children, which is a paramount concern of Title Nine. Importantly, DCPP
is thoroughly equipped to investigate and prosecute allegations of abuse or
neglect without resort to the burden-shifting approach adopted in
Anderson. See Y.N., 220 N.J. at 178-79, 104 A.3d 244 ; P.W.R., 205 N.J. at 3233, 11 A.3d 844. Here, the DCPP caseworker interviewed all relevant
witnesses, including medical personnel and the parents, and reported on
those findings in her testimony before the family court. Here, as well, DCPP
brought before the court fact and expert witnesses, who testified that
Download
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standard is the least difficult standard of proof to vault.11 Our courts must

1108 simply *1108 decide whether DCPP has presented a preponderance of

"competent, material and relevant evidence" to prove the culpability of a
parent. See N.J.S.A. 9:6-8.46(b).
11 Our Rules of Evidence refer to three standards of proof that govern judicial

proceedings: a preponderance of the evidence, clear and convincing
evidence, and proof beyond a reasonable doubt. See N.J.R.E. 101(b)(1). The
preponderance of the evidence standard is satisfied by "that amount of
evidence that causes [the factfinder] to conclude that the allegation is
probably true. To prove an allegation by the preponderance of the evidence,
a party must convince [the factfinder] that the allegation is more likely true
than not true." Model Jury Charges (Civil), 1.12H, "Preponderance of the
Evidence (short version)" (approved Nov. 1998).

In placing the burden of proof on DCPP, the Legislature understood that "
[a] finding of abuse or neglect against a parent may result in significant and
longstanding adverse consequences." Y.N., 220 N.J. at 179, 104 A.3d 244.
Most seriously, a finding that a parent has abused or neglected a child "may
provide a basis for an action to terminate a parent's custodial rights to a
child" under Title Thirty. Ibid. (citing N.J.S.A. 30:4C-15(a) ); see also A.L.,
213 N.J. at 26, 59 A.3d 576. Indeed, in this case, just three weeks after making
its finding of abuse and neglect, the family court in a permanency
determination authorized DCPP to proceed toward termination of parental
rights.
Other consequences of a finding of abuse or neglect are likewise grave. A
parent's name and information about the case are forwarded to a registry
and kept on file by DCPP. N.J.S.A. 9:6-8.11. Moreover, case information may
be released for "employment-related screening of an individual ... seeking
employment with an agency or organization providing services to children,"
as well as to doctors, courts, and child welfare agencies. N.J.S.A. 9:6-8.10a(b)
(13) ; id. at (b)(1), (3) to (6), (13). Further, a court can order a child to be
Download
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In imposing the burden of proof on DCPP, the Legislature evidently
recognized the momentous adverse impact that a finding will have on a
parent's life and relationship with the child.
V.
To be clear, we reject the burden-shifting paradigm that D.T. enunciated for
abuse and neglect cases because it is in conflict with the statutory
framework of Title Nine. We do not agree with DCPP's newly raised
argument that the family court did not shift the burden of proof to Jenny
and George. The family court specifically stated that this case was
"analogous" to D.T., which shifted to the parents the "burden of establishing
by a preponderance of the evidence that they neither improperly allowed
nor committed" the abuse. See D.T., 229 N.J. Super. at 518, 552 A.2d 189.
In following the logic of D.T., the family court reallocated to Jenny and
George the burden of proving "who did what" and imposed on them the
burden of proving by a preponderance of the evidence their noninvolvement in the abuse and neglect of Gabriel. In doing so, the family
court undermined the procedural protections the Legislature afforded to
parents in Title Nine abuse and neglect hearings. See id. at 519, 552 A.2d 189
(Shebell, J.A.D., dissenting). The appellate panel affirmed the family court's
erroneous shifting of the burden of proof to Jenny and George, also relying
on the flawed reasoning of D.T.
The family court's mistaken conception that the burden of proof shifted to
Jenny and George rendered its factfindings fatally flawed and denied the
1109 parents a fundamentally fair hearing. See *1109 Sullivan v. Louisiana, 508 U.S.
275, 281-82, 113 S.Ct. 2078, 124 L.Ed.2d 182 (1993) (holding that a
"misdescription of the burden of proof" is a structural error that "vitiates all
the jury's findings"); State v. Harvey, 159 N.J. 277, 291, 731 A.2d 1121 (1999)
378 *378 (noting that burden-of-proof errors "affect the procedural fairness of
the trial" (quoting State v. Martini, 139 N.J. 3, 26, 651 A.2d 949 (1994) )). We
Download
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N.J.S.A. 9:6-8.21. In making that determination, the court may draw
reasonable inferences consistent with N.J.S.A. 9:6-8.46(a)(2).
Because we have resolved the issue before us on statutory grounds, we do
not consider defendants’ constitutional claims, including their argument
that due process required that they receive advance notice before a burdenshift. See Comm. to Recall Robert Menendez, 204 N.J. at 95, 7 A.3d 720 ("[I]f
a case may be decided on either statutory or constitutional grounds, this
Court, for sound jurisprudential reasons, will inquire first into the statutory
question." (alteration in original) (quoting Harris v. McRae, 448 U.S. 297,
306-07, 100 S.Ct. 2671, 65 L.Ed.2d 784 (1980) )). Our determination that
Title Nine does not authorize a burden-shift in abuse and neglect cases
renders that argument moot.
VI.
For the reasons expressed, we reverse the judgment of the Appellate
Division and remand to the Family Part for proceedings consistent with this
opinion.
CHIEF JUSTICE RABNER and JUSTICES LaVECCHIA, PATTERSON,
FERNANDEZ-VINA, SOLOMON, and PIERRE-LOUIS join in JUSTICE
ALBIN's opinion.
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SYLLABUS
This syllabus is not part of the Court’s opinion. It has been prepared by the Office of the
Clerk for the convenience of the reader. It has been neither reviewed nor approved by the
Court. In the interest of brevity, portions of an opinion may not have been summarized.
Libertarians for Transparent Government v. Cumberland County
(A-34-20) (084956)
Argued September 14, 2021 -- Decided March 7, 2022
RABNER, C.J., writing for a unanimous Court.
In this appeal, plaintiff Libertarians for Transparent Government seeks a copy of a
settlement agreement between a former corrections officer and his employer, defendant
Cumberland County. The Court considers whether the agreement should be turned over
under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13.
In October 2017, a woman incarcerated at the Cumberland County Jail filed a
lawsuit against the County and several corrections officers, including Tyrone Ellis,
alleging she had been forced to engage in non-consensual sex acts on a regular basis.
To learn more about the allegations, Libertarians obtained minutes of the public
meeting of the Board of the Police and Firemen’s Retirement System at which the Board
considered Ellis’s application for special retirement. According to the minutes, the
County originally sought to terminate Ellis, who had been charged with a disciplinary
infraction. When he submitted his resignation, the County warned that it intended to
continue to prosecute the disciplinary matter. Ellis, in turn, “agreed to cooperate” with
the County’s investigation of four other officers suspected of similar misconduct. “As a
result of his cooperation, Cumberland County agreed to dismiss the disciplinary charges
and permit Mr. Ellis to retire in good standing” with a reduced pension.
Libertarians sent the County an OPRA request seeking, as relevant here, the
settlement agreement and Ellis’s “‘name, title, position, salary, length of service, date of
separation and the reason therefor’ in accordance with N.J.S.A. 47:1A-10.” The County
declined to produce the settlement agreement, claiming it was a personnel record exempt
from disclosure. In response to the request for information, the County stated in part that
“Officer Ellis was charged with a disciplinary infraction and was terminated.”
Libertarians filed a complaint in Superior Court, and the trial court ordered the
County to provide a redacted version of the settlement agreement. The County appealed,
and the Appellate Division reversed the trial court’s judgment. 465 N.J. Super. 11, 13
(App. Div. 2020). The Court granted certification. 245 N.J. 38 (2021).

1

HELD: Most personnel records are confidential under OPRA. But under the law’s plain
language, certain items qualify as a government record including a person’s name, title,
“date of separation and the reason therefor.” N.J.S.A. 47:1A-10. To the extent that
information appears in a settlement agreement, the record should be available to the
public after appropriate redactions are made.
1. Under OPRA, “all government records shall be subject to public access unless
exempt.” N.J.S.A. 47:1A-1. The statute calls for a careful balancing of the right of
access to government records versus the need to protect personal information, and it
permits targeted redactions of information that should not be disclosed. See id. at -5(g).
Section 10 of OPRA addresses personnel records. Id. at -10. Most are exempt from
disclosure under the law, but the statute has three exceptions. Ibid. (pp. 11-12)
2. This appeal turns on the first exception, under which “an individual’s name, title,
position, salary, payroll record, length of service, date of separation and the reason
therefor, and the amount and type of any pension received shall be a government record.”
Ibid. A plain reading of section 10 calls for disclosure of a settlement agreement that
contains such information once the document has been redacted. (pp. 12-14)
3. In Kovalcik v. Somerset County Prosecutor’s Office, the Court determined that, if
information within requested personnel records did not fall under section 10’s third
exception, it should be redacted, but that the redacted records themselves should be
disclosed. 206 N.J. 581, 585-86, 593-95 (2011). Here, part of the settlement agreement
that Libertarians seeks contains information covered by section 10’s first exception, and
as in Kovalcik, the document is subject to disclosure after it is redacted. Details that are
not listed in the exception but constitute personnel records would still be exempt from
disclosure. Some requestors may be satisfied with a written summary of information, but
OPRA entitles them to press for actual records in many situations. (pp. 14-17)
4. Under section 10, the reasons Ellis separated from government service qualify as a
“government record.” A settlement agreement that includes those details must therefore
be made available to the public once it is redacted. OPRA enables the public to play a
role in guarding against corruption and misconduct. Here, the County stated that Ellis
was terminated. In reality, he was allowed to retire in good standing with only a partial
pension forfeiture. Without access to actual documents in cases like this, the public can
be left with incomplete or incorrect information. Libertarians is entitled to a redacted
version of the actual settlement document, and the trial court’s award of attorney’s fees to
Libertarians as the prevailing party under N.J.S.A. 47:1A-6 is reinstated. (pp. 17-19)
The judgment of the Appellate Division is REVERSED.
JUSTICES ALBIN, PATTERSON, SOLOMON, and PIERRE-LOUIS join in
CHIEF JUSTICE RABNER’s opinion.
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CHIEF JUSTICE RABNER delivered the opinion of the Court.
In this appeal, plaintiff Libertarians for Transparent Government seeks a
copy of a settlement agreement between a former corrections officer and his
employer, defendant Cumberland County.
In a separate lawsuit, an inmate at the Cumberland County Jail accused
the corrections officer of forcing her to engage in non-consensual sex acts in
prison. Libertarians learned that the officer had been accused in a disciplinary
action of “improper fraternization” with two female inmates and bringing
contraband into the jail. He admitted the misconduct and entered into a
settlement agreement with the County.
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Relying on the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1
to -13, Libertarians asked the County for the actual settlement agreement. The
County declined to turn it over on the ground that it was a personnel record.
Instead, the County provided certain details in writing and stated, in particular,
that the officer had been “charged with a disciplinary infraction and was
terminated.” That was not true. The officer was allowed to retire in good
standing and collect a partly reduced pension.
Most personnel records are confidential under OPRA. But under the
law’s plain language, certain items qualify as a government record including a
person’s name, title, “date of separation and the reason therefor.” Id. § 10. To
the extent that information appears in a settlement agreement, the record
should be available to the public after appropriate redactions are made .
In this case, the trial court properly ordered disclosure of a redacted
settlement agreement, and the Appellate Division reversed. We reinstate the
trial court’s order.
I.
In October 2017, a woman incarcerated at the Cumberland County Jail
filed a federal lawsuit against the County and several corrections officers,
including Tyrone Ellis. Among other things, she alleged that Ellis and other
officers forced her to engage in non-consensual sex acts on a regular basis.
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To learn more about the allegations, Libertarians obtained minutes of the
March 18, 2018 public meeting of the Board of the Police and Firemen’s
Retirement System. At the meeting, the Board considered Ellis’s application
for special retirement.
The minutes revealed that Ellis had been charged in a Preliminary Notice
of Disciplinary Action (PNDA), dated August 23, 2016, “with conduct
unbecoming . . . related to alleged improper fraternization with inmates and
introduction of contraband into the facility.” Ellis admitted he had
“inappropriate relationships with two inmates” and brought contraband into the
jail. He did not dispute that he had brought bras, underwear, cigarettes, and a
cell phone into the prison.
According to the minutes, the County originally sought to terminate
Ellis. When he submitted his resignation, the County warned that it intended
to continue to prosecute the disciplinary matter. Ellis, in turn, “agreed to
cooperate” with the County’s investigation of four other officers suspected of
similar misconduct. “As a result of his cooperation, Cumberland County
agreed to dismiss the disciplinary charges and permit Mr. Ellis to retire in
good standing.” As part of a settlement agreement dated March 1, 2017, “all
charges listed on the PNDA were withdrawn.”
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The minutes also noted that Ellis had served as a corrections officer for
twenty-five years and six months. Because his “misconduct reflected multiple
offenses over an extended period of time and was directly related to his duties
as a County Correction Officer,” the Board “reduced his service and salary to
20 years, the requisite service credit to qualify for a Service retirement.” In
other words, Ellis retired in good standing, and the Board allowed him to
receive a reduced pension.
Libertarians sent the County an OPRA request on July 24, 2018. It
asked for three things: the PNDA; the settlement agreement; and Ellis’s
“‘name, title, position, salary, length of service, date of separation and the
reason therefor’ in accordance with N.J.S.A. 47:1A-10.”
The County declined to produce the PNDA and the settlement
agreement, claiming they were personnel records the law exempts from
disclosure. As for the third item, the County stated in an email that
Officer Ellis was charged with a disciplinary infraction
and was terminated. His title was as a Corrections
Officer. His yearly salary was $71,575. His date of
hire was March 6, 1991. His date of separation was
February 28, 2017. As indicated above, the reason for
the separation was a disciplinary infraction.
[(emphasis added).]
The County did not provide redacted versions of the PNDA or the settlement
agreement.
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Libertarians then filed a complaint in Superior Court. The complaint
sought access to the settlement agreement under OPRA and the common law
right of access but did not seek a copy of the PNDA. Libertarians asserted that
the County “misrepresent[ed] the ‘reason’ for Ellis’s separation from public
employment” and withheld a government record that should have been
disclosed. In the alternative, Libertarians asked the court to review the record
in camera and release it in redacted form. The County maintained the
settlement agreement was an exempt personnel record, and that
“confidentiality” relating “to the continuing investigation of disciplinary
infractions” was “also important.”
The trial court ordered the County to provide a redacted version of the
settlement agreement. The court found the agreement was “a government
record subject to disclosure under OPRA,” not a personnel record exempt from
disclosure. After an in camera review of the document, the court heavily
redacted it and removed parts that referred to Ellis’s cooperation with the
County Prosecutor and his disciplinary infractions. The court also noted that
OPRA’s exemption for records of ongoing investigations did not apply, see
N.J.S.A. 47:1A-3(a), and that the County “violated OPRA by misrepresenting
the reason for Ellis’s separation” from employment.
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Because the trial court granted access to the settlement agreement under
OPRA, it did not address the common law right of access. The court awarded
Libertarians attorney’s fees as the prevailing party under N.J.S.A. 47:1A-6; the
parties consented to the amount of the fees, subject to appeal.
The County appealed, and the Appellate Division reversed the trial
court’s judgment. Libertarians for Transparent Gov’t v. Cumberland County,
465 N.J. Super. 11, 13 (App. Div. 2020). The court held that “a settlement
agreement resolving an internal disciplinary action against a public employee
is not classified as a government record under OPRA, but instead is a
personnel record exempt from disclosure under section 10 of the statute.” 1
Ibid. The court found such records differed from “[s]ettlement agreements by
public agencies to resolve civil suits,” which “are accessible under OPRA .”
Id. at 23.
The Appellate Division recognized that although section 10 of OPRA
exempts personnel records from disclosure, it also contains an exception for
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As discussed in more detail later, N.J.S.A. 47:1A-10 (section 10) states that
personnel records are not “considered . . . government record[s] and shall not
be made available for public access.” The section also contains three
exceptions; the first declares that “an individual’s name, title, position, salary,
payroll record, length of service, date of separation and the reason therefor,
and the amount and type of any pension received shall be a government
record.” Ibid.
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certain information Libertarians had requested in this case. Id. at 24.
Nonetheless, although the court “acknowledge[d] the matter is not altogether
free from doubt,” it “conclude[d] OPRA does not generally require
government agencies to make exempt personnel and pension records accessible
in redacted form.” Ibid. “[T]he mention of an employee’s name . . . [and] date
and reason of separation . . . does not make that document a government record
publicly accessible under OPRA, redacted to exclude all other information.”
Id. at 28.
The court recognized, however, that allowing agencies to provide
information rather than actual documents requires “trust [in] what the
government” reveals -- a “problem” that “is well-illustrated” by the County’s
response to Libertarians’ request. Id. at 29.
The Appellate Division remanded the matter to the trial court to
determine whether the settlement agreement should be disclosed under the
common law right of access. Id. at 31. The court also reversed the order for
fees. Ibid.
We granted Libertarians’ petition for certification. 245 N.J. 38 (2021).
We also granted leave to appear as amici curiae to the Reporters Committee
for Freedom of the Press along with thirteen media organizations (Reporters
Committee) and the American Civil Liberties Union of New Jersey (ACLU).
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II.
Libertarians urges the Court to reinstate the trial court’s ruling. It
asserts it is entitled to a redacted version of the settlement agreement based on
two exceptions in section 10. Libertarians argues that Ellis’s “name, title,
position, salary, payroll record, length of service, date of separation and the
reason therefor, and the amount and type of any pension received” is a
government record. The statute’s plain language, according to Libertarians,
required the County to disclose the settlement agreement with redactions, and
not just a summary of the information. Libertarians also contends that because
public entities must provide immediate access to individual employment
contracts under section 5(e) of OPRA, and because an agreement ending
Ellis’s employment qualifies as an employment contract, the settlement
agreement must be disclosed under another part of section 10. Libertarians
stresses that the outcome of this case will have far-reaching consequences for
transparency in policing and sexual abuse in jails.
The Reporters Committee and the ACLU support Libertarians’ position.
The Committee emphasizes OPRA’s mandate to “segregate” or redact exempt
parts of a government record from public access while still allowing access to
the record itself. The Committee also argues that public records laws like
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OPRA advance the public interest by enabling journalists to report on the
conduct of public institutions and employees.
The ACLU highlights the importance of transparency in corrections
facilities, where it contends abuse is rampant and underreported. Public access
to settlement agreements, the organization asserts, will help curb abuse by
creating accountability.
Cumberland County argues the judgment of the Appellate Division
should be affirmed. The County contends that just because Libertarians is
entitled to certain information under section 10, it is not entitled to disclosure
of the settlement agreement itself, which is an exempt personnel record. An
overly broad reading of the exception in section 10, according to the County,
would swallow the general rule protecting personnel records from public
access. The County also maintains that the agreement is not an “individual
employment contract” subject to disclosure under section 5(e).
In addition, the County submits that OPRA protects important privacy
interests of employees and does not substantially impede the public’s interest
in access and transparency.
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III.
A.
This appeal involves the interpretation of a statute. To understand the
meaning of the Open Public Records Act, we look for the Legislature’s intent.
See DiProspero v. Penn, 183 N.J. 477, 492-93 (2005). We begin with the text
of the statute because the language the Legislature chooses is “generally . . .
the best indicator of [its] intent.” Id. at 492.
OPRA is designed to provide the public with “ready access to
government records.” Burnett v. County of Bergen, 198 N.J. 408, 421 (2009).
The law declares at the outset that “all government records shall be subject to
public access unless exempt.” N.J.S.A. 47:1A-1. Plus “any limitations on the
right of access . . . shall be construed in favor of the public’s right of access.”
Ibid.
The statute broadly defines the term “government record.” The phrase
includes any documents “made, maintained or kept on file in the course of . . .
official [government] business.” Id. § 1.1. In the same section, OPRA
exempts more than twenty different types of information from the definition.
Ibid. None of them apply here.
OPRA also calls for a careful balancing of competing interests -- the
right of access to government records versus the need to protect personal
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information. Burnett, 198 N.J. at 414. One way to achieve that balance is
through targeted redactions of information that should not be disclosed. More
generally, if part of a record is exempt from public access, the records
custodian is authorized to redact that portion of the document and must then
“promptly permit access to the remainder of the record.” N.J.S.A. 47:1A-5(g).
Section 10 of OPRA addresses personnel records. Most personnel
records are exempt from disclosure under the law, but the statute has three
exceptions. Section 10 reads as follows:
Notwithstanding the provisions of L. 1963, c. 73
([N.J.S.A.] 47:1A-1 et seq.) or any other law to the
contrary, the personnel or pension records of any
individual in the possession of a public agency,
including but not limited to records relating to any
grievance filed by or against an individual, shall not be
considered a government record and shall not be made
available for public access, except that:
[1] an individual’s name, title, position, salary, payroll
record, length of service, date of separation and the
reason therefor, and the amount and type of any pension
received shall be a government record;
[2] personnel or pension records of any individual
shall be accessible when required to be disclosed by
another law, when disclosure is essential to the
performance of official duties of a person duly
authorized by this State or the United States, or when
authorized by an individual in interest; and
[3] data contained in information which disclose
conformity with specific experiential, educational or
medical qualifications required for government
12

employment or for receipt of a public pension, but not
including any detailed medical or psychological
information, shall be a government record.
[(emphases added).]
This appeal turns on the first exception.
In 1974, Governor Byrne issued Executive Order 11, which mirrors
section 10. Exec. Order No. 11 (EO 11) (Nov. 15, 1974), 1 Laws of New
Jersey 1974 765. EO 11 exempted personnel records from disclosure under the
Right to Know Law, which preceded OPRA. Like OPRA, the executive order
contained language that parallels section 10 and provided that an individual’s
name, date of separation from government service, reasons for separation, and
other details “shall be public.” Ibid.
B.
We review questions of statutory interpretation de novo. See Brennan v.
Bergen Cnty. Prosecutor’s Off., 233 N.J. 330, 339 (2018). Our analysis here is
tethered to the language of the statute.
Public agencies have an obligation to disclose “government records.”
N.J.S.A. 47:1A-1. And under OPRA, the records themselves -- and not a
summary -- must be made available “for inspection, copying, or examination.”
Ibid. Custodians, however, must redact parts of a document that are exempt
from public access before disclosing a government record. Id. § 5(g).
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Section 10 expressly states that a person’s “date of separation” from
employment “and the reason therefor . . . shall be a government record.” Id.
§ 10. As a result, a plain reading of the text calls for disclosure of a settlement
agreement that contains such information once the document has been
redacted.
Section 10 can also be analyzed in a more nuanced way that leads to the
same outcome. The provision exempts personnel records, including records
relating to a grievance, from disclosure. Ibid. Yet section 10 also provides an
exception to that exemption by declaring that a person’s “date of separation
and the reason therefor,” along with certain other details, constitute a
“government record.” Ibid. Either way, records that contain those details,
kept by a public agency, must be made available for inspection with
appropriate redactions.
This is not the first time the Court has interpreted an exception in section
10. In Kovalcik v. Somerset County Prosecutor’s Office, for example, the
Court considered the third exception. 206 N.J. 581 (2011). In that case,
Kovalcik sought copies of curricula vitae for two detectives, “as well as a list
of any courses relating to interrogation and confessions” they had taken. Id. at
584. The prosecutor’s office argued the documents were exempt from
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disclosure as personnel records under section 10 as well as another ground not
relevant here. Id. at 585-86.
In its review of the third exception in section 10, the Court explained the
exception “narrow[s] the mandate of disclosure” to “a specific, or particular,
educational qualification that is a prerequisite” for a government position “and
only if the record demonstrates compliance with that specific requirement is it
subject to being disclosed pursuant to OPRA.” Id. at 593 (emphasis added).
Under the statute’s plain language, the Court observed, a “document in dispute
can only be found to be within the exception to the exemption if it discloses,
and only to the extent that it discloses, that [a detective] had completed
specific training or education that was required for her employment . . . with
the Prosecutor’s Office.” Id. at 593-94 (emphasis added).
Because the Court could not tell from the record whether the document
fell within the exception, it remanded the matter to the trial court “to apply the
statute in accordance with the analysis [it] set forth.” Id. at 594-95. From the
Court’s analysis and instructions, this much is clear: if the document
contained information that brought it within the third exception, OPRA called
for its disclosure after any appropriate redactions. See also S. Jersey Publ’g
Co. v. Expressway Auth., 124 N.J. 478, 495-96 (1991) (finding that the
exemption for personnel records in EO 11 did not prevent the release of
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minutes that “undoubtedly include the reasons for . . . termination of
employment”).
In this appeal, part of the settlement agreement that Libertarians seeks
contains information covered by section 10’s first exception. For similar
reasons, the document is subject to disclosure after it is redacted.
Our reading of section 10 does not render parts of it superfluous. The
first exception, for example, lists specific details that must be disclosed: a
person’s name, title, position, salary, payroll record, length of service, date of
separation, the reason therefor, and the amount and type of the individual’s
pension. N.J.S.A. 47:1A-10. Other details that are not listed in the exception
but constitute personnel records would still be exempt from disclosure.
Other OPRA exemptions raised by the County do not prevent disclosure
either. OPRA safeguards an individual’s personal information when disclosure
would violate a person’s reasonable expectation of privacy. Id. § 1. Section
10, once again, specifically calls for the release of the information sought here,
and any additional exempt or confidential information would be subject to
redaction. Because there is no colorable claim of privacy on this record, there
is no need to apply the balancing test set forth in Burnett. See Brennan, 233

16

N.J. at 333. No reasonable claim of privacy can justify withholding Ellis’s
settlement agreement from disclosure. 2
We recognize that some requestors may be satisfied to receive a written
summary of information in response to an OPRA request. But OPRA entitles
them to press for actual government records in many situations, which they can
then inspect.
The Legislature acknowledged the distinction between providing
information and actual records in different settings. The statute, for example,
directs that certain “information” about ongoing criminal investigations shall
be made available to the public. Id. § 3(b) (emphasis added). Elsewhere, the
Legislature directs that “government records,” as opposed to information, be
disclosed. Id. § 1.
Under section 10, the reasons Ellis separated from government service
qualify as a “government record.” A settlement agreement that includes those
details must therefore be made available to the public once it is redacted. 3

The County no longer argues that OPRA’s exemption for access to records
of investigations in progress applies. See N.J.S.A. 47:1A-3.
2

3

Libertarians does not argue or suggest that every personnel document with a
person’s name or title in it must be available for inspection -- with all but those
details redacted -- under the plain language of section 10’s first exception. If
faced with that position in another case, courts could readily address it. See
Bozzi v. City of Jersey City, 248 N.J. 274, 283 (2021) (noting that courts can
17

In deciding this appeal, we do not rely on case law about settlement
agreements that public entities enter into to resolve a lawsuit. See Asbury
Park Press v. County of Monmouth, 406 N.J. Super. 1, 9 (App. Div. 2009)
(noting that the public has a “right to know the business of the courts” and “a
right of access to court documents filed in civil lawsuits”), aff’d, 201 N.J. 5
(2010). Nor do we reach plaintiff’s and the ACLU’s argument that a
settlement agreement ending a person’s employment is an “employment
contract,” which an agency must grant “[i]mmediate access” to under section
5(e). We begin and end our analysis with the plain language of section 10
discussed above. Our reading of that section comports with OPRA’s command
to construe the statute “in favor of the public’s right of access.” N.J.S.A.
47:1A-1.
OPRA enables the public to play a role in “guarding against corruption
and misconduct.” Burnett, 198 N.J. at 414. This case underscores those
principles. In response to plaintiff’s OPRA request, the County stated that
Ellis was terminated because of his misconduct as a corrections officer. The
trial judge, who reviewed the settlement agreement in camera, called the
statement a misrepresentation. In reality, according to the minutes of the

look to extrinsic evidence if a statute’s plain language would lead to an absurd
result); DiProspero, 183 N.J. at 493 (same).
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Retirement Board, after Ellis admitted that he had “inappropriate relationships
with two inmates,” he was allowed to retire in good standing with only a
partial forfeiture of his pension. Without access to actual documents in cases
like this, the public can be left with incomplete or incorrect information.
“[G]overnment works best when its activities are well-known to the
public it serves.” Ibid. In that regard, access to public records fosters
transparency, accountability, and candor. That applies to questions about
sexual abuse in prison as well as the overall operation of prison facilities and
other aspects of government.
Libertarians was and is entitled to a redacted version of the actual
settlement document.
C.
The trial judge awarded attorney’s fees to Libertarians as the prevailing
party under N.J.S.A. 47:1A-6. Afterward, the parties agreed on the amount of
counsel fees. The trial court’s order, reversed on appeal, is reinstated.
We do not consider the scope of the redactions the trial judge approved,
which the parties did not appeal.
IV.
For the reasons set forth above, we reverse the judgment of the
Appellate Division.
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JUSTICES ALBIN, PATTERSON, SOLOMON, and PIERRE-LOUIS
join in CHIEF JUSTICE RABNER’s opinion.
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SYLLABUS
This syllabus is not part of the Court’s opinion. It has been prepared by the Office
of the Clerk for the convenience of the reader. It has been neither reviewed nor
approved by the Court and may not summarize all portions of the opinion.
Richard Rivera v. Union County Prosecutor’s Office (A-58-20) (084867)
Argued January 4, 2022 -- Decided March 14, 2022
RABNER, C.J., writing for a unanimous Court.
This appeal centers around an internal affairs investigation into misconduct by
a former police director. The key question is how to balance the need for
confidentiality in internal affairs investigations with the public’s interest in
transparency when a member of the public seeks access to records of an
investigation. The Court considers both the Open Public Records Act (OPRA) and
the common law right of access.
In February 2019, an attorney made a complaint to the Union County
Prosecutor’s Office on behalf of employees of the Elizabeth Police Department. The
complaint alleged that Police Director James Cosgrove, the civilian head of the
Department for more than two decades, used racist and sexist language to refer to
employees on multiple occasions. In response, the Prosecutor’s Office conducted an
internal affairs investigation. On April 16, 2019, the Office sustained the
complaints; ten days later, the Attorney General issued a public statement describing
the investigation and its conclusion and calling upon Cosgrove to resign, which he
did.
In July 2019, plaintiff Richard Rivera filed a request for records with the
Prosecutor’s Office based on OPRA and the common law. As relevant here,
plaintiff asked for “all internal affairs reports regarding” Cosgrove. The
Prosecutor’s Office denied the request on the ground that it was “exempt from
disclosure under OPRA” and not subject to disclosure under the common law.
Plaintiff filed a complaint in 2019 against the Prosecutor’s Office and its
records custodian, relying on OPRA and the common law. The Prosecutor’s Office
answered, citing the need for confidentiality based on witnesses’ expectations of
privacy and the need to preserve the Office’s ability to gather facts in similar
investigations. The City of Elizabeth intervened and likewise stressed the
importance of confidentiality, noting that witnesses’ identities could be determined
even with redactions and that disclosure would make it less likely that employees
would report alleged workplace policy violations.
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The trial court concluded the internal affairs report should be made available
under OPRA. The Appellate Division reversed, finding that the requested materials
were not exempt as “personnel records” under OPRA (N.J.S.A. 47:1A-10), but that
they could not be disclosed under OPRA on other grounds (N.J.S.A. 47:1A-1, -9(a)
and (b)). Next, the Appellate Division rejected plaintiff’s common law claim,
determining that defendant’s interest in preventing disclosure outweighed plaintiff’s
right to the documents. The Court granted certification. 246 N.J. 236 (2021).
HELD:
*OPRA does not permit access to internal affairs reports, but those
records can and should be disclosed under the common law right of access -- subject
to appropriate redactions -- when interests that favor disclosure outweigh concerns
for confidentiality. The Court provides guidance on how to conduct that balancing
test.
*In this case, the internal affairs report should be disclosed, as the
Attorney General properly concedes, after the trial court reviews it and redacts parts
that raise legitimate confidentiality concerns. The Court remands the matter to the
trial court for it to review the report, complete the necessary balancing test, and
enter an order of disclosure. The Court asks the trial court to proceed expeditiously.
1. OPRA gives the public ready access to government records unless the statute
exempts those records from disclosure. Defendants argue that internal affairs
reports are exempt under several sections of the statute. One of those provisions
states that OPRA “shall not abrogate or erode any executive or legislative privilege
or grant of confidentiality heretofore established or recognized by the Constitution
of this State, statute, court rule or judicial case law.” N.J.S.A. 47:1A-9(b)
(emphases added). (pp. 12-13)
2. Section 9(b) clearly exempts internal affairs reports from public disclosure. The
Attorney General has the authority under N.J.S.A. 52:17B-4(d) to “adopt rules and
regulations for the efficient conduct of the work and general administration of the”
Department of Law and Public Safety. Since 1991, the Attorney General has
promulgated an Internal Affairs Policy and Procedures manual (IAPP) to address
complaints of police misconduct; the IAPP contains a confidentiality provision that
has largely remained intact since 1991. The current IAPP allows for disclosure in
certain limited circumstances, but access is to be granted “sparingly,” for good
cause. In 1996, the Legislature enacted N.J.S.A. 40A:14-181, which directs all law
enforcement agencies to “adopt and implement guidelines which shall be consistent
with the” IAPP manual. When section 181 was enacted, the IAPP conferred
confidentiality on internal affairs records, and the new law effectively made the
IAPP’s provisions required policy for law enforcement agencies. Viewed through
that lens, section 181, a statute, effectively recognizes a grant of confidentiality
established by the IAPP, and OPRA may not abrogate that grant of confidentiality.
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See N.J.S.A. 47:1A-9(b). Section 9(b) of OPRA therefore exempts internal affairs
reports from public disclosure, and the Court does not reach the parties’ arguments
relating to sections 1, 1.1, 9(a), or 10 of OPRA. (pp. 13-15)
3. OPRA does not limit the right of access to government records under the
common law. N. Jersey Media Grp., Inc. v. Township of Lyndhurst, 229 N.J. 541,
578 (2017); N.J.S.A. 47:1A-8. The definition of a public record under the common
law is broader than under OPRA. To obtain records under “this broader class of
materials, [a] requestor must make a greater showing than OPRA requires.” Id. at
578. In particular, “(1) ‘the person seeking access must establish an interest in the
subject matter of the material’; and (2) ‘the [person’s] right to access must be
balanced against the State’s interest in preventing disclosure.’” Ibid. (pp. 15-16)
4. Finding the right balance calls for a careful weighing of the competing interests.
Loigman v. Kimmelman, 102 N.J. 98, 108 (1986). In Loigman, the Court identified
six factors to consider in balancing those interests. Id. at 113. The list focuses
primarily on the State’s interest in preventing disclosure, but the public’s level of
interest must also be assessed. In Gannett Satellite Information Network, LLC v.
Township of Neptune, the Appellate Division recently determined that a balancing
of the interests favored the release of a police officer’s internal affairs records. 467
N.J. Super. 385, 391-92, 408-09 (App. Div. 2021). (pp. 16-18)
5. Here, the trial court ordered disclosure based on its reading of OPRA. As a
result, it did not analyze Rivera’s common law claim or balance the relevant
interests. On appeal, neither party briefed or argued the common law claim. The
Appellate Division mistakenly assumed original jurisdiction and addressed the issue.
In this case, the record is incomplete and does not allow for the fact-specific
balancing test required under the common law. The internal affairs report is not in
the record and has not been reviewed by the trial court. And there are no factual
findings to review. The trial court is the best forum to elicit facts about the parties’
interests under the common law and to balance those interests. (pp. 19-21)
6. The Court provides guidance about the balancing test. The Loigman factors are
not a complete list of relevant considerations. See 102 N.J. at 113. They largely
examine only one side of the test -- the need for confidentiality -- which “should be
balanced [against] the importance of the information sought to the plaintiff’s
vindication of the public interest.” Ibid. In general, the public has an interest in the
disclosure of internal affairs reports to hold officers accountable, to deter
misconduct, to assess whether the internal affairs process is working properly, and to
foster trust in law enforcement. See Lyndhurst, 229 N.J. at 579-80. (pp. 21-22)
7. The public interest in transparency may be heightened in certain situations
depending on a number of considerations, including: (1) the nature and seriousness
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of the misconduct; (2) whether the alleged misconduct was substantiated; (3) the
nature of the discipline imposed; (4) the nature of the official’s position; and (5) the
individual’s record of misconduct. The Court explains how those factors can weigh
in the balancing test, stressing that it does not rely on whether an allegation has
already been the subject of public interest through official statements or leaks. To
allow a court to assess the factors -- those in favor of confidentiality as well as
disclosure -- the parties should present more than generalized, conclusory
statements. See Paff v. Ocean Cnty. Prosecutor’s Off., 235 N.J. 1, 28 (2018);
Lyndhurst, 229 N.J. at 580. The Court does not require judges to review actual
internal affairs reports in every case because review of the relevant factors may
suffice in individual cases. (pp. 22-24)
8. Considering the interests here, the Court notes that the public interest in
disclosure is great. Racist and sexist conduct by the civilian head of a police
department violates the public’s trust in law enforcement. It undermines confidence
in law enforcement officers generally, including the thousands of professionals who
serve the public honorably. Public access helps deter instances of misconduct and
ensure an appropriate response when misconduct occurs. Access to reports of police
misconduct promotes public trust. The Court cannot fully evaluate defendant’s
concerns about confidentiality because they are supported by generic arguments.
(pp. 24-25)
9. The trial court here can best assess any potentially legitimate confidentiality
concerns by reviewing the report in camera and making appropriate redactions. At a
minimum, judges should redact the names of complainants, witnesses, informants,
and cooperators, as well as information that could reasonably lead to the discovery
of their names; non-public, personal identifying information about officers and
others, such as their home addresses and phone numbers; and personal information
that would violate a person’s reasonable expectation of privacy if disclosed, such as
medical information. The Court agrees with the Attorney General that the redacted
internal affairs report should be disclosed. (pp. 25-26)
REVERSED and REMANDED for further proceedings.
JUSTICES ALBIN, PATTERSON, SOLOMON, and PIERRE-LOUIS and
JUDGE FUENTES (temporarily assigned) join in CHIEF JUSTICE RABNER’s
opinion.
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This appeal centers around an internal affairs investigation into
misconduct by a former police director. The key question is how to balance
the need for confidentiality in internal affairs investigations with the public’s
interest in transparency when a member of the public seeks access to records
of an investigation.
The investigation here found that the former director of the Elizabeth
Police Department engaged in racist and sexist behavior while in office.
Plaintiff sought access to the internal affairs report under the Open Public
Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and the common law right of
access. The Prosecutor’s Office denied the request, and the Appellate Division
ultimately ruled against plaintiff in a lawsuit he filed.
Although we find that OPRA does not permit access to internal affairs
reports, those records can and should be disclosed under the common law right
of access when interests that favor disclosure outweigh concerns for
confidentiality.
Existing caselaw on the common law offers guidance on how to evaluate
the need for confidentiality. See Loigman v. Kimmelman, 102 N.J. 98, 108
(1986). Today, we outline a number of factors to help courts evaluate the
other side of the balancing test -- the need for public disclosure. Those factors
include the nature and seriousness of the misconduct, whether it was
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substantiated, the discipline imposed, the nature of the official’s position, and
the person’s record of misconduct.
In this case, the public interest in disclosure is great. An internal affairs
investigation confirmed that the civilian head of a police department engaged
in racist and sexist conduct for many years. To date, defendant has raised only
generalized concerns about confidentiality, and it does not appear that any
court has yet examined the actual internal affairs report. We cannot fully
evaluate defendant’s claims on the incomplete record before us.
The internal affairs report should be disclosed, as the Attorney General
properly concedes, after the trial court reviews it and redacts parts that raise
legitimate confidentiality concerns. We therefore remand the matter to the
trial court for it to review the report, complete the necessary balancing test,
and enter an order of disclosure. We ask the court to proceed expeditiously.
I.
In February 2019, an attorney made a complaint to the Union County
Prosecutor’s Office on behalf of employees of the Elizabeth Police
Department. The complaint alleged that Police Director James Cosgrove, the
civilian head of the Department for more than two decades, used racist and
sexist language to refer to employees on multiple occasions.
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In response, the Prosecutor’s Office conducted an internal affairs
investigation. On April 16, 2019, the Office notified the attorney in writing
that “Cosgrove has used derogatory terms in the workplace when speaking
about city employees,” in violation of Elizabeth’s policies against
discrimination and harassment. The Prosecutor’s Office noted “the complaints
are sustained.” The attorney disclosed the letter to the media, which reported
on it.
On April 26, 2019, Attorney General Gurbir S. Grewal issued a public
statement about the Cosgrove matter. In it, he noted the two-month internal
affairs investigation had “concluded that, over the course of many years,
Director Cosgrove described his staff using derogatory terms, including racist
and misogynistic slurs.” Statement of Att’y Gen. Gurbir S. Grewal (Apr. 26,
2019), https://www.nj.gov/oag/newsreleases19/pr20190426c.html. The
Attorney General called on Cosgrove to resign immediately, appointed the
First Assistant Attorney General as Acting Union County Prosecutor, and
directed her to conduct an audit of the Police Department’s “workplace
culture.” Ibid. Cosgrove resigned soon after.
On July 1, 2019, plaintiff Richard Rivera filed a request for records with
the Prosecutor’s Office based on OPRA and the common law. He asked for
(1) “the report regarding Elizabeth PD’s internal affairs issues and claims of
5

racism and misogyny,” and (2) “all internal affairs reports regarding”
Cosgrove. Plaintiff acknowledged “that redactions may be required, for
example, to protect the identity of a complainant,” and asked for redacted
reports.
The Prosecutor’s Office denied the request. As to the first item, it stated
that, “in general . . . no such report exists.” The Office declined to disclose the
internal affairs report on Cosgrove both because it was “exempt from
disclosure under OPRA” as a “personnel and/or internal affairs record,” and
because the “interest[s] in maintaining confidentiality significantly outweigh
[plaintiff’s] interests in disclosure.”
To get access to the internal affairs report about Cosgrove, plaintiff filed
a complaint on August 21, 2019 against the Prosecutor’s Office and its records
custodian, relying on OPRA and the common law. In the alternative, plaintiff
asked the trial court to review the records, redact parts that are exempt from
public access, and disclose the remainder.
The Prosecutor’s Office filed an answer along with a certification from
Assistant Prosecutor John G. Esmerado, the Office’s Investigations Supervisor.
Esmerado stated that
multiple sworn law enforcement and civilian parties,
throughout the investigation, . . . were extremely
reticent to provide sworn statements if their statement
was to be shared with any other party.
The
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information gathering process was difficult given the
sensitive nature of the inquiry. To release the
information would unduly hamper and compromise
the ability of the Union County Prosecutor’s Office to
investigat[e] police chiefs and police directors in the
future for alleged misconduct investigations.
Investigations of a police director, as the civilian
leader of the police department is always difficult
given the understandably strong sense of leadership a
police director brings to a department. To preserve
our ability to gather facts, internal affairs reports must
maintain confidentiality.
The trial court granted the City of Elizabeth leave to intervene. In
support of its motion, Elizabeth submitted a certification from William
Holzapfel, the City Attorney. He expressed similar, generic concerns:
The City requires that confidentiality of the facts
discovered during the [internal affairs] investigation
be maintained. . . . [T]he City has a real concern that
even with redactions as to the identities of any
complainants or any other persons who serve as . . .
witnesses, the privacy interests of its employees
involved will not be protected if there is a public
disclosure of the Prosecutor’s report.
Holzapel added that disclosure “would have a ‘chilling effect’ upon City
employees to report any future alleged violation of workplace policies.”
Holzapel noted that “[t]he City was advised of the findings of the internal
investigation” but did not say whether he reviewed the actual internal affairs
report.
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At oral argument and in a later written order, the trial court concluded
the internal affairs report should be made available under OPRA. The judge
directed that “the complete set of investigation materials . . . into the conduct
of former Elizabeth Police Director James Cosgrove” be provided to the court
for in camera review. The court explained its intention was to disclose “the
thrust of the investigation” and also “protect those individuals who could
unnecessarily be at risk by public disclosure.” In light of the court’s ruling
under OPRA, it did not reach plaintiff’s common law claim.
The Appellate Division granted leave to appeal, stayed the trial court’s
order, and later reversed its judgment. The Appellate Division initially found
the requested materials were not exempt as “personnel records” under OPRA.
(citing N.J.S.A. 47:1A-10). The court, however, held that internal affairs
reports could not be disclosed under OPRA on other grounds. It relied on
N.J.S.A. 47:1A-1 and -9, which provide that OPRA does not abrogate
exemptions from public access granted by statute or regulation. -Id. § 9(a), (b).
The court explained that the Attorney General adopted an Internal
Affairs Policy and Procedures (IAPP) manual pursuant to his statutory
authority; the policy ensured that internal affairs records would be
confidential, with some exceptions; and the Legislature required all law
enforcement agencies to adopt guidelines consistent with the IAPP. As a
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result, the appellate court concluded that internal affairs reports were exempt
from disclosure under section 9. In addition, the court observed that disclosure
“could well . . . impair[] the laudable goals of IA investigations” and that
redacting “names and identifying circumstances . . . would likely prove very
difficult, if not impossible.”
Next, the Appellate Division rejected plaintiff’s common law claim,
even though the trial court had not reached the issue. Without the benefit of
the internal affairs report itself, the court determined that defendant’s interest
in preventing disclosure outweighed plaintiff’s right to the documents. The
court noted that disclosure would discourage witnesses from coming forward,
“would likely disclose their identity,” and would frustrate the internal affairs
process. The court once again questioned the “adequacy of protecting
anonymity through simple redaction.”
The Appellate Division later denied plaintiff’s motion for
reconsideration, in which he asserted it was error for the court to exercise its
original jurisdiction and address the common law claim.
We granted plaintiff’s petition for certification. 246 N.J. 236 (2021).
We also granted leave to appear as amici curiae to the American Civil
Liberties Union of New Jersey (ACLU); the Association of Criminal Defense
Lawyers (ACDL) and the Public Defender, who submitted a joint brief; the
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Reporters Committee for Freedom of the Press along with twenty-four media
organizations (Reporters Committee); and the Attorney General.
II.
Plaintiff argues the internal affairs report should be made available
under both OPRA and the common law. He maintains that none of OPRA’s
exemptions apply. In particular, he contends that the Attorney General’s IAPP
does not fall within the enumerated exceptions under sections 1 and 9 of
OPRA. Plaintiff also submits that the Appellate Division erred in its analysis
of the common law right of access and should have remanded the matter to the
trial court for an in camera review of the internal affairs report.
Various amici support plaintiff’s position and argue for the release of the
report. Focusing on the common law claim, the ACLU contends the Appellate
Division placed too much weight on the IAPP and the generalized need to
maintain confidentiality in internal affairs reports. The ACDL and Public
Defender argue that New Jersey law favors transparency in public records
requests and criminal discovery, and that internal affairs files often contain
evidence relevant to criminal cases that can be uncovered by a public records
request. The Reporters Committee points to other states that allow access to
records of misconduct by law enforcement and emphasizes how important it is
for journalists to obtain and report on such records.
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The Prosecutor’s Office urges the Court to affirm the Appellate
Division. The Office asserts that internal affairs reports must be kept
confidential consistent with the IAPP as well as the letter and spirit of OPRA.
Applying the Loigman factors, the Prosecutor’s Office also contends the
records should not be accessible under the common law because the interest in
confidentiality outweighs the public’s interest in access. The City of
Elizabeth, as an intervenor, echoes those arguments.
The Attorney General argues that all internal affairs materials are
exempt from disclosure under sections 1 and 9 of OPRA. According to the
Attorney General, however, appropriately redacted internal affairs reports may
be released under the common law in certain cases, based on a careful
balancing of the relevant interests. The Attorney General proposes a number
of factors for courts to consider in weighing the public’s interest in
transparency. In this case, the Attorney General concedes the factors “strongly
suggest that disclosure of the internal affairs report at issue . . . is appropriate.”
To determine what redactions are necessary, the Attorney General asks the
Court to remand the case to the trial court so that it can review the report in
camera and apply the relevant factors.
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III.
We begin with certain familiar principles about OPRA. OPRA is
designed to give members of the public “ready access to government records”
unless the statute exempts them from disclosure. Burnett v. County of Bergen,
198 N.J. 408, 421 (2009). The law’s core concern is to promote transparency
in government. Id. at 414. Maximizing “knowledge about public affairs,” in
turn, can “ensure an informed citizenry and . . . minimize the evils inherent in
a secluded process.” Mason v. City of Hoboken, 196 N.J. 51, 64 (2008)
(quoting Asbury Park Press v. Ocean Cnty. Prosecutor’s Off., 374 N.J. Super.
312, 329 (Law Div. 2004)). Yet without access to government records, even
the most engaged members of the public “cannot monitor the operation of our
government or hold public officials accountable.” Fair Share Hous. Ctr., Inc.
v. State League of Muns., 207 N.J. 489, 502 (2011).
To help achieve those aims, the statute broadly defines the term
“government record” as any document “made, maintained or kept on file in the
course of . . . official [government] business.” N.J.S.A. 47:1A-1.1. OPRA
also exempts more than twenty categories of records from the definition, ibid.,
and places on public agencies the burden to prove that a requested item is
exempt from disclosure, id. § 6.
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Defendants argue that internal affairs reports are exempt under several
sections of the statute. One of the provisions defendants invoke is section
9(b), which provides that OPRA
shall not abrogate or erode any executive or legislative
privilege or grant of confidentiality heretofore
established or recognized by the Constitution of this
State, statute, court rule or judicial case law, which
privilege or grant of confidentiality may duly be
claimed to restrict public access to a public record or
government record.
[(emphases added).]
To interpret a statute, we start with the text of the law and give words
their generally accepted meaning. DiProspero v. Penn, 183 N.J. 477, 492-93
(2005); N.J.S.A. 1:1-1. In most situations, if the law is clear, our analysis is
complete. DiProspero, 183 N.J. at 492-93. Here, we find that the language of
section 9(b) clearly exempts internal affairs reports from public disclosure.
The Attorney General has the authority under N.J.S.A. 52:17B-4(d) to
“adopt rules and regulations for the efficient conduct of the work and general
administration of the” Department of Law and Public Safety. In 1991,
Attorney General Del Tufo issued the Department’s first Internal Affairs
Policy and Procedures manual. In re Att’y Gen. Directives, 246 N.J. 462, 483
(2021). It established a comprehensive process to address complaints of police
misconduct. Ibid. The IAPP also contained a confidentiality provision which
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“guaranteed that ‘[t]he progress of internal affairs investigations and all
supporting materials are considered confidential information.’” Ibid. (quoting
1991 IAPP at 15).1
The IAPP’s confidentiality provision has largely remained intact since
1991. The current IAPP allows for disclosure in certain limited circumstances
-- for example, at the direction of the county prosecutor or the Attorney
General, or pursuant to a court order. 2021 IAPP § 9.6.1. But access is to be
granted “sparingly,” for good cause. Id. § 9.6.2. Recently, the Attorney
General directed that law enforcement officers subject to major discipline are
to be identified publicly. In re Att’y Gen. Directives, 246 N.J. at 485, 488
(upholding Directive Nos. 2020-5 & 2020-6).

1

The Attorney General draws a distinction between internal affairs
investigation “files” and “reports.” Files should encompass “the
investigation’s entire work product” and include “investigators’ reports,
transcripts of statements, and copies of all relevant documents.” 2021 IAPP
§ 9.3.2. The internal affairs report is prepared at the end of an investigation
and “consist[s] of an objective investigative report recounting all of the case’s
facts and a summary of the case, along with conclusions for each allegation,
and recommendations for further action.” Id. § 9.1.1.
This case involves a request for internal affairs reports. The complaint
quotes and cites plaintiff’s OPRA request, which sought “[a] copy of all
internal affairs reports regarding . . . Cosgrove.” Complaint ¶ 30; see also id.
¶ 43. At oral argument, plaintiff’s counsel confirmed the request was for
“reports,” not witness statements or work product. Our focus is therefore on
the internal affairs report or reports about Cosgrove.
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In 1996, the Legislature enacted a law that “underscores the force of the
IAPP.” Id. at 488. The statute, N.J.S.A. 40A:14-181, directs all law
enforcement agencies to “adopt and implement guidelines which shall be
consistent with the” IAPP manual. When section 181 was enacted, the IAPP
conferred confidentiality on internal affairs records, and the new law
effectively made the IAPP’s provisions required policy for law enforcement
agencies. See Fraternal Ord. of Police, Newark Lodge No. 12 v. City of
Newark (FOP), 244 N.J. 75, 101 (2020).
Once again, the critical language in section 9(b) states that OPRA “shall
not abrogate or erode any . . . grant of confidentiality . . . recognized by . . .
statute.” N.J.S.A. 47:1A-9(b). Viewed through that lens, section 181, a
statute, effectively recognizes a grant of confidentiality established by the
IAPP. OPRA may not abrogate such a grant of confidentiality. Ibid. Section
9(b) of OPRA therefore exempts internal affairs reports from public
disclosure.
As a result, we do not reach the parties’ other arguments relating to
sections 1, 1.1, 9(a), or 10 of OPRA.
IV.
Rivera alternatively seeks access to the internal affairs report under the
common law. Although both paths raise similar considerations, OPRA does
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not limit the right of access to government records under the common law. N.
Jersey Media Grp., Inc. v. Township of Lyndhurst, 229 N.J. 541, 578 (2017);
N.J.S.A. 47:1A-8 (“Nothing contained in [OPRA] . . . shall be construed as
limiting the common law right of access to a government record, including
criminal investigatory records of a law enforcement agency.”).
A.
The definition of a public record under the common law is broader than
under OPRA. Mason, 196 N.J. at 67. To constitute a common law public
record, an item must “be a written memorial . . . made by a public officer, and .
. . the officer [must] be authorized by law to make it.” Nero v. Hyland, 76 N.J.
213, 222 (1978) (quoting Josefowicz v. Porter, 32 N.J. Super. 585, 591 (App.
Div. 1954)). Under that standard, the internal affairs report is a public record.
To obtain records under “this broader class of materials, [a] requestor
must make a greater showing than OPRA requires.” Lyndhurst, 229 N.J. at
578. In particular, “(1) ‘the person seeking access must establish an interest in
the subject matter of the material’; and (2) ‘the [person’s] right to access must
be balanced against the State’s interest in preventing disclosure.’” Ibid.
(quoting Mason, 196 N.J. at 67-68). Finding the right balance calls for a
careful weighing of the competing interests. Loigman, 102 N.J. at 108.
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The Court in Loigman identified six factors to consider in balancing the
interests:
(1) the extent to which disclosure will impede agency
functions by discouraging citizens from providing
information to the government;
(2) the effect disclosure may have upon persons who
have given such information, and whether they did so
in reliance that their identities would not be disclosed;
(3) the extent to which agency self-evaluation,
program improvement, or other decisionmaking will
be chilled by disclosure;
(4) the degree to which the information sought
includes factual data as opposed to evaluative reports
of policymakers;
(5) whether any findings of public misconduct have
been insufficiently corrected by remedial measures
instituted by the investigative agency; and
(6) whether any agency disciplinary or investigatory
proceedings have arisen that may circumscribe the
individual’s asserted need for the materials.
[Id. at 113.]
The list focuses primarily on the State’s interest in preventing disclosure.
Statutes and regulations can also factor into the balancing process but do
not determine its outcome. Expressions of executive or legislative policy can
weigh very heavily in the analysis, but they are not dispositive. Home News v.
Dep’t of Health, 144 N.J. 446, 455 (1996); S. N.J. Newspapers, Inc. v.
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Township of Mt. Laurel, 141 N.J. 56, 76 (1995); Higg-A-Rella, Inc. v. County
of Essex, 141 N.J. 35, 48 (1995).
The Court has previously looked to the common law to consider the
release of law enforcement records that were not accessible under OPRA. See
Lyndhurst, 229 N.J. at 578-81 (ordering disclosure of dash cam recordings);
Paff v. Ocean Cnty. Prosecutor’s Off., 235 N.J. 1, 30 (2018) (remanding to
consider the release of dash cam footage); Gilleran v. Township of Bloomfield,
227 N.J. 159, 177-78 (2016) (noting that footage from a security camera
protecting public facilities could qualify for release in certain circumstances).
In Gannett Satellite Information Network, LLC v. Township of Neptune,
the Appellate Division recently upheld a trial court’s decision to release a
police officer’s internal affairs records. 467 N.J. Super. 385, 391 (App. Div.
2021). After his multiple incidents of domestic violence, the officer shot and
killed his ex-wife with his service revolver, in front of their young daughter.
Id. at 391-92. The court concluded the records were exempt from disclosure
under OPRA but should be made available under the common law. Id. at 391.
As part of its balancing of interests, the court pointed to the horrific nature of
the crime committed by an off-duty officer, the public’s “strong interest in
knowing how such an event could have occurred” in light of the officer’s
history, and the extensive public reporting on the matter. Id. at 408-09.
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B.
The trial court ordered disclosure in this case based on its reading of
OPRA. As a result, it did not analyze Rivera’s common law claim or balance
the relevant interests. On appeal, neither party briefed or argued the common
law claim. The Appellate Division mistakenly assumed original jurisdiction
and addressed the issue.
Appellate courts can “exercise . . . original jurisdiction as is necessary to
the complete determination of any matter on review.” R. 2:10-5. That power
should be invoked “sparingly,” State v. Jarbath, 114 N.J. 394, 412 (1989), and
is generally used when the record is adequately developed and no further factfinding is needed, Price v. Himeji, LLC, 214 N.J. 263, 294-95 (2013); State v.
Santos, 210 N.J. 129, 142 (2012). Original jurisdiction can also be invoked
“to eliminate unnecessary further litigation,” Santos, 210 N.J. at 142, or when
the public interest favors “an expeditious disposition of [a] significant issue[],”
Karins v. City of Atlantic City, 152 N.J. 532, 540-41 (1998).
In this case, the record is incomplete and does not allow for the factspecific balancing test required under the common law. The internal affairs
report is not in the record and has not been reviewed by the trial court. And
there are no factual findings to review.
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The record consists primarily of two brief certifications from the
Prosecutor’s Office and the City of Elizabeth that do not disclose particular
facts about what took place. As noted earlier, the certifications chiefly contain
generalized statements about how disclosure of the internal affairs report might
not protect the privacy interests of witnesses and employees, could have a
chilling effect on their willingness to report violations in the future, and could
thus hamper future investigations into police misconduct.
The trial court is the best forum to elicit facts about the parties’ interests
under the common law and to balance those interests. See Phila. Newspapers,
Inc. v. Dep’t of L. & Pub. Safety, 232 N.J. Super. 458, 466 (App. Div. 1989).
For that reason, appellate courts routinely remand cases to the Law Division to
conduct the balancing test. See, e.g., Paff, 235 N.J. at 30; Gilleran, 227 N.J. at
177; S. N.J. Newspapers, Inc., 141 N.J. at 75; S. Jersey Publ’g Co. v. N.J.
Expressway Auth., 124 N.J. 478, 498 (1991); Drinker Biddle & Reath LLP v.
Dep’t of L. & Pub. Safety, 421 N.J. Super. 489, 501 (App. Div. 2011).
Because the record is inadequate to fully resolve plaintiff’s common law
claim, and the trial court has not yet addressed the issue, we remand the matter
to the trial judge to review the internal affairs report in camera and complete a
fact-sensitive balancing test.
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We also offer additional guidance to assist trial courts in balancing the
public interest and the need for confidentiality. In doing so, we draw on a
number of thoughtful suggestions offered by the Attorney General and
plaintiff.
C.
The Loigman factors are not a complete list of relevant considerations,
as the Court noted in its decision. 102 N.J. at 113. They largely examine only
one side of the balancing test -- the need for confidentiality. Ibid.
Confidentiality in internal investigations can be important in certain matters to
encourage witnesses to come forward and cooperate; to protect personal
information about witnesses, victims, the subject of an investigation, and
others; and to avoid impairing the internal affairs process, among other
reasons. See ibid.; FOP, 244 N.J. at 106. Those concerns are reflected in the
IAPP’s treatment of internal affairs materials generally.
The Loigman Court acknowledged that the six factors it identified, as
well as other considerations, “should be balanced [against] the importance of
the information sought to the plaintiff’s vindication of the public interest.”
Loigman, 102 N.J. at 113. We turn our attention to that part of the balancing
test now.
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In general, the public has an interest in the disclosure of internal affairs
reports in order to hold officers accountable, to deter misconduct, to assess
whether the internal affairs process is working properly, and to foster trust in
law enforcement. See Lyndhurst, 229 N.J. at 579-80. The public interest in
transparency may be heightened in certain situations depending on a number of
considerations. They include the following factors and others:
(1) the nature and seriousness of the misconduct. Serious misconduct
gives rise to a greater interest in disclosure. For example, misconduct that
involves the use of excessive or deadly force, discrimination or bias, domestic
or sexual violence, concealment or fabrication of evidence or reports, criminal
behavior, or abuse of the public trust can all erode confidence in law
enforcement and weigh in favor of public disclosure;
(2) whether the alleged misconduct was substantiated. Unsubstantiated
or frivolous allegations of misconduct present a less compelling basis for
disclosure;
(3) the nature of the discipline imposed. Investigations that result in
more serious discipline, like an officer’s termination, resignation, reduction in
rank, or suspension for a substantial period of time, favor disclosure. See In re
Att’y Gen. Directives, 246 N.J. at 485;

22

(4) the nature of the official’s position. Wrongdoing by high-level
officials can impair the work of the department as a whole, including the
functioning of the internal affairs process; and
(5) the individual’s record of misconduct. The public’s interest in
disclosure extends to all officers -- regardless of rank -- whose serious or
repeated misconduct may pose a danger to the public.
As to all of those areas, transparency can expose problems that need to
be addressed or reassure the public about police conduct.
We do not rely on whether an allegation has already been the subject of
public interest as part of the balancing process. Official statements or leaks
that may attract public attention should not drive the disclosure analysis; the
question is whether the misconduct in question is rightly a matter of public
interest, even if the information has not yet been revealed.
To assess the above factors -- those in favor of confidentiality as well as
disclosure -- the parties should present more than generalized, conclusory
statements. See Paff, 235 N.J. at 28; Lyndhurst, 229 N.J. at 580. More
detailed objections enable judges to conduct the delicate balancing the
common law requires. As part of that analysis, we do not require judges to
review actual internal affairs reports in every case. See S. Jersey Publ’g Co.,

23

124 N.J. at 499. A preliminary review of the relevant factors may suffice in
individual cases.
V.
As noted earlier, the internal affairs report qualifies as a public record
under the common law. And defendant and the City of Elizabeth do not
dispute that plaintiff has an interest in the documents requested. We therefore
focus on the required balancing of interests under the common law.
There are good reasons to protect the confidentiality of internal affairs
reports under the common law in many instances. This is not one of them.
In this case, the Attorney General concedes that some form of the
internal affairs report about Cosgrove should be disclosed under the common
law. A number of the above factors weigh heavily in favor of disclosure and
lead to the same conclusion.
The allegations against Cosgrove involved serious misconduct -- racist
and sexist behavior in office over an extended period of time. An investigation
substantiated the serious claims against Cosgrove. That finding led to his
resignation weeks later. See Lyndhurst, 229 N.J. at 580 n.10 (noting the need
for confidentiality may wane after an investigation has ended).
Cosgrove held the position of police director, the civilian leader of the
Elizabeth Police Department. As someone at the highest echelon of the
24

department, his behavior had the capacity to influence others and set the tone
for the department. His position could also cast doubt on the department’s
internal affairs process and its ability to monitor itself, and raise questions
about whether others knew what was happening.
In a matter like this, the public interest in disclosure is great. Racist and
sexist conduct by the civilian head of a police department violates the public’s
trust in law enforcement. It undermines confidence in law enforcement
officers generally, including the thousands of professionals who serve the
public honorably.
As we recently noted, “access to public records fosters transparency
[and] accountability.” Libertarians for Transparent Gov’t v. Cumberland
County, ___ N.J. ___, ___ (2022) (slip op. at 18-19). Public access helps deter
instances of misconduct and also helps ensure an appropriate response when
misconduct occurs. In the long run, access to reports of police misconduct like
the one sought here promotes public trust.
We cannot fully evaluate defendant’s concerns about confidentiality
because they are supported by generic arguments. The trial court here can best
assess any potentially legitimate confidentiality concerns by reviewing the
report in camera and making appropriate redactions. See S. Jersey Publ’g Co.,
124 N.J. at 499. At a minimum, judges should redact the names of
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complainants, witnesses, informants, and cooperators, as well as information
that could reasonably lead to the discovery of their names; non-public,
personal identifying information about officers and others, such as their home
addresses and phone numbers; and personal information that would violate a
person’s reasonable expectation of privacy if disclosed, such as medical
information.2
For those reasons, we agree with the Attorney General that the internal
affairs report should be disclosed. At this time, though, without a more
complete record and factual findings to review, we are not in a position to
determine the scope of what can be released. We therefore remand to the trial
court to review the internal affairs report in camera and complete the necessary
balancing test on an expedited basis.
VI.
For those reasons, we reverse the judgment of the Appellate Division
and remand the matter for further proceedings consistent with this opinion.

In his OPRA request, plaintiff asked the Prosecutor’s Office to produce
redacted records to protect the identity of any complainants. Before this
Court, he continues to have no objection to redactions of names and other
identifying information about complainants and witnesses.
2
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JUSTICES ALBIN, PATTERSON, SOLOMON, and PIERRE-LOUIS
and JUDGE FUENTES (temporarily assigned) join in CHIEF JUSTICE
RABNER’s opinion.
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SYLLABUS
This syllabus is not part of the Court’s opinion. It has been prepared by the Office
of the Clerk for the convenience of the reader. It has been neither reviewed nor
approved by the Court and may not summarize all portions of the opinion.
Aleice Jeter v. Sam’s Club (A-2-21) (085880)
Argued January 3, 2022 -- Decided March 17, 2022
SOLOMON, J., writing for the Court.
Under the “mode of operation” rule, plaintiffs who bring premises liability
claims against businesses that employ self-service models do not need to show that
the business owner had actual or constructive knowledge of a dangerous condition to
establish negligence. See Prioleau v. Ky. Fried Chicken, 223 N.J. 245, 248 (2015).
In this appeal, the Court considers whether the rule applies to the sale of grapes in
closed clamshell containers.
Plaintiff Aleice Jeter filed a negligence claim against Sam’s Club after
sustaining injuries when she slipped on one or more grapes. Plaintiff stated that she
fell while walking away from the checkout area, “halfway past” the fruit and
vegetable aisle. Sam’s Club asserted several defenses, including lack of actual or
constructive notice of the hazardous condition -- loose grapes on the floor.
One day before trial was set to begin, Sam’s Club filed a motion in limine to
bar plaintiff from requesting a mode of operation jury instruction. Sam’s Club
argued that the mode of operation rule did not apply because the store sold grapes in
closed, sealed packages to avoid unsafe conditions caused by loose grapes. It
asserted that its liability for any unsafe condition caused by customers negligently
opening the packages of grapes required actual or constructive notice of the
condition and could not be imputed to the store through the mode of operation rule.
Plaintiff argued that whether the rule should apply was a question for the jury
because the store knew customers were negligently opening the packages of grapes.
She added that the mode of operation rule was created specifically to deal with
instances of customer negligence and that the “packages pop open all the time.”
The trial court, after acknowledging that no party had moved for summary
judgment, sua sponte conducted an N.J.R.E. 104(a) hearing to determine whether the
mode of operation rule applied and, if not, whether plaintiff could provide some
evidence of actual or constructive notice. At the hearing, the judge heard testimony
from plaintiff and from the Assistant Store Manager for Sam’s Club, who revealed
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Sam’s Club knew that, on occasion, its customers opened the grape containers, but
who indicated that practice was viewed as tampering and was “frowned upon.”
The court agreed with Sam’s Club that the mode of operation rule did not
apply, then proceeded to analyze the case under traditional negligence principles that
require actual or constructive notice of the dangerous condition -- grapes on the
floor. Finding that there was no evidence as to “how long this particular grape [was]
on the floor,” the court held that plaintiff failed to meet her burden of proving actual
or constructive notice and dismissed the case with prejudice.
Plaintiff appealed, arguing that the mode of operation rule applied and that,
even if it did not apply here, Sam’s Club had constructive notice of the dangerous
condition -- grapes on the floor. The Appellate Division affirmed, and the Court
granted plaintiff’s petition for certification, which asserted only the applicability of
the mode of operation rule. 248 N.J. 242 (2021).
HELD: The mode of operation rule does not apply to the sale of grapes in closed
clamshell containers. Selling grapes in this manner does not create a reasonably
foreseeable risk that grapes will fall to the ground in the process of ordinary
customer handling. The Court stresses that dispositive motions should not be made
or decided on the eve of trial, without providing the parties with a reasonable
opportunity to present their cases through testimony and argument.
1. The procedure followed by the trial court in this case is troubling, and the Court
provides guidance to the bench and bar. It was improper for the trial judge to
convert an untimely motion in limine into a motion for summary judgment. A
motion in limine is not a summary judgment motion that happens to be filed on the
eve of trial. When granting a motion will result in the dismissal of a plaintiff’s case,
the motion is subject to Rule
- - 4:46, which states that summary judgment motions
must be made no later than 30 days before trial. Here, the judge should have
decided the motion in limine and postponed trial for at least 30 days to give both
parties time to file briefs with supporting affidavits and certifications. (pp. 12-13)
2. Turning to the legal issue, when an invitee is injured by a dangerous condition on
a business owner’s premises, the owner is liable for such injuries if the owner had
actual or constructive knowledge of the dangerous condition that caused the
accident. Mode of operation is a judicially created rule that relieves a plaintiff of
the burden of proving actual or constructive notice of a dangerous condition in
circumstances in which, as a matter of probability, a dangerous condition is likely to
occur as the result of the nature of the business, the property’s condition, or a
demonstrable pattern of conduct or incidents. The rule was first applied in the
context of food served in open containers or bins. More recently, the Court applied
the rule where a plaintiff slipped and fell on loose grapes near the checkout lanes of
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a supermarket. Nisivoccia v. Glass Gardens, Inc., 175 N.J. 559, 561, 566 (2003). In
that case, the grapes were packaged in “open-top, vented plastic bags that permitted
spillage.” Id. at 561. In applying the mode of operation rule in Nisivoccia, the
Court emphasized that a supermarket’s mode of operation “includes the customer’s
necessary handling of goods . . . , an employee’s handling of goods, . . . and the
characteristics of the goods themselves and the way in which they are packaged.”
Id. at 566. Most recently, in Prioleau, the Court reaffirmed that the rule is limited to
the self-service setting, where customers are independently handling merchandise
without the assistance of employees. Id. at 262. The Prioleau Court clarified that
the rule applies wherever “there is a nexus between self-service components of the
defendant’s business and a risk of injury in the area where the accident occurred,”
and whether the injury resulted from employee handling, customer negligence, or the
“inherent qualities of the merchandise itself.” Id. at 262-63. (pp. 14-20)
3. Here, the Court finds that the mode of operation rule does not apply to the sale of
grapes in closed clamshell containers. Sam’s Club is a self-service business, and
there was geographic proximity between plaintiff’s fall and the self-service sale of
grape containers. But Sam’s Club permitted only the self-service sale of prepackaged sealed grape containers, not grapes, on the display. The Court finds it
compelling that Sam’s Club elected not to sell grapes in open-top, vented plastic
bags, like those found to create a foreseeable risk of spillage in Nisivoccia, and it
finds no nexus between plaintiff’s fall on grapes and Sam’s Club’s self-service sale
of grape containers. The Court is not persuaded by the argument that Sam’s Club
knew its customers occasionally opened the grape containers in the store because the
clamshell package itself was secure and because customers were not permitted to
open the containers -- doing so was tampering with the product. (pp. 20-23)
AFFIRMED.
JUSTICE ALBIN, dissenting, writes that the “mode-of-operation” rule
should apply here because Sam’s Club knew that customers opened grape containers
to taste the goods, and it was reasonably foreseeable that loose grapes would fall to
the floor, endangering unsuspecting customers. Justice Albin states that the burden
of production should have shifted to Sam’s Club to show that it took reasonable
measures, such as checking the aisles, to mitigate foreseeable dangers and avert
preventable accidents. According to Justice Albin, the majority’s approach will lead
to less safe conditions in stores, more accidents, and an increased number of
blameless and uncompensated victims. In Justice Albin’s view, Jeter was entitled to
have a jury decide whether Sam’s Club acted as a “reasonably prudent business.”
CHIEF JUSTICE RABNER and JUSTICES PATTERSON and PIERRELOUIS join in JUSTICE SOLOMON’s opinion. JUSTICE ALBIN filed a
dissent, in which JUDGE FUENTES (temporarily assigned) joins.
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JUSTICE SOLOMON delivered the opinion of the Court.
Under the “mode of operation” rule, plaintiffs who bring premises
liability claims against businesses that employ self-service models do not need
to show that the business owner had actual or constructive knowledge of a
dangerous condition to establish negligence. See Prioleau v. Ky. Fried
Chicken, 223 N.J. 245, 248 (2015). In this appeal, the Court considers
whether the rule applies to the sale of grapes in closed clamshell containers.
Plaintiff Aleice Jeter brought suit against Sam’s Club after sustaining
injuries when she slipped on one or more grapes in the Linden, New Jersey
store. At Sam’s Club, grapes are sold in closed clamshell containers secured
with tape; accordingly, Sam’s Club filed a motion in limine on the eve of trial
to bar plaintiff from requesting a mode of operation jury instruction.
The trial court conducted an N.J.R.E. 104(a) hearing and determined that
the mode of operation rule did not apply. It reasoned that because Sam’s Club
“elected to sell grapes, not loosely, but in containers, that will certainly be less
of a danger.”
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The court then analyzed the case under traditional negligence principles.
After that sua sponte review, the court concluded there was no evidence to
support actual or constructive knowledge of the alleged dangerous condition.
The court therefore dismissed the case, even though Sam’s Club had not filed a
motion for summary judgment. The Appellate Division affirmed the trial
court’s judgment.
We agree with the trial and appellate courts that the mode of operation
rule does not apply to the sale of grapes in closed clamshell containers.
Selling grapes in this manner does not create a reasonably foreseeable risk that
grapes will fall to the ground in the process of ordinary customer handling.
We stress, however, that the procedure followed by the trial court is
troubling and should not be repeated. Dispositive motions should not be made
or decided on the eve of trial, without providing the parties with a reasonable
opportunity to present their cases through testimony and argument. The trial
court should not have reached the merits of plaintiff’s traditional negligence
claim on its own and without giving the parties any further opportunity to
present evidence in support of their positions.
Before this Court, plaintiff has abandoned the argument that Sam’s Club
had actual or constructive notice of the dangerous condition and relies solely
on the availability of the mode of operation rule. Thus, in light of our
3

determination that the rule does not apply, no issues remain to be addressed.
We therefore affirm the judgment of the Appellate Division.
I.
A.
The trial court record reveals that in the spring of 2017, plaintiff slipped
and fell on a grape or grapes in the “main aisle” of a Sam’s Club wholesale
store in Linden. According to plaintiff, while walking away from the checkout
area after realizing she forgot an item, she slipped and fell “halfway past” the
fruit and vegetable aisle. After the fall, plaintiff found grapes stuck to her
shoe. Brian Crumm, the Assistant Store Manager at the time, approached
plaintiff, who explained what happened. An ambulance then took plaintiff to
the hospital. The incident was captured on a video surveillance camera in the
store, and Crumm documented the details of his interaction with plaintiff in a
customer statement report.
In October 2017, plaintiff filed a negligence complaint against Sam’s
Club. In its answer, Sam’s Club asserted several defenses, including lack of
actual or constructive notice of the hazardous condition -- loose grapes on the
floor. One day before trial was set to begin, Sam’s Club filed a motion in
limine to bar plaintiff from requesting a mode of operation jury instruction.

4

In support of its motion to bar the instruction, Sam’s Club argued that
the mode of operation rule did not apply because the store sold grapes in
closed, sealed packages to avoid unsafe conditions caused by loose grapes. It
asserted that its liability for any unsafe condition caused by customers
negligently opening the packages of grapes required actual or constructive
notice of the condition and could not be imputed to the store through the mode
of operation rule.
In opposition, plaintiff argued that whether the mode of operation rule
applied was a question for the jury because the store knew customers were
negligently opening the packages of grapes. She added that the mode of
operation rule was created specifically to deal with instances of customer
negligence. She also argued that the “packages pop open all the time,” are
“stacked all over each other,” and differ from “toothpaste or something
wrapped in cellophane . . . where it would be very exceptional that any of it
would get [out] of it.”
The trial court, after acknowledging that no party had moved for
summary judgment, sua sponte conducted a N.J.R.E. 104(a) hearing to
determine whether the mode of operation rule applied and, if not, whether
plaintiff could provide some evidence of actual or constructive notice. At the
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hearing, the judge heard telephonic testimony from Crumm, and in-person
testimony from plaintiff.
Both Crumm and plaintiff testified that the Linden Sam’s Club sold
grapes in plastic “clamshell” containers that clipped shut and were secured by
tape. Crumm added that this was the only way the store sold grapes. 1 He
further explained that the grapes were delivered to the store from a distribution
center in Pennsylvania that pre-packaged the grapes in these closed and taped
containers. Crumm also said that the containers were transparent so that
customers could see the grapes before buying them, and the grapes were
“boxed in a way that’s meant to be easily opened and closed repeatedly” after
purchase by customers.
Plaintiff testified that during her monthly trips to Sam’s Club, she had
observed loose grapes not in their containers “several times.” She also
testified that she observed other customers opening the taped clamshell
packages in the store to taste grapes “[p]lenty of times,” although during an
earlier deposition she admitted that she had never observed produce or other
items on the floor at the Linden Sam’s Club.

Another common way grapes are sold is in “open-top, vented plastic bags.”
Nisivoccia v. Glass Gardens, 175 N.J. 559, 561 (2003). This Court has held
that grapes sold in this manner create a foreseeable risk of spillage and
therefore the mode of operation rule applies. Id. at 565.
6
1

During cross-examination by plaintiff’s attorney, Crumm revealed that
Sam’s Club’s knew that, on occasion, its customers opened the grape
containers:
Q: [Y]ou agree with me it’s not uncommon for
customers to open the grapes and taste one or two of the
grapes to see if they’re good before they buy them?
A: I mean, it was always sealed shut with the tape so,
I mean, you could tell if a customer had opened up the
package in the store. You could definitely tell . . . that
the package has been tampered with.
Q: Sure. And that . . . it wasn’t uncommon for
customers to do that. Is that fair?
A: I would say yes. Customers did do that. I know we
frowned upon it . . . at the store.
Q: Okay. But you know the customers were doing it.
People are tasting the grapes before they buy them. Is
that fair?
A: I would guarantee people who did it. Yeah.
The trial judge examined a clamshell grape container in the courtroom
and concluded that “the grapes at this store were not sold in loose form ,” but
rather “were sold in a self-contained . . . plastic package . . . [that] actually has
a locking mechanism in it.” The court was thus “persuaded” that the mode of
operation rule did not apply because the store “elected to sell grapes, not
loosely, but in containers, that will certainly be less of a danger.” The court
therefore agreed with Sam’s Club and concluded that the mode of operation
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rule did not apply to the sale of grapes in closed, taped, clamshell containers
despite the store’s knowledge that customers opened them from time to time.
The court then proceeded to analyze the case under traditional
negligence principles that require actual or constructive notice of the
dangerous condition -- grapes on the floor. Plaintiff admitted she had no
evidence of actual notice but argued there was constructive notice because
there was “no evidence to establish when the floors were inspected [and] how
long that grape had been there.” Sam’s Club argued that plaintiff failed to
meet her burden to show constructive notice by relying only on a lack of
evidence presented by the store. The court agreed, finding that there was no
evidence as to “how long this particular grape [was] on the floor.” The court
therefore held that plaintiff failed to meet her burden of proving actual or
constructive notice. The judge concluded the N.J.R.E. 104(a) hearing by
stating, “I find there’s no legitimate facts in dispute with respect to the actual
or constructive notice, and I’ve already ruled that I cannot give the benefit of
the mode of operation charge. So, for those reasons, unfortunately th is case is
dismissed.”
The court then entered an order dismissing the case with prejudice,
noting that there was “no basis to proceed.” Plaintiff later filed a motion for
reconsideration, which the trial court denied.
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B.
Plaintiff appealed, and the Appellate Division affirmed the trial court’s
dismissal, holding that plaintiff failed to satisfy all three elements of the mode
of operation rule. The court found that the first two elements were met, as it
was “undisputed that defendant operated a self-service business” and the
location of plaintiff’s fall bore a relationship to the self-service component of
the store. However, the Appellate Division found that the record “fail[ed] to
establish a nexus between the dangerous condition and defendant’s mode of
operation” -- the rule’s third element.
Citing Prioleau, 223 N.J. at 262, the Appellate Division found that
Sam’s Club’s knowledge that customers sometimes opened the clamshell
containers was insufficient to satisfy the third element, because the rule only
applies when a business “permits” customers to handle the products
themselves -- the grapes in this case. Because Sam’s Club “frowned upon”
customers “tamper[ing]” with the containers by opening them, the court found
this case distinguishable from cases in this state applying the rule where the
business required that customers handle the product.
As she did before the trial court, plaintiff argued before the Appellate
Division that even if the mode of operation rule did not apply here, Sam’s
Club had constructive notice of the dangerous condition -- grapes on the floor.
9

The Appellate Division disagreed, finding that plaintiff provided “no evidence
about how long grapes were there, such as eyewitnesses or any aged
characteristics of the grapes, to indicate the amount of time defendant had to
discover and remedy the situation.”
Although plaintiff did not challenge the procedural posture of the case at
the time of dismissal, the court explained that dismissal on the merits
following a motion in limine is typically improper but noted that trial courts
have broad authority to enter judgment if no issues of fact or law remain. The
Appellate Division added that, because plaintiff fully participated in the
N.J.R.E. 104(a) hearing, her due process rights were not violated.
We granted plaintiff’s petition for certification, which asserted only the
applicability of the mode of operation rule. 248 N.J. 242 (2021). We then
granted leave to appear as amici curiae to the New Jersey Association for
Justice (NJAJ) and the New Jersey Food Council (NJFC).
II.
Plaintiff asks this Court to reverse the Appellate Division and apply the
mode of operation rule to the facts of this case. She claims that a jury
instruction on the mode of operation rule should have been given; the jury
should have been allowed to determine if the rule applied to the sale of grapes
in clamshell containers; and, if the jury determined that the rule applied,
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whether Sam’s Club discharged its duty under the rule. She asserts that there
is more than sufficient evidence to support a factual finding of a reasonable
nexus between the sale of grapes by Sam’s Club and the loose grapes on the
floor which caused her fall, pointing to evidence that Sam’s Club knew
customers were opening the grape containers as support for applying the rule
because customer negligence is “precisely what the rule is intended to guard
against.”
The NJAJ echoes plaintiff’s arguments and adds that the Appellate
Division’s decision “effectively shifts the risk of self-service to customers who
have no ability or right to control commercial premises and erodes the high
duty of care business proprietors owe to their patrons.”
Sam’s Club and the NJFC urge this Court not to extend the mode of
operation rule to products sold in closed, sealed containers that are not
intended to be opened in store. Sam’s Club argues that, under the third mode
of operation element -- a reasonable factual nexus between the self-service
activity and the dangerous condition that caused plaintiff’s injury -- there is no
clear connection between the way the store sold grapes and plaintiff’s accident.
Sam’s Club further asserts that applying the rule simply because “Sam’s Club
did not make it impossible for customers to open sealed containers” would
“usher in a seismic shift in the law of premises liability since customers can
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always open products on store shelves that are packaged in paper, cardboard,
glass, or plastic.”
III.
Before turning to the substantive legal issue in this case, we provide
guidance to the bench and bar regarding the procedure followed here.
Although the parties to this appeal do not question the procedure followed by
the trial court -- sua sponte dismissal following an N.J.R.E. 104(a) hearing on
a motion in limine -- it was improper for the trial judge to convert an untimely
motion in limine into a motion for summary judgment.
The New Jersey Court Rules define a motion in limine “as an application
returnable at trial for a ruling regarding the conduct of the trial, including
admissibility of evidence, which motion, if granted, would not have a
dispositive impact on a litigant’s case.” R. 4:25-8(a)(1) (emphasis added);
accord Seoung Ouk Cho v. Trinitas Reg’l Med. Ctr., 443 N.J. Super. 461, 470
(App. Div. 2015) (“[I]t is anticipated that, as a general rule, a motion in limine
will not have a dispositive impact on a litigant’s entire case.”). Parties must
exchange information about motions in limine “intended to be made at the
commencement of trial” seven days before the initial trial date. Pressler &
Verniero, Current N.J. Court Rules, Appendix XXIII to R. 4:25-7(b) (2021).
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A motion in limine “is not a summary judgment motion that happens to
be filed on the eve of trial. When granting a motion will result in the dismissal
of a plaintiff’s case . . . , the motion is subject to Rule 4:46, the rule that
governs summary judgment motions.” Seoung Ouk Cho, 443 N.J. Super. at
471. Rule 4:46-1 states that “[a]ll motions for summary judgment shall be
returnable no later than 30 days before the scheduled trial date, unless the
court otherwise orders for good cause shown.”
The procedure followed by the trial court here violated our court rules.
The judge should have decided the motion in limine and postponed trial for a
minimum of thirty days to give both parties time to file briefs with supporting
affidavits and certifications on the question of summary judgment.
IV.
The sole issue raised by this appeal is whether the mode of operation
rule applies to the sale of grapes in closed clamshell containers. Our review of
that question of law is de novo, and we “accord no ‘special deference’ to the
‘trial court’s interpretation of the law and the legal consequences that flow
from established facts.’” Cherokee LCP Land, LLC v. City of Linden
Planning Bd., 234 N.J. 403, 414-15 (2018) (quoting Manalapan Realty, L.P. v.
Twp. Comm. of Manalapan, 140 N.J. 366, 378 (1995)).
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A.
Under New Jersey’s general premises liability law, a proprietor owes
“his invitees due care under all the circumstances.” Prioleau, 223 N.J. at 257
(quoting Bozza v. Vornado, Inc., 42 N.J. 355, 359 (1964)). When an invitee is
injured by a dangerous condition on the business owner’s premises, the owner
is liable for such injuries if the owner had actual or constructive knowledge of
the dangerous condition that caused the accident. Ibid. “A defendant has
constructive notice when the condition existed ‘for such a length of time as
reasonably to have resulted in knowledge and correction had the defendant
been reasonably diligent.’” Troupe v. Burlington Coat Factory Warehouse
Corp., 443 N.J. Super. 596, 602 (App. Div. 2016) (quoting Parmenter v. Jarvis
Drug Stores, Inc., 48 N.J. Super. 507, 510 (App. Div. 1957)). “Constructive
notice can be inferred” from eyewitness testimony or from “[t]he
characteristics of the dangerous condition,” which may indicate how long the
condition lasted. Ibid. However, “[t]he mere ‘[e]xistence of an alleged
dangerous condition is not constructive notice of it.’” Arroyo v. Durling
Realty, LLC, 433 N.J. Super. 238, 243 (App. Div. 2013) (second alteration in
original) (quoting Sims v. City of Newark, 244 N.J. Super. 32, 42 (Law Div.
1990)).
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Mode of operation is a judicially created rule that alters a plaintiff
invitee’s burden of proof in certain premises liability negligence actions.
Prioleau, 223 N.J. at 258. This Court, guided by equitable considerations, has
found it appropriate to relieve a plaintiff of the burden of proving actual or
constructive notice of a dangerous condition “in circumstances in which, as a
matter of probability, a dangerous condition is likely to occur as the result of
the nature of the business, the property’s condition, or a demonstrable pattern
of conduct or incidents.” Nisivoccia v. Glass Gardens, Inc., 175 N.J. 559, 563
(2003). Thus “[t]he rule gives rise to a rebuttable inference that the defendant
is negligent, and obviates the need for the plaintiff to prove actual or
constructive notice.” Prioleau, 223 N.J. at 258.
B.
The background and justification of the mode of operation rule informs
our resolution of the issue presented here.
In 1964, this Court considered a case in which the plaintiff slipped and
fell on a sticky, slimy substance while purchasing a soda at the defendants’
self-service cafeteria. Bozza, 42 N.J. at 358. There, the defendants permitted
customers to carry food and beverage items without lids, tops, or trays f rom
the cafeteria counter to nearby tables. Ibid. This Court held in Bozza that the
plaintiff did not need to prove actual or constructive notice of a dangerous
15

condition because “the nature of defendants’ business and the general
condition of defendants’ premises would permit a jury to infer negligence.”
Id. at 361. We added that the defendant could only negate the inference of
negligence “by submitting evidence of due care.” Id. at 360. Thus, beginning
nearly six decades ago, this Court established a burden-shifting framework for
business invitees to self-service establishments.
Two years later, this Court applied Bozza’s burden-shifting framework
to the sale of string beans in open bins, and adopted the term “mode of
operation.” Wollerman v. Grand Union Stores, Inc., 47 N.J. 426, 428-29
(1966). We explained that
[w]hen greens are sold from open bins on a self-service
basis, there is the likelihood that some will fall or be
dropped to the floor. If the operator chooses to sell in
this way, he must do what is reasonably necessary to
protect the customer from the risk of injury that mode
of operation is likely to generate; and this whether the
risk arises from the act of his employee or of someone
else he invites to the premises. The operator’s vigilance
must be commensurate with that risk.
[Id. at 429 (emphasis added).]
The Court reasoned that the hazardous condition “could have been
caused by (1) carelessness in the manner in which the beans were piled and
displayed; or (2) carelessness of an employee in handling the beans thereafter;
or (3) carelessness of a patron.” Ibid. Finding the defendant’s knowledge
16

relevant only to (3) -- the patron’s carelessness -- the Wollerman Court
explained that, “since the patron’s carelessness is to be anticipated in this selfservice operation,” the defendant could be “liable, even without notice of the
bean’s presence on the floor.” Ibid. Specifically, the Court held that the
plaintiff was entitled to an inference of negligence, and that the defendant was
permitted to rebut that inference with evidence of due care. Id. at 430.
More recently, and of particular relevance here, this Court applied the
mode of operation rule where a plaintiff slipped and fell on loose grapes near
the checkout lanes of a supermarket. Nisivoccia, 175 N.J. at 561. The trial
court and Appellate Division had held that the mode of operation rule did not
apply, reasoning that the accident did not occur in the “produce aisle, nor did it
occur close enough to the checkout cashier to have constituted part of the self service operation.” Id. at 562-63. This Court reversed. We found that “the
dangerous condition caused by stray grapes in the entry area of the checkout
lanes was a foreseeable risk posed by the store’s mode of operation.” Id. at
566.
After explaining that any location in the store where customers handle
“loose items during the process of selection and bagging from an open display
obviously is a self-service area,” we then turned our focus to the way the
grapes were packaged. Id. at 565. In Nisivoccia, the defendant packaged
17

grapes in “open-top, vented plastic bags that permitted spillage.” Id. at 561.
Because of the nature of the packaging, we concluded that grapes “could easily
have fallen out when accidentally tipped or upended in a shopping cart,”
making it foreseeable “that loose grapes would fall to the ground near the
checkout area, creating a dangerous condition for an unsuspecting customer
walking in that area.” Id. at 565. In applying the mode of operation rule to the
facts of Nisivoccia, we emphasized that a supermarket’s mode of operation
“includes the customer’s necessary handling of goods . . . , an employee’s
handling of goods, . . . and the characteristics of the goods themselves and the
way in which they are packaged.” Id. at 566.
Most recently, in 2015, we analyzed the mode of operation rule where
the plaintiff slipped and fell on a wet, greasy floor in a Kentucky Fried
Chicken restaurant. Prioleau, 223 N.J. at 251. The plaintiff argued that the
rule applied because she either slipped on oil and grease that employees
tracked in from the kitchen, or water from patrons tracking in rainwater. Id. at
264. The trial court gave the jury a mode of operation instruction resulting in
a damages award in favor of the plaintiff. Id. at 253. The Appellate Division
reversed, and we affirmed its judgment, holding that the rule did not apply.
We reasoned in Prioleau that the plaintiff was not “engaged in . . . any
self-service activity, such as filling a beverage cup” or “selecting items from a
18

condiment tray.” Id. at 251. The wet floor resulted from either kitchen grease
or customers tracking in rainwater -- both “unrelated to any self-service
component of defendant’s business.” Id. at 264-65. Accordingly, we deemed
the case an “ordinary premises liability negligence claim.” Id. at 265. We
remanded for a new trial, concluding that the court’s decision to give the mode
of operation jury instruction was reversible error because “the jury could have
come to a different result had it been correctly instructed.” Id. at 266-67
(quoting Viscik v. Fowler Equip. Co., 173 N.J. 1, 18 (2002)).
In rendering our decision, we reached several seminal conclusions
regarding our mode of operation jurisprudence. First, we reaffirmed that the
rule is limited to the self-service setting, where customers are independently
handling merchandise without the assistance of employees. Id. at 262. A selfservice setting includes customers coming into “direct contact with product
displays, shelving, packaging, and other aspects of [a] facility that may present
a risk.” Ibid. We stated that the rule was “a special application of
foreseeability principles in recognition of the extraordinary risks that arise
when a defendant chooses a customer self-service business model” and thus
“permits its customers to handle products and equipment, unsupervised by
employees.” Ibid.
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Next, we concluded that the mode of operation rule applies in all “areas
affected by the business’s self-service operations” -- not just the precise
location of the self-service setting, but rather wherever “there is a nexus
between self-service components of the defendant’s business and a risk of
injury in the area where the accident occurred.” Ibid. (emphasis added). We
also held that the mode of operation rule applies whether the injury resulted
from employee handling, customer negligence, or the “inherent qualities of the
merchandise itself.” Id. at 263. Finally, we clarified that the mode of
operation rule creates a presumption of negligence, excusing the plaintiff from
having to show notice and shifting the burden to the defendant to show it
exercised due care. Ibid.
C.
Applying the principles distilled from those cases to the present appeal,
we find that the mode of operation rule does not apply to the sale of grapes in
closed clamshell containers.
As a preliminary matter, Sam’s Club acknowledges that it sells many
products in a self-service manner, and that customers are permitted to pick up
and handle the grape containers without employee supervision. Furthermore,
because plaintiff fell in the “main aisle” of the store, “halfway past” the fruit
and vegetable aisle, there was geographical proximity to the self-service sale
20

of grape containers. Thus, the first and second elements of the mode of
operation rule -- the self-service nature of the business and geographical
proximity -- are not at issue. Sam’s Club asserts only that the third element is
not satisfied -- a reasonable factual nexus between the self-service activity and
the dangerous condition causing plaintiff’s injury. In analyzing this third
element, we must consider whether the packaging of grapes in closed
clamshell containers makes it reasonably foreseeable that grapes will drop on
the floor. Prioleau, 223 N.J. at 262.
In this case, Sam’s Club permitted only the self-service sale of prepackaged sealed grape containers, not grapes, on the display. Unlike the facts
of Bozza, where customers were permitted to carry food and beverage items
without lids, tops, or trays around a self-service cafeteria, 42 N.J. at 358, or
Nisivoccia, where customers handled grapes packaged in open-top, vented
plastic bags, “a dangerous condition for an unsuspecting customer walking in
that area,” 175 N.J. at 565, customers at Sam’s Club were not intended to
handle the grapes or package the grapes themselves. They were intended only
to handle the closed grape containers.
Further, in applying the third element to the present appeal, we find it
compelling that Sam’s Club elected not to sell grapes in open-top, vented
plastic bags -- a method we decided creates a reasonably foreseeable risk that
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grapes will fall to the ground. Ibid.; see also Wollerman, 47 N.J. 426
(applying the mode of operation rule to the sale of string beans in open bins).
Customers and Sam’s Club employees were not intended to handle the grapes,
and the grapes were packaged and sold in sealed clamshell containers secured
by tape -- a method that posed virtually no chance of spillage during ordinary,
permissible customer handling. Therefore, we find no nexus between
plaintiff’s fall on grapes and Sam’s Club’s self-service sale of grape
containers.
Our dissenting colleagues, relying on a 1957 Appellate Division opinion
applying the concept of res ipsa loquitor where the plaintiff was injured by a
soda can, Francois v. American Stores Co., 46 N.J. Super 394, suggest that we
expand the mode of operation rule. We will not do so. The mode of operation
rule “is a very limited exception to the traditional rules of business premises
liability.” Carroll v. New Jersey Transit, 366 N.J. Super. 380, 389 (App. Div.
2004).
Lastly, we find unpersuasive plaintiff’s argument that Sam’s Club knew
its customers occasionally opened the grape containers in store. Sam’s Club
sold grapes in secure packaging that posed no foreseeable risk that grapes
would end up on the floor. Additionally, Crumm testified that Sam’s Club did
not permit customers to open the containers in store, and that doing so was
22

tampering with the product. Accordingly, we hold that the mode of operation
rule does not apply to the sale of grapes in closed clamshell containers.
V.
For the reasons expressed, the judgment of the Appellate Division is
affirmed.

CHIEF JUSTICE RABNER and JUSTICES PATTERSON and PIERRELOUIS join in JUSTICE SOLOMON’s opinion. JUSTICE ALBIN filed a
dissent, in which JUDGE FUENTES (temporarily assigned) joins.
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Aleice Jeter,
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v.
Sam’s Club,
Defendant-Respondent,
and
Linden Route One Associates,
Defendant.
JUSTICE ALBIN, dissenting.

Tort law is based on certain simple principles, equally applicable to selfservice businesses that invite the public onto their premises. Business owners
owe a duty of reasonable care to provide a safe environment to the customers
who shop in their stores, Nisivoccia v. Glass Gardens, Inc., 175 N.J. 559, 563
(2003) (citing Hopkins v. Fox & Lazo Realtors, 132 N.J. 426, 433 (1993)),
and, when they fail to do so, must bear the financial costs for those injured due
to their negligence, see Hopkins, 132 N.J. at 446-47. For more than fifty
years, the mode-of-operation rule has advanced those basic tort principles by
shifting to owners of self-service stores the burden of showing that they took
reasonable safety measures when customers or employees created a dangerous

condition for unwary and vulnerable patrons. See, e.g., Prioleau v. Ky. Fried
Chicken, Inc., 223 N.J. 245, 248-49 (2015).
The majority opinion undermines this Court’s progressive premisesliability jurisprudence and the effectiveness of the mode-of-operation rule in
self-service stores -- and will lead to less safe conditions, more preventable
accidents, and an increased number of blameless victims who will go
uncompensated for their injuries.
In this case, Aleice Jeter, a fifty-six-year-old woman shopping in Sam’s
Club, slipped on loose grapes on the store’s floor, suffering serious bodily
injuries. The presence of those loose grapes on the floor was no mystery.
Sam’s Club, a self-service store, sold grapes in containers that it knew
customers opened for the purpose of tasting the goods. Sam’s Club admitted
that it “wasn’t uncommon” for customers to do so. Knowing that customers
were opening its grape containers, it was reasonably foreseeable to Sam’s Club
that some number of loose grapes would fall to the floor.
Under the mode-of-operation rule, because Sam’s Club knew that its
customers were handling its grape containers in a way that created foreseeable
dangers to other patrons, the burden of production should have shifted to
Sam’s Club to show that it took reasonable measures to mitigate foreseeable
dangers and avert preventable accidents. Such reasonable measures might
2

simply be routinely checking the produce aisles for loose grapes or posting
warning signs. Or Sam’s Club could argue that the secure nature of the
packaging, without more, was a reasonable safety measure.
Whether a self-service store acted reasonably in light of the known or
foreseeable dangers will typically be a matter for a jury’s determination. The
majority has abandoned that common-sense application of the mode-ofoperation rule and imposed on Jeter the burden of showing that Sam’s Club
had actual or constructive knowledge of whether or where the grapes fell and
how long they remained on the floor. That impossible burden, understandably,
Jeter could not meet and led to the dismissal of her case.
This regressive development in our mode-of-operation case law has been
rejected by other jurisdictions and will come at a high cost -- it will encourage
laxer safety standards, and victims of preventable accidents will go
uncompensated.
I therefore respectfully dissent.
I.
A.
Store owners owe “a duty of reasonable or due care to provide a safe
environment for” their customers. Nisivoccia, 175 N.J. at 563 (citing Hopkins,
132 N.J. at 443). That duty requires store owners not only “to discover and
3

eliminate dangerous conditions” on their premises, but also “to avoid creating
conditions that would render the premises unsafe.” Ibid. (citing O’Shea v. K.
Mart Corp., 304 N.J. Super. 489, 492-93 (App. Div. 1997)). Those general
principles of premises liability apply with even greater force to self-service
establishments where the customers’ handling of products, “unsupervised by
employees, increases the risk that a dangerous condition will go undetected
and that patrons will be injured.” Model Jury Charges (Civil), 5.20F, “Duty
Owed -- Condition of Premises” (rev. Sept. 2021); Prioleau, 223 N.J. at 262.
Our jurisprudence recognizes that, in the self-service setting, customers
may carelessly handle products, such as grapes, Nisivoccia, 175 N.J. at 565,
green beans, Wollerman v. Grand Union Stores, Inc., 47 N.J. 426, 429 (1966),
a cheesecake sample, Walker v. Costco Wholesale Warehouse, 445 N.J. Super.
111, 126 (App. Div. 2016), or a soft drink, Bozza v. Vornado, Inc., 42 N.J.
355, 361 (1964). When customers handle products in such a manner, it is
reasonably foreseeable that there will be spillage on the floor, creating hazards
to other unsuspecting patrons. See Nisivoccia, 175 N.J. at 565. Store owners
have superior knowledge of the dangers that may arise in their self-service
settings and the ability to minimize those dangers to their customers. See
Wollerman, 47 N.J. at 429 (citing Kahalili v. Rosecliff Realty, Inc., 26 N.J.
595, 606 (1958)).
4

To encourage store owners to maintain a safe environment within a selfservice setting and to ensure just compensation to customers injured when
foreseeable but preventable accidents occur, this Court developed the mode-ofoperation rule. That rule creates a burden-shifting paradigm. If a plaintiff
who is injured as the result of a store’s self-service operations can satisfy the
three prongs of the mode-of-operation rule, “then the plaintiff is relieved of the
burden of proving that the defendant had actual or constructive knowledge of
the particular dangerous condition,” and the burden of production is shifted to
the defendant to show “that it did all that a reasonably prudent business would
do in the light of the risk of injury that the self-service operation presented.”
Model Jury Charges (Civil), 5.20F; see also Prioleau, 223 N.J. at 263;
Nisivoccia, 175 N.J. at 563-64; Wollerman, 47 N.J. at 429-30; Bozza, 42 N.J.
at 360.
To secure the burden-shift of the mode-of-operation rule, the plaintiff
must show that (1) the accident occurred in a self-service store; (2) the
“accident occurred in an area affected by the business’s self-service
operations”; and (3) a reasonable factual connection existed “between the
defendant’s self-service activity and the dangerous condition allegedly
producing the plaintiff’s injury.” See Model Jury Charges (Civil), 5.20F; see
also Prioleau, 223 N.J. at 262-63; Nisivoccia, 175 N.J. at 564-65; Wollerman,
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47 N.J. at 429; Bozza, 42 N.J. at 360. The burden-shift typically will allow the
plaintiff to withstand summary judgment and leave the jury as the ultimate
arbiter of the facts. See, e.g., O’Shea, 304 N.J. Super. at 494-95.
In this case, the majority accepts that Jeter has established that Sam’s
Club is a self-service store and that Jeter’s accident happened in an area
related to the store’s self-service operations -- prongs one and two. Ante at
___ (slip op. at 20-21). The case turns on prong three. The majority claims
that Jeter has not proven a reasonable factual connection between Sam’s
Club’s self-service operations (the selling of grapes in clam-shell containers)
and the dangerous condition that caused Jeter’s injury (the grapes on the floor
that resulted from customers opening the containers). Ante at ___ (slip op. at
21-22).
The majority takes the crabbed view that because Sam’s Club opted to
sell the grapes in sealed containers, the mode-of-operation rule does not apply.
The majority holds to that view, regardless of the fact that Sam’s Club knew
that customers often opened those containers, and ignores that the foreseeable
result was that grapes would fall to the floor causing hazards and injuries like
those suffered by Jeter. See ante at ___ (slip op. at 21-22). That view,
however, cannot be reconciled with the application of the mode-of-operation
rule in a wide array of cases over sixty years. See, e.g., Nisivoccia, 175 N.J. at
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565-66 (grapes falling from “open and air-vented bags”); Wollerman, 47 N.J.
at 428-29 (green beans spilling “from open bins”); Bozza, 42 N.J. at 358, 361
(soft drinks spilling from lidless cup in cafeteria); Walker, 445 N.J. Super. at
126 (free cheesecake sample falling on wholesale store floor); Francois v. Am.
Stores Co., 46 N.J. Super. 394, 396-97, 399 (App. Div. 1957) (canned goods
toppling from shelf).
That an item is sealed does not render the mode-of-operation rule
inapplicable. In a self-service store, a customer’s pulling out an article from a
pile of cans and carelessly reinserting it will trigger the burden-shift when the
cans come tumbling down on another customer. Francois, 46 N.J. Super. at
398.1 That is so because the store owner running a self-service operation is
“under a duty to take reasonable measures to guard against injuries to
customers due to such fallings of stacked merchandise as may result from
these actions of other customers.” Ibid.

1

Francois, which is cited approvingly by Wollerman (a mode-of-operation
case), relied on the burden-shifting doctrine of res ipsa loquitor, which served
as the jurisprudential model for the mode-of-operation doctrine that we know
today. See Wollerman, 47 N.J. at 429 (stating that because “the fair
probability is that [the] defendant [store] did less than its duty demanded,”
“[i]t is just, therefore, to place ‘the onus of producing evidence upon the party
who is possessed of superior knowledge or opportunity for explanation of the
causative circumstances’” (quoting Kahalili, 26 N.J. at 606 (res ipsa case), and
citing Bornstein v. Metro. Bottling Co., 26 N.J. 263, 269 (1958) (res ipsa
case)).
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Like this case, Nisivoccia involved a customer who was injured when
she slipped on a loose grape on a supermarket floor. 175 N.J. at 561. In
Nisivoccia, Shop-Rite sold grapes in open-vented bags that customers picked
up in the produce department. Id. at 561-62. The store manager admitted that
loose grapes might fall on the store floor when handled by customers or
employees. Id. at 562. The plaintiff fell after she slipped on a loose grape at
the supermarket checkout aisle. Id. at 561. The mode-of-operation rule
applied, we explained, because it was foreseeable that customers, whether in
the produce aisle or at the checkout counter, would drop some of those grapes
and expose fellow customers to the risk of injuring themselves. Id. at 565.
For purposes of the mode-of-operation rule, it should make no difference
whether a self-service store sells grapes in open-vented bags or in sealed
containers, when management knows those containers are readily opened by
customers, leading to spillage. Customers face the same hazards and the same
injuries from slipping on grapes whether from open-vented bags carelessly
handled or sealed containers carelessly opened by customers. Stores, like
Sam’s Club, have the ability to minimize the risks to which their customers are
exposed by taking common-sense precautions.
Other states have applied the mode-of-operation rule to instances in
which customers were harmed by slipping on substances that came from sealed
8

packages. In Sheehan v. Roche Bros. Supermarkets, Inc., the plaintiffcustomer slipped on a grape near the service desk in the defendant’s selfservice store and suffered serious injuries, which resulted in several weeks of
hospitalization and additional weeks in a rehabilitation facility. 863 N.E.2d
1276, 1279 (Mass. 2007). The defendant sold grapes “in individually sealed
bags, easily opened by the hand, and placed in a wicker basket.” Id. at 1280
(emphasis added).
The Massachusetts Supreme Judicial Court held that “if a plaintiff
proves that an unsafe condition on an owner’s premises exists that was
reasonably foreseeable, resulting from an owner’s self-service business or
mode of operation, and the plaintiff slips as a result of the unsafe condition,
the plaintiff will satisfy the notice requirement.” Id. at 1286. The
Massachusetts high court found “persuasive” our Court’s reasoning in
Wollerman that when a plaintiff-customer is injured on the premises of a selfservice store, “it is ‘unjust to saddle the plaintiff with the burden of isolating
the precise failure’ that caused an injury, particularly where a plaintiff’s injury
results from a foreseeable risk of harm stemming from an owner’s mode of
operation.” Id. at 1284 (quoting Wollerman, 47 N.J. at 430). Guided by its
mode-of-operation approach, the Massachusetts Supreme Judicial Court
concluded that “the [supermarket] had notice of the inherent risks associated
9

with its chosen mode of operation” and denied summary judgment in its favor.
Id. at 1287.
In Chiara v. Fry’s Food Stores of Arizona, Inc., the plaintiff-customer
“slipped on some creme rinse” that apparently spilled when a sealed bottle was
opened in the defendant’s self-service store. 733 P.2d 283, 284 (Ariz. 1987).
The Arizona Supreme Court applied the mode-of-operation rule and held that
it was a question for the jury to determine whether the defendant “could have
anticipated that sealed bottles regularly were opened and spilled” in the store.
Id. at 286. The Arizona high court noted that “[a] person injured in a
supermarket fall will rarely be able to trace the origins of the accident” and
cited favorably our decision in Wollerman for the proposition that it is “unjust
to saddle the plaintiff with the burden of isolating the precise failure [which
produced an injury].” Id. at 285 (alteration in original) (quoting Wollerman,
47 N.J. at 430). The Arizona Supreme Court reversed the trial court’s entry of
summary judgment in favor of the store and remanded the matter for a jury
trial. Id. at 287.
Employing legal principles enunciated by our Court, the Supreme
Judicial Court of Massachusetts and the Arizona Supreme Court have
concluded that the mode-of-operation rule applies even when merchandise is
sealed. That conclusion is faithful to our jurisprudence.
10

II.
In Aleice Jeter’s case, the mode-of-operation rule should apply. The
burden of production should shift to Sam’s Club. The store knew that it
“wasn’t uncommon” for customers to open the sealed grape containers. Sam’s
Club is in the best position to explain why and how grapes in a sealed
container, opened by customers, wound up on the store’s floor, and what steps
it took to minimize the risks to unsuspecting customers.
The mode-of-operation rule vindicates tort law’s broader goals. One
purpose of tort law is to compensate victims who are injured by the negligence
of others. See Hopkins, 132 N.J. at 447. Another purpose “is to deter tortious
behavior.” Id. at 448. Imposing liability on a tortfeasor store for allowing a
dangerous condition on its premises has the potential of “fostering reasonable
conduct and creating incentives to minimize risks of harm.” See ibid. (citing
People Express Airlines v. Consol. Rail Corp., 100 N.J. 246, 266 (1985)).
Applying the mode-of-operation rule will induce store owners to periodically
patrol the aisles for the detritus of products that customers are known to open
and provide a safer environment for patrons. See Nisivoccia, 175 N.J. at 563.
When store owners do not exercise due care, there are personal and
social costs: more accidents causing injuries and suffering to victims, medical
costs, lost work time, lawsuits, and increased insurance premiums. In this
11

case, Jeter slipped on a grape -- an arguably preventable accident if Sam’s
Club exercised due care and periodically checked or swept its floors. As a
result, Jeter suffered herniated cervical and lumbar disks that will cause her to
experience “neck and lower back pain . . . for years to come.”
The majority opinion lowers the protection for customers of self-service
stores. It does not incentivize stores like Sam’s Club to take simple steps to
prevent the foreseeable consequence of a patron, like Jeter, slipping and
injuring herself on fallen grapes. A common-sense review of our
jurisprudence commands the application of the mode-of-operation rule in this
case. No expansion of the rule is necessary.
Jeter established the factual connection between Sam’s Club’s selfservice activity and the dangerous condition that led to her injury. The
majority has improvidently affirmed summary judgment in favor of Sam’s
Club. Jeter was entitled to have a jury decide what a “reasonably prudent
business” should have done in light of the risk of injury to customers.
Accordingly, I respectfully dissent.
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PER CURIAM.
The order appealed from is affirmed for the reasons stated by Judge Conford for the
majority of the Appellate Division. The opinion is reported in 54 N.J. Super. 170 (App. Div.
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For purposes of emphasis, we consider it advisable to add our unqualified approval to the
observation in the opinion that the defendant is entitled to a bill of particulars. Moreover, it
seems probable that if the charge had been made more specific by that means, no appeal
would have been allowed from the interlocutory order denying the motion to dismiss the
indictment.
*18 Even though an indictment sets forth in general terms sufficient facts to meet the
requirement for a statement of the essential elements of the offense and so cannot be
dismissed on motion, a defendant is entitled as of right to a more particular specification if
on a fair appraisal he may be unprepared for or surprised by the inculpatory proof at the
trial. Cf. State v. Jenkins, 136 N.J.L. 112 (Sup. Ct. 1947), error dismissed 137 N.J.L. 209 (E.
& A. 1948); State v. Bove, 98 N.J.L. 350 (Sup. Ct. 1922), affirmed 98 N.J.L. 576 (E. & A.
1923). He is entitled to be furnished with information as to the specific nature of the
offense charged with such clarity that he can prepare for trial without fear of surprise. The
liberty and reputation of a defendant are in jeopardy and he should be given every
reasonable opportunity and facility within the rules for the preparation of his defense. This
does not mean that the State must disclose in detail the proof it expects to offer at the trial
to establish guilt. But it does signify that the particular transactions which the prosecution
asserts constituted misconduct in office should be revealed to him. And the need for such
information obviously is more pressing in situations where much of the factual data is in
books and records in the possession of the State. Singer v. United States, 58 F.2d 74 (3 Cir.
1932).
WEINTRAUB, C.J. (concurring).
A criminal charge must sufficiently identify the criminal event to enable the accused to
defend and to defeat a subsequent prosecution for the same offense. These essentials are
not the distinctive incidents of the right to indictment. They are required as well of
accusations, informations or any other mode of charging an offense, and this because of the
demands of due process of law and the constitutional guaranty against multiple exposure
for the same offense. The requirement peculiar to the constitutional right to indictment is
that a grand jury must find probable cause before a man is brought to trial for a crime, and
accordingly that the indictment shall *19 be sufficiently specific to preclude the substitution
and trial of an offense the grand jury did not in fact find. State v. Sullivan, 33 N.J. Super.
138, 142 (App. Div. 1954); State v. DeVita, 6 N.J. Super. 344, 347 (App. Div. 1950); Linden
Park Blood Horse Association v. State, 55 N.J.L. 557, 558 (E. & A. 1893); 1 Chitty, Criminal
Law (3d Am. ed. 1836), at p. [*]169. If an indictment is so phrased that the criminal event
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cannot be identified, it will not be aided by a bill of particulars, and this for the reason that
only a grand jury may initiate a prosecution for the crime.
The difficult question is whether the indictment here is sufficiently definitive to assure
against the trial of a crime the grand jury did not find. To determine if this is so, the
common law crimes subsumed popularly under the generic head of misconduct in office
must be understood in the aspect pertinent to that inquiry. There is no such offense as
official misconduct in general any more than there is a crime of larceny in general. Both are
crimes only with relation to specific situations. An indictment for larceny must identify the
specific event. So also must an indictment for misconduct in office. As Chief Justice Case
expressed it in State v. Jenkins, 136 N.J.L. 112, 113 (Sup. Ct. 1947), writ of error dismissed
137 N.J.L. 209 (E. & A. 1948):
"Misconduct of that nature necessarily consists of a particular incident or of a series of
particular incidents. It is not just an attitude. It is action; or it is non-action with respect to
specific incidents. There is not a failure to raid a pool room unless a particular pool room
exists, not a failure to lay complaints unless there are particular persons against whom
complaints should be laid, and not a failure to seize gambling equipment unless there are
particular items of equipment in existence intended for or used for the unlawful purpose.
There can be no conviction on such a charge unless the particular incident or a multiplicity
of such incidents is proved. A defendant is unable to plead or to prepare a defense against
such proofs unless he knows in advance the particular offense or offenses counted upon;
not merely the general definition of the crime, either in the words of the statute or
according to the common law, but such details of the act or omission as will enable him to
know precisely what accusation is laid against him and to prepare his case with foreknowledge of what he will be called upon to meet." (Emphasis added.)
*20 Thus an indictment for misconduct must not only indicate the duty of office offended
but must identify the acts or omissions which the grand jury found to breach that duty.
There may be a continuous breach of duty constituting but a single offense, as for example
if a policeman over a period of time fails to suppress a known gambling operation. If a
police officer continuously fails to suppress five different gambling operations at five
different places, there are five offenses. If the five are lumped together in a single count
with whatever the required specificity, the issue would only be one of misjoinder, and that
issue would present none of the constitutional problems with which we are presently
concerned. But as I understand the constitutional guaranty of indictment, there would be a
denial of that right if the indictment merely alleged a continuous breach of duty to suppress
gambling without specifying the places or activities as to which the failure occurred. See
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Linden Park Blood Horse Association v. State, supra. I suppose there could be a charge that
the officer adopted a policy of disregarding his duty to enforce the gambling laws, and if
such were the charge, the specific failures would be in the nature of overt acts or omissions
rather than multiple charges of crime. But upon an indictment cast upon that thesis, the
jury issue would be whether the defendant adopted that policy and not whether, without
such policy, he failed criminally to discharge his duty in a specific situation.
With these views in mind, I turn to the indictment in this case. If it merely charged
violation of duty with respect to competitive bidding without identifying the transactions, it
unquestionably would fail unless it could be read to charge the adoption of a general policy
to evade the bidding statute, in which event that would be the issue for trial rather than a
breach of duty in some single transaction. (For present purposes I pass the question
whether an indictment on that broad thesis would nonetheless have to contain allegations
of specific overt acts or omissions.) I do not understand the State so to construe the
indictment, *21 and neither did the Appellate Division. Rather the indictment is read to be
limited to transactions with the four contractors mentioned therein. So construed, there is
no constitutional difficulty if the indictment is read to charge that all of the transactions
with the named contractors were criminal, either with or without an overall agreement
between defendant and the contractors to evade the bidding statute as each municipal need
should arise. Upon that construction, the constitutional right to indictment would be
satisfied even though the question of misjoinder (in a single count), a non-constitutional
problem, might arise. Since the attack was addressed to the face of the indictment and it
may be construed as just suggested, the indictment is not constitutionally vulnerable and
for that reason I concur in the result.
Upon the oral argument, the State informed us there were a number of transactions with
the named contractors and seemed to advance the theme that the grand jury meant to
charge illegality only as to such of the transactions as in fact were attended with illegality
and that the prosecution will later indicate which were which. I cannot subscribe to the
thesis that a grand jury may return a grab-bag allegation that among the many transactions
answering the general description in the indictment some of them, wholly unidentified,
were infected with crime. If a merchant who had made 100 purchases from a wholesaler
over a span of years were indicted for false pretenses in one of the transactions, the
indictment would fall if it did not within the limits of practicality identify the particular
transaction the grand jury had in mind. In my opinion, indictments so phrased do not
satisfy the constitutional right to indictment. The circumstances advanced at the argument
beyond the record suggest the State should re-evaluate the situation and consider the
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advisability of superseding indictments consonant with the constitutional right to
indictment upon the ultimate facts as the State knows them.
*22 I understand the Appellate Division to hold that bad faith must be proved in addition
to an intentional doing of the acts which constitute a violation of the bidding statute. I
agree that such is the mens rea required and that the indictment fairly charges it.
As to the demand for a bill of particulars, I of course agree that particulars are plainly
required under any view of the indictment.
SCHETTINO, J. (dissenting).
The vice of the indictment under consideration (the substantive part of which is set out in
54 N.J. Super. at pages 175-176) is not only that it does not state sufficient particulars
concerning the crime charged (the remedy for which would be a bill of particulars, State v.
Bove, 98 N.J.L. 350, 355 (Sup. Ct. 1922), affirmed 98 N.J.L. 576 (E. & A. 1923)) but also
that it does not utter with sufficient clarity just what particular crime is charged. That this
indictment may only be interpreted after very great difficulty is indicated by a reading of
the majority opinion in the Appellate Division (54 N.J. Super. 170, 185) and of the
concurring opinion of the Chief Justice. Certainly defendant had at least as much difficulty
in trying to interpret it.
An indictment deficient for want of a statement of the essential facts may not be saved by a
bill of particulars, State v. Gibbs, 134 N.J.L. 366 (Sup. Ct. 1946) and State v. Daly, 3 N.J.
Super. 247 (App. Div. 1949). This is so because an indictment must allege facts sufficient to
sustain a conviction, State v. Winne, 12 N.J. 152, 178 (1953), and also because otherwise an
accused might be brought to trial upon a charge not found by the grand jury or upon a
charge different from the one which the grand jury intended. Linden Park Blood Horse
Association v. State, 55 N.J.L. 557, 558 (E. & A. 1893); State v. Schmid, 57 N.J.L. 625, 626
(Sup. Ct. 1895); State v. Sullivan, 33 N.J. Super. 138, 141-142 (App. Div. 1954).
*23 An indictment should be drawn, if possible, so that a defendant would have no
difficulty in understanding the charge. As a defendant's liberty is at stake, no less should be
permitted. I would not condone an indictment such as the present one which is "obviously
the work product of one ignorant in law or one too careless to perform his duties" with the
required particularity. State v. McDonald, 50 N.J. Super. 1, 8 (App. Div. 1958), affirmed 30
N.J. 126 (1959). It does not inform, let alone clearly inform, defendant (State v. Laird, 25
N.J. 298, 303 (1957)) "in certain, definite and understandable terms" (State v. Borrell, 18
N.J. 16, 21 (1955)) of the charge he is called upon to meet.
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I am mindful that an indictment should be quashed only when clearly and palpably
defective. State v. Weleck, 10 N.J. 355, 364 (1952). However, the test is less restrictive in a
case, such as the instant one, where the statute of limitations is no bar to an intelligible
indictment. See State v. Winne, supra, (12 N.J. at page 182). Rather than follow the
suggestion proposed by the Chief Justice that "the State should re-evaluate the situation
and consider the advisability of superseding indictments consonant with the constitutional
right to indictment upon the ultimate facts as the State knows them," I would require such
steps be taken by the State.
I would therefore hold that the motion to quash the indictment should have been granted.
WEINTRAUB, C.J., concurring in result.
For affirmance Chief Justice WEINTRAUB, and Justices BURLING, JACOBS, FRANCIS,
PROCTOR and HALL 6.
For reversal Justice SCHETTINO 1.
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SYLLABUS
This syllabus is not part of the Court’s opinion. It has been prepared by the Office of the
Clerk for the convenience of the reader. It has been neither reviewed nor approved by the
Court. In the interest of brevity, portions of an opinion may not have been summarized.
State v. Samuel Ryan (A-65-20) (085165)
Argued November 29, 2021 -- Decided February 7, 2022
SOLOMON, J., writing for the Court.
In this appeal, the Court considers whether crimes committed by a defendant while
under the age of eighteen may count as predicate offenses under the “Three Strikes Law,”
which mandates a sentence of life imprisonment without parole for a third-time offender.
At the age of sixteen, defendant committed two armed robberies within two days;
he was convicted of two counts of first-degree robbery in 1990. In February 1996, less
than three years after his release from prison, defendant committed two more armed
robberies. Defendant was indicted separately for, and convicted of, each of the two 1996
robberies. Upon defendant’s conviction for the second 1996 robbery, the State moved to
sentence him to an extended term pursuant to the Three Strikes Law, predicated upon
(1) his 1990 conviction, (2) his conviction for the first 1996 robbery, and (3) his
conviction for the second 1996 robbery. The court sentenced defendant accordingly.
Defendant unsuccessfully appealed his convictions and sentence and thereafter
filed eleven post-conviction release (PCR) petitions between 1999 and 2012. In 2018,
defendant filed his twelfth PCR petition -- a motion to correct an illegal sentence
-- relying on the United States Supreme Court’s holding in Miller v. Alabama, 567 U.S.
460 (2012), that mandatory life-without-parole sentences for juvenile offenders are
unconstitutional, and the Court’s holding in State v. Zuber, 227 N.J. 422 (2017), that
juveniles cannot be sentenced to the functional equivalent of life without parole.
Defendant contended that his sentence was unconstitutional because his first strike
occurred when he was a juvenile and the sentencing court did not consider the Miller
factors before imposing a mandatory life sentence under the Three Strikes Law.
The trial court denied defendant’s motion, and the Appellate Division affirmed.
The Court granted certification. 246 N.J. 316 (2021).
HELD: The Three Strikes Law and the mandatory life-without-parole sentence imposed
upon defendant under that statute do not violate the constitutional prohibition on cruel
and unusual punishment. Further, Miller and Zuber have no application to adult
defendants sentenced under the Three Strikes Law.
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1. When challenging the constitutionality of a sentencing statute, a defendant must
overcome the strong presumption of constitutionality that attaches to any legislative
enactment. Where reasonable minds may differ regarding the constitutionality of a
statute, courts defer to the will of the Legislature. (pp. 11-12)
2. Determining whether punishment is cruel and unusual under the Eighth Amendment
of the United States Constitution and Article I, Paragraph 12 of the New Jersey
Constitution requires the following three-part inquiry: First, does the punishment for the
crime conform with contemporary standards of decency? Second, is the punishment
grossly disproportionate to the offense? Third, does the punishment go beyond what is
necessary to accomplish any legitimate penological objective? (pp. 12-13)
3. Aimed at protecting the public from offenders who repeatedly commit serious
offenses, the Three Strikes Law imposes a mandatory sentence of life without parole
upon any person convicted on three separate occasions of certain violent crimes,
including murder, manslaughter, aggravated assault, kidnapping, sexual assault, and
robbery. N.J.S.A. 2C:43-7.1(a). The Court upheld the constitutionality of the Three
Strikes Law in State v. Oliver, when -- in addition to rejecting challenges advanced under
other constitutional provisions -- it made clear that the Three Strikes Law does not
constitute cruel and unusual punishment. 162 N.J. 580, 585-89 (2000). (pp. 13-15)
4. In Miller, the United States Supreme Court held that mandatory life-without-parole
sentences constitute cruel and unusual punishment when imposed on juvenile offenders
but did not foreclose juveniles from being sentenced to life without parole. 567 U.S. at
465, 480. Instead, the Court instructed sentencing courts to take into consideration the
“hallmark features” of youth, the nature of the juvenile’s environment, the effect of
youthful “incompetencies” on the prosecution’s outcome, and the “possibility of
rehabilitation.” See id. at 477-78. In Zuber, the Court extended application of the Miller
factors to situations where a juvenile is facing a term of imprisonment that is the practical
equivalent to life without parole. 227 N.J. at 429-30. (pp. 16-17)
5. Applying the three-part test here, the Court notes first that the Three Strikes Law
continues to conform to contemporary standards of decency: federal courts have
overwhelmingly held that the Eighth Amendment does not prohibit counting juvenile
offenses as strikes, and most states with three-strikes legislation count juvenile-age
convictions as strikes where the defendant was waived up to adult court. Second, an
enhanced life-without-parole sentence is not grossly disproportionate where the offense is
a dangerous and violent first-degree crime. Most importantly, the punishment serves the
legitimate penological objective of incapacitating serious third-time offenders. The
Three Strikes Law “was a response to a genuine legislative concern that repeat offenders
pose a unique danger to society.” Oliver, 162 N.J. at 589. (pp. 17-20)
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6. The fact that the Legislature limited the definition of recidivists under the persistent
offender statute, N.J.S.A. 2C:44-3(a), to defendants over the age of twenty-one who
committed their three qualifying crimes after turning eighteen reinforces, rather than
undermines, the Court’s conclusion. N.J.S.A. 2C:44-3(a) illustrates plainly that the
Legislature knows how to establish minimum ages for predicate offenses. It chose to do
so in the persistent offender statute but did not include similar limits when it enacted the
Three Strikes Law. It is the Legislature’s prerogative to impose a requirement in one
context but not another; courts must treat that distinction as meaningful. (pp. 21-23)
7. Nor do the holdings in Miller and Zuber change the outcome of the Court’s
constitutional analysis. Those cases are uniquely concerned with the sentencing of
juvenile offenders to lifetime imprisonment or its functional equivalent without the
possibility of parole. There is nothing in Miller or Zuber that precludes application of a
recidivist statute such as the Three Strikes Law to an adult defendant. Indeed, as made
clear in Oliver, the enhanced sentence under the Three Strikes Law is not imposed “‘as
either a new jeopardy or additional penalty for earlier crimes,’ but instead as a ‘stiffened
penalty for the latest crime.’” 162 N.J. at 586. (pp. 23-24)
AFFIRMED.
JUSTICE ALBIN, dissenting, expresses the view that the use of Ryan’s juvenile
conviction as a predicate offense for the purpose of imposing a mandatory life sentence
under the Three Strikes Law violates the cruel and unusual punishment provisions of the
Federal and State Constitutions. Justice Albin states that the majority’s decision in this
case cannot be squared with the consolidated opinion in State v. Comer and State v.
Zarate, in which the Court stressed that because “children are different from adults,” the
lengthy mandatory sentences imposed against Comer and Zarate for their juvenile murder
convictions were cruel and unusual under the State Constitution. State v. Comer, ___
N.J. ___, ___ (2022) (slip op. at 4-6, 51). Justice Albin notes that, whereas Comer and
Zarate are now eligible for release after serving twenty years, Ryan -- sentenced to a life
term at age twenty-three -- must serve forty-seven years before he will be eligible for
release, based on his juvenile conviction. In Justice Albin’s view, giving Ryan’s juvenile
conviction the same constitutional weight as his adult convictions is at odds with the
evolving standards of decency addressed in federal and state constitutional caselaw.
CHIEF JUSTICE RABNER and JUSTICES PATTERSON and FERNANDEZVINA join in JUSTICE SOLOMON’s opinion. JUSTICE ALBIN filed a dissent, in
which JUSTICE PIERRE-LOUIS joins.
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JUSTICE SOLOMON delivered the opinion of the Court.
In the winter of 1996, at the age of twenty-three, defendant Samuel Ryan
robbed a Bridgeton, New Jersey gas station at gunpoint, stealing $100 and
shooting a store clerk in the process. The offense resulted in defendant’s third
first-degree robbery conviction, and he was sentenced to life in prison without
parole pursuant to the Persistent Offender Accountability Act, N.J.S.A. 2C:437.1(a), known as the “Three Strikes Law.”
A “legislative reaction to . . . shocking murders by paroled offenders,”
the Three Strikes Law mandates a sentence of life imprisonment without
parole for a third-time offender who had been convicted of certain serious and
violent offenses on two prior occasions. State v. Oliver, 162 N.J. 580, 583
(2000). Defendant’s three strikes included two first-degree armed robberies
committed as a sixteen-year-old juvenile; he was waived to Superior Court 1
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Defendant was waived to Superior Court pursuant to N.J.S.A. 2A:4A-26
(2014), which was repealed effective March 1, 2016, by L. 2015, c. 89, § 6.
The replacement waiver statute, which remains current, raised the age of
eligibility for waiver to fifteen years old, among other changes. See N.J.S.A.
2A:4A-26.1.
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and prosecuted jointly for both crimes -- the first strike. After his release from
prison, at the age of twenty-three, defendant committed two first-degree armed
robberies -- the second and third strikes. 2
In this appeal, defendant contends that the Three Strikes Law violates
the prohibition against cruel and unusual punishment contained in the Eighth
Amendment of the United States Constitution and Article I, Paragraph 12 of
the New Jersey Constitution. He alleges that, by allowing courts to count
crimes committed while under the age of eighteen as predicate offenses in
sentencing defendants to mandatory life without parole, the Three Strikes Law
ignores the constitutional constraints embodied in Miller v. Alabama, 567 U.S.
460 (2012), and State v. Zuber, 227 N.J. 422 (2017), which prohibit imposition
of mandatory life-without-parole sentences or their functional equivalent on
juvenile offenders.
Because defendant committed his third offense and received an enhanced
sentence of life without parole as an adult, we hold that this appeal does not
implicate Miller or Zuber. Accordingly, we affirm defendant’s sentence and
reaffirm the constitutionality of the Three Strikes Law.

Because defendant’s earlier armed robbery convictions count as a single
strike, we refer to these offenses committed as an adult as defendant’s second
and third offenses or strikes for purposes of the Three Strikes Law.
3
2

I.
A.
We derive the following facts from the record of the court that sentenced
defendant for his third strike.
At the age of sixteen, defendant committed two armed robberies within
two days in November 1989. First, defendant and an accomplice robbed a gas
station with a nine-millimeter semi-automatic pistol. Two days later,
defendant and his accomplice committed another robbery at an apartment
complex in Bridgeton, New Jersey with a .22-caliber rifle. Defendant was
waived to Superior Court and prosecuted as an adult for both crimes
concurrently; defendant pled guilty to two counts of first-degree robbery,
N.J.S.A. 2C:15-1(a). The court found that defendant committed a first-degree
Graves Act3 offense and sentenced him to ten years’ imprisonment with three
and a third years of parole ineligibility.
Defendant was released on parole in May 1993. In February 1996, at the
age of twenty-three, less than three years after his release from prison,
defendant committed two more armed robberies. First, he and a co-defendant
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The Graves Act imposes mandatory prison sentences on defendants who
commit crimes, such as robbery, while carrying a firearm, and requires
extended mandatory terms for defendants who have committed more than one
such offense. N.J.S.A. 2C:43-6(c).
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stole cigarettes, food stamps, and $243 from a Wawa in Vineland, assaulting
two employees in the process. Three weeks later, defendant, acting alone,
committed another armed robbery at a Bridgeton gas station, where he stole
$100 and shot a store clerk in the neck, fracturing his jaw. Defendant was
indicted separately for each robbery.
Following trial on the Wawa robbery, a jury convicted defendant of firstdegree robbery, N.J.S.A. 2C:15-1(a), among other charges. The trial court
sentenced defendant to a sixty-year extended term under the Graves Act with
twenty years of parole ineligibility.
Five months later, a jury convicted defendant of the gas station robbery.
The State moved to sentence defendant to an extended term pursuant to the
Three Strikes Law, predicated upon his 1990 conviction of two counts of firstdegree robbery, his 1997 conviction of first-degree robbery, and the current
conviction. Finding that defendant had committed three first-degree armed
robberies and first-degree attempted murder, the sentencing judge granted the
State’s application for an extended term sentence and imposed concurrent
mandatory life sentences without parole for the armed robbery and attempted
murder convictions.
Defendant appealed his convictions and sentence. Defendant’s
arguments included that the mandatory sentence of life without parole imposed
5

under the Three Strikes Law constituted cruel and unusual punishment. The
Appellate Division affirmed defendant’s convictions and life sentences without
parole, noting that it had already found the Three Strikes Law to be
constitutional.4 We denied defendant’s petition for certification.
Defendant thereafter filed eleven post-conviction relief (PCR) petitions
between 1999 and 2012. None were successful, and defendant remained
incarcerated.
B.
In 2018, defendant filed his twelfth PCR petition -- a motion to correct
an illegal sentence -- relying on the United States Supreme Court’s holding in
Miller v. Alabama, 567 U.S. 460, that mandatory life-without-parole sentences
for juvenile offenders are unconstitutional, and this Court’s holding in State v.
Zuber, 227 N.J. 422, that juveniles cannot be sentenced to the functional
equivalent of life without parole. Defendant contended that his sentence was
unconstitutional because his first strike occurred when he was a juvenile and
the sentencing court did not consider the Miller factors5 before imposing a
mandatory life sentence under the Three Strikes Law.

This Court affirmed the statute’s constitutionality the following year in
Oliver, 162 N.J. 580.
4

5

Miller, 567 U.S. at 477-78.
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The trial court denied defendant’s motion, finding that because
defendant received his enhanced life sentence as an adult, Miller and Zuber did
not apply. The court explained that defendant’s conviction while a juvenile
counted as a conviction in adult court for a first-degree Graves Act offense -- a
first strike. Miller and Zuber, the court further reasoned, are intended to offer
incarcerated juveniles a meaningful opportunity to re-enter society upon
rehabilitation, but defendant already had that opportunity and chose to return
to his violent behaviors as an adult. The court therefore held that defendant
properly received an enhanced sentence under the Three Strikes Law.
The Appellate Division affirmed, adopting the trial court’s reasoning
that defendant received his mandatory life sentence as an adult and that Miller
and Zuber were therefore inapposite. The court further noted that defendant
had his opportunity to re-enter society when he was released from prison in
1993, but instead continued to commit even more violent crimes.
This Court granted defendant’s petition for certification to consider
whether a defendant’s prior juvenile-age conviction counts as a predicate
offense under the Three Strikes Law. 246 N.J. 316 (2021). We then granted
leave to participate as amici curiae to the Association of Criminal Defense
Lawyers of New Jersey (ACDL) and to the Rutgers Criminal and Youth Justice
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Clinic and the American Civil Liberties Union of New Jersey, participating
jointly (collectively, Rutgers Clinic).
II.
Defendant contends that allowing sentencing courts to count juvenile
offenses as strikes when imposing on defendants mandatory life-withoutparole sentences violates both the Eighth Amendment of the United States
Constitution, and Article I, Paragraph 12 of the New Jersey Constitution. He
argues that juvenile-age convictions are not the same as convictions for
offenses committed as an adult and therefore cannot be considered under the
Three Strikes Law because juveniles are less culpable and less deserving of
such severe punishment than adults. Defendant notes that, in sentencing him
to life without parole, the court did not apply the Miller factors to his first
strike or consider how young he was at the time of the offense. He argues that
the Three Strikes Law’s mandatory minimum sentence of life without parole
precludes judges from considering youth as a mitigating factor at sentencing
and denies the offender a meaningful opportunity to obtain release based upon
demonstrated maturity and rehabilitation.
Defendant also highlights that the Three Strikes Law contains no
language limiting its application to juvenile offenders and contends that
sentencing courts could conceivably impose mandatory life-without-parole
8

sentences even when all three offenses were committed while a juvenile.
Finally, defendant argues that because the “persistent offender” statute,
N.J.S.A. 2C:44-3(a), defines recidivists as defendants over the age of twentyone who committed three first-, second-, or third-degree qualifying crimes
after turning eighteen, the Legislature could not reasonably have intended to
include offenses committed as a juvenile under the Three Strikes Law.
Amici advance substantially the same constitutional arguments as
defendant. The ACDL also contends that notions of fundamental fairness
preclude counting prior juvenile convictions as predicate offenses under the
Three Strikes Law. The Rutgers Clinic extends defendant’s argument further,
asserting that this Court should not count any offenses committed before a
defendant reaches the age of twenty-six as strikes under the Three Strikes Law.
The State counters that defendant has not met his burden in proving the
Three Strikes Law unconstitutional and that his sentence should therefore be
affirmed. Noting that the Legislature enacted the statute as a response to
heinous crimes committed by recidivist offenders, the State asserts that, in
declining to differentiate between juvenile and adult offenses, the Legislature
intended that juvenile offenses be considered in the same way as adult offenses
under the Three Strikes Law. The State reasons that juvenile offenses are
considered at sentencing as evidence of a likelihood to reoffend, citing
9

N.J.S.A. 2C:44-1(a)(6) and case law. More importantly, the State emphasizes
that offenders like defendant, who commit violent crimes as adults despite
having served time in prison, are no longer juveniles when they are sentenced
under the Three Strikes Law, making Miller and Zuber inapplicable.
Accordingly, the State insists that life without parole is a constitutional
sentence considering defendant’s propensity to reoffend.
The State further notes that other courts, including eight United States
Courts of Appeals, have held that juvenile offenses can be considered under
recidivist statutes like the Three Strikes Law. The State refutes defendant’s
contention that the “persistent offender” statute is inconsistent with allowing
consideration of juvenile-age offenses under the Three Strikes Law, arguing
that the Legislature reasonably determined that the dangerous nature of firstdegree crimes covered by the Three Strikes Law requires that offenders who
committed a qualifying offense while a juvenile nevertheless should be
incapacitated for life.
III.
A.
Defendant’s PCR petition claims that his sentence imposed under the
Three Strikes Law is illegal. Ordinarily a defendant must file a PCR petition
within the time prescribed by Rule 3:22-12, but a defendant may challenge an
10

illegal sentence at any time as provided by Rule 3:21-10(b)(5). “An ‘illegal
sentence’ is one ‘not imposed in accordance with the law,’” including a
sentence that violates a constitutional safeguard. Zuber, 227 N.J. at 437
(quoting State v. Acevedo, 205 N.J. 40, 45 (2011)). We begin our discussion
here by reviewing the applicable standards of review when considering a
defendant’s motion to correct an illegal sentence.
When challenging the constitutionality of a sentencing statute, a
defendant must overcome “[t]he strong presumption of constitutionality that
attaches” to any legislative enactment. State v. Buckner, 223 N.J. 1, 14 (2015)
(alteration in original) (quoting Hamilton Amusement Ctr. v. Verniero, 156
N.J. 254, 285 (1998)). “The foundation for that presumption is solid and clear:
the challenged law ‘represents the considered action of a body composed of
popularly elected representatives’” and is entitled to judicial deference. Ibid.
(quoting N.J. Sports & Exposition Auth. v. McCrane, 61 N.J. 1, 8 (1972)). To
overcome the strong presumption of validity, the defendant must demonstrate
that the statute’s “repugnancy to the constitution is clear beyond reasonable
doubt.” Ibid. (quoting Gangemi v. Berry, 25 N.J. 1, 10 (1957)). Where
reasonable minds may differ regarding the constitutionality of a statute, we
will defer to the will of the Legislature. Id. at 15. We must be mindful of such
deference while considering the Three Strikes Law in the context of the Eighth
11

Amendment of the United States Constitution and Article I, Paragraph 12 of
the New Jersey Constitution.
B.
The ban on excessive punishment “flows from the basic precept of
justice that punishment for crime should be graduated and proportioned to the
offense.” Zuber, 227 N.J. at 437 (internal quotation marks omitted) (quoting
Roper v. Simmons, 543 U.S. 551, 560 (2005)). The test to determine whether
punishment is cruel and unusual under the Eighth Amendment of the United
States Constitution and Article I, Paragraph 12 of the New Jersey Constitution
is “generally the same.” Id. at 438 (quoting State v. Ramseur, 106 N.J. 123,
169 (1987)). Both the Federal and State Constitutions require the following
three-part inquiry:
First, does the punishment for the crime conform with
contemporary standards of decency? Second, is the
punishment grossly disproportionate to the offense?
Third, does the punishment go beyond what is
necessary to accomplish any legitimate penological
objective?
[Ibid. (quoting Ramseur, 106 N.J. at 169).]
In assessing the first prong, courts look to the legislative enactments of
their own state and other states as the best markers of contemporary standards
of decency. See Roper, 543 U.S. at 564-68. For the second prong, courts
weigh “the culpability of the offenders at issue in light of their crimes and
12

characteristics, along with the severity of the punishment in question.”
Graham v. Florida, 560 U.S. 48, 67 (2010). Finally, for the third prong, courts
consider whether the punishment adequately fulfills the traditional penological
goals of retribution, deterrence, incapacitation, and rehabilitation. Id. at 72-74.
Application of this three-factor test to the present appeal governs whether New
Jersey’s Three Strikes Law is constitutional as applied to defendant and others
for whom one or more of the three requisite “strikes” relates to a juvenile
offense.
C.
Inspired by federal three-strikes legislation, our Legislature passed its
own three-strikes law in 1995. See Oliver, 162 N.J. at 583 (noting that the
Legislature passed the Persistent Offender Accountability Act, L. 1995, c. 126,
§ 2 (codified at N.J.S.A. 2C:43-7.1(a)), after the federal Violent Crime Control
and Law Enforcement Act of 1994, Pub. L. No. 103-322, 108 Stat. 1796
(1994)). Aimed at protecting the public from offenders who repeatedly
commit serious offenses, the Three Strikes Law imposes a mandatory sentence
of life without parole upon any person convicted on three separate occasions of
certain violent crimes, including murder, manslaughter, aggravated assault,
kidnapping, sexual assault, and robbery. N.J.S.A. 2C:43-7.1(a). The statute
provides that
13

[a] person convicted of a crime under any of the
following: N.J.S.A. 2C:11-3; subsection a. of N.J.S.A.
2C:11-4; a crime of the first degree under N.J.S.A.
2C:13-1, paragraphs (3) through (6) of subsection a. of
N.J.S.A. 2C:14-2; N.J.S.A. 2C:15-1; or section 1 of L.
1993, c. 221 ([N.J.S.A.] 2C:15-2), who has been
convicted of two or more crimes that were committed
on prior and separate occasions, regardless of the dates
of the convictions, under any of the foregoing sections
or under any similar statute of the United States, this
State, or any other state for a crime that is substantially
equivalent to a crime under any of the foregoing
sections, shall be sentenced to a term of life
imprisonment by the court, with no eligibility for
parole.
[Ibid.]
This Court upheld the constitutionality of the Three Strikes Law more
than twenty years ago in State v. Oliver, 162 N.J. at 585-88. In that case, we
first determined that the law does not violate the double jeopardy clause of the
State and Federal Constitutions because the enhanced sentence is not imposed
“‘as either a new jeopardy or additional penalty for earlier crimes,’ but instead
as a ‘stiffened penalty for the latest crime, which was considered to be an
aggravated offense because it is a repetitive one.’” Id. at 586 (quoting Witte v.
United States, 515 U.S. 389, 400 (1995)). We also concluded that the statute
did not offend separation of powers by “impermissibly increas[ing] the
discretionary power of prosecutors while stripping the judiciary of all
discretion to craft sentences,” noting that the Legislature’s “‘power to preclude
14

judicial suspension of sentences’” is inherent in the “‘power to enact
mandatory sentencing laws in the first place.’” Id. at 586-87 (quoting State v.
Des Marets, 92 N.J. 62, 80-81 (1983)). We likewise rejected arguments that
the Law violates the Ex Post Facto and Equal Protection Clauses. Id. at 587,
589-92.
Most importantly for present purposes, our holding in Oliver made clear
that the Three Strikes Law does not constitute cruel and unusual punishment.
Id. at 588-89. Applying the required “three-part inquiry,” we first found that
the statute comports with contemporary standards of decency, as the federal
government and at least twenty-four other jurisdictions had enacted similar
legislation. Id. at 588. We further determined that the enhanced life-withoutparole sentence is not grossly disproportionate where the offense is a
dangerous first-degree crime. Id. at 588-89. Finally, we concluded that the
enhanced sentence was necessary to fulfill the traditional penological objective
of incapacitating recidivist offenders, who pose a particular danger to society.
Id. at 589. Whether the same result is compelled when one of the three
qualifying offenses was committed when the defendant was a juvenile requires
review of the federal and state constitutional protections embodied in Miller
and Zuber, and their application to this appeal.

15

D.
In Miller, the United States Supreme Court held that mandatory lifewithout-parole sentences constitute cruel and unusual punishment when
imposed on juvenile offenders. 567 U.S. at 465. Although the U.S. Supreme
Court stressed that sentencing courts must consider “how children are
different, and how those differences counsel against irrevocably sentencing
them to lifetime in prison,” it did not foreclose juveniles from being sentenced
to life without parole. Id. at 480. Instead, the Court instructed sentencing
courts to take into consideration the “hallmark features” of youth, the nature of
the juvenile’s environment, the effect of youthful “incompetencies” on the
prosecution’s outcome, and the “possibility of rehabilitation”:
Mandatory life without parole for a juvenile precludes
consideration of his chronological age and its hallmark
features -- among them, immaturity, impetuosity, and
failure to appreciate risks and consequences.
It
prevents taking into account the family and home
environment that surrounds him -- and from which he
cannot usually extricate himself -- no matter how brutal
or dysfunctional. It neglects the circumstances of the
homicide offense, including the extent of his
participation in the conduct and the way familial and
peer pressures may have affected him. Indeed, it
ignores that he might have been charged and convicted
of a lesser offense if not for incompetencies associated
with youth -- for example, his inability to deal with
police officers or prosecutors (including on a plea
agreement) or his incapacity to assist his own attorneys.
And finally, this mandatory punishment disregards the
16

possibility of rehabilitation
circumstances most suggest it.

even

when

the

[Id. at 477-78 (citations omitted).]
In Zuber, we built upon this federal juvenile sentencing jurisprudence
and extended application of the Miller factors to situations where a juvenile is
facing a term of imprisonment that is the practical equivalent to life without
parole. 227 N.J. at 429-30. In doing so, we acknowledged that “Miller’s
concerns apply broadly: to cases in which a defendant commits multiple
offenses during a single criminal episode; to cases in which a defendant
commits multiple offenses on different occasions; and to homicide and non homicide cases.” Id. at 448. We did not, however, extend Miller’s protections
to defendants sentenced for crimes committed when those defendants were
over the age of eighteen.
IV.
A.
Defendant asserts that the constitutional protections against cruel and
unusual punishment bar application of the Three Strikes Law to any individual
who committed at least one of the predicate offenses as a juvenile.
Nevertheless, application of the three-factor test for cruel and unusual
punishment utilized in Miller and Zuber to the Three Strikes Law leads us to
the same conclusion today as it did over twenty years ago in Oliver, 162 N.J.
17

580. The Three Strikes Law and its application to defendant are both
constitutionally permissible.
First, a survey of other jurisdictions demonstrates that the Three Strikes
Law continues to conform to contemporary standards of decency. Federal
Courts of Appeals have overwhelmingly held that the Eighth Amendment does
not prohibit counting juvenile offenses as strikes. See, e.g., United States v.
Hunter, 735 F.3d 172, 174-76 (4th Cir. 2013); United States v. Graham, 622
F.3d 445, 461-64 (6th Cir. 2010); United States v. Salahuddin, 509 F.3d 858,
863-64 (7th Cir. 2007); United States v. Scott, 610 F.3d 1009, 1018 (8th Cir.
2010); United States v. Edwards, 734 F.3d 850, 851, 853 (9th Cir. 2013);
United States v. Orona, 724 F.3d 1297, 1307-08 (10th Cir. 2013); United
States v. Hoffman, 710 F.3d 1228, 1233 (11th Cir. 2013).
And most states with similar three-strikes legislation count juvenile-age
convictions as strikes where the defendant was waived up to adult court. See,
e.g., Wilson v. State, 521 S.W.3d 123, 128 (Ark. 2017); Vickers v. State, 117
A.3d 516, 519-20 (Del. 2015); State v. Standard, 569 S.E.2d 325, 326, 328-29
(S.C. 2002); State v. Teas, 447 P.3d 606, 619-20 (Wash. Ct. App. 2019),
review denied, 460 P.3d 182 (Wash. 2020); Commonwealth v. Lawson, 90
A.3d 1, 6-8 (Pa. Super. Ct. 2014). Cf. Tenn. Code Ann. § 40-35-120(e)(3)
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(providing that juvenile-age convictions in adult court count as predicate
offenses so long as the conviction resulted in a custodial sentence).6
Second, an enhanced life-without-parole sentence is not grossly
disproportionate where the offense is a dangerous and violent first-degree
crime, such as armed robbery or attempted murder, the offenses for which
defendant here received his final strike. 7 Furthermore, as we noted in Oliver,
repeat offenders are already subject to mandatory enhanced sentences under
other statutes like the Habitual Offender Act and the Graves Act. See 162 N.J.
at 588-89. This consistent application of extended terms reflects a legislative
determination that such lengthy sentences are proportionate to the offenses
covered by these statutes.
Lastly and most importantly, the punishment serves the legitimate
penological objective of incapacitating serious third-time offenders. The

6

We note that those states that have chosen to limit application of their
recidivist statutes to individuals who committed their first qualifying offense
when over the age of eighteen have all done so through the legislative process.
See, e.g., Ky. Rev. Stat. Ann. 532.080(2), (3); N.M. Stat. Ann. § 31-18-23(C);
N.D. Cent. Code § 12.1-32-09(1)(c); Wyo. Stat. Ann. § 6-10-201(b)(ii).
Whether to amend our law in that way is for the Legislature to determine.
Despite our dissenting colleague’s insistence to the contrary, State v.
Laurick, 120 N.J. 1 (1990), is not an “apt comparison” for analyzing the
grossly disproportionate factor or any other issue in this case. See post at ___
(slip op. at 12). Our decision in Laurick is predicated on the Sixth Amendment
right to counsel, not the Eighth Amendment’s bar on cruel and unusual
punishment.
19
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Three Strikes Law “was a response to a genuine legislative concern that repeat
offenders pose a unique danger to society,” as rehabilitative efforts have failed
those defendants. Oliver, 162 N.J. at 589. Accordingly, the Legislature
determined that an enhanced sentence of life without parole is necessary to
protect the public from the most dangerous persistent offenders.
Here, defendant received his enhanced sentence on his third armed
robbery conviction, having already served three and a third years of a ten-year
prison sentence for his first offense, committed at the age of sixteen.
Defendant was not only undeterred by incarceration, but his crimes committed
after release from state prison grew increasingly violent: defendant assaulted
two Wawa employees during the commission of his first post-release offense
and then, before his arrest, shot a store clerk during his final robbery.
In sum, defendant’s sentence accords with all elements of the three-part
test and therefore does not constitute cruel and unusual punishment within the
meaning of the Federal or State Constitution. 8

8

Again, defendant challenged his sentence on the sole basis that he committed
the first predicate offense while he was a juvenile. Our finding that the Three
Strikes Law is valid on its face leaves open the possibility for relief via
specific as-applied challenges in other cases that present unusual
circumstances.
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B.
Nor do defendant and amici’s arguments regarding legislative intent, the
requirements of Miller and Zuber, or other constitutional principles militate in
favor of vacating defendant’s sentence.
Defendant attributes significance to the fact that the Legislature limited
the definition of recidivists under the persistent offender statute, N.J.S.A.
2C:44-3(a), to defendants over the age of twenty-one who committed their
three qualifying crimes after turning eighteen. He contends that this definition
shows the Legislature could not have intended to allow juvenile-age offenses
to be considered under the Three Strikes Law.
This argument is unavailing. The statute to which defendant points
illustrates plainly that the Legislature knows how to establish minimum ages
for predicate offenses. It chose to do so in the persistent offender statute,
which was enacted in 1978 and has been amended on numerous occasions
since then without alteration to the age requirement. See N.J.S.A. 2C:44-3(a).9
Yet, despite its attention to the age limits for predicate offenses in the

In 1979, the Legislature revealed its attentiveness to the statute’s age
requirements when it amended N.J.S.A. 2C:44-3(a) “to clarify that the
defendant must be 21 at the time of the commission of the crime for which he
is to be judged a persistent offender” rather than the date he is sentenced. S.
Judiciary Comm. Statement to S. 3202 9-10 (June 18, 1979); see L. 1979, c.
178, § 95.
9
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persistent offender statute, the Legislature did not include similar limits when
it enacted the Three Strikes Law in 1995. See L. 1995, c. 126, § 2. Nor did it
impose such limits when it modified the Three Strikes Law in 2003 to clarify
that the strikes are established by date of the offense, not the date of the
conviction, see L. 2003, c. 48, § 1, even though, by then, the statute had been
applied for eight years without regard to the age at which the first or second
strikes were committed.
It is the Legislature’s prerogative to impose a requirement in one context
but not another; it is our duty to treat that distinction as meaningful. See, e.g.,
In re Registrant H.D., 241 N.J. 412, 423 (2020) (“The PSL provisions
demonstrate that the Legislature knows how to tie Megan’s Law requirements
to non-Megan’s Law offenses when it chooses; it did not choose to do so in
subsection (f).”). The persistent offender statute notably encompasses a wider
range of graded offenses -- first-, second-, and third-degree qualifying crimes
-- than the Three Strikes Law, which is limited to certain first-degree violent
offenses. The difference in application of the two statutes reflects a deliberate
choice by the Legislature to further designate those offenses covered under the
Three Strikes Law as especially egregious and requiring the defendant’s
incapacitation -- even where one of the predicate offenses was committed by a
juvenile. This Court will “neither rewrite a plainly written enactment of the
22

Legislature nor presume that the Legislature intended something other than
that expressed by way of the plain language.” 10 State v. J.V., 242 N.J. 432,
443 (2020) (alteration omitted) (quoting O’Connell v. State, 171 N.J. 484, 488
(2002)).
Defendant also contends that, by counting juvenile-age crimes as
predicate offenses, the Three Strikes Law deprives the offender of a
meaningful opportunity to rehabilitate and reenter society as contemplated by
Miller and Zuber. Defendant insists therefore that Miller and Zuber must
necessarily change the outcome of our constitutional analysis. We disagree.
Miller and Zuber are intended to afford juveniles an opportunity for
rehabilitation and ultimate release from incarceration. See Miller, 567 U.S. at
479 (finding that “children’s . . . heightened capacity for change” necessarily
limits the “appropriate occasions for sentencing juveniles to” life without
parole); Zuber, 227 N.J. at 451 (noting that “it is difficult at an early age to
differentiate between the immature offender who may reform and the juvenile

10

Because we will not rewrite the plain language of a legislative enactment,
we likewise dismiss the Rutgers Clinic’s contention that offenses should not
count as strikes under the Three Strikes Law until a defendant reaches the age
of twenty-six. The Legislature has chosen eighteen as the threshold age for
adulthood in criminal sentencing. Although this choice may seem arbitrary, “a
line must be drawn,” and “[t]he age of [eighteen] is the point where society
draws the line for many purposes between childhood and adulthood.” Roper,
543 U.S. at 574.
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who is irreparably corrupt”). Thus, Miller and Zuber are uniquely concerned
with the sentencing of juvenile offenders to lifetime imprisonment or its
functional equivalent without the possibility of parole.
Defendant committed his second and third armed robberies as a twentythree year old, and was therefore an adult being sentenced for a crime
committed as an adult. There is nothing in Miller or Zuber that precludes
application of a recidivist statute such as the Three Strikes Law to an adult
defendant who meets the carefully considered statutory requirements set by the
Legislature. Indeed, as we made clear in Oliver, the enhanced sentence under
the Three Strikes Law is not imposed “‘as either a new jeopardy or additional
penalty for earlier crimes,’ but instead as a ‘stiffened penalty for the latest
crime.’” 162 N.J. at 586 (quoting Witte, 515 U.S. at 400). The Three Strikes
Law thus applies to those offenders who “have forfeited the opportunity to
attempt rehabilitation, having failed repeatedly to desist from serious criminal
conduct.” State v. Galiano, 349 N.J. Super. 157, 165 (App. Div. 2002). As an
adult who committed a third armed robbery, defendant satisfied the statutory
preconditions of the Three Strikes Law and was sentenced accordingly.
Finally, we reject the ACDL’s argument that constitutional principles of
fundamental fairness preclude juvenile convictions from being counted as
predicate offenses under the Three Strikes Law. The fundamental fairness
24

doctrine “serves to protect citizens generally against unjust and arbitrary
governmental action” where there is otherwise “no explicit statutory or
constitutional protection to be invoked.” State v. Njango, 247 N.J. 533, 54849 (2021) (quoting Doe v. Poritz, 142 N.J. 1, 108-09 (1995)). We apply the
doctrine “sparingly and only where the interests involved are especially
compelling.” Id. at 549 (internal quotation marks omitted) (quoting State v.
Saavedra, 222 N.J. 39, 67 (2015)). We do not find the Legislature’s policy
decision to count qualifying juvenile-age crimes as strikes to be fundamentally
unfair because, as already explained, the enhanced life-without-parole sentence
is imposed only upon commission of a third, violent first-degree crime as an
adult.
We therefore hold that the Three Strikes Law and the mandatory lifewithout-parole sentence imposed upon defendant under that statute do not
violate the constitutional prohibition on cruel and unusual punishment. We
further hold that Miller and Zuber have no application to adult defendants
sentenced under the Three Strikes Law. Accordingly, we affirm defendant’s
sentence.
V.
For the reasons expressed, we affirm the judgment of the Appellate
Division.
25

CHIEF JUSTICE RABNER and JUSTICES PATTERSON and
FERNANDEZ-VINA join in JUSTICE SOLOMON’s opinion. JUSTICE ALBIN
filed a dissent, in which JUSTICE PIERRE-LOUIS joins.
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State of New Jersey,
Plaintiff-Respondent,
v.
Samuel Ryan,
Defendant-Appellant.

JUSTICE ALBIN, dissenting.
Today, under New Jersey’s Three Strikes Law, the majority upholds
Samuel Ryan’s mandatory term of life imprisonment imposed on account of a
robbery he committed when he was sixteen years old. The Three Strikes Law
makes that “juvenile” robbery conviction a predicate crime (the first strike) -along with the two crimes Ryan committed three weeks apart when he was
twenty-three years old (the two other strikes) -- authorizing the mandatory life
without parole sentence. See N.J.S.A. 2C:43-7.1(a).1 The majority finds that
the use of Ryan’s juvenile conviction to justify the life term does not violate
our federal and state prohibitions against cruel and unusual punishment.

1

A juvenile conviction in this opinion refers to any conviction in which a
defendant under the age of eighteen committed a criminal offense and was
waived up to adult court for prosecution.
1

That finding, however, can hardly be squared with this Court’s
consolidated opinion in State v. Comer and State v. Zarate, issued just one
month ago. In those cases, we stated that “children are different from adults”
because they “lack maturity, can be impetuous, are more susceptible to
pressure from others, and often fail to appreciate the long-term consequences
of their actions.” State v. Comer, ___ N.J. ___, ___ (2022) (slip op. at 4)
(citing Miller v. Alabama, 567 U.S. 460, 477 (2012)). Those distinguishing
factors of youth, among others, led this Court to hold that the lengthy
mandatory sentences imposed against Comer and Zarate for their juvenile
murder convictions were cruel and unusual under Article I, Paragraph 12 of
our State Constitution. Id. at ___ (slip op. at 5-6, 51). Comer and Zarate -and similarly situated juveniles -- are therefore eligible for release after
serving twenty years, at which time the court will assess whether they are
rehabilitated and fit to reenter society. See id. at ___ (slip op. at 51).
On the other hand, Ryan must serve forty-seven years before he will be
eligible for release, based on his juvenile conviction. He will be seventy years
old at that time.2 He will have been warehoused in a prison for nearly five

A defendant convicted under the Three Strikes Law “shall be sentenced to a
term of life imprisonment by the court, with no eligibility for parole.”
N.J.S.A. 2C:43-7.1(a). Although sentenced to life imprisonment, “a defendant
who is at least 70 years of age and who has served at least 35 years in prison
2
2

decades, even if he had been totally rehabilitated and fit to reenter society
decades earlier.
Comer and Zarate established that culpability for juvenile crimes and
adult crimes cannot be weighed on the same scale because of the
distinguishing characteristics of youth, such as immaturity and impetuosity,
and because the juvenile brain is not fully developed. Id. at ___ (slip op. at 45,
49). On that basis, giving Ryan’s juvenile conviction the same constitutional
weight as his adult convictions under the Three Strikes Law is at odds with the
evolving standards of decency addressed in our federal and state constitutional
caselaw. See id. at ___ (slip op. at 41); see also, e.g., Miller, 567 U.S. at 46971; Graham v. Florida, 560 U.S. 48, 58, 67 (2010).
No one disputes that Ryan has committed serious crimes warranting
punishment and a lengthy sentence. But a law that mechanically imposes a
grossly disproportionate sentence, a law that strips a court from considering
the incapacitating element of youth, and a law that denies the court all
discretion in fashioning a sentence based on a youthful conviction cannot be

. . . shall be released on parole if the full Parole Board determines that the
defendant is not a danger to the safety of any other person or the community. ”
N.J.S.A. 2C:43-7.1(e).
3

reconciled with our federal or state constitutional jurisprudence. Cf. Jones v.
Mississippi, 593 U.S. ___, 141 S. Ct. 1307, 1311 (2021).
No law is superior to the Constitution. In Ryan’s case, and other similar
cases, the Three Strikes Law must comport with the dictates of the federal and
state constitutional prohibitions against cruel and unusual punishment. In my
view, under the Eighth Amendment and Article I, Paragraph 12 of our State
Constitution, judges cannot be denied discretion in determining whether a
juvenile conviction can be the basis for a predicate offense under the Three
Strikes Law for the purpose of sentencing a twenty-three-year-old to a lifetime
of imprisonment. Additionally, I would hold that our State Constitution bars a
juvenile conviction from serving as a predicate offense under the Three Strikes
Law.
The majority’s decision does not end the debate. The Legislature has the
power to conform the Three Strikes Law to its conception of the evolving
standards of decency of a mature society -- and to bring consistency to its
legislative scheme in the Code of Criminal Justice.
I would find that Ryan’s juvenile conviction cannot be considered a
predicate offense for the purpose of imposing a mandatory life sentence under
the Three Strikes Law but may be considered in setting Ryan’s overall
sentence for the crimes he committed when he was twenty-three years old.
4

I.
In 1996, twenty-three-year-old Samuel Ryan committed serious firstdegree crimes within three weeks of each other. If convicted only of those
crimes, the court would have had discretion to sentence Ryan to prison for
many decades. But because the Three Strikes Law designated a juvenile
conviction as a predicate offense, the court was compelled to impose a
mandatory life sentence.
The Three Strikes Law provides that a defendant “convicted of two or
more [violent crimes enumerated in the statute] that were committed on prior
and separate occasions, regardless of the dates of the convictions . . . shall be
sentenced to a term of life imprisonment by the court, with no eligibility for
parole.” N.J.S.A. 2C:43-7.1(a). The statute does not specifically exempt
crimes committed by a juvenile defendant.
In 1989, Ryan pled guilty to two first-degree robberies, after he was
denied the rehabilitative services of the juvenile court system and waived up to
adult court. At the sentencing hearing, in a cry for help, his mother explained
that her sixteen-year-old son was a troubled youth. She stated:
For years I’ve been trying to give Sammy some kind of
mental help that’s been ordered numerous times. It’s
never been given, and I don’t believe his mental state
ever has been what it should be. I know that he has a
mental problem . . . . I’m not a doctor and I don’t have
the means to hire a private psychiatrist to see my
5

son . . . . I don’t know what else to do but I know my
son and I know he’s not all that bad. I know he’s been
easily to be led, but a lot of these things that he has done
I don’t believe he can help himself. He has the mind,
the willingness to do right, but a lot of times he doesn’t
even know why he does things himself.
After balancing the aggravating and mitigating factors, the court
sentenced Ryan to a ten-year prison term, subject to a three-year-and-fourmonth period of parole ineligibility. Three years after his release from prison,
Ryan committed the crimes that constituted his second and third strikes under
the Three Strikes Law. In 1997, Ryan was sentenced to life without parole
based on the first strike -- the crime he committed at age sixteen.
II.
The United States and New Jersey Constitutions bar cruel and unusual
punishment. U.S. Const. amend. VIII; N.J. Const. art. I, ¶ 12. Under both
Constitutions, three questions are considered in determining whether a
punishment is cruel and unusual: (1) “does the punishment for the crime
conform with contemporary standards of decency?”; (2) “is the punishment
grossly disproportionate to the offense?”; and (3) “does the punishment go
beyond what is necessary to accomplish any legitimate penological objective?”
State v. Zuber, 227 N.J. 422, 438 (2017) (quoting State v. Ramseur, 106 N.J.
123, 169 (1987)); accord Graham, 560 U.S. at 67-68. By that measure, the use

6

of Ryan’s juvenile offense as a predicate for imposing a mandatory life
sentence without parole contravenes both our Federal and State Constitutions.
A.
First, in my view, the imposition of a mandatory life sentence based on a
predicate juvenile conviction does not “conform with contemporary standards
of decency.” Judicial decisions and recent legislative enactments are the
“clearest and most reliable objective evidence of contemporary values.” Cf.
Atkins v. Virginia, 536 U.S. 304, 312 (2002) (quoting Penry v. Lynaugh, 492
U.S. 302, 331 (1989)). Our Court has acknowledged “time and again” that
“children are different.” Comer, ___ N.J. at ___ (slip op. at 41).
The United States Supreme Court and our Court recognize what social
science has long understood: “children lack maturity and responsibility, which
can lead to ‘ill-considered actions’”; “they ‘are more vulnerable to negative
influences and outside pressures’”; “their character ‘is not as well formed’ as
an adult’s”; and “their misconduct is not as morally culpable as an adult’s.”
Id. at ___ (slip op. at 45) (citing Roper v. Simmons, 543 U.S. 551, 569-70
(2005)). Science has taught us “that ‘parts of the brain involved in behavior
control continue to mature through late adolescence,’ accounting for one of the
‘fundamental differences between juvenile and adult minds.’” State in Interest
of C.K., 233 N.J. 44, 69 (2018) (quoting Graham, 560 U.S. at 68).
7

Our evolving jurisprudence has grown increasingly skeptical about the
constitutionality of lengthy sentences or permanent disabilities based on
youthful offenses. See id. at 68-70. Just one month ago, this Court held that
sentencing a juvenile to a mandatory thirty-year prison term without parole
eligibility for a murder conviction under N.J.S.A. 2C:11-3(b)(1) constituted
cruel and unusual punishment and thus violated Article I, Paragraph 12 of our
State Constitution. See Comer, ___ N.J. at ___ (slip op. at 5-6). As a
constitutional remedy, this Court now affords juveniles convicted of murder
the opportunity of judicial review of their sentences after serving twenty years
of imprisonment -- the opportunity of establishing their rehabilitation and their
ability to reenter society as productive members. Id. at ___ (slip op. at 6-7).
Yet, under the majority’s decision here, Ryan, who was sentenced at the age of
twenty-three for non-homicide offenses, must serve a minimum of forty-seven
years in prison based on a predicate juvenile conviction under the Three
Strikes Law.
Recent legislation has reinforced the notion that youth must play a
discretionary role in the imposition of sentences. In 2020, the Legislature
amended the New Jersey Code of Criminal Justice to include as a mitigating
sentencing factor that the “defendant was under 26 years of age at the time of
the commission of the offense.” L. 2020, c. 110, § 1 (codified at N.J.S.A.
8

2C:44-1(b)(14)). Upon signing the law, Governor Murphy released a
statement quoting some of the sponsors of the new law, who emphasized the
importance of weighing youth in the sentencing process: “The social,
emotional and mental maturity of a youthful defendant is complex and
nuanced. That very fact makes it critical for the age of a defendant to be
factored by the court in criminal culpability.” Office of the Governor, Press
Release: Statement Upon Signing A. 4373 (Oct. 19, 2020).
The Legislature’s recognition that “children are different” is also
reflected in recent amendments to the juvenile waiver statute. In 2015, the
Legislature raised the minimum age of waiver of a juvenile to adult court from
fourteen to fifteen, L. 2015, c. 89, § 1 (codified at N.J.S.A. 2A:4A-26.1(c)(1)),
and heightened the role of courts in reviewing prosecutorial decisions to waive
juveniles to adult court, L. 2015, c. 89, § 1 (codified at N.J.S.A. 2A:4A26.1(c)(2)). The sponsors’ statements attached to the bills, which increased
the waiver age, referred to the “new research on adolescent brain development
disproving the presumption that juveniles who commit crimes think like
adults.” Sponsor Statement to S. 2003 8 (Apr. 28, 2014); Sponsor Statement to
A. 4299 8 (Mar. 16, 2015).
Currently, the Code of Criminal Justice takes an inconsistent approach to
the use of a juvenile conviction for enhanced sentencing purposes. The
9

Persistent Offender Statute, which authorizes a court to impose an extendedterm sentence on a defendant, specifically prohibits consideration of any
offense committed by that defendant when he was a juvenile. See N.J.S.A.
2C:44-3(a) (defining a persistent offender, in part, as “a person who at the time
of the commission of the crime is 21 years of age or over, who has been
previously convicted on at least two separate occasions of two crimes,
committed at different times, when he was at least 18 years of age” (emphasis
added)). Thus, under the Persistent Offender Statute, a court cannot impose an
extended-term sentence -- a sentence increased from the second-degree range
to the first-degree range -- based on a juvenile offense; yet, under the Three
Strikes Law, the court can impose a mandatory life sentence for a youthful
offense.
The Three Strikes Law is one expression of legislative policy seemingly
at odds with other policies within the overall scheme of the Code of Criminal
Justice. Those inconsistencies do not alone render the Three Strikes Law
infirm. But the new legislative enactments reflect evolving contemporary
standards that bear on the constitutional issue before us.
In assessing contemporary standards, we may look to the law of other
states. Several jurisdictions that have a Three Strikes Law similar to New
Jersey’s bar the use of a youthful offense as a predicate for imposing a
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mandatory life term on a defendant. See, e.g., N.M. Stat. Ann. § 31-18-23(C);
Wyo. Stat. Ann. § 6-10-201(b)(ii); 730 Ill. Comp. Stat. 5/5-4.5-95(a)(4)(E).
B.
Additionally, Ryan’s mandatory term of life imprisonment, based on a
predicate juvenile conviction, and imposed at the age of twenty-three, is a
grossly disproportionate punishment in light of our approach in Comer. A
youthful offender, just shy of his eighteenth birthday, who commits an
egregious murder will have the opportunity for a review of his thirty -year
sentence without parole eligibility after twenty years. See Comer, ___ N.J. at
___ (slip op. at 51). That is so because the incapacities attributed to youth,
such as lack of maturity, impulsiveness, and reckless risk-taking without
regard to consequences, tend to lessen moral culpability. Id. at ___ (slip op. at
45). Our constitutional jurisprudence strongly indicates that a juvenile
conviction should not be afforded the same weight as an adult conviction and
should not be the basis in a recidivist statute for meting out the harshest
penalty in our criminal code -- a mandatory life term.
An apt comparison is this Court’s decision in State v. Laurick, in which
we placed constitutional limitations on the use of an uncounseled conviction in
driving while intoxicated (DWI) cases under the relevant recidivist statute.
120 N.J. 1, 4 (1990). In Laurick, “[w]e held that a prior uncounseled DWI
11

conviction could ‘not be used to increase a defendant’s loss of liberty’” for
sentencing purposes upon a subsequent DWI conviction. State v. Patel, 239
N.J. 424, 438 (2019) (quoting Laurick, 120 N.J. at 4). The basic logic of
Laurick was that the use of a prior uncounseled conviction as a predicate
offense to enhance a custodial sentence was fundamentally unjust. See
Laurick, 120 N.J. at 16-17. The same notion of injustice applies to the use of a
juvenile conviction as a predicate offense for the Three Strikes Law. The use
of a juvenile conviction for that purpose renders hollow this Court’s repeated
refrain that “children are different.”
Based on the majority’s constitutional deference to the Three Strikes
Law, a defendant who has two prior first-degree juvenile convictions may be
sentenced to a term of life imprisonment without parole eligibility if he
committed his third first-degree conviction at the age of eighteen. But, under
the Persistent Offender Statute, the same defendant could not even receive an
extended term of imprisonment for the third conviction. Such comparisons
shed light on the grossly disproportionate outcomes that result from the current
statutory scheme.
C.
Finally, punishing twenty-three-year-old Ryan with a sentence of life
without parole eligibility -- based on a juvenile conviction -- “go[es] beyond
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what is necessary to accomplish any legitimate penological objective.” See
Zuber, 227 N.J. at 438. The Three Strikes Law strips the court of all discretion
to determine whether incapacitating Ryan for less than forty-seven years will
serve society’s desire for retribution or the need for incapacitation or
deterrence. Cf. Jones, 593 U.S. at ___, 141 S. Ct. at 1311 (holding that a
juvenile homicide offender may be sentenced to life without parole so long as
“the sentence is not mandatory and the sentencer . . . has discretion to impose a
lesser punishment”). The rigid application of the Three Strikes Law deprives
the court of the opportunity of exercising its judgment to determine whether
Ryan can be rehabilitated before his seventieth birthday.
As applied in this case, the Three Strikes Law is a blunt and cruel
instrument -- ignoring Ryan’s unique circumstances and background -- and
condemns him to a lifetime behind bars, without any regard to his potential for
rehabilitation and reformation and without any hope of a meaningful future.
III.
If, as this Court has professed in Comer, C.K., and Zuber, children are
different, then the use of a juvenile conviction as a predicate offense to impose
a term of life imprisonment without parole eligibility is cruel and unusual
punishment under Article I, Paragraph 12 of the New Jersey Constitution.
This Court has detailed at length the infirmities of youth in those opinions, and
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yet the majority gives the same constitutional weight to the juvenile conviction
as it does the two “adult” crimes committed when Ryan was twenty-three years
old. Nor should we forget that the Legislature has decreed that when a
defendant is “under 26 years of age at the time of the commission of the
offense,” age is a mitigating sentencing factor. See N.J.S.A. 2C:44-1(b)(14).
No court has made the discretionary determination that Ryan is totally
beyond the pale of redemption and rehabilitation. The Three Strikes Law
offends the Federal Constitution because it deprives the court of its discretion
to fashion a sentence that does not constitute cruel and unusual punishment.
Cf. Jones, 593 U.S. at ___, 141 S. Ct. at 1318 (“[D]iscretionary sentencing
allows the sentencer to consider the defendant’s youth, and thereby helps
ensure that life-without-parole sentences are imposed only in cases where that
sentence is appropriate in light of the defendant’s age.”). It also offends our
State Constitution because Ryan is denied the lookback review provided to
Comer and Zarate, both convicted of murder. See Comer, ___ N.J. at ___ (slip
op. at 53).
Although the majority rejects Ryan’s argument that the use of his
juvenile conviction to impose a mandatory term of life imprisonment
constitutes cruel and unusual punishment, the Legislature will have the final
word on the subject. The Legislature too has a constitutional obligation and an
14

abiding interest to ensure that cruel and unusual punishments are not the
consequence of its enactments. The Legislature has an interest in ensuring that
the Code of Criminal Justice treats juvenile convictions in a consistent manner.
The Legislature can amend the Three Strikes Law to account for the infirmities
of youth and mitigate the inflexibility of imposing a mandatory life term based
on a juvenile conviction.
Because I conclude that the mandatory term of life imprisonment
imposed in this case violates the federal and state prohibitions against cruel
and unusual punishment, I respectfully dissent.
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