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What do these things have in common?

More Common Pathways for Handling Tort Claims:
• Class actions or Multidistrict Litigation (MDL)

An Alternative for Handling Tort Claims:
• Bankruptcy filing

Benefits of a Bankruptcy Filing:
• For Defendants: a global resolution of
all claims in a single forum on a faster
timeline, including releases of nondebtor third-parties and future claims.
• For Plaintiffs: greater participation
rights, transparency, faster resolution
and greater equality of recovery.

Obstacles to a Bankruptcy Filing

• Disruption to business
• Cost prohibitive

• Media backlash
• Further harm to reputation
• Need for possible engaging in pre-bankruptcy
planning strategies such as divisive mergers

The “Texas Two-Step” or “Pennsylvania Polka”

How it works:
In a typical divisive merger, a company facing tort or other
liabilities (“Oldco”) divides into two or more separate
companies:
(i) one that holds most of the company’s good assets
(“Newco”); and
(ii) one that is responsible for the company’s legacy
liabilities and has fewer assets (“Debtorco”).

• Newco typically enters into an agreement with Debtorco
(a “Funding Agreement”) to provide funding to
Debtorco to the extent Debtorco is unable to fund its
obligations, including any tort or other liabilities, in the
ordinary course of business.
• The Funding Agreement is typically not a loan and does
not confer any third-party beneficiary rights to
Debtorco’s claimants.

INTERSECTION OF BANKRUPTCY AND STATE LAW
A. Restrictions on Bankruptcy Court Jurisdiction
B. Mandatory Versus Permissive Abstention

C. Removal
D. Rooker Feldman

E. Trusts, Inheritance and Bankruptcy
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I. THE INTERSECTION OF BANKRUPTCY AND MASS TORTS
Mass tort actions are large and complicated litigations. These actions involve a broad
cross-section of plaintiffs seeking redress for varying degrees of harm to defendants caused by
products, substances or/and persons or entities. When plaintiffs prevail in a mass tort action, a
defendant or defendants may find themselves liable on extensive compensatory and/or punitive
damages awarded to plaintiffs. A single adverse decision in mass tort action may result in
crippling liability for a defendant.
When faced with a mass tort action, some defendants elect to litigate each claim on a
case-by-case basis (while hoping their insurance coverage does not run out in the interim).
Others defendants may elect to address those claims in the context of a bankruptcy proceeding.
In the later instance, the goal is to afford plaintiffs (creditors) certain payments through the
bankruptcy process to redress their injuries, while also affording defendants (debtors) certain
protections as they pursue a discharge of any remaining mass tort-related liability.1
These materials concern certain issues that arise in the context of the intersection of
bankruptcy proceedings and mass tort actions, including the concern surrounding non-consensual
releases of liability as to non-debtor third-parties. These materials also touch upon prominent
cases involving the intersection of mass tort law and other legal disciplines, including
bankruptcy, probate, business, and family law.
II.

Prominent Cases:
A. LTL Management

Talc is at the center of the LTL bankruptcy. LTL Management, LLC (“LTL”), ostensibly
an otherwise healthy company, faced mass tort litigation involving thousands of claims. LTL
filed a Chapter 11 petition in New Jersey on October 21, 2021.2 By Order filed March 2, 2022,
Chief Judge Kaplan denied the motions to dismiss LTL’s bankruptcy case as a “bad-faith filing”
For a critical review of mass tort trial lawyers’ playbook in bankruptcy, see, “Corporate Bankruptcy Gets a
Shakedown From Mass Tort Trial Lawyers”, Lawrence A. Friedman, Harvard Journal of Law & Public Policy Per
Curiam, No. 7 (Spring 2022).
2
In re: LTL Management LLC, Case No. 21-30589-MBK (Bankr., DNJ 2021).
1

although the stated reason for the filing of the case was to fully resolve the talc-related personal
injury claims rather than reorganizing the company.3 The decision is currently on appeal to the
Third Circuit Court of Appeals.4
Background:
Johnson and Johnson Consumer, Inc. (“Johnson and Johnson”), a subsidiary of Johnson
and Johnson, Inc. (“J&J”), was faced with thousands of claims which alleged liability arising
from the manufacture and distribution of talc. These claims had a potential of costing J&J
billions in defense costs. In October 2021, J&J restructured under Texas law and emerged as
LTL and Johnson and Johnson. As part of its restructuring, LTL assumed all of J&J’s talcrelated risk while Johnson and Johnson continued J&J’s business. Within hours of the
restructuring, LTL filed its Chapter 11 petition for the sole purpose of liquidation.
Issues Presented:
(1) Was the Chapter 11 was filed in “good faith”?
(2) How to weigh preservation of ongoing concern versus maximization of property
available to satisfy creditors?
(3) How to determine whether the Chapter 11 was filed to secure the debtor an unfair tactical
advantage?
(4) Are claimants in a better position because of potential timely, meaningful, and reliable
compensation versus slow and uneven recoveries from the tort system?
(5) How are Constitutional Seventh Amendment concerns regarding right to a jury trial
addressed in the Chapter 11 case?
(6) Is it proper to extend automatic stay protections to non-debtor entities to halt ongoing,
related litigation which may adversely affect a debtor’s bankruptcy proceeding?
(7) What remedial creditor actions may remain to address the pre-petition divisive merger
and restructuring post-confirmation which are not encompassed in an injunction
contained in standard confirmation orders?

3

See, Id. at Docket No. 1603.
See, Id., Docket No. 1955, Order Certifying Direct Appeal to the United States Court of Appeals for the Third
Circuit of Order Denying Motions to Dismiss.
4
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B. The Boy Scouts of America
Sexual abuse is at the center of the Boy Scouts of America bankruptcy.5 As recently as
April 13, 2022, counsel for Boy Scouts advised Delaware Bankruptcy Judge Laura Selber
Silverstein that protecting the local Boy Scout councils and troop sponsoring organizations from
future liability for child sex abuse claims is critical to the Boy Scouts’ Plan of Reorganization.
The Plan proposes $2.6 billion in cash and property together with an assignment of insurance
rights to create a settlement trust fund for abuse victims. Contributions to the trust fund would
be made by the Boy Scouts, its 250 local councils, settling insurance companies (Century
Indemnity Co. and The Hartford) and by troop sponsoring organizations. The parties contributing
to the trust fund would be released from further liability for sexual abuse claims dating back
several decades. Opposition to confirmation of the Boy Scouts’ Plan of Reorganization centered
on release of liability for non-debtor third parties. It’s argued that these releases are neither fair
nor necessary, and they infringe on the rights of abuse survivors to seek compensation for the
abuse they suffered.
Background:
A 2010 landmark case against the Boy Scouts resulted in a $19.9M damage award. In
2012, the court ordered the release of the Boy Scouts’ internal files detailing reports of abuse by
Boy Scouts’ volunteers.6 In 2020, the Boy Scouts filed its bankruptcy petition to resolve
ongoing abuse claims and to compensate the victims. More than 82,000 sexual abuse claims have
been filed against the debtor. A “Boy Scouts only” Plan of Reorganization had been proposed in
2021 without the third-party releases. Counsel representing alleged abuse victims in Guam
argued that that proposed Plan of Reorganization strips them of their rights to pursue abuse
claims against Catholic church officials. The United States Trustee opposed the proposed nondebtor third-party releases. The Court hearings on Confirmation of the most recent Plan of
Reorganization concluded on April 14, 2022.
Issues Presented:
(1) Are the proposed non-debtor third-party releases overly broad?
(2) Should the Court consider the amount of the contributions by non-debtor third-parties in
relationship to the total amount of the trust fund created in determining whether to
confirm the Plan and allow for the releases to be given?
(3) How stringent should the evaluation of the abuse claims be especially in light of the costs
associated with evaluating and challenging claims?

5

In re: Boy Scouts of America and Delaware BSA, LLC, Case No. 20-10343-LSS (Jointly Administered) (U.S.B.C.,
Del.).
6
See, e.g., Becky Yerak & Soma Biswas, Boy Scouts Draw Plan to Settle With Sex-Abuse Victims, Exit Bankruptcy.
Here’s What We Know, The Wall Street Journal (Sept. 15, 2021).
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(4) How viable is the “Texas Two-Step” for future business reorganizations and broader
implications for the bankruptcy system? 7
C. Purdue Pharma
The opioid crisis is at the center of the Purdue Pharma bankruptcy. The case is currently
before the Second Circuit Court of Appeals. In 2021, the bankruptcy judge overseeing Purdue’s
bankruptcy case approved a settlement which was later rejected on appeal. State and local
governments as well as individual opioid victims would receive payments under a settlement
reached in the case. The objectors include Canadian local governments and First Nations, two (2)
mothers of sons who died of opioid overdoses, and the Office of the United States Trustee.
Despite a ruling by the Second Circuit Court of Appeals, an appeal to the United States Supreme
Court is possible.
Background:
In 2007, Purdue Pharma pled guilty to one felony count of misbranding OxyContin and
agreed to pay the United States and 49 individual States over $600 million to settle claims
against it and its directors and officers. The Sackler family owns, and until 2019 served as
directors to, Purdue Pharma. That company sold and distributed OxyContin, an opioid-based
pain relief medication. Purdue Pharma filed for bankruptcy on September 15, 2019 in the
Southern District of New York. In 2021, Judge Robert Drain approved a bankruptcy plan
deemed inadequate by several attorneys general, including Attorney General Formella. That plan
granted a lifetime legal shield to the Sackler family, unlawfully blocking states like New
Hampshire from pursuing claims against the family. That plan required the Sackler family to pay
$4.325 billion over nine (9) years to the states, municipalities, and plaintiffs that sued the
company. Attorney General Formella objected to that plan because of inadequate contributions
by the Sacklers and also because the Bankruptcy Court was forcing the objecting states to release
the Sacklers from all civil liability. The Sacklers never filed for bankruptcy but were attempting
to use the bankruptcy process to obtain for themselves non-consensual, third-party releases from
sovereign states that brought police power civil enforcement actions against them. In December
2021, the U.S. District Court (S.D.N.Y) (Judge Colleen McMahon) vacated the Purdue
bankruptcy order, agreeing that the Bankruptcy Court lacked authority to force states to release
their claims against the Sackler family.
This settlement is conditioned on approval by the Bankruptcy Court of the revised
bankruptcy plan. The court-ordered mediation, which began on January 3, 2022 resulted in the
following settlement terms:
(a) Payment of $1 billion by the Sacklers, and an additional $175 million (payments
spread
over 18 years).

See, “The Bankruptcy Court’s Rule is in: J&J’s Texas Two-Step does not Constitute a Bad Faith Filing”, National
Law Review, Volume XII, No. 61 (Wednesday, March 2, 2022).
7
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the

(b) Payment of an additional $500 million in the event of a sale of certain of the Saklers’
assets reaches a specified benchmark.
(c) Issuance of a statement of regret by the Sacklers for their role in theopioid epidemic
and to the victims whose lives have been devastated.
(d) Sacklers must allow institutions to remove their family name from buildings,
scholarships and fellowships.
(e) The Saklers must participate in a public hearing on March 9, 2022 where victims and
their survivors would be given an opportunity to directly address the families;
(f) Purdue must disclose additional documents previously withheld as privileged legal
advice; and
(g) The States reserved the right to oppose non-consensual, non-debtor releases before
United States Supreme Court, should an appeal be heard there.
Issues Presented:

(1) Does the bankruptcy court have the authority to grant members of the Sackler family,
who own the OxyContin maker, protection from civil opioid lawsuits?
(2) What provision of the Bankruptcy Code allows non-debtor third-parties a legal shield
in exchange for providing monies to fund a Plan and/or a settlement provided for
under
a Plan?
D. USA Gymnastics
Sexual abuse is at the center of the USAG bankruptcy. USA Gymnastics (“USAG”) filed
a Chapter 11 Petition on December 5, 2018 in the Southern District of Indiana. 8 A newly elected
Kathryn Carson, elected on the eve of the filing of the bankruptcy, became Board Chair. She led
the USAG through the bankruptcy to address the hundreds of tort claims of made against the
USAG by sexual abuse survivors (“Survivors”). The USA Gymnastics case was assigned to
Judge Robyn L. Moberly,
The parties were referred to mediation. On January 21, 2020, the Tort Claimants
Creditors Committee filed a Motion to Dismiss the bankruptcy case.9 The Survivors urged Judge
Moberly to dismiss the bankruptcy case to allow the hundreds of lawsuits to proceed and alleged
that the “good faith” attempts by USAG to reach a settlement for its plan of reorganization was a
concerted effort by USAG to buy time to protects its assets in the 2020 Summer Olympic
revenue stream. The hearings on the tort claimants’ motion to proceed against the US Olympic
and Paralympic Committee (“USOPC”) and the debtor’s motion to enforce the automatic stay
provisions of 11 U.S.C. § 362 against the tort claimants were carried and were resolved through
the settlement.10

8

In re USA Gymnastics, Case No. 18-09108 (Bankr. S.D. Ind. 2018).
See, Id. at Docket No. 892.
10
Of note was the grant of the debtor’s request for an extension of time within which the debtor may remove state
court actions pursuant to 28 U.S.C. § 1452 and Fed.R.Bankr.P. 9027. See, Id. e.g. Docket no. 1843.
9
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On December 13, 2021, Judge Moberly confirmed the debtor’s plan of reorganization
which provides for non-monetary commitments from the debtor focused on athlete safety and
wellness and a $380 million financial settlement. The monetary settlement is to be contributed to
by all of USAG’s insurers, including National Casualty Co., Virginia Surety Co. and TIG
Insurance Co. The additional settlement provisions were:

and

(1) Commitments by USAG to strengthen Safe Sport policies, complaint adjudication
member club involvement.
(2) Having at least one Survivor on USAG’s Board of Directions, Safe Sport Committee
and Athlete Health and Wellness Council.
(3) A Restorative Justice process to facilitate historical accountability, reconciliation and
continued cultural transformation in the gymnastics community.
(4) Formation of a trust fund for the survivors funded by the insurance companies, USAG
and the USOPC.
Background:

USA Gymnastics filed for bankruptcy protection in 2018 after Olympic bronze medalist
Jamie Dantzscher filed a lawsuit together with additional claimants for tort claims as survivors of
sexual abuse by Larry Nassar, a former doctor for USA Gymnastics. Larry Nassan,11 who was
the team doctor, sexually abused hundreds of female gymnasts over several years.
Issues Presented:
(1)
pursuant
(2)
(3)
files

Timing and decisions to be made by debtor as to removal of state court actions
to 28 U.S.C. § 1452 and Fed.R.Bankr.P. 9027.
Structure of Mediation to include non-debtor, non-adversary defendant parties.
What are the mechanics for a stay of state court actions when one joint-tort feasor
for bankruptcy protection and when is removal and/or vacation of the automatic stay
appropriate?

III.

THE INTERSECTION OF BANKRUPTCY AND STATE COURT
A. Restrictions On Bankruptcy Court Jurisdiction

The United States Supreme Court restricted the authority of bankruptcy courts over
certain state-law matters in Stern v. Marshall.12 In Stern, the Court found that Article III
prevented bankruptcy courts to have authority over a debtor’s counterclaim for tortious
interference against a party who had filed a proof of claim in the debtor’s bankruptcy case, even
though Congress had explicitly deemed “counterclaims by the estate against persons filing
11

Larry Nassar was convicted in state and federal courts for sexual assaults of over 100 victims and possession of
thousands of images of child pornography and sentenced to incarceration for over 100 years without the opportunity
for parole.
12
See Stern v. Marshall, 564 U.S. 462 (2011).
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claims against the estate” to constitute core bankruptcy proceedings. The Stern Court ruled it
unconstitutional for a bankruptcy court to enter a final judgment on a state common law
counterclaim that was independent of federal bankruptcy law and not resolvable in the process
of ruling on a creditor’s proof of claim in bankruptcy.13 The test was established by the Stern
Court to be “whether the action at issue stems from the bankruptcy itself or would necessarily be
resolved in the claims allowance process.”14
Whether or not a bankruptcy judge has the power to enter a final judgment in a particular
bankruptcy matter is a separate inquiry from whether or not federal question jurisdiction exists .15
Congress divided bankruptcy proceedings into two types: (1) core and (2) non-core. If the matter
is a core proceeding, then the bankruptcy judge is authorized to enter a final judgment on the
merits, reviewable by the district court under the “clearly erroneous” standard.16 However, if the
bankruptcy judge determines that a matter is not a core proceeding or otherwise related to a
bankruptcy case, the judge is only authorized to submit proposed findings of fact and
conclusions of law to the district court.17 Only district judges may enter final orders or judgments
in non-core proceedings after reviewing the bankruptcy’s findings and conclusions de novo.18
B. Mandatory Versus Permissive Abstention
A bankruptcy court’s power is constrained by statutory abstention.19 Bankruptcy courts
may abstain from hearing a particular bankruptcy proceeding “in the interest of justice, or in the
interest of comity with State courts or respect for State law.”20 Courts have broad discretion to
abstain under this “permissive abstention” doctrine.21
Under the “permissive abstention” doctrine, 28 U.S.C. § 1334(c)(1), courts
have broad discretion to abstain from hearing state law claims whenever
appropriate “in the interest of justice, or in the interest of comity with State
courts or respect for State law.” See also Wood v. Wood (In re Wood), 825 F.2d
90, 93 (5th Cir.1987) (noting that § 1334(c)(1) “demonstrate the intent of
Congress that concerns of comity and judicial convenience should be met, not by
rigid limitations on the jurisdiction of federal courts, but by the discretionary
exercise of abstention when appropriate in a particular case”). Under §
1334(c)(2), however, courts must abstain from hearing a state law claim for which
there is no independent basis for federal jurisdiction other than § 1334(b) “if an
action is commenced, and can be timely adjudicated, in a State forum of
appropriate jurisdiction.” Mandatory abstention applies only to non-core
proceedings — that is, proceedings “related to a case under title 11,” but not
13

Id. at 475 - 476.
Id. at 499.
15
Id. at 479 – 480.
16
28 U.S.C.§ 158(b).
17
28 U.S.C. § 157(c)(1).
18
Id.
19
Celotex Corp. v. Edwards, 514 U.S. 300, 307 (1995).
20
28 U.S.C. § 1334(c)(1).
21
See Gober v. Terra + Corp. (In re Gober), 100 F.3d 1195, 1206 (5th Cir. 1996).
14
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“arising under title 11, or arising in a case under title 11.” 28 U.S.C. §§
157(b)(1) & 1334(c)(2). A court, however, may abstain at its discretion from
deciding either core or non-core proceedings under § 1334(e)(1) if the
interests of justice, comity, or respect for state law so require.
Gober, 100 F.3d at 1206 (emphasis added).
The Third Circuit’s test for determining whether a matter is “related to” bankruptcy is
“whether the outcome of that proceeding could conceivably have any effect on the estate being
administered in bankruptcy”.22
Mandatory Abstention:
Courts are required to abstain from hearing certain proceedings commenced in state
court. 28 U.S.C. § 1334(c)(2). “For mandatory abstention to apply, a proceeding must: (1) be
based on a state law claim or cause of action; (2) lack a federal jurisdictional basis absent
the bankruptcy; (3) be commenced in a state forum of appropriate jurisdiction; (4) be
capable of timely adjudication; and (5) be a non-core proceeding.” Lindsey v. O’Brien (In re
Dow Corning Corp.), 86 F.3d 482, 497 (6th Cir. 1996) (emphasis added). Additionally, the
Bankruptcy Code allows the court to abstain from hearing an entire bankruptcy case in certain
circumstances. 11 U.S.C. § 305 of the Bankruptcy Code provides, in pertinent part, that:
(a) The court, after notice and a hearing, may dismiss a case under this title, or
may suspend all proceedings in a case under this title, at any time if –
(1) the interests of creditors and the debtor would be better served by such
dismissal or suspension…
11 U.S.C. §305(a).
The Third Circuit Court of Appeals held in Stoe v. Flaherty, 436 F.3d 209 (3d Cir. 2006)
that mandatory abstention is warranted if the following five (5) factors are met:
(1) the proceeding is based upon a state law claim or cause of action;
(2) the claim or cause of action is “related to” a case under title 11, but does not “arise
under” title 11 and does not “arise in” a case under title 11;
(3) federal courts would not have jurisdiction over the claim but for its relation to a
bankruptcy case;
(4) an action “is commenced” in a state forum of appropriate jurisdiction; and
(5) the action can be “timely adjudicated” in a state forum of appropriate jurisdiction.
See, Stoe, 436 F.3d at 212.
Whether a case “arises under” title 11 or a case filed under title 11 depends on whether it
is “core” or “non-core” pursuant to 28 U.S.C. §157(b).23 The bankruptcy court
22
23

Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir. 1984).
Stoe, 436 F.3d at 216.
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must first look to the illustrative list of ‘core’ proceedings found in § 157(b)(2). It
must then conduct [the Third Circuit’s] two-step test, according to which a claim
will be deemed core “if (1) it invokes a substantive right provided by title 11 or
(2)
if it is a proceeding, that by its nature, could arise only in the context of a
bankruptcy
case.
In re Exide Techs., 544 F.3d 196, 206 (3d Cir. 2008).
If all of the claims are non-core and all other factors set forth in 28 U.S.C. § 1334(c)(2)
are met, the bankruptcy court must abstain from exercising jurisdiction. The Third Circuit’s
holding on the factor regarding timely adjudication in state court only requires that the state court
action proceed expeditiously in the state court, not that it must proceed faster than in the
bankruptcy court.24
Permissive abstention.
When the requirements for mandatory abstention are not met, a party may request the
bankruptcy court to exercise permissive abstention. Pursuant to 28 U.S.C. § 1334(c)(1), the
bankruptcy court may abstain from hearing a matter by exercising its broad discretionary power
to abstain.
Example:
In In re Donington, Karcher, Salmond, Ronan & Rainone, P.A., 194 B.R. 750 (D.N.J.
1996), Magistrate Judge Pisano conducted hearings on motions for abstention and remand to
state court coupled with modification of the automatic stay arising out of various complaints,
answers and third-party complaints between the parties.25 The defunct law firm (“Donington law
firm”) obtained a loan in the sum of $750,000.00 from United Jersey Bank (“UJB”). To secure
the loan, the Donington law firm granted UJB a first priority security interest in present and
future accounts receivable, etc. and several individual shareholders of the law firm executed
personal guaranties.26
The law firm was faced with severe financial difficulties which occurred, in part, as a
result of a delay in payments owed to it from Warwick Insurance Company (“Warwick”) which
was in liquidation by the State of New Jersey.27
To bridge the gap, the law firm solicited a loan from one of the named partners, John
Scott Donington (“John”). John did not personally have the money, so John borrowed
24

Exide, 544 F.3d at 218.
Donington, 194 B.R. at 753.
26
Id. at 753 - 754.
27
Id. at 754.
25
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$100,000.00 from a close personal friend, Dr. Burke, who was also a client of the firm. Dr.
Burke issued a check to the law firm in the sum of $100,000.00 and received an interest-bearing
Note in exchange. Simultaneously, the Donington law firm executed and delivered a Note to
John and John assigned the Note to Dr. Burke with the understanding that the Donington law
firm was to make payments directly to Dr. Burke. It was alleged that any funds received by the
Donington law firm would first be used to repay Dr. Burke.28
A Complaint was filed in the Superior Court of New Jersey, Essex County on behalf of
Dr. Burke on August 5, 1995. Dr. Burke named the Donington law firm, UJB, as well as
Karcher, Rinone and Gordon (shareholders of the Donington law firm). Relief sought in the
Complaint included:
(1) reformation of the loan documents;
(2) repayment of the entire outstanding balance;
(3) injunctive relief demanding that the Donington law firm place the Warwick
receivables
in a separate account; and
(4) determination of the rights and obligations of Dr. Burke and UJB regarding the
accounts receivables.29
In turn, UJB filed cross-claims against the Donington law firm seeking appointment of a
statutory receiver. UJB included a third-party Complaint against the individual shareholders,
Karcher, Donington, Gordon, Lazarus, Rainone, McGuire, Ronan, Salmond, Luongo, Leroe and
Connell each of whom personally guaranteed the UJB loans.
John served an answer to UJB’s third-party complaint and the crossclaims asserted
against him in his individual capacity as a guarantor, as well as a fourth-party complaint against
the law firm’s various shareholders alleging breach of contract claims in connection with an
agreement entered into when John left the law firm.30
The Donington law firm filed a Chapter 11 Petition on August 17, 1995. Dr. Burke’s
complaint was automatically stayed as to his action against the Donington law firm (debtor).
The late Judge Harry A. Margolis, J.S.C. administratively stayed the remainder of the
proceedings in state court, including Burke’s legal malpractice claims against non-debtor
defendants and the third-party action against the individual non-debtor defendants.31
A motion to modify the automatic stay to permit Dr. Burke to proceed in state court
against both the debtor and non-debtor defendants was filed. Simultaneously, UJB filed an
application to state court to continue its third-party action against the individual guarantors since
they were non-debtors and the automatic stay did not apply. Thereafter, non-debtor defendants
Karcher, Rainone and Gordon filed a notice of removal, removing the state court action from
28

Id.
Id.
30
Id.
31
Id. at 754 – 755.
29
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Essex County to the District Court. The bankruptcy court denied Dr. Burke’s motion to modify
the automatic stay.32
Dr. Burke then filed a motion for the District Court to abstain and remand the action back
to state court and to modify the stay to permit him to continue the action against the debtor. UJB
moved to sever its third-party action against the individual guarantors from Dr. Burke’s case and
remand it to state court. Debtor’s counsel opposed the motions and asserted that the entire
matter should be before the bankruptcy court.33
Which leads us to a discussion of the considerations to be afforded to a motion for
removal. We will come back to Judge Pisano and the Donington case in a moment.
C. Removal.
There is a general removal statute - 28 U.S.C. § 1446 which requires that a notice of
removal of an action to be filed within thirty (30) day of the service of the pleading upon which
authority for the removal is based. There is also a bankruptcy removal statute, specifically, 28
U.S.C § 1452 which allows a party to remove a claim or action to the district court if 28 U.S.C. §
1334 provides a federal jurisdictional basis for the action.
28 U.S.C. § 1452 provides, in pertinent part, that:
(a) A party may remove any claim or cause of action in a civil action other than a
proceeding before the United States Tax Court or a civil action by a governmental
unit to enforce such governmental unit’s police or regulatory power, to the district
court for the district where such civil action is pending, if such district court has
jurisdiction of such claim or cause of action under section 1334 of this title.
28 U.S.C. § 1452(a).
The Federal Rule of Bankruptcy Procedure applicable to the bankruptcy removal statue is
Fed.R.Bank.P. 9027.
Fed.R.Bank.P. 9027 provides that:
(a) Notice of Removal.
(1) Where Filed; Form and Content. A notice of removal shall be filed with the
clerk for the district and division within which is located the state or federal court
where the civil action is pending. The notice shall be signed pursuant to Rule
9011 and contain a short and plain statement of the facts which entitle the party
filing the notice to remove, contain a statement that upon removal of the claim or
cause of action the party filing the notice does or does not consent to entry of final
32

Id. at 755.
Id. In his Opinion, Magistrate Judge Pisano lamented that “[i]ndeed, pursuant to the Local Rules for the District
of New Jersey, this case should have been immediately referred to the bankruptcy court upon being removed from
Essex County. For reasons unknown to the Court, this did not occur, and the present motions landed on the district
court’s motion calendar. The motions then were referred to the undersigned by the Honorable William H. Walls.
Clearly having jurisdiction over this action, see 28 U.S.C. §1334(b), the Court is required to exercise it.”
33
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orders or judgment by the bankruptcy court, and be accompanied by a copy of all
process and pleadings.
(2) Time for Filing; Civil Action Initiated Before Commencement of the Case
Under the Code. If the claim or cause of action in a civil action is pending
when a case under the Code is commenced, a notice of removal may be filed
only within the longest of (A) 90 days after the order for relief in the case
under the Code, (B) 30 days after entry of an order terminating a stay, if the
claim or cause of action in a civil action has been stayed under §362 of the
Code, or (C) 30 days after a trustee qualifies in a chapter 11 reorganization
case but not later than 180 days after the order for relief.
(3) Time for filing; civil action initiated after commencement of the case
under the Code. If a claim or cause of action is asserted in another court
after the commencement of a case under the Code, a notice of removal may
be filed with the clerk only within the shorter of (A) 30 days after receipt,
through service or otherwise, of a copy of the initial pleading setting forth the
claim or cause of action sought to be removed, or (B) 30 days after receipt of
the summons if the initial pleading has been filed with the court but not
served with the summons.
(b) Notice. Promptly after filing the notice of removal, the party filing the notice
shall serve a copy of it on all parties to the removed claim or cause of action.
(c) Filing in Non-Bankruptcy Court. Promptly after filing the notice of removal,
the party filing the notice shall file a copy of it with the clerk of the court from
which the claim or cause of action is removed. Removal of the claim or cause of
action is affected on such filing of a copy of the notice of removal. The parties
shall proceed no further in that court unless and until the claim or cause of action
is remanded.
(d) Remand. A motion for remand of the removed claim or cause of action shall
be governed by Rule 9014 and served on the parties to the removed claim or
cause of action.
(e) Procedure After Removal.
(1) After removal of a claim or cause of action to a district court the district court
or, if the case under the Code has been referred to a bankruptcy judge of the
district, the bankruptcy judge, may issue all necessary orders and process to bring
before it all proper parties whether served by process issued by the court from
which the claim or cause of action was removed or otherwise.
(2) The district court or, if the case under the Code has been referred to a
bankruptcy judge of the district, the bankruptcy judge, may require the party filing
the notice of removal to file with the clerk copies of all records and proceedings
relating to the claim or cause of action in the court from which the claim or cause
of action was removed.
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(3) Any party who has filed a pleading in connection with the removed claim or
cause of action, other than the party filing the notice of removal, shall file a
statement that the party does or does not consent to entry of final orders or
judgment by the bankruptcy court. A statement required by this paragraph shall be
signed pursuant to Rule 9011 and shall be filed not later than 14 days after the
filing of the notice of removal. Any party who files a statement pursuant to this
paragraph shall mail a copy to every other party to the removed claim or cause of
action.
(f) Process After Removal. If one or more of the defendants has not been served
with process, the service has not been perfected prior to removal, or the process
served proves to be defective, such process or service may be completed or new
process issued pursuant to Part VII of these rules. This subdivision shall not
deprive any defendant on whom process is served after removal of the defendant's
right to move to remand the case.
(g) Applicability of Part VII. The rules of Part VII apply to a claim or cause of
action removed to a district court from a federal or state court and govern
procedure after removal. Repleading is not necessary unless the court so orders. In
a removed action in which the defendant has not answered, the defendant shall
answer or present the other defenses or objections available under the rules of Part
VII within 21 days following the receipt through service or otherwise of a copy of
the initial pleading setting forth the claim for relief on which the action or
proceeding is based, or within 21 days following the service of summons on such
initial pleading, or within seven days following the filing of the notice of removal,
whichever period is longest.
(h) Record Supplied. When a party is entitled to copies of the records and
proceedings in any civil action or proceeding in a federal or a state court, to be
used in the removed civil action or proceeding, and the clerk of the federal or state
court, on demand accompanied by payment or tender of the lawful fees, fails to
deliver certified copies, the court may, on affidavit reciting the facts, direct such
record to be supplied by affidavit or otherwise.
Thereupon the proceedings, trial and judgment may be had in the court, and all
process awarded, as if certified copies had been filed.
(i) Attachment or Sequestration; Securities. When a claim or cause of action is
removed to a district court, any attachment or sequestration of property in the
court from which the claim or cause of action was removed shall hold the
property to answer the final judgment or decree in the same manner as the
property would have been held to answer final judgment or decree had it been
rendered by the court from which the claim or cause of action was removed. All
bonds, undertakings, or security given by either party to the claim or cause of
action prior to its removal shall remain valid and effectual notwithstanding such
removal. All injunctions issued, orders entered and other proceedings had prior to
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removal shall remain in full force and effect until dissolved or modified by the
court.
Fed.R.Bankr.P. 9027.
Based upon the language of the applicable rule, Judge Pisano in Donington applied the
ninety (90) day time period, finding that Dr. Burke’s removal action was timely filed. 34 Judge
Pisano further found that Dr. Burke’s action and the third-party action were clearly “related to”
the debtor’s bankruptcy case which satisfied the third factor under 28 U.S.C. § 1334(c)(2). 35
Judge Pisano decided that mandatory abstention was appropriate and found that:
The entire Burke Action involves only "garden variety" contract and tort claims
and is not against the bankruptcy estate. See Beard, 914 F.2d at 444. Further, no
substantive right under the Bankruptcy Code is at issue in the action. See In re
The Guild and Gallery, 72 F.3d at 1178. The facts giving rise to the contract
claims involve pre-petition events and contracts, and the alleged breach occurred
before the Debtor's bankruptcy filing. The contract claims therefore involve state
law issues, exist independently from the Debtor's Chapter 11 reorganization, and
cannot be said to be an "integral part of the bankruptcy." Beard, 914 F.2d at 445.
The malpractice and negligence claims similarly involve pre-petition conduct,
relate only peripherally to the bankruptcy itself, and invoke no substantive rights
in bankruptcy. See id.; In re The Guild and Gallery, 72 F.3d at 1178. In such a
case, the district court "must abstain from hearing a purely state law claim where
there is no other basis for federal jurisdiction other than its relatedness to a
bankruptcy proceeding (including one where the debtor is a party)." State Bank of
Lombard v. Chart House, 46 B.R. 468, 472 (N.D.Ill.1985).36
D. Trusts, Inheritance And Bankruptcy
1. Revocable trusts: Pursuant to 11 U.S.C. § 541 of the Bankruptcy Code, assets held
in a revocable trust are considered “property of the estate” since the individual maintains control
over the trust until they die. When an individual files for bankruptcy, all of their assets become
part of the bankruptcy estate. A portion of the debtor’s property is afforded an exemption
(excluded from the assets which must be made available to pay creditors).37
In a Chapter 7 (liquidation) bankruptcy, the Chapter 7 trustee is given the authority and
responsibility to liquidate any non-exempt asset to pay creditors. In a Chapter 13, the debtor is
not obligated to give up (or liquidate) the non-exempt property but must account for that nonexempt property in the Chapter 13 plan which accounts for the value of the non-exempt property
in the Chapter 13 plan payments.
2. Irrevocable trusts: When an irrevocable trust is created, the grantor essentially
relinquishes those assets to the beneficiaries, even if the beneficiaries do not technically have
34

Donington, 154 B.R. at 757.
Id.
36
Id. at 759.
37
11 U.S.C. § 522 is the controlling statutory provision for the different exemption amounts for different types of
assets.
35
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access to those assets during the grantor’s lifetime. Addition of a spendthrift provision to a trust
may shield it from liquidation of a beneficiaries’ portion of the trust if a beneficiary files for
bankruptcy relief.
3. Inheritance: In a Chapter 7 bankruptcy case, any inheritance which a Chapter 7
debtor becomes entitled to within 180 days from the date of the filing of the Petition in
bankruptcy is “property of the estate”.38 The timing of the “entitlement” is the date of the person
from whom the Chapter 7 debtor inherits.
In a Chapter 13 (organization) bankruptcy case, any inheritance received after the filing
of the Petition in bankruptcy but before the case is closed, dismissed or converted is also
“property of the estate”.39

38

11 U.S.C. § 541(a)(5).
11 U.S.C. §1306(a)(1). This statutory provision expands what constitutes property under 11 U.S.C. § 541 to
include inheritances acquired beyond the 180-day limitation found in 11 U.S.C. § 541(a)(5).
39
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Veronica D. FRENCH, Debtor.
Veronica D. French, Plaintiff,
v.
Federal Home Loan Mortgage
Corporation, Defendant.
Case No. 18-24468 (MBK)
Adv. Pro. No. 18-01501 (MBK)
United States Bankruptcy Court,
D. New Jersey.
Hearing Date: August 6, 2020
Dated: August 28, 2020
Background: Chapter 13 debtor brought
proceeding to quiet title to real property
that had been the subject of earlier action
to foreclosure mortgage allegedly executed
by stranger to title. Defendant moved for
reconsideration of earlier order denying its
motion to dismiss based on Rooker-Feldman and other doctrines.
Holdings: The Bankruptcy Court, Michael B. Kaplan, J., held that:
(1) Rooker-Feldman doctrine did not bar
bankruptcy court from hearing debtor’s claims;
(2) fact that debtor/property owner was
not named as defendant, and did not
participate, in prior action to foreclose
mortgage prevented foreclosure judgment from having any res judicata or
collateral estoppel effect on quiet title
claims;
(3) quiet title claims were not barred by
‘‘entire controversy’’ doctrine; but
(4) bankruptcy court could not exercise
‘‘related to’’ jurisdiction over state law
claims asserted by Chapter 13 debtor
to quiet title; and
(5) even if bankruptcy court had jurisdiction, it would exercise its discretion to
permissively abstain.
Motion denied; dismissed.
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1. Bankruptcy O2164.1

Bankruptcy court possesses inherent
power to reconsider its orders at any time
before final judgment.
2. Bankruptcy O2164.1

Motion to alter or amend may be filed
only as to final judgment, not interlocutory
order. Fed. R. Civ. P. 59(e).
3. Bankruptcy O2164.1

Bankruptcy court may exercise its inherent power to reconsider an interlocutory order for the same reasons justifying
the alteration or amendment of a final
judgment: (1) when there is an intervening
change in controlling law; (2) based on
availability of new evidence that was not
available when the court made its initial
decision; or (3) in order to correct a clear
error of law or fact or to prevent manifest
injustice. Fed. R. Civ. P. 59(e).
4. Courts O509.2

Rooker-Feldman doctrine precludes
lower federal courts from exercising appellate jurisdiction over final state court judgments.
5. Courts O509.2

Rooker-Feldman doctrine did not bar
lower federal court from hearing a litigant’s claims where litigant was not party
to earlier state court action.
6. Judgment O584

Res judicata, or claim preclusion, bars
a party from initiating second suit against
the same adversary based on the same
cause of action stated in the first suit.
7. Judgment O540

There are three requirements for application of res judicata: (1) a final judgment on the merits in a prior suit involving
(2) the same parties or their privies, and
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(3) a subsequent suit based on the same
cause of action.

8. Mortgages and Deeds of Trust O2165
Fact that debtor/property owner was
not named as defendant, and did not participate, in prior action to foreclose mortgage granted by third party in alleged
chain of title created by deed on which
debtor’s signature had been forged prevented foreclosure judgment from having
any res judicata effect on debtor’s ability
to later pursue cause of action to quiet title
to the property in herself; not only did
actions involve different parties, but they
also involved different causes of action, one
to foreclose mortgage and the other to
quiet title.

9. Judgment O720
New Jersey follows the usual rule that
collateral estoppel bars litigation of facts
fully litigated and actually determined in
prior action, even one involving a different
claim or cause of action.

10. Judgment O634
Under New Jersey law, application of
collateral estoppel doctrine requires that
the issue to be precluded must (1) be
identical to the one previously litigated, (2)
have been actually litigated in prior proceeding, (3) have been asserted in a case
that went to judgment on the merits, (4)
have been essential to the prior judgment,
and (5) be asserted against the same party,
or one in privity.
11. Mortgages and Deeds of Trust
O2165
Fact that debtor/property owner was
not named as defendant, and did not participate, in prior action to foreclose mortgage granted by third party in alleged
chain of title created by deed on which
debtor’s signature had been forged prevented foreclosure judgment from having
any preclusive effect on issues that could

be litigated by debtor in subsequent proceeding to quiet title to property in herself.
12. Federal Courts O2578

Younger abstention doctrine applies
only to three exceptional categories of proceedings: (1) ongoing state criminal prosecutions; (2) certain civil enforcement proceedings; and (3) pending civil proceedings
involving certain orders uniquely in furtherance of state courts’ ability to perform
their judicial functions.
13. Federal Courts O2579

Under Colorado River doctrine, federal court may abstain, either by staying or
dismissing pending federal action, when
there is parallel ongoing state court proceeding.
14. Federal Courts O2632, 2650

Colorado River doctrine was inapplicable, and did not require bankruptcy
court to abstain from hearing quiet title
claim brought by Chapter 13 debtor, based
on a previously completed mortgage foreclosure action brought to foreclose on
mortgage executed by third party who was
in alleged chain of title created by deed on
which debtor’s signature had been forged.
15. Action O53(1)

Under the ‘‘entire controversy’’ doctrine, party cannot withhold part of a controversy for later litigation, not even when
the withheld component is a separate and
independently cognizable cause of action.
16. Action O53(1)

‘‘Entire controversy’’ doctrine is an
equitable doctrine, the application of which
is flexible.
17. Action O53(1)

‘‘Entire controversy’’ doctrine should
be applied with a case-by-case appreciation
for fairness to the parties.

287

FRENCH
Cite as 619 B.R. 285 (Bkrtcy.D.N.J. 2020)

18. Mortgages
O2168

and

Deeds

of

Trust

‘‘Entire controversy’’ doctrine has a
narrower application in mortgage foreclosure context and does not preclude ‘‘nongermane claims,’’ i.e., those not arising out
of the mortgage transaction which is the
subject matter of foreclosure action,
against the mortgagor or other persons
liable on the debt, except upon court order
for good cause.
19. Mortgages
O2168

and

Deeds

of

Trust

Claims to quiet title to property by
one who was not a party to prior mortgage
foreclosure action, a foreclosure action
which was brought on mortgage executed
by third party under alleged chain of title
created by the forgery of first party’s signature on deed, did not implicate the mortgage transaction which was the subject of
the foreclosure action and were not germane to the foreclosure proceeding, such
that the claims were not barred by ‘‘entire
controversy’’ doctrine.
20. Bankruptcy O2063

Bankruptcy court, like any federal
court, is obliged to raise sua sponte the
issue of whether it has jurisdiction over
any pending matter, even in absence of
any objection to its jurisdiction.
21. Bankruptcy O2043(1)

Proceeding is one over which bankruptcy court can exercise ‘‘arising under’’
jurisdiction if it invokes a substantive right
provided by the Bankruptcy Code. 28
U.S.C.A. § 1334(b).
See publication Words and Phrases
for other judicial constructions and
definitions.

22. Bankruptcy O2043(1)

Proceeding is one over which bankruptcy court can exercise ‘‘arising in’’ jurisdiction, if it would have no existence

outside of
§ 1334(b).

bankruptcy.

28

U.S.C.A.

See publication Words and Phrases
for other judicial constructions and
definitions.

23. Bankruptcy O2043(3)

Proceeding is one over which bankruptcy court can exercise ‘‘related to’’ jurisdiction if the outcome of the proceeding
could conceivably have any effect on estate
being administered in bankruptcy. 28
U.S.C.A. § 1334(b).
See publication Words and Phrases
for other judicial constructions and
definitions.

24. Bankruptcy O3715(9.1)

‘‘Related to’’ jurisdiction may still exist post-confirmation if the claims that are
raised sufficiently impact the debtor’s confirmed plan or are necessary for effective
reorganization. 28 U.S.C.A. § 1334(b).
25. Bankruptcy O2043(3), 3715(9.1)

While the ‘‘conceivable effect’’ test determines whether bankruptcy court can
exercise ‘‘related to’’ jurisdiction over
claims that were raised prior to confirmation of plan, ‘‘close nexus’’ test applies in
all disputes raised post-confirmation, regardless of when the conduct alleged in
the complaint occurred. 28 U.S.C.A.
§ 1334(b).
26. Bankruptcy O2043(3)

Cause of action is one over which
bankruptcy court can exercise ‘‘related to’’
jurisdiction under the generally applicable
‘‘conceivable effect’’ test if its outcome
could alter the debtor’s rights, liabilities,
options, or freedom of action, either positively or negatively, and it in any way
impacts upon handling and administration
of bankruptcy estate.
28 U.S.C.A.
§ 1334(b).
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27. Bankruptcy O3715(9.1)
Bankruptcy court could not exercise
‘‘related to’’ jurisdiction over state law
claims asserted by Chapter 13 debtor to
quiet title to property which had been the
subject of earlier action to foreclosure
mortgage allegedly executed by stranger
to title, where debtor did not look to quiet
title action as a source of funding for her
plan, which specifically indicated that quiet
title claims would be resolved outside the
plan through pending adversary proceeding, and where there was no post-confirmation estate to be affected by outcome of
the quiet title action.
28 U.S.C.A.
§ 1334(b).

28. Federal Courts O2684
Federal court may raise the issue of
abstention sua sponte.

29. Federal Courts O2650
Bankruptcy courts have broad discretion to permissively abstain from hearing
state law claims, and decision whether to
permissively abstain is committed to sound
judgment of the court. 28 U.S.C.A.
§ 1334(c)(1).

30. Federal Courts O2650
Ultimately, a decision by bankruptcy
court whether to exercise its discretion to
permissively abstain is fact driven, and the
factors governing this decision should be
applied flexibly. 28 U.S.C.A. § 1334(c)(1).

31. Federal Courts O2632, 2650
Even assuming that bankruptcy court
could not exercise ‘‘related to’’ jurisdiction
over state law claims asserted by Chapter
13 debtor to quiet title to property which
had been the subject of earlier action to
foreclosure mortgage allegedly executed
by stranger to title, court would exercise
its discretion to permissively abstain,
where the claims would have no effect on
efficient administration of post-confirmation estate, where the claims did not re-

quire interpretation of confirmed plan,
federal statutes, or complex bankruptcy issues, and where state court was more than
capable, and perhaps better equipped, to
resolve quiet title claims. 28 U.S.C.A.
§ 1334(c)(1).
32. Federal Courts O2650

Mandatory abstention did not apply,
in the absence of timely motion for abstention, to require the bankruptcy court to
abstain from hearing state law quiet title
claims brought by Chapter 13 debtor, especially where there appeared to be another basis for federal jurisdiction based on
diverse citizenship of parties. 28 U.S.C.A.
§ 1334(c)(2).
33. Federal Courts O2650

Bankruptcy court must abstain from
hearing certain ‘‘non-core’’ proceedings under mandatory abstention provision if: (1)
a timely motion is made; (2) proceeding is
based upon a state law claim or state law
cause of action; (3) the claim or cause of
action is ‘‘related to’’ case under title 11,
but does not ‘‘arise under’’ title 11 or
‘‘arise in’’ a case under title 11; (4) federal
courts would not have jurisdiction absent
its relation to a bankruptcy case; (5) an
action is ‘‘commenced’’ in a state forum of
appropriate jurisdiction; and (6) the action
can be timely adjudicated in state forum.
28 U.S.C.A. § 1334(c)(2).

Joseph M. Pinto, Esq., Polino & Pinto,
P.C., Moorestown Times Square, 720 E.
Main St., Suite 1C, Moorestown, NJ 08057,
Counsel for Plaintiff Veronica D. French
Betsy Ann Rosenbloom, Esq., Williams,
Caliri, Miller & Otley, P.C., 1428 Route 23,
PO Box 995, Wayne, NJ 07470, Counsel
for Defendant Federal Home Loan Mortgage Corporation
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Ethan R. Buttner, Esq., Reed Smith,
LLP, 136 Main Street, Suite 250, Princeton, NJ 08540, Counsel for Defendant Federal Home Loan Mortgage Corporation
MEMORANDUM OPINION
Honorable Michael B. Kaplan United
States Bankruptcy Judge
This matter comes before the Court on a
Motion for Reconsideration of Motion to
Dismiss, and Other Relief (‘‘Motion’’)
(ECF No. 37) filed by Defendant Federal
Home
Loan
Mortgage
Corporation
(‘‘FHLMC’’ or ‘‘Defendant’’). PlaintiffDebtor, Veronica French, (‘‘Debtor’’) filed
an Opposition (ECF No. 38) and the Defendant Submitted a Reply (ECF No. 44).
The Court has reviewed the parties’ submissions and has considered fully the arguments presented during oral argument on
August 6, 2020. For the reasons set forth
below, the Defendant’s Motion will be DENIED. However, the Court determines
that it is without subject matter jurisdiction to consider the Debtor’s claims; therefore, the Complaint will be dismissed without prejudice. The parties are granted stay
relief to pursue their respective rights in
other appropriate forums.
I.

Background
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was held by Bank of New York. Debtor
defaulted on her mortgage in 2002. The
lender obtained a judgment of foreclosure
in 2003, but did not proceed to sheriff’s
sale. The lender then brought a second
foreclosure action in 2004, which concluded
in a second uncontested foreclosure judgment against the Debtor in 2004.
The Debtor states that prior to a sheriff’s sale in connection with the second
foreclosure judgment, she consulted a financial firm, JP Global Property Management (‘‘Global’’) in an attempt to save her
home. As a result of her dealings with
Global, title to the Property was transferred to an individual named Mary Ann
Sorvino (‘‘Sorvino’’), an agent of Global, for
stated consideration of $370,000.00. The
Debtor maintains that this transfer was
accomplished by way of a forged deed and
without the Debtor’s knowledge. Sorvino
then executed a mortgage to Argent Mortgage Co., LLC in the amount of
$296,000.00 (the ‘‘Argent Mortgage’’) and
used the proceeds to satisfy the foreclosure judgment held by Bank of New York.
The Debtor was permitted to remain in
the Property and—for some period of
time—made payments to Global which she
alleges were for principal, interest, taxes
and insurance.

The factual background and procedural
history of this matter are well known to
the parties and will not be repeated in
detail here. In relevant part, the Debtor
purchased the property located at 2 Grant
Court, Columbus, New Jersey 08022 (the
‘‘Property’’) as new construction in 2000
for $226,766.89. Her purchase was financed
with a $155,550.00 purchase money mortgage which, after a series of assignments,

On October 15, 2007, Sorvino executed a
deed transferring the Property to another
agent of Global, an individual named Vincent LaTorre (‘‘LaTorre’’). LaTorre then
gave a mortgage on the Property to Wells
Fargo Bank, N.A. in the amount of
$375,250.00 (the ‘‘Wells Fargo mortgage’’).
The Complaint alleges that the Argent
mortgage was paid off and discharged of
record on October 31, 2006.1 LaTorre de-

1. It is unclear to the Court whether the 2006
date is a typo. It would make logical sense
that the Argent mortgage would have been
paid off after LaTorre obtained the Wells Fargo loan in 2007. The Court was unable to

locate the supporting documentation related
to the pay-off of the Argent mortgage, which
is identified as ‘‘Exhibit G’’ in the Debtor’s
brief. Debtor’s Brief in Opp’n at 25 ¶ 17, ECF
No. 38. Moreover, in the ‘‘Table of Contents
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faulted on the Wells Fargo mortgage and
Wells Fargo commenced a foreclosure action in 2008.
On October 15, 2008, the New Jersey
Attorney General filed a complaint against,
among others, Global, Sorvino, and LaTorre alleging they were involved in an
illegal foreclosure rescue scheme. The
Debtor was identified as an injured party.
On April 2, 2009, the New Jersey Attorney
General sent a letter to foreclosure counsel
for Wells Fargo informing them of the
consumer fraud action and advising, on the
Debtor’s behalf, that the Debtor was living
in the Property and wished to continue to
do so. It is undisputed that Wells Fargo
did not amend its foreclosure complaint to
name the Debtor as a party in interest;
nor did the Debtor attempt to contact
Wells Fargo to pursue a resolution.
Wells Fargo continued its foreclosure
action and obtained a final judgment of
foreclosure against LaTorre on May 28,
2009. An amended final judgment was entered on August 3, 2015, in the amount of
$405,525.04. Wells Fargo was the successful bidder at a sheriff’s sale in March 2016
and the bid was assigned to the Defendant.
The Defendant commenced an action seeking to evict the Debtor in October of 2016.
At that time, the Debtor retained an attorney and sought to intervene in the foreclosure action and vacate the sheriff’s sale.
On February 7, 2017, the Debtor’s motion
to intervene was denied and the parties
were ordered to participate in mediation;
however, the parties failed to reach a settlement. The Debtor did not appeal the
denial of her motion to intervene. On May
25, 2018, the Debtor—through new counsel—sought an emergent order staying her
eviction and reopening mediation. The mofor Exhibits,’’ Exhibit G is described simply as
the deed from Sorvino to LaTorre. Id. at 48.
In any event, it is undisputed that the Argent

tion likewise was denied and the Debtor
did not appeal.
On July 13, 2018, the Debtor filed the
instant Complaint in the United States
District Court for the District of New Jersey, seeking to quiet title to the Property
and seeking title to the Property free and
clear. Shortly thereafter, on July 19, 2018,
the Debtor filed for bankruptcy under
chapter 13. On October 2, 2018, the Complaint was referred to this Court and
opened as an adversary proceeding (Adv.
Pro. No. 18-01501). In response to the
Complaint, the Defendant filed a Motion to
Dismiss. After briefing and oral argument,
this Court denied the Motion to Dismiss
for reasons discussed on the record during
the hearing on April 9, 2020. Order Denying Motion to Dismiss, April 10, 2020,
ECF No. 17. The Defendant filed an Answer and the case proceeded. With the
assistance of the Court, the parties engaged in settlement discussions; however,
the negotiations were unsuccessful. On
July 24, 2020, the Defendant filed the instant Motion seeking reconsideration of
this Court’s April 10, 2020 Order denying
the Defendant’s initial motion to dismiss.
The Defendant again seeks dismissal of
the adversary proceeding based on theories of res judicata, collateral estoppel,
Rooker-Feldman, and abstention. The Motion alternatively seeks summary judgment and stay relief.
II. Discussion
A. Motion for Reconsideration
[1] The Federal Rules of Bankruptcy
Procedure do not recognize a ‘‘motion for
reconsideration.’’ Such a motion is not
mentioned in the Federal Rules of Civil
Procedure, nor is it provided for in our
Local Bankruptcy Rules. Nevertheless,
mortgage was satisfied, and the precise date
of satisfaction is immaterial to resolution of
this matter.
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this Court has previously determined that
it possesses the inherent power to reconsider its orders at any time before final
judgment. See In re Dots, LLC, 562 B.R.
286, 291 (Bankr. D.N.J. 2017) (collecting
cases and discussing bankruptcy court’s
authority to reconsider its interlocutory
orders at any time when it is consonant
with justice to do so); see also In re Kara
Homes, Inc., No. 06-19626, 2019 WL
4897010, at *3 (Bankr. D.N.J. Oct. 3, 2019),
adopted, No. 19-CV-17223, 2020 WL
3496958 (D.N.J. June 29, 2020). The Third
Circuit has likewise reached this conclusion. In re Energy Future Holdings Corp.,
904 F.3d 298 (3d Cir. 2018), cert. denied
sub nom. NextEra Energy, Inc. v. Elliott
Assocs., L.P., ––– U.S. ––––, 139 S. Ct.
1620, 203 L. Ed. 2d 898 (2019) (holding
that while the bankruptcy rules do not
expressly authorize motions for reconsideration, bankruptcy courts, like any other
federal court, possess inherent authority
and such authority permits courts to reconsider prior interlocutory orders at any
point during which the litigation continues,
as long as the court retains jurisdiction
over the case).
[2, 3] The Court notes that, in support
of its motion, the Defendant cites to Federal Rule of Civil Procedure 59(e), which is
made applicable to the bankruptcy court
under Federal Rule of Bankruptcy Procedure 9023. Rule 59 encompasses a Motion
for a New Trial or to Alter or Amend a
Judgment and ‘‘the rule only applies to
final judgments, not interlocutory orders.’’
Zitter v. Petruccelli, No. 15-6488, 2017 WL
1837850, at *2 (D.N.J. May 8, 2017); see
also In re Kara Homes, Inc., 2019 WL
4897010, at *3. Here, the Court is tasked
with reconsideration of an interlocutory
order; thus, Rule 59(e) does not apply.
However, in discussing the appropriate
standard to be used by bankruptcy courts
when exercising their inherent powers of
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reconsideration, the Third Circuit has on
at least one occasion approved use of the
same standards governing motions under
Rule 59. See In re Energy Future Holdings Corp., 904 F.3d at 311 (approving of
the use of the Rule 59 standard in the
context of an order approving a merger
agreement and accompanying termination
fee provision). Thus, it may be appropriate
for a court to exercise its inherent power
to reconsider an interlocutory order where
there is: ‘‘(1) an intervening change in the
controlling law; (2) the availability of new
evidence that was not available when the
court [made its initial decision]; or (3) the
need to correct a clear error of law or fact
or to prevent manifest injustice.’’ FED. R.
CIV. P. 59(e); see also In re Energy Future
Holdings Corp., 904 F.3d at 311; § 4478
Law of the Case, 18B Fed. Prac. & Proc.
Juris. § 4478 (2d ed.) § 4478.1 Law of the
Case—Trial Courts, 18B Fed. Prac. &
Proc. Juris. § 4478.1 (2d ed.) (approving
use of this standard in a discussion on the
court’s ‘‘necessary authority to correct itself’’).
In this case, the Court’s denial of the
Defendant’s initial motion to dismiss was
premised on the Court’s concern that, at
that time, it could not dismiss the Complaint based on abstention doctrines, Rooker-Feldman, or estoppel when it was undisputed that the Debtor was not a party
to the underlying foreclosure action. See,
e.g., Transcript of April 9, 2020 Hearing
at 12, Lines 1-6, (pg 14, Lines 18-20), (pg
20 Lines 8-13), ECF No. 20. In the present
Motion, the Defendant reiterates these arguments and, aside from reciting the standard for a motion for reconsideration, fails
to explain the precise basis for reconsideration of this Court’s initial determination—
apart from suggesting that the Court ‘‘may
have [previously] misapprehended the
facts of the case’’ in denying the Defendants first motion to dismiss. Motion at 12,
ECF No. 37.
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[4, 5] The Court’s concerns regarding
the application of the Rooker-Feldman, res
judicata, and estoppel doctrines remains a
bar to the requested relief. It is still undisputed that the Debtor was not a party to
the foreclosure proceeding and the Court
is now more confident that the merits of
the Debtor’s allegations of forgery and her
claims to the Property were not addressed
in the state court—which renders RookerFeldman, claim preclusion, and the estoppel doctrines inapplicable. ‘‘The Rooker–
Feldman doctrine ‘‘precludes lower federal
courts from exercising appellate jurisdiction over final state-court judgments.’’
Robinson v. New Jersey Mercer Cty. Vicinage-Family Div., 514 F. App’x 146, 150
(3d Cir. 2013) (internal citations and quotations omitted); see also, e.g., Davis v. Bank
of Am., NA, No. 19-13515, 2020 WL
2764802, at *4 (D.N.J. May 27, 2020) (noting that under the Rooker-Feldman doctrine, lower federal courts lack subject
matter jurisdiction to engage in appellate
review of state court determinations).
However, the Third Circuit has clarified
that the Rooker-Feldman Doctrine does
not bar a district court from hearing a
plaintiff’s claims where the plaintiff was
not a party to the state court action. See
Marks v. Stinson, 19 F.3d 873, 885 n.11
(3d Cir. 1994).
[6–8] Likewise, ‘‘[r]es judicata, also
known as claim preclusion, bars a party
from initiating a second suit against the
same adversary based on the same ‘cause
of action’ as the first suit’’ and requires: (1)
a final judgment on the merits in a prior
suit involving (2) the same parties or their
privies, and (3) a subsequent suit based on
the same cause of action. McLaughlin v.
Bd. of Trustees of Nat’l Elevator Indus.
Health Benefit Plan, 686 F. App’x 118, 121
(3d Cir. 2017) (citing In re Mullarkey, 536
F.3d 215, 225 (3d Cir. 2008)). Here, there
merits of the Debtor’s claims were not

addressed in the state court, she was not
permitted to intervene as a party in the
foreclosure litigation, and the instant action seeks to resolve a title dispute—a
cause of action distinct from foreclosure.
[9–11] Finally, as to collateral estoppel, ‘‘New Jersey follows the usual rule
that collateral estoppel bars litigation of
facts fully litigated and actually determined in a prior action, even one involving
a different claim or cause of action.’’ Farah
v. Lasalle Bank Nat’l Ass’n as Tr. for
WAMU Mortg. Pass-Through Certificates
Series 2006-AR7 Tr., No. 15-CV-2602, 2020
WL 2521278, at *14 (D.N.J. May 18, 2020)
(citing Tarus v. Pine Hill, 189 N.J. 497,
520, 916 A.2d 1036 (2007)). In order for the
collateral estoppel doctrine to apply, ‘‘[t]he
issue must (1) be identical to the one previously litigated; (2) have been actually litigated; (3) have been asserted in a case that
went to judgment on the merits; (4) have
been essential to the prior judgment; (5)
be asserted against the same party, or one
in privity.’’ Id. (citing Twp. Of Middletown
v. Simon, 193 N.J. 228, 236, 937 A.2d 949
(2008)). Here, the Debtor was not a party
to the underlying foreclosure action and
the issues raised in her Complaint regarding forgery and her interest in the Property have not been litigated in the state
court and did not result in a judgment on
the merits.
Although the Defendant frames the
Complaint as an attempt to relitigate or
improperly collaterally attack the final
judgment of foreclosure, New Jersey state
law clarifies that a final foreclosure judgment does not preclude a non-party to that
foreclosure action from pursuing a civil
action to resolve a title dispute. See, e.g.,
Residential Mortg. Loan Tr. 2013-TT2 by
U.S. Bank Nat’l Ass’n v. Morgan Stanley
Mortg. Capital, Inc., 457 N.J. Super. 237,
198 A.3d 1025, 1028 (App. Div. 2018) (discussing N.J. STAT. ANN. § 46:18-13 and
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holding that res judicata did not bar quiet
title action); Suser v. Wachovia Mortg.,
FSB, 433 N.J. Super. 317, 78 A.3d 1014,
1018 (App. Div. 2013) (discussing N.J.
STAT. ANN. 2A:62–1 and noting that one of
its purposes is to permit a landowner to
sue for clarification of the validity or reach
of her title in circumstances that otherwise
preclude a forum for the resolution of such
a dispute). Therefore, there was no misapprehension of the facts, and there is nothing before the Court which warrants reconsideration of its prior determination
that, on this record, Rooker-Feldman, res
judicata, and estoppel do not preclude this
Court’s consideration of the Debtor’s
claims.
[12] Likewise, the abstention doctrines
cited by the Defendant do not apply to the
circumstances of this case. As an initial
matter, this Court notes that in Sprint
Commc’ns, Inc. v. Jacobs the Supreme
Court limited the scope of the Younger v.
Harris, 401 U.S. 37, 91 S.Ct. 746, 27
L.Ed.2d 669 (1971) abstention doctrine and
changed the test for its applicability. 571
U.S. 69, 78, 134 S. Ct. 584, 591, 187 L. Ed.
2d 505 (2013); see also Hamilton v. Bromley, 862 F.3d 329, 337 (3d Cir. 2017) (examining Sprint). Thus, ‘‘Younger applies
to only ‘three exceptional categories’ of
proceedings: (1) ‘ongoing state criminal
prosecutions’; (2) ‘certain civil enforcement
proceedings’; and (3) ‘pending civil proceedings involving certain orders uniquely
in furtherance of the state courts’ ability
to perform their judicial functions.’ ’’ Malhan v. Sec’y United States Dep’t of State,
938 F.3d 453, 462 (3d Cir. 2019) (quoting
Sprint, 571 U.S. at 78–79, 134 S. Ct. 584
(citations and quotations omitted)). The
matter presently before this Court does
not meet any of these descriptions. Further, in support of its Younger abstention
argument, the Defendant uses the incorrect test and cites to a pre-Sprint case:
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Downey v. Perrault, Case No. 08-1018,
2009 WL 3030051, at *1 (D.N.J. Sept. 15,
2009). ‘‘While Courts in this District had
previously abstained where there were ongoing state foreclosure proceedings, TTT
the Court finds that Sprint changes the
analysis significantly such that these cases
are no longer persuasive.’’ Chambers v.
Wells Fargo Bank, N.A., No. CV 15-6976,
2016 WL 3533998, at *4 n.5 (D.N.J. June
28, 2016), aff’d, 726 F. App’x 886 (3d Cir.
2018) (rejecting Downey as unpersuasive).
[13, 14] Pursuant to the Colorado River doctrine, a federal court may abstain,
either by staying or dismissing pending
federal action, when there is parallel ongoing state court proceeding. See In re Farzan, No. 19-29256, 2020 WL 2769046, at *8
(Bankr. D.N.J. May 27, 2020) (citing Colorado River Water Conservation District v.
United States, 424 U.S. 800, 96 S. Ct. 1236,
47 L.Ed.2d 483 (1976)). In this case, there
is no ongoing state court action to quiet
title and, as set forth above, such an action
is not precluded by the existence of a final
judgment of foreclosure under New Jersey
law. Therefore, the Colorado River doctrine does not apply.
[15–19] Finally, the Defendant seeks
dismissal under the Entire Controversy
Doctrine. Pursuant to this doctrine, ‘‘a party cannot withhold part of a controversy
for later litigation even when the withheld
component is a separate and independently
cognizable cause of action.’’ In re Mullarkey, 536 F.3d 215, 229 (3d Cir. 2008). ‘‘As
an equitable doctrine, its application is
flexible, with a case-by-case appreciation
for fairness to the parties.’’ Id. With specific respect to foreclosures of mortgages,
the Third Circuit has said that the Entire
Controversy Doctrine has a narrower application and does not preclude ‘‘non-germane claims against the mortgagor or other persons liable on the debt’’ except upon
court order for good cause. Kajla v. U.S.
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Bank Nat’l Ass’n as Tr. for Credit Suisse
First Bos. MBS ARMT 2005-8, 806 F.
App’x 101, 105 (3d Cir. 2020) (citing N.J.
Ct. R. 4:64-5 and discussing germane versus non-germane claims in the context of a
foreclosure action). In foreclosure proceedings, ‘‘germane claims are those arising
out of the mortgage transaction which is
the subject matter of the foreclosure action.’’ In re Mullarkey, 536 F.3d at 230.
Here, the Debtor was not a party to the
mortgage and her allegations of forgery
are against a third party who also is not a
party to the mortgage and do not implicate
the mortgage transaction which is the subject of the foreclosure action. Accordingly,
the Court is satisfied that the claims in the
Complaint are not germane to the foreclosure proceeding and are not precluded by
the Entire Controversy Doctrine.
[20] In light of the above, dismissal of
the Complaint for the reasons set forth in
the Defendant’s Motion is not warranted.
However, the parties’ arguments and the
discussion during the hearing on this Motion raise questions regarding this Court’s
subject matter jurisdiction in general. Indeed, a threshold question in any case is
whether this Court has jurisdiction to
grant the requested relief. Although this
issue was not specifically raised by the
parties, the bankruptcy court, like all federal courts, is obliged to raise sua sponte
the issue of whether it has jurisdiction
over any pending matter. See, e.g., Grp.
Against Smog & Pollution, Inc. v. Shenango Inc., 810 F.3d 116 (3d Cir. 2016)
(stating that a court may raise jurisdictional issues sua sponte); In re Wilton Armetale, Inc., No. 16-16779 (JKF), 2019 WL
2.

The Court’s finding at that juncture was
bottomed on the fact that the Debtor’s chapter 13 plan had not yet been confirmed and it
appeared that successful prosecution of the
Adversary Proceeding was inextricably intertwined with feasibility of the plan. Since then,
however, the Court has confirmed the Debt-

1150032, at *1 (Bankr. E.D. Pa. Mar. 11,
2019) (noting that a federal court is obligated to determine whether it has subject
matter jurisdiction before proceeding to
the merits of the case); In re: Green Field
Energy Servs., Inc., 554 B.R. 315, 319
(Bankr. D. Del. 2016) (‘‘The obligation to
examine subject matter jurisdiction exists
even when there is no objection.’’) (citing
Nuveen Mun. Trust v. WithumSmith
Brown, P.C., 692 F.3d 283, 293 (3d Cir.
2012); Arbaugh v. Y & H Corp., 546 U.S.
500, 514, 126 S. Ct. 1235, 163 L.Ed.2d 1097
(2006)); In re Venuto, 343 B.R. 120, 125
(Bankr. E.D. Pa. 2006).
In denying the Defendant’s initial motion to dismiss, this Court made an implicit
finding that it had subject matter jurisdiction to address the Complaint.2 For the
reasons explained below, this Court now
determines that it lacks subject matter
jurisdiction to consider the merits of the
Debtor’s claims. See, e.g., In re Spree.Com
Corp., 295 B.R. 762, 767 (Bankr. E.D. Pa.
2003) (reevaluating prior finding of ‘‘related to’’ jurisdiction).
B.

Jurisdiction

[21–23] Pursuant to 28 U.S.C. § 1334
bankruptcy jurisdiction extends to four
types matters: (1) cases ‘under’ title 11; (2)
proceedings ‘‘arising under’’ title 11; (3)
proceedings ‘‘arising in’’ title 11; and (4)
proceedings ‘‘related to’’ a case under Title
11. 28 U.S.C. §§ 1334(b), 157(a); Celotex
Corp. v. Edwards, 514 U.S. 300, 307, 115 S.
Ct. 1493, 131 L.Ed.2d 403 (1995); In re G-I
Holdings, Inc., 580 B.R. 388, 423 (Bankr.
D.N.J. 2018). ‘‘Matters ‘under’ title 11 simor’s plan—which is not dependent upon the
success of the pending litigation—and the
claims, along with all of the estate assets,
have re-vested in the Debtor. If there were
subject matter jurisdiction at the outset, for
the reasons explained infra, it no longer exists.
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ply refers to the bankruptcy petition itself.’’ In re Rusciano, No. 15-32888, 2020
WL 111470, at *4 (Bankr. D.N.J. Jan. 8,
2020) (citing Stoe v. Flaherty, 436 F.3d
209, 216 (3d Cir. 2006)).
[A] case ‘‘arises under’’ title 11 if it
invokes a substantive right provided by
title 11. Proceedings ‘‘arise in’’ a bankruptcy case, if they have no existence
outside of the bankruptcy. Finally, a
proceeding is ‘‘related to’’ a bankruptcy
case if the outcome of that proceeding
could conceivably have any effect on the
estate being administered in bankruptcy.
In re G-I Holdings, Inc., 580 B.R. at 423
(citing case Stoe v. Flaherty, 436 F.3d 209,
216 (3d Cir. 2006), as amended (Mar. 17,
2006). Here, the instant adversary proceeding does not implicate a substantive
right provided by title 11 and is an action
premised solely on state law—a cause of
action that can, and should, exist outside of
the bankruptcy. Therefore, it does not
‘‘arise under’’ or ‘‘arise in’’ the bankruptcy
case. Accordingly, this Court’s jurisdiction
over the Debtor’s claims is only appropriate if the proceeding is ‘‘related to’’ her
bankruptcy case. For the reasons that follow, the Court determines that it is not.
[24, 25] As an initial matter, the Debtor’s plan in this case was confirmed on
April 15, 2020 (In re French, Case No. 1824468 (MBK), ECF No. 66) and the Debtor’s estate assets have re-vested in the
Debtor. Nevertheless, ‘‘related to’’ jurisdiction may still exist if the claims of the
Complaint sufficiently impact the Debtor’s
confirmed plan or are necessary for effective reorganization. The proper standard
for determining whether ‘‘related to’’ jurisdiction exists at the post-confirmation
stage depends on when the cause of action
was filed. See, e.g., In re MPC Computers,
LLC, 465 B.R. 384, 391 (Bankr. D. Del.
2012) (comparing tests applied in the Third
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Circuit for ‘‘related to’’ jurisdiction over
pre-confirmation versus post-confirmation
claims). The Third Circuit Court of Appeals has clarified that ‘‘with respect to
‘related to’ jurisdiction, the Pacor test applies in all disputes raised pre-confirmation
and the ‘close nexus’ test applies in all
disputes raised post-confirmation, regardless of when the conduct alleged in the
complaint occurred.’’ In re Seven Fields
Dev. Corp., 505 F.3d 237, 265 (3d Cir.
2007) (citing Pacor, Inc. v. Higgins, 743
F.2d 984, 994 (3d Cir. 1984)). Here, the
Debtor’s Complaint was filed pre-confirmation; therefore, the Court will apply the
Pacor test to determine whether ‘‘related
to’’ jurisdiction exists.
[26] As articulated in Pacor, ‘‘[t]he test
for determining whether a civil proceeding
is related to bankruptcy is whether the
outcome of that proceeding could conceivably have any effect on the estate being
administered in bankruptcy.’’ Pacor, 743
F.2d at 994 (emphasis in original). More
specifically, ‘‘[a]n action is related to bankruptcy if the outcome could alter the debtor’s rights, liabilities, options, or freedom
of action (either positively or negatively)
and which in any way impacts upon the
handling and administration of the bankrupt estate.’’ Id. Moreover, courts have
focused on whether the proceeding in
question was identified in, or contemplated
by, the debtor’s plan. See In re MPC
Computers, LLC, 465 B.R. 384, 393
(Bankr. D. Del. 2012) (collecting cases);
Jazz Photo Corp. v. Dreier LLP, Civ. No.
05-5198, 2005 WL 3542468, at *5 (D.N.J.
Dec. 23, 2005) (applying the Pacor test to a
legal malpractice action commenced by the
debtor pre-confirmation but prosecuted
post-confirmation, and holding that the
bankruptcy court had ‘‘related to’’ jurisdiction over the proceeding where it was
‘‘clearly contemplated in the disclosure
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statement, in the plan and in various motions’’).
[27] In this case, the Debtor did not
contemplate this action as a means of implementing her plan. In fact, the terms of
the Order confirming the Debtor’s chapter
13 plan specifically state that the claims
against FHLMC ‘‘shall be resolved outside
the Plan through a pending Adversary
case.’’ In re French, Case No. 18-24468
(MBK), ECF No. 66; cf. In re MPC Computers, LLC, 465 B.R. 384 (holding that
adversary proceeding commenced prepetition and litigated postpetition was related
to the debtor’s bankruptcy case under Pacor and subsequent cases, in part, because
the action was clearly contemplated in the
debtor’s plan). Here, there is no post-confirmation estate to be affected by the quiet
title action. The Debtor’s claims were not
contemplated in her confirmed plan and
were only identified to the extent they
were specifically excluded from the plan.
The claims have no impact on the Debtor’s
confirmed plan, their resolution does not
require interpretation of the plan, nor are
the claims essential, or even necessary, to
or for her effective reorganization. Thus,
3. The Court notes that mandatory abstention
under § 1334(c)(2) is inapplicable to the facts
of this case. Where a claim is ‘‘related to’’ a
case under title 11, or is a ‘‘non-core’’ proceeding, Stoe v. Flaherty, 436 F.3d at 217
(quoting In re Combustion Eng’g, Inc., 391
F.3d 190, 225 (3d Cir. 2004), as amended
(Feb. 23, 2005)) a bankruptcy court must abstain from hearing the ‘‘non-core’’ proceeding
if:
(1) a timely motion is made; (2) the proceeding is based upon a state law claim or
state law cause of action; (3) the claim or
cause of action is ‘‘related to’’ a case under
title 11, but does not ‘‘arise under’’ title 11
or ‘‘arise in’’ a case under title 11; (4)
federal courts would not have jurisdiction
absent its relation to a bankruptcy case; (5)
an action is ‘‘commenced’’ in a state forum
of appropriate jurisdiction; and (6) the action can be timely adjudicated in the state
forum.

the claims in the Complaint do not satisfy
the ‘‘related to’’ jurisdictional test delineated in Pacor and the Court is without jurisdiction to consider the allegations made.
C.

Abstention

[28–33] Even assuming proper jurisdiction, this Court would abstain from
hearing the claims of the Complaint. ‘‘It is
well-settled that a court may raise the
issue of abstention sua sponte.’’ In re MicroBilt Corp., 484 B.R. 56, 66 (Bankr.
D.N.J. 2012) (citations omitted). ‘‘Abstention in the bankruptcy court is governed
by 28 U.S.C. § 1334(d) and 11 U.S.C.
§ 305(a), which confer discretion upon
bankruptcy courts to dismiss or suspend
an action should such decision better the
interests of the parties.’’ Id. Under the
permissive abstention doctrine,3 ‘‘bankruptcy courts have broad discretion to abstain from hearing state law claims TTT
and such decision is committed to the
sound judgment of the court.’’ In re G-I
Holdings, Inc., 580 B.R. 388, 425-26
(Bankr. D.N.J. 2018); see also In re LTC
Holdings, Inc., 587 B.R. 25 (stating that
In re G-I Holdings, Inc., 580 B.R. 388, 425
(Bankr. D.N.J. 2018) (citing Stoe v. Flaherty,
436 F.3d at 213). Here, a federal district court
may have jurisdiction over the Debtor’s
claims absent the proceeding’s relation to this
bankruptcy case because, as counsel for Debtor clarified on the record during oral argument, this action was brought in federal district court prior to the filing of the bankruptcy
premised on diversity of jurisdiction between
the parties. Moreover, ‘‘[m]andatory abstention applies only ‘[u]pon timely motion of a
party’ TTTT’’ Stoe, 436 F.3d at 219 n.4 (quoting 28 U.S.C. § 1334(c)(2)); see also In re LTC
Holdings, Inc., 587 B.R. 25 (Bankr. D. Del.
2018) (noting that a bankruptcy court may
not apply principles of mandatory abstention
in absence of timely motion for abstention).
Although Defendant’s motion cites multiple
bases for dismissal and/or abstention, it does
not address mandatory abstention or raise
allegations which implicate § 1334(c)(2).
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nothing prevents a bankruptcy court from
considering issue of permissive abstention
sua sponte); MicroBilt Corp., 484 B.R. at
66. Although courts in this circuit have
used both a seven-factor and a twelvefactor test determine whether permissive
abstention is warranted, these courts have
also observed that the two sets of factors
are substantially similar and that not all
the factors necessarily need to be considered. See e.g., In re D’Angelo, 491 B.R.
395, 406 (E.D. Pa. 2013); Shalom Torah
Centers v. Philadelphia Indem. Ins. Companies, No. 10-6766, 2011 WL 1322295, at
*4 (D.N.J. Mar. 31, 2011); Monmouth
Inv’r, LLC v. Saker, No. 09-3063, 2010 WL
143687, at *4 (D.N.J. Jan. 12, 2010). Ultimately, ‘‘[t]he determination of whether to
exercise discretionary abstention is fact
driven, and the factors should be applied
flexibly.’’ In re G-I Holdings, Inc., 580
B.R. at 426.
The seven-part test includes the following factors: 1) the effect on the efficient
administration of the bankruptcy estate;
2) the extent to which issues of state law
predominate; 3) the difficulty or unsettled nature of the applicable state law; 4)
comity; 5) the degree of relatedness or
remoteness of the proceeding to the
main bankruptcy case; 6) the existence
of the right to a jury trial; and 7) prejudice to the involuntarily removed defendants.
The twelve-part test includes: (1) the
effect or lack thereof on the efficient
administration of the estate if a court
recommends abstention; (2) the extent
to which state law issues predominate
over bankruptcy issues; (3) the difficulty
or unsettled nature of the applicable
state law; (4) the presence of a related
proceeding commenced in state court or
other non-bankruptcy court; (5) the jurisdictional basis, if any, other than 28
U.S.C. § 1334; (6) the degree of relatedness or remoteness of the proceeding to
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the main bankruptcy case; (7) the substance rather than form of an asserted
‘‘core’’ proceeding; (8) the feasibility of
severing state law claims from core
bankruptcy matters to allow judgments
to be entered in state court with enforcement left to the bankruptcy court;
(9) the burden of the court’s docket; (10)
the likelihood that the commencement of
the proceeding in a bankruptcy court
involves forum shopping by one of the
parties; (11) the existence of a right to a
jury trial; and (12) the presence in the
proceeding of non-debtor parties.
In re G-I Holdings, Inc., 580 B.R. at 426
(citations omitted).
As to the factor relating to the administration of the Debtor’s estate, the Court
reiterates that the claims in the Complaint
will have no effect on the efficient administration of the bankruptcy estate and will
have no effect on the efficient administration of the Debtor’s confirmed chapter 13
plan. Likewise, as to the factor regarding
the degree of relatedness or remoteness of
the proceeding to the main bankruptcy
case, it is undisputed that the claims of the
Complaint are unrelated to the main bankruptcy case. Further, the interests of comity favor abstention because, even if this
Court were to award title to the Debtor, as
requested in the Complaint, the Debtor’s
counsel concedes that the Defendant would
be entitled to a lien on the Property and
would be required to return to state court
to commence yet another foreclosure proceeding. In that same vein, it is more
efficient to have one court—the state
court—address both the quiet title claims
and any subsequent foreclosure proceeding. This also relieves the burden on this
Court’s docket in an otherwise nearly final
chapter 13 case.
As to the factor addressing whether a
litigant is engaged in forum shopping, this
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Court notes—without finding—that the filing of this proceeding in the district court
suggests forum shopping and/or a calculated effort to delay eviction. Although the
Debtor’s counsel cited diversity of citizenship as the basis for bringing the action in
the district court, such a strategy seems
unusual given that the Complaint involves
solely state law issues and given counsel’s
admitted understanding that even if the
Debtor receives the relief she seeks, the
parties would be obligated to return to the
state court to litigate another foreclosure.
This strategy certainly has benefited the
Debtor in prolonging resolution of this
matter and delaying eviction. However, if
this Court abstains, the parties will be free
to pursue their rights in a streamlined
fashion in a single forum. Finally, the
Court considers that the Complaint is comprised entirely of state law issues. The
claims do not require interpretation of the
confirmed plan, federal statutes, or complex bankruptcy issues. The state court is
more than capable—and perhaps better
equipped—to resolve the claims of the
Complaint. See In re G-I Holdings, Inc.,
580 B.R. at 426 (‘‘The United State Supreme Court has found that permissive
abstention is most appropriate when a case
is dominated by state law issues or raises
unsettled issues of state law.’’) (quoting In
re U.S.H. Corp. of New York, 280 B.R. 330,
337 (Bankr. S.D.N.Y. 2002)).
In weighing all the factors, this Court
determines that—to the extent this Court
has jurisdiction—permissive abstention is
appropriate. In reaching this determination the Court also considers the parties’
representations during oral argument that
they are not opposed to addressing these
issues in the state court.
D.

Dismissal of the Complaint

Having determined, in the first instance,
that this Court lacks subject matter juris-

diction to consider the merits of the Complaint and, in the second instance, that
even if jurisdiction were appropriate, this
Court would permissively abstain, this
Court must dismiss the Complaint. This
case cannot and should not remain pending
before the Bankruptcy Court. However,
this case was not removed from state court
and, thus, cannot be remanded. Moreover,
the matter was referred to this Court from
the district court and the Bankruptcy
Court is without authority to withdraw the
reference and send the matter back to the
district court. See, e.g., In re J&J Towne
Pharmacy, Inc., No. 99-17560, 2000 WL
568355, at *11 (Bankr. E.D. Pa. May 5,
2000) (interpreting 28 U.S.C. § 157(d)
which authorizes withdrawal of the reference by district court); In re Kool, Mann,
Coffee & Co., 234 B.R. 873 (D.V.I. 1999)
(recognizing that an order of reference
may only be withdrawn upon the action of
a judge of the district court which referred
the matter and not the bankruptcy judge
to which it was referred and noting that
bankruptcy judge lacks any colorable authority or jurisdiction to rule on any motion to transfer a case back to the district
court and has absolutely no authority to
vacate a duly entered order of reference of
the district court). Thus, the only course of
action left to this Court is dismissal of the
action. The Court further grants the parties stay relief so that they may freely
pursue their respective rights elsewhere.
E.

Summary Judgment

The Defendant alternatively seeks summary judgment in its favor. For the reasons discussed, this Court is without jurisdiction to consider the merits of this
request and, in the alternative, the Court
abstains.
III.

Conclusion

For the reasons set forth above, the
Defendant’s Motion for Reconsideration is
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DENIED. However, the Court determines
that it lacks subject matter jurisdiction to
address the claims of the Complaint;
therefore, the action will be dismissed
without prejudice. Both parties are granted stay relief to pursue their respective
rights in state court. The Court will enter
a form of Order consistent with this Opinion.
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Background: Individual Chapter 11 debtors filed complaint, asking the court to
determine the validity and extent of creditor’s mortgage against their property for
purposes of establishing its ‘‘secured
claim.’’ Creditor responded by asserting
that it was protected by anti-modification
provision, and debtors moved for summary
judgment.
Holdings: The Bankruptcy Court, Stacey
L. Meisel, J., held that:
(1) claim that was secured by real property
which the individual Chapter 11 debtors admittedly used as their principal
residence, while also operating two
wholly-owned businesses therefrom,
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was protected by anti-modification provision, and
(2) additional property, other than residential mortgage property itself, that secured debtors’ debt to mortgagee, consisting of improvements, easements,
appurtenances, fixtures, escrow funds,
and replacements and additions, was
‘‘incidental property.’’
Motion denied.
1. Bankruptcy O2852

Generally, a claim that is secured by a
lien on property is treated as a ‘‘secured
claim’’ in bankruptcy only to extent of
value of property on which the lien is fixed.
11 U.S.C.A. § 506(a).
2. Bankruptcy O3564

Anti-modification provision of Chapter
11 for claims secured only by a security
interest in real property that is the debtor’s principal residence is clear and unambiguous, and thus its literal meaning controls. 11 U.S.C.A. § 1123(b)(5).
3. Bankruptcy O3564

Real property which secures a creditor’s claim can have a mixed use, and does
not have to be used solely as principal
residence for individual Chapter 11 debtors, in order for creditor to be protected
by anti-modification provision from having
its claim bifurcated into secured and unsecured claims, with the secured claim
crammed down to value of property. 11
U.S.C.A. §§ 101(13A), 1123(b)(5).
4. Bankruptcy O3564

Clear and unambiguous nature of antimodification provision of Chapter 11 obviated the need for consideration of legislative history or any additional interpretive
sources. 11 U.S.C.A. § 1123(b)(5).
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Plaintiff Citizens First National Bank of New Jersey (Citizens Bank) appeals from an
order of the Law Division that sua sponte dismissed its action against defendants
Harvey I. Marcus (Marcus), Judith A. Marcus, Homes for Today, Inc. (Homes), Tinton
35, Inc. and Tinton 60, Inc. without prejudice subject to reinstatement if the bankruptcy
proceedings initiated by Marcus did not fully dispose of the issues between the parties.
The pivotal issue posed by this appeal deals with the effect of the filing of a bankruptcy
petition by a debtor on the non-debtor defendants in a state court action involving
certain loan transactions.
Citizens Bank entered into a number of loan agreements with defendants Marcus and
Homes. Marcus allegedly is the principal shareholder and operating officer of Homes.
The loans in question were allegedly guaranteed by Marcus, his wife, Judith Marcus,
Tinton 35, Inc., Tinton 60, Inc., and defendant Upper *3122, Inc.1 When Marcus and
Homes defaulted on the loans, Citizens Bank instituted this action in the Law Division,
seeking compensatory damages, interest, costs and attorneys fees. After the complaint

was filed, Marcus filed a bankruptcy petition in the Federal Bankruptcy Court for the
District of New Jersey. On a motion to transfer the case to the complex track of the
Bergen County Differentiated Case Management program and extend the discovery
deadline, the trial court dismissed sua sponte the complaint against all defendants.
Citizens Bank appealed.
Citizens Bank contends that the trial court erred in dismissing sua sponte the action
against all defendants due to the pendency of the bankruptcy petition filed by Marcus,
and therefore, seeks a reversal of the order and a remand to the trial court for
reinstatement of the complaint, or alternatively, for a hearing on the propriety of
continuing the action against the non-bankrupt defendants. Citizens Bank argues
essentially that the claims against the non-bankrupt defendants stated independent
causes of action which have no impact on either the pending bankruptcy proceeding or
the ability of those defendants to defend this action. We agree and reverse.
In the absence of special circumstances, “[t]he automatic stay of section 362(a)2 [of the
Bankruptcy Code] protects only *4the debtor, property of the debtor or property of the
estate.” In re Advanced Ribbons & Office Prods., Inc., 125 B.R. 259, 263 (Bankr. 9th
Cir.1991) (footnote added); see Credit Alliance Corp. v. Williams, 851 F.2d 119, 121 (4th
Cir.1988); In re Garnett, 47 B.R. 170, 171 (Bankr.E.D.N.Y.1985). “The law is well settled
that the automatic stay provided for by the bankruptcy law extends only to claims
against the debtor himself and not against others, including sureties, whose liability to
the creditor for the obligations of the debtor has an independent basis.” Seaboard Sur.
v. Chosen Freeholders, 222 N.J.Super. 409, 415, 537 A.2d 310 (App.Div.), certif.
denied, 111 N.J. 630, 546 A.2d 545 (1988) (holding that a county could proceed against
sureties in an arbitration proceeding despite pending bankruptcy proceeding against
principals). Furthermore, “[i]t is universally acknowledged that an automatic stay of
proceeding accorded by § 362 may not be invoked by entities such as sureties,
guarantors, co-obligors, or others with a similar legal or factual nexus to the Chapter 11
debtor.”3 Lynch v. JohnsManville Sales Corp., 710 F.2d 1194, 1196 (6th Cir.1983) (See
cases cited therein); accord Seaboard Sur. v. Chosen Freeholders,
supra, 222 N.J.Super. at 415, 537 A.2d 310; see Credit Alliance Corp. v.
Williams, supra, 851 F.2d at 121; IngersollRand Fin. Corp. v. Miller Mining Co.,
Inc., 817 F.2A 1424, 1427 (9th Cir.1987); Browning Seed, Inc. v. Bayles, 812 F.2A 999,
1004 (5th Cir.1987); Otoe County Nat’l Bk. v. W & P Trucking, Inc., 754 F.2A 881, 883
(10th Cir.1985); In re Ad *5 vanced Ribbons, supra, 125 B.R. at 263; Personal Designs,
Inc. v. Guyman, Inc., 80 B.R. 29, 30 (E.D.Pa.1987); Royal Truck & Trailer, Inc. v.
Armadora Maritima Salvadorena, 10 B.R. 488 (N.D.Ill.1981). See generally 2 Collier
on Bankruptcy, 11362.02[1] (15th Ed.1990); American Bankruptcy Inst., Bankruptcy
Issues for State Trial Court Judges 44 (1991—1992). “Bankruptcy law likewise permits a
guarantor to be sued in state court while pending bankruptcy proceedings against the
principal debtor preclude suit in state court against the debtor." Browning Seed, Inc. v.
Bayles, supra, 812 F.2d at 1004; see e.g., In re Magnus Harmonica
Corp., 233 F.2d 803 (3rd Cir.1956). “Nothing in § 362 suggests that Congress intended
that provision to strip from the creditors of a bankrupt debtor the protection they sought
and received when they required a third party to guaranty the debt.” Credit Alliance
Corp. v. Williams, supra, 851 F.2A at 121. Moreover, “ ‘it would distort congressional

purpose to hold that a third party solvent co-defendant should be shielded against his
creditors by a device intended for the protection of the insolvent debtor’ and creditors
thereof.” Lynch v. Johns-Manville Sales Corp., supra, 710 F.2d at 1197 (quoting Lynch
v. Johns-Manville Sales Corp., 23 B.R. 750 (Bankr.S.D.Ohio
1982), aff'd, 710 F.2d 1194 (6th Cir.1983)).
Similarly, the automatic stay does not protect a corporation owned by the debtor. See In
re Advanced Ribbons, supra, 125 B.R. at 263; In re Spencer, 123 B.R. 858, 860
(Bankr.N.D.Cal. 1991); Personal Designs, Inc. v. Guyman, Inc., supra, 80 B.R. at 30; In
re Panda Dev. Corp. Inc., 76 B.R. 199, 200 (Bankr.M.D.Fla.1987); In the Matter of
Supermercado Gamboa, Inc., 68 B.R. 230, 232 (Bankr.D.P.R.1986); Funding Sys.
Railcars v. Pullman Standard Inc., 34 B.R. 706 (Bankr.N.D.Ill.1983). Moreover, under
State law, “[a] corporation is regarded in law as an entity distinct from its individual
officers, directors, and agents.” Printing Mart v. Sharp Elecs. Corp., 116 N.J. 739,
761, 563 A.2d 31 (1989). As such, “[cjourts have consistently held that the fact that a
debtor owns all of the stock of a *6subsidiary does not provide a sufficient basis for a
bankruptcy court to enjoin the prosecution of a suit against the subsidiary. An
injunction is only proper if the debtor shows that the subsidiary is ‘a mere sham or alter
ego’ of the debtor.” Funding Sys. Railcars v. Pullman Standard Inc., supra, 34 B.R. at
709. (See cases cited therein).
Here, there are no allegations that defendant corporations are shams or the alter egos of
Marcus. Accordingly, nothing in the Bankruptcy Code prohibits the claims against
defendants Tinton 35, Inc. and Tinton 60, Inc., from being litigated in state court.
Furthermore, nothing in the Bankruptcy Code prohibits the claims against defendant
Judith Marcus from being litigated in state court.4 Moreover, our “New Jersey Court
ha[s] concurrent jurisdiction with the bankruptcy court to determine the applicability of
the automatic stay....” In re Bona, 124 B.R. 11, 15 (S.D.N.Y.1991) (citing In re BaldwinUnited Corp. Litigation, 765 F.2d 343, 347 (2nd Cir.1985)). Therefore, our court has
subject matter jurisdiction over the complaint as against the non-debtor defendants.
As to the complaint, only the First and Second Counts relate to Marcus. Citizens Bank
sought judgment only against him for loans on which he alone allegedly is personally
liable. As such, the trial court properly dismissed the complaint as against Marcus upon
his filing of a bankruptcy petition. However, the trial court improperly dismissed the
Third and Fourth Counts against the other defendants. In the Third Count, Citizens
Bank sought judgment against Homes. Homes, as a corporation, is a legal entity
separate and apart from Marcus. Therefore, the claim asserted in this Count is
independent of any claim against Marcus. Further, no issue of indemnification
has *7been raised in this case, and, therefore, it does not involve the “unusual
circumstances” exception discussed in A.H. Robins Co., Inc. v. Piccinin, 788 F.2d 994,
999 (4th Cir.), cert. denied, 479 U.S. 876, 107 S.Ct. 251, 93 L.Ed.2d 177 (1986). Finally,
the Fourth Count seeks liability based upon the guaranty agreements allegedly executed
by Marcus and non-debtor defendants Judith Marcus, Tinton 35, Inc., Tinton 60, Inc.,
and Upper 122, Inc. The trial court properly dismissed the Fourth Count of the
complaint as against Marcus for lack of jurisdiction. However, the non-debtor

defendants are independently liable, and, therefore, the trial court should not have
dismissed this Count of the complaint against them.
Accordingly, the order dismissing the complaint against defendants Judith A. Marcus,
Homes for Today, Inc., Tinton 35, Inc. and Tinton 60, Inc. is reversed and the matter
remanded to the trial court for further proceedings against them.
1
Defendant Upper 122, Inc., is a defunct corporation and defaulted in these proceedings.
Apparently, therefore, plaintiff Citizens First National Bank of New Jersey did not join
defendant Upper 122, Inc. as a party to this appeal.
2
Section 362(a) of the Bankruptcy Code, 11 U.S.C.A. § 362 (West 1990), provides, in
pertinent part:
(a) Except as provided in subsection (b) of this section, a petition filed under section
301, 302, or 303 of this title, or an application filed under section 5(a)(3) of the
Securities Investor Protection Act of 1970 (15 U.S.C. 78eee(a)(3)), operates as a stay,
applicable to all entities, of—
(1) the commencement or continuation, including the issuance or employment of
process, of a judicial, administrative, or other action or proceeding against the debtor
that was or could have been commenced before the commencement of the case under
this title, or to recover a *4claim against the debtor that arose before the commencement
of the case under this title.
3
Unlike Chapter 11, Chapter 13 expressly stays creditors from commencing or continuing
any civil action to collect consumer debt from co-debtors. 11 U.S.C.A. § 1301. Thus,
courts have found that the "Congressional silence would seem to indicate that the
automatic stay provisions of Section 362(a) operate in favor of the bankrupt debtor
only." Pitts v. Unarco Indus., Inc., 698 F.2d 313, 314 (7th Cir.1983); In re Kelton Motors
Inc., 121 B.R. 166, 192 n. 13 (Bankr.D.Vt.1990); Royal Truck & Trailer, Inc. v.
Armadora Maritima Salvadorena, 10 B.R. 488, 491 (Bankr.N.D.Ill.1981); see
also American Bankruptcy Inst., Bankruptcy Issues for State Trial Court Judges 44
(1991-1992).
4
Section 302 permits the filing of a joint petition by spouses. 11 U.S.C.A. § 302(a) (West
1990). However, the record indicates that defendant Judith Marcus did not file for
bankruptcy along with her husband defendant Harvey Marcus. Therefore, it is clear that
plaintiff Citizens Bank may prosecute this action against her.

