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Synopsis
Background: Consumers brought putative class action
against manufacturer of cooking oils, alleging that
manufacturer deceptively and misleadingly marketed its
cooking oils, made from genetically-modified organisms
(GMO), as “100% Natural.” The United States District
Court for the Central District of California, Margaret M.
Morrow, J., 90 F.Supp.3d 919, granted in part consumers'
motion to certify 11 statewide classes. Manufacturer
appealed.

[Holding:] The Court of Appeals, Friedland, Circuit
Judge, held that class proponents are not required to
demonstrate that there is administratively feasible way to
determine who is in the class in order for the class to be
certified.

Affirmed.

West Headnotes (9)

[1] Federal Civil Procedure
Construction and operation in general

The Court of Appeals employs the traditional
tools of statutory construction to interpret the
Federal Rules of Civil Procedure.

Cases that cite this headnote

[2] Federal Civil Procedure
Construction and operation in general

In construing what a federal rule requires, the
first step is determining whether the language
at issue has a plain meaning.

Cases that cite this headnote

[3] Federal Civil Procedure
Construction and operation in general

When interpreting a federal rule, words and
phrases must not be read in isolation, but with
an eye toward the purpose and context of the
rule.

Cases that cite this headnote

[4] Federal Civil Procedure
Construction and operation in general

When interpreting a federal rule, an
interpretation that gives effect to every clause
is generally preferable to one that does not.

1 Cases that cite this headnote

[5] Constitutional Law
Class Actions

Federal Civil Procedure
Identification of class;  subclasses

Class proponents are not required to
demonstrate that there is administratively
feasible way to determine who is in the
class in order for the class to be certified;
the federal rules' specifically enumerated
prerequisites for class certification do not
include administrative feasibility, concerns
about efficiency are adequately addressed by
the superiority requirement, neither the rules
nor the Due Process Clause insist on actual
notice to all class members in all cases,
the risk of fraudulent claims is low, given
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the potentially great penalties for perjury
weighed against the typically low individual
monetary recoveries in class actions, and
defendants have opportunities at multiple
stages to challenge plaintiffs' cases, such that
requiring an administratively feasible way to
identify all class members at the certification
stage is not necessary to protect defendants'
due process rights. U.S. Const. Amend. 14;
Fed. R. Civ. P. 23.

14 Cases that cite this headnote

[6] Federal Civil Procedure
Sufficiency

The rule governing class actions does not insist
on actual notice to all class members in all
cases and recognizes it might be impossible to
identify some class members for purposes of
actual notice. Fed. R. Civ. P. 23(c)(2)(B).

2 Cases that cite this headnote

[7] Constitutional Law
Class Actions

The Due Process Clause does not require
actual, individual notice of a class action to
all potential class members in all cases. U.S.
Const. Amend. 14.

7 Cases that cite this headnote

[8] Federal Civil Procedure
Representation of class;  typicality; 

 standing in general

In putative class actions, class representatives
must establish standing by, for example,
showing that they bought the product or used
the service at issue. U.S. Const. art. 3, § 2, cl. 1.

Cases that cite this headnote

[9] Evidence
Elements of cause of action or claim

Federal Civil Procedure
Evidence;  pleadings and supplementary

material

At the class certification stage, the
class representatives bear the burden of
demonstrating compliance with the federal
rules; and if the case proceeds past the
certification stage, the plaintiff class must
carry the burden of proving every element of
its claims to prevail on the merits. Fed. R. Civ.
P. 23.

7 Cases that cite this headnote

*1123  Appeal from the United States District Court for
the Central District of California, Margaret M. Morrow,
District Judge, Presiding, D.C. No. 2:11-cv-05379-MMM-
AGR

Attorneys and Law Firms

Angela Spivey (argued), McGuireWoods LLP, Atlanta,
Georgia; R. Trent Taylor, McGuireWoods LLP,
Richmond, Virginia; E. Rebecca Gantt, McGuireWoods
LLP, Norfolk, Virginia; A. Brooks Gresham and Laura E.
Coombe, McGuireWoods LLP, Los Angeles, California;
for Defendant–Appellant.

Adam Levitt (argued) and Edmund S. Aronowitz, Grant
& Eisenhofer P.A., Chicago, Illinois; Mary S. Thomas,
Grant & Eisenhofer P.A., Wilmington, Delaware; Ariana
J. Tadler, Henry J. Kelston, Meagan Keenan, and Carey
Alexander, Milberg LLP, New York, New York; David E.
Azar, Milberg LLP, Los Angeles, California; for Plaintiff–
Appellee.

Before: William A. Fletcher, Morgan B. Christen, and
Michelle T. Friedland, Circuit Judges.

OPINION

FRIEDLAND, Circuit Judge:

This appeal requires us to decide whether, to obtain class
certification under Federal Rule of Civil Procedure 23,
class representatives must demonstrate that there is an
“administratively feasible” means of identifying absent
class members. Defendant-Appellant ConAgra Foods,
Inc. (“ConAgra”) urges us to reverse class certification
because the district court did not require Plaintiff-
Appellee Robert Briseno and the other named class
representatives (collectively, “Plaintiffs”) to proffer a
reliable way to identify members of the certified classes
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here—consumers in eleven states who purchased Wesson-
brand cooking oils labeled “100% Natural” during the

relevant period. 1

We have never interpreted Rule 23 to require such a
showing, and, like the Sixth, Seventh, and Eighth Circuits,
we decline to do so now. See Sandusky Wellness Ctr.,
LLC, v. Medtox Sci., Inc., 821 F.3d 992, 995–96 (8th
Cir. 2016); Rikos v. Procter & Gamble Co., 799 F.3d
497, 525 (6th Cir. 2015); Mullins v. Direct Digital, LLC,
795 F.3d 654, 658 (7th Cir. 2015), cert. denied, ––– U.S.
––––, 136 S.Ct. 1161, 194 L.Ed.2d 175 (2016). A separate
administrative feasibility prerequisite to class certification
is not compatible with the language of Rule 23. Further,
Rule 23's enumerated criteria already address the policy
concerns that have motivated some courts to adopt a
separate administrative feasibility requirement, and do so
without undermining the balance of interests struck by the
Supreme Court, Congress, and the other contributors to
the Rule. We therefore affirm.

I

Plaintiffs are consumers who purchased Wesson-brand
cooking oil products labeled “100% Natural.” The “100%
Natural” label appeared on every bottle of Wesson-brand
oil throughout the putative class periods (and continues to
appear on those products). Plaintiffs argue that the “100%
Natural” label is false or misleading because Wesson
oils are made from bioengineered ingredients (genetically
modified organisms, or GMOs) that Plaintiffs contend
are “not natural.” ConAgra manufactures, markets,
distributes, and sells Wesson products.

Plaintiffs filed putative class actions asserting state-law
claims against ConAgra *1124  in eleven states, and those
cases were consolidated in this action. Plaintiffs moved to

certify eleven classes defined as follows: 2

All persons who reside in the
States of California, Colorado,
Florida, Illinois, Indiana, Nebraska,
New York, Ohio, Oregon, South
Dakota, or Texas who have
purchased Wesson Oils within the
applicable statute of limitations
periods established by the laws
of their state of residence (the

“Class Period”) through the final
disposition of this and any and all
related actions.

As relevant here, ConAgra opposed class certification
on the ground that there would be no administratively
feasible way to identify members of the proposed classes
because consumers would not be able to reliably identify
themselves as class members. As a result, ConAgra argued

that the class was not eligible for certification. 3

The district court acknowledged that the Third Circuit
and some district courts have refused certification in
similar circumstances, but it declined to join in their
reasoning. Instead, the district court held that, at the
certification stage, it was sufficient that the class was
defined by an objective criterion: whether class members
purchased Wesson oil during the class period.

The district court ultimately granted Plaintiffs' motion in
part and certified eleven statewide classes to pursue certain
claims for damages under Federal Rule of Civil Procedure
23(b)(3). ConAgra timely sought and obtained permission
to appeal pursuant to Rule 23(f).

II

Federal Rule of Civil Procedure 23 governs the
maintenance of class actions in federal court. Parties
seeking class certification must satisfy each of the four
requirements of Rule 23(a)—numerosity, commonality,
typicality, and adequacy—and at least one of the
requirements of Rule 23(b). Ellis v. Costco Wholesale
Corp., 657 F.3d 970, 979–80 (9th Cir. 2011).

ConAgra argues that, in addition to satisfying
these enumerated criteria, class proponents must also
demonstrate that there is an administratively feasible way

to determine who is in the class. 4  ConAgra *1125
claims that Plaintiffs did not propose any way to identify
class members and cannot prove that an administratively
feasible method exists because consumers do not generally
save grocery receipts and are unlikely to remember details
about individual purchases of a low-cost product like
cooking oil. We have not previously interpreted Rule 23
to require such a demonstration, and, for the reasons that
follow, we do not do so now.
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A

[1]  [2]  [3]  [4] We employ the “traditional tools of
statutory construction” to interpret the Federal Rules of
Civil Procedure. Republic of Ecuador v. Mackay, 742 F.3d
860, 864 (9th Cir. 2014) (quoting United States v. Petri,
731 F.3d 833, 839 (9th Cir. 2013)). In construing what
Rule 23 requires, our “ ‘first step’ ” is thus “ ‘determin[ing]
whether the language at issue has a plain meaning.’ ”
Id. (quoting McDonald v. Sun Oil Co., 548 F.3d 774,
780 (9th Cir. 2008)); see also Beech Aircraft Corp. v.
Rainey, 488 U.S. 153, 163, 109 S.Ct. 439, 102 L.Ed.2d
445 (1988) (noting that interpretation of the federal rules
“begin[s] with the language of the Rule itself”). “When
interpreting [the Rule], words and phrases must not be
read in isolation, but with an eye toward the ‘purpose and
context of the statute.’ ” Petri, 731 F.3d at 839 (quoting
Dolan v. U.S. Postal Serv., 546 U.S. 481, 486, 126 S.Ct.
1252, 163 L.Ed.2d 1079 (2006)). “An interpretation that
gives effect to every clause is generally preferable to one
that does not.” Mackay, 742 F.3d at 864.

[5] Beginning then with the plain language, Rule 23(a) is
titled “Prerequisites” and provides:

One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members
is impracticable;

(2) there are questions of law or fact common to the
class;

(3) the claims or defenses of the representative parties
are typical of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately
protect the interests of the class.

FED. R. CIV. P. 23(a). This provision identifies the
prerequisites to maintaining a class action in federal court.
It does not mention “administrative feasibility.”

Traditional canons of statutory construction suggest
that this omission was meaningful. Because the
drafters specifically enumerated “[p]rerequisites,” we may
conclude that Rule 23(a) constitutes an exhaustive list. See
Silvers v. Sony Pictures Entm't, Inc., 402 F.3d 881, 885 (9th
Cir. 2005) (explaining that, under the doctrine of expressio

unius est exclusio alterius, the enumeration of certain
criteria to the exclusion of others should be interpreted
as an intentional omission). We also take guidance from
language used in other provisions of the Rule. In contrast
to Rule 23(a), Rule 23(b)(3) provides, “The matters
*1126  pertinent to these findings include,” followed by

four listed considerations. FED. R. CIV. P. 23(b)(3)
(emphasis added). If the Rules Advisory Committee had
intended to create a non-exhaustive list in Rule 23(a), it
would have used similar language. See Russello v. United
States, 464 U.S. 16, 23, 104 S.Ct. 296, 78 L.Ed.2d 17
(1983) (“ ‘[W]here Congress includes particular language
in one section of a statute but omits it in another section
of the same Act, it is generally presumed that Congress
acts intentionally and purposely in the disparate inclusion
or exclusion.’ ” (alteration in original) (quoting United
States v. Wong Kim Bo, 472 F.2d 720, 722 (5th Cir. 1972)
(per curiam))). Moreover, Rule 23(b)(3) requires a court
certifying a class under that section to consider “the likely
difficulties in managing a class action.” FED. R. CIV. P.
23(b)(3)(D). Imposing a separate administrative feasibility
requirement would render that manageability criterion
largely superfluous, a result that contravenes the familiar
precept that a rule should be interpreted to “give[ ] effect
to every clause.” Mackay, 742 F.3d at 864.

Supreme Court precedent also counsels in favor of hewing
closely to the text of Rule 23. In Amchem Products,
Inc. v. Windsor, 521 U.S. 591, 117 S.Ct. 2231, 138
L.Ed.2d 689 (1997), the Court considered whether a
settlement-only class could be certified without satisfying
the requirements of Rule 23. In holding that it could

not, 5  the Court underscored that the Federal Rules of
Civil Procedure result from “an extensive deliberative
process involving ... a Rules Advisory Committee, public
commenters, the Judicial Conference, [the Supreme]
Court, [and] Congress.” Id. at 620, 117 S.Ct. 2231. The
Court warned that “[t]he text of a rule thus proposed and
reviewed limits judicial inventiveness” and admonished
that “[c]ourts are not free to amend a rule outside the
process Congress ordered.” Id. The lesson of Amchem
Products is plain: “Federal courts ... lack authority to
substitute for Rule 23's certification criteria a standard
never adopted.” Id. at 622, 117 S.Ct. 2231.

In sum, the language of Rule 23 does not impose a
freestanding administrative feasibility prerequisite to class
certification. Mindful of the Supreme Court's guidance,
we decline to interpose an additional hurdle into the
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class certification process delineated in the enacted Rule.
See Sandusky Wellness Ctr., LLC, v. Medtox Sci.,
Inc., 821 F.3d 992, 996 (8th Cir. 2016) (declining to
recognize a “separate, preliminary” requirement and,
instead, “adher[ing] to a rigorous analysis of the Rule 23
requirements”).

B

We recognize that the Third Circuit does require putative
class representatives to demonstrate “administrative

feasibility” as a prerequisite to class certification. 6  See
*1127  Byrd v. Aaron's Inc., 784 F.3d 154, 162–63 (3d Cir.

2015); Carrera v. Bayer Corp., 727 F.3d 300, 306–08 (3d
Cir. 2013). The Third Circuit justifies its administrative
feasibility requirement not through the text of Rule 23
but rather as a necessary tool to ensure that the “class
will actually function as a class.” Byrd, 784 F.3d at
162. The Third Circuit suggests that its administrative
feasibility prerequisite achieves this goal by (1) mitigating
administrative burdens; (2) safeguarding the interests of
absent and bona fide class members; and (3) protecting the
due process rights of defendants. See Carrera, 727 F.3d
at 307, 310. The Seventh Circuit soundly rejected those
justifications in Mullins v. Direct Digital, LLC, 795 F.3d
654 (7th Cir. 2015), and the Sixth Circuit followed suit,
see Rikos v. Procter & Gamble Co., 799 F.3d 497, 525 (6th
Cir. 2015) (citing Mullins in declining to follow Carrera).
We likewise conclude that Rule 23's enumerated criteria
already address the interests that motivated the Third
Circuit and, therefore, that an independent administrative
feasibility requirement is unnecessary.

1

One rationale the Third Circuit has given for imposing
an administrative feasibility requirement is the need to
mitigate the administrative burdens of trying a Rule
23(b)(3) class action. Courts adjudicating such actions
must provide notice that a class has been certified and
an opportunity for absent class members to withdraw
from the class. See Wal–Mart Stores, Inc. v. Dukes, 564
U.S. 338, 362, 131 S.Ct. 2541, 180 L.Ed.2d 374 (2011);
accord FED. R. CIV. P. 23(c)(2)(B). The Third Circuit
largely justifies its administrative feasibility prerequisite as
necessary to ensure that compliance with this procedural
requirement does not compromise the efficiencies Rule

23(b)(3) was designed to achieve. 7  See Shelton v. Bledsoe,
775 F.3d 554, 562 (3d Cir. 2015); Carrera, 727 F.3d at 307.

But Rule 23(b)(3) already contains a specific, enumerated
mechanism to achieve that goal: the manageability
criterion of the superiority requirement. Rule 23(b)
(3) requires that a class action be “superior to other
available methods for fairly and efficiently adjudicating
the controversy,” and *1128  it specifically mandates that
courts consider “the likely difficulties in managing a class
action.” FED. R. CIV. P. 23(b)(3)(D).

Moreover, as the Seventh Circuit has observed, requiring
class proponents to satisfy an administrative feasibility
prerequisite “conflicts with the well-settled presumption
that courts should not refuse to certify a class merely on
the basis of manageability concerns.” Mullins, 795 F.3d
at 663; see also In re Visa Check/MasterMoney Antitrust
Litig., 280 F.3d 124, 140 (2d Cir. 2001) (Sotomayor, J.)
(holding that refusal to certify a class “on the sole ground
that it would be unmanageable is disfavored and ‘should
be the exception rather than the rule’ ” (quoting In re
S. Cent. States Bakery Prods. Antitrust Litig., 86 F.R.D.
407, 423 (M.D. La. 1980))), overruled on other grounds
by In re IPO Sec. Litig., 471 F.3d 24 (2d Cir. 2006),
and superseded by statute on other grounds as stated in
Attenborough v. Constr. & Gen. Bldg. Laborers' Local 79,
238 F.R.D. 82, 100 (S.D.N.Y. 2006). This presumption
makes ample sense given the variety of procedural tools
courts can use to manage the administrative burdens of
class litigation. For example, Rule 23(c) enables district
courts to divide classes into subclasses or certify a class as
to only particular issues. FED. R. CIV. P. 23(c)(4), (5);
see also In re Visa Check/MasterMoney, 280 F.3d at 141
(listing “management tools available to” district courts).

Adopting a freestanding administrative feasibility
requirement instead of assessing manageability as one
component of the superiority inquiry would also have
practical consequences inconsistent with the policies
embodied in Rule 23. Rule 23(b)(3) calls for a comparative
assessment of the costs and benefits of class adjudication,
including the availability of “other methods” for
resolving the controversy. By contrast, as the Seventh
Circuit has emphasized, a standalone administrative
feasibility requirement would invite courts to consider the
administrative burdens of class litigation “in a vacuum.”
See Mullins, 795 F.3d at 663. That difference in approach
would often be outcome determinative for cases like
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this one, in which administrative feasibility would be
difficult to demonstrate but in which there may be no
realistic alternative to class treatment. See id. at 663–64.
Class actions involving inexpensive consumer goods in
particular would likely fail at the outset if administrative
feasibility were a freestanding prerequisite to certification.

The authors of Rule 23 opted not to make the potential
administrative burdens of a class action dispositive and
instead directed courts to balance the benefits of class
adjudication against its costs. We lack authority to
substitute our judgment for theirs. See Amchem Prods.,
521 U.S. at 620, 117 S.Ct. 2231 (“[T]he Rule as now
composed sets the requirements [courts] are bound to
enforce.”).

2

The Third Circuit has also justified its administrative
feasibility requirement as necessary to protect absent
class members and to shield bona fide claimants from
fraudulent claims.

A

With respect to absent class members, the Third Circuit
has expressed concern about whether courts would be
able to ensure individual notice without a method for
reliably identifying class members. See Byrd, 784 F.3d at
165; Carrera, 727 F.3d at 307. We believe that concern is
unfounded, because neither Rule 23 nor the Due Process
Clause requires actual notice to each individual class
member.

[6] Rule 23 requires only the “best notice that is
practicable under the circum *1129  stances, including
individual notice to all members who can be identified
through reasonable effort.” FED. R. CIV. P. 23(c)(2)(B)
(emphasis added). In other words, “[t]he rule does not
insist on actual notice to all class members in all cases”
and “recognizes it might be impossible to identify some
class members for purposes of actual notice.” Mullins,
795 F.3d at 665. And courts have long employed cy
pres remedies when some or even all potential claimants
cannot be identified. See Six (6) Mexican Workers v. Ariz.
Citrus Growers, 904 F.2d 1301, 1306 (9th Cir. 1990) (“In a
majority of class actions at least some unclaimed damages

or unlocated class members remain. The existence of
a large unclaimed damage fund, while relevant to the
manageability determination, does not necessarily make
a class action ‘unmanageable.’ ” (citation omitted)). The
notion that an inability to identify all class members
precludes class certification cannot be reconciled with our
court's longstanding cy pres jurisprudence. See id.

[7] Likewise, the Due Process Clause does not require
actual, individual notice in all cases. See Silber v. Mabon,
18 F.3d 1449, 1453–54 (9th Cir. 1994); see also Mullins,
795 F.3d at 665 (explaining that when individual notice
by mail is “not possible, courts may use alternative means
such as notice through third parties, paid advertising,
and/or posting in places frequented by class members, all
without offending due process”). Courts have routinely
held that notice by publication in a periodical, on a
website, or even at an appropriate physical location is
sufficient to satisfy due process. See, e.g., Hughes v. Kore
of Ind. Enter., Inc., 731 F.3d 672, 676–77 (7th Cir. 2013)
(holding that sticker notices on two allegedly offending
ATMs, as well as publication in the state's principal
newspaper and on a website, provided adequate notice
to class members in an action challenging ATM fees);
Juris v. Inamed Corp., 685 F.3d 1294, 1319 (11th Cir.
2012) (holding that notice to unidentified class members
by periodical and website satisfied due process).

Moreover, the lack-of-notice concern presumes that some
harm will inure to absent class members who do not
receive actual notice. In theory, inadequate notice might
deny an absent class member the opportunity to opt out
and pursue individual litigation. But in reality that risk is
virtually nonexistent in the very cases in which satisfying
an administrative feasibility requirement would prove
most difficult—low-value consumer class actions. Such
cases typically involve low-cost products and, as a result,
recoveries too small to incentivize individual litigation. At
the same time, an administrative feasibility requirement
like that imposed by the Third Circuit would likely bar
such actions because consumers generally do not keep
receipts or other records of low-cost purchases. Practically
speaking, a separate administrative feasibility requirement
would protect a purely theoretical interest of absent class
members at the expense of any possible recovery for
all class members—in precisely those cases that depend
most on the class mechanism. Justifying an administrative
feasibility requirement as a means of ensuring perfect
recovery at the expense of any recovery would undermine
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the very purpose of Rule 23(b)(3)—“vindication of ‘the
rights of groups of people who individually would be
without effective strength to bring their opponents into
court at all.’ ” Amchem Prods., 521 U.S. at 617, 117 S.Ct.
2231 (quoting Benjamin Kaplan, A Prefatory Note, 10
B.C. INDUS. & COM. L. REV. 497, 497 (1969)).

B

The Third Circuit has also expressed concern that without
an administrative feasibility requirement, individuals will
submit illegitimate claims and thereby dilute the recovery
of legitimate claimants. See Carrera, 727 F.3d at 310.

*1130  The fraud concern may be valid in theory, but
“in practice, the risk of dilution based on fraudulent or
mistaken claims seems low, perhaps to the point of being
negligible.” Mullins, 795 F.3d at 667. This is especially
true in class actions involving low-cost consumer goods.
Why would a consumer risk perjury charges and spend the
time and effort to submit a false claim for a de minimis
monetary recovery? And even if consumers might do
so, courts “can rely, as they have for decades, on claim
administrators, various auditing processes, sampling for
fraud detection, follow-up notices to explain the claims
process, and other techniques tailored by the parties and
the court” to avoid or minimize fraudulent claims. Id.

As to the dilution concern specifically, consistently low
participation rates in consumer class actions make it very
unlikely that non-deserving claimants would diminish the

recovery of participating, bona fide class members. 8  See
id. “It is not unusual for only 10 or 15% of the class
members to bother filing claims.” Christopher R. Leslie,
The Significance of Silence: Collective Action Problems
and Class Action Settlements, 59 FLA. L. REV. 71, 119
(2007). Moreover, if certification is denied to prevent
dilution, deserving class members “will receive nothing,
for they would not have brought suit individually in the
first place.” Mullins, 795 F.3d at 668. As the Seventh
Circuit put it, “[w]hen it comes to protecting the interests
of absent class members, courts should not let the perfect
become the enemy of the good.” Id. at 666.

3

Finally, the Third Circuit has characterized its
administrative feasibility requirement as necessary to
protect the due process rights of defendants “to raise
individual challenges and defenses to claims.” Carrera,
727 F.3d at 307. The gravamen of this due process concern
seems to be that defendants must have an opportunity to
dispute whether class members really bought the product

or used the service at issue. 9  See id. (stating that a
defendant has a “due process right to challenge the
proof used to demonstrate class membership”); Marcus v.
BMW of N. Am., LLC, 687 F.3d 583, 594 (3d Cir. 2012)
(“Forcing [defendants] to accept as true absent persons'
declarations that they are members of the class, *1131
without further indicia of reliability, would have serious
due process implications.”).

[8]  [9] As an initial matter, defendants plainly can mount
such challenges as to the named class representatives.
Class representatives must establish standing by, for
example, showing that they bought the product or used
the service at issue. See Mazza v. Am. Honda Motor Co.,
Inc., 666 F.3d 581, 595 (9th Cir. 2012) (holding that class
representatives who allegedly paid more for or purchased
a product due to a defendant's deceptive conduct have
suffered an “injury in fact” that establishes Article III
standing); Bates v. United Parcel Serv., Inc., 511 F.3d
974, 985 (9th Cir. 2007) (stating that “[t]he plaintiff class
bears the burden of showing” that “at least one named
plaintiff” meets the Article III standing requirements). At
the class certification stage, the class representatives bear
the burden of demonstrating compliance with Rule 23.
See Wal–Mart Stores, 564 U.S. at 350, 131 S.Ct. 2541
(“A party seeking class certification must affirmatively
demonstrate his compliance with the Rule.”). And if the
case proceeds past the certification stage, the plaintiff class
must carry the burden of proving every element of its
claims to prevail on the merits. See id. at 351 n.6, 131 S.Ct.
2541 (observing that, in a securities fraud class action,
“plaintiffs seeking 23(b)(3) certification must prove that
their shares were traded on an efficient market, an issue
that they will surely have to prove again at trial in order to
make out their case on the merits” (citation omitted)); id.
at 367, 131 S.Ct. 2541 (“[T]he Rules Enabling Act forbids
interpreting Rule 23 to ‘abridge, enlarge or modify any
substantive right.’ ” (quoting 28 U.S.C. § 2072(b))); Shady
Grove Orthopedic Assocs., P.A., v. Allstate Ins. Co., 559
U.S. 393, 408, 130 S.Ct. 1431, 176 L.Ed.2d 311 (2010) (“A
class action. ... leaves the parties' legal rights and duties
intact and the rules of decision unchanged.”). Defendants
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can oppose the class representatives' showings at every
stage. Indeed, in litigating class certification, ConAgra
took discovery of the class representatives, challenged
whether they bought Wesson oil products, attacked their
credibility, and disputed whether they relied on the label
at issue. As the case proceeds, ConAgra will have further
opportunities to contest every aspect of Plaintiffs' case.

Defendants will have similar opportunities to individually
challenge the claims of absent class members if and when
they file claims for damages. At the claims administration
stage, parties have long relied on “claim administrators,
various auditing processes, sampling for fraud detection,
follow-up notices to explain the claims process, and
other techniques tailored by the parties and the court”
to validate claims. Mullins, 795 F.3d at 667. Rule 23
specifically contemplates the need for such individualized
claim determinations after a finding of liability. See
FED. R. CIV. P. 23 advisory committee's note to 1966
amendment (explaining that certification may be proper
“despite the need, if liability is found, for separate
determinations of the damages suffered by individuals
within the class”); see also Levya v. Medline Indus.
Inc., 716 F.3d 510, 513–14 (9th Cir. 2013) (reaffirming,
after Comcast Corp. v. Behrend, ––– U.S. ––––, 133
S.Ct. 1426, 185 L.Ed.2d 515 (2013), that the need for
individualized damages determinations after liability has
been adjudicated does not preclude class certification).
ConAgra does not explain why such procedures are

insufficient to safeguard its due process rights. 10

*1132  Given these existing opportunities to challenge
Plaintiffs' case, it is not clear why requiring an
administratively feasible way to identify all class members
at the certification stage is necessary to protect ConAgra's
due process rights. As the Seventh Circuit put it, “[t]he
due process question is not whether the identity of class
members can be ascertained with perfect accuracy at
the certification stage but whether the defendant will
receive a fair opportunity to present its defenses when
putative class members actually come forward.” Mullins,
795 F.3d at 670. ConAgra may prefer to terminate this
litigation in one fell swoop at class certification rather than
later challenging each individual class member's claim to
recovery, but there is no due process right to “a cost-
effective procedure for challenging every individual claim
to class membership.” Id. at 669.

If the concern is that claimants in cases like this will
eventually offer only a “self-serving affidavit” as proof
of class membership, it is again unclear why that issue
must be resolved at the class certification stage to protect
a defendant's due process rights. If a Wesson oil consumer
were to pursue an individual lawsuit instead of a class
action, an affidavit describing her purchases would create
a genuine issue if ConAgra disputed the affidavit, and
would prevent summary judgment against the consumer.
See Mullins, 795 F.3d at 669; accord FED. R. CIV.
P. 56(c)(1)(A). Given that a consumer's affidavit could
force a liability determination at trial without offending
the Due Process Clause, we see no reason to refuse
class certification simply because that same consumer will
present her affidavit in a claims administration process
after a liability determination has already been made.

Moreover, identification of class members will not affect
a defendant's liability in every case. For example, in this
case, Plaintiffs propose to determine ConAgra's aggregate
liability by (1) calculating the price premium attributable
to the allegedly false statement that appeared on every
unit sold during the class period, and (2) multiplying that
premium by the total number of units sold during the class
period. We agree with the Seventh Circuit that, in cases
in which aggregate liability can be calculated in such a
manner, “the identity of particular class members does
not implicate the defendant's due process interest at all”
because “[t]he addition or subtraction of individual class
members affects neither the defendant's liability nor the
total amount of damages it owes to the class.” Mullins,
795 F.3d at 670; see also Six (6) Mexican Workers,
904 F.2d at 1307 (“Where the only question is how
to distribute damages, the interests affected are not the
defendant's but rather those of the silent class members.”).
The defendant will generally know how many units of a
product it sold in the geographic area in question, and
if the defendant is ultimately found to have charged, for
example, 10 cents more per unit than it could have without
the challenged sales practice, the aggregate amount of
liability will be determinable even if the identity of all class
members is not. The Third Circuit recognized as much in
Carrera. See Carrera, 727 F.3d at 310 (acknowledging but
not addressing the argument that “[the defendant's] total
liability” would not be “affected by unreliable affidavits”).

For these reasons, protecting a defendant's due process
rights does not necessitate an independent administrative
feasibility requirement.
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*1133  C

In summary, the language of Rule 23 neither provides nor
implies that demonstrating an administratively feasible
way to identify class members is a prerequisite to
class certification, and the policy concerns that have
motivated the Third Circuit to adopt a separately
articulated requirement are already addressed by the
Rule. We therefore join the Sixth, Seventh, and Eighth
Circuits in declining to adopt an administrative feasibility
requirement. See Sandusky Wellness Ctr., LLC, v.
Medtox Sci., Inc., 821 F.3d 992, 995–96 (8th Cir.
2016) (recognizing that some courts have imposed an
administrative feasibility requirement, but declining to do
so); Rikos v. Procter & Gamble Co., 799 F.3d 497, 525
(6th Cir. 2015) (“We see no reason to follow Carrera.”);
Mullins v. Direct Digital, LLC, 795 F.3d 654, 658 (7th Cir.

2015) (rejecting the administrative feasibility requirement
as incompatible with Rule 23 and “the balance of interests
that Rule 23 is designed to protect”).

III

For the forgoing reasons, the district court did not err
in declining to condition class certification on Plaintiffs'
proffer of an administratively feasible way to identify
putative class members.

AFFIRMED.

All Citations

844 F.3d 1121, 96 Fed.R.Serv.3d 762, 2017 Daily Journal
D.A.R. 63

Footnotes
1 We address ConAgra's other challenges to the district court's class certification order in a concurrently filed memorandum

disposition.

2 We refer to Plaintiffs' amended motion for class certification, which is the subject of this appeal.

3 ConAgra called this a failure of “ascertainability.” We refrain from referring to “ascertainability” in this opinion because
courts ascribe widely varied meanings to that term. For example, some courts use the word “ascertainability” to deny
certification of classes that are not clearly or objectively defined. See, e.g., Brecher v. Republic of Argentina, 806 F.3d 22,
24–26 (2d Cir. 2015) (holding that a class defined as all owners of beneficial interests in a particular bond series, without
reference to the time owned, was too indefinite); DeBremaecker v. Short, 433 F.2d 733, 734 (5th Cir. 1970) (affirming
denial of class certification because a class composed of state residents “active in the ‘peace movement’ ” was uncertain
and overbroad). Others have used the term in referring to classes defined in terms of success on the merits. See, e.g.,
EQT Prod. Co. v. Adair, 764 F.3d 347, 360 n.9 (4th Cir. 2014) (remanding and instructing the district court to consider,
“as part of its class-definition analysis,” inter alia, whether the proposed classes could be defined without creating a fail-
safe class). Our court does not have its own definition. See infra note 4.

4 On appeal, ConAgra continues to present administrative feasibility as part of a threshold “ascertainability” prerequisite to
certification. ConAgra relies on a footnote in Berger v. Home Depot USA, Inc., 741 F.3d 1061 (9th Cir. 2014), to argue
that our court has recognized such a requirement. But in that footnote we explicitly declined to decide whether the district
court abused its discretion by denying certification based on a “threshold ascertainability test.” Id. at 1071 n.3. ConAgra
cites no other precedent to support the notion that our court has adopted an “ascertainability” requirement. This is not
surprising because we have not. Instead, we have addressed the types of alleged definitional deficiencies other courts
have referred to as “ascertainability” issues, see supra note 3, through analysis of Rule 23's enumerated requirements.
See, e.g., Torres v. Mercer Canyons Inc., 835 F.3d 1125, 1136–39 (9th Cir. 2016) (addressing claim that class definition
was overbroad—and thus arguably contained some members who were not injured—as a Rule 23(b)(3) predominance
issue); Probe v. State Teachers' Ret. Sys., 780 F.2d 776, 780 (9th Cir. 1986) (recognizing that a class must not be vaguely
defined and must be “sufficiently definite to conform to Rule 23”). Although the parties here use the word “ascertainability,”
they dispute only whether a class proponent must proffer an administratively feasible way to identify class members.
That is therefore the only issue we decide.

5 The Court recognized, however, that a settlement-only class—which by definition will not proceed to trial—can be certified
without consideration of potential trial-management challenges under Rule 23(b)(3)(D). See Amchem Prods., 521 U.S.
at 620, 117 S.Ct. 2231.
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6 Other circuits have cited the Third Circuit's administrative feasibility standard but have not actually imposed the standard
in the same manner as has the Third Circuit. The First Circuit has cited Carrera v. Bayer Corp., 727 F.3d 300 (3d Cir.
2013), for the proposition that at the class certification stage, it must be anticipated that, by the time a case reaches
the liability and claims administration stages, there will be an administratively feasible way to distinguish injured from
uninjured class members. See In re Nexium Antitrust Litig., 777 F.3d 9, 19–20 (1st Cir. 2015). Requiring plaintiffs to
propose a mechanism for eventually determining whether a given class member is entitled to damages is different from
requiring plaintiffs to demonstrate an administratively feasible way to identify all class members at the certification stage.
In Brecher v. Republic of Argentina, 806 F.3d 22 (2d Cir. 2015), the Second Circuit mentioned administrative feasibility
and cited Marcus v. BMW of N. Am., LLC, 687 F.3d 583 (3d Cir. 2012), but administrative feasibility played no role in the
court's decision, which instead turned on the principle that a class definition must be objective and definite. Brecher, 806
F.3d at 24–26. The Fourth Circuit has reversed class certification based in part on potential “administrative barrier[s]”
to ascertaining class members and cited the Third Circuit in doing so. See EQT Prod. Co. v. Adair, 764 F.3d 347, 358–
60 (4th Cir. 2014). But the “administrative barriers” identified by the court in EQT sounded in definitional deficiencies,
numerosity questions, predominance problems, and management difficulties, see id.—issues that all implicate other class
certification criteria. It is thus far from clear that the Fourth Circuit requires an affirmative demonstration of administrative
feasibility as a separate prerequisite to class certification. Even the Third Circuit has cabined its administrative feasibility
rule in recent cases. See In re Cmty. Bank of N. Va. Mortg. Lending Practices Litig., 795 F.3d 380, 396–97 (3d Cir. 2015)
(distinguishing Carrera as addressing particular “evidentiary problems”), cert. denied sub nom. PNC Bank v. Brian W.,
–––U.S. ––––, 136 S.Ct. 1167, 194 L.Ed.2d 241 (2016); Byrd, 784 F.3d at 164 (clarifying that Carrera did not create a
“records requirement” at the class certification stage and instead “only requires the plaintiff to show that class members
can be identified” (quoting Carrera, 727 F.3d at 308 n.2 (emphasis added))).

7 Because the notice requirement is mandatory only for Rule 23(b)(3) classes, the Third Circuit has declined to extend
its “ascertainability” prerequisite, which includes its administrative feasibility requirement, to Rule 23(b)(2) classes. See
Shelton, 775 F.3d at 562–63. We understand ConAgra's arguments here to be similarly limited to Rule 23(b)(3) class
actions.

8 Theoretically, if there were non-legitimate claimants, they would dilute a cy pres fund. But that outcome would not impact
bona fide claimants, who would have already received distributions. See Nachshin v. AOL, LLC, 663 F.3d 1034, 1036
(9th Cir. 2011) (explaining that, after distributions have been made to any claimants, “[t]he cy pres doctrine allows a
court to distribute unclaimed or non-distributable portions of a class action settlement fund to the ‘next best’ class of
beneficiaries” (emphasis added)). Nor would it affect the defendant, whose liability will already have been determined.
See Six (6) Mexican Workers, 904 F.2d at 1307 (“The use of cy pres or fluid recovery to distribute unclaimed funds may
be considered only after a valid judgment for damages has been rendered against the defendant.”).

9 Relatedly, ConAgra argues that an administrative feasibility requirement would protect its ability to meaningfully assert a
res judicata defense in future actions asserting the same claims. But determining whether a plaintiff in that future action
was a member of this class precluded from relitigating would be possible so long as the class definition in this action was
clear (and ConAgra does not dispute that it is). If a future plaintiff were to assert a claim challenging the “100% Natural”
label on Wesson oil purchased during the class period in one of the eleven states at issue, that would show that she was
a member of the class bound by the judgment. This would be so regardless of how “administratively feasible” it was to
prove the entirety of the membership at the class certification stage in this action. See Geoffrey C. Shaw, Note, Class
Ascertainability, 124 YALE L.J. 2354, 2374–78 (2015).

10 District courts also have discretion to allow limited discovery from absent class members if the particular circumstances
of a specific case justify it. See WILLIAM B. RUBENSTEIN, NEWBERG ON CLASS ACTIONS § 9:13 (5th ed. 2013)
(“[C]ertain forms of limited discovery from absent class members may be permitted in certain circumstances.”).
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Third Circuit.

Crystal BYRD; Brian Byrd, Individually, and on
Behalf of all Similarly Situated Persons, Appellants

v.
AARON'S INC; Aspen Way Enterprises Inc, d/b/a
Aaron's Sales and Leasing, A Franchisee of Aaron's

Inc.; DesignerWare LLC; AH & H Leasing LLC,
d/b/a Aaron's Sales and Leasing, a Franchisee of
Aaron's, Inc.; AMG Enterprises Group LLC, d/
b/a Aaron's Sales and Leasing, a Franchisee of

Aaron's, Inc.; Arona Corporation d/b/a Aaron's
Sales and Leasing, a Franchisee of Aaron's, Inc.;
Bear Rental Purchase LTD, d/b/a Aaron's Sales

and Leasing, a Franchisee of Aaron's, Inc.; Boxer
Enterprise Inc, d/b/a Aaron's Sales and Leasing,
a Franchisee of Aaron's, Inc.; Circle City Rentals,
d/b/a Aaron's Sales and Leasing, a Franchisee of
Aaron's, Inc.; CMH Leasing Partners, LLC, d/
b/a Aaron's Sales and Leasing, a Franchisee of

Aaron's, Inc.; Cram Leasing, Inc., d/b/a Aaron's
Sales and Leasing, a Franchisee of Aaron's, Inc.;
DC Sales and Lease Inc, d/b/a Aaron's Sales and

Leasing, a Franchisee of Aaron's, Inc.; Dirigo
Leasing Inc, d/b/a Aaron's Sales and Leasing, a

Franchisee of Aaron's, Inc.; DPR Alaska LLC, d/b/
a Aaron's Sales and Leasing, a Franchisee of Aaron's,

Inc.; DPR Colorado LLC, d/b/a Aaron's Sales and
Leasing, a Franchisee of Aaron's, Inc.; DW3 LLC,
d/b/a Aaron's Sales and Leasing, a Franchisee of
Aaron's, Inc.; DWC Ventures LLC, d/b/a Aaron's
Sales and Leasing, a Franchisee of Aaron's, Inc.;
Fairway Leasing LLC, d/b/a Aaron's Sales and

Leasing, a Franchisee of Aaron's, Inc.; Five Star
Financials LLC, d/b/a Aaron's Sales and Leasing,
a Franchisee of Aaron's, Inc.; FT Got Three LLC,
d/b/a Aaron's Sales and Leasing, a Franchisee of

Aaron's, Inc.; GNS & Associates INC, d/b/a Aaron's
Sales and Leasing, a Franchisee of Aaron's, Inc.;
Great American Rent to Own Inc, d/b/a Aaron's
Sales and Leasing, a Franchisee of Aaron's, Inc.;

Green River Corp, d/b/a Aaron's Sales and Leasing,
a Franchisee of Aaron's, Inc.; Hanson Holding Co.,
d/b/a Aaron's Sales and Leasing, a Franchisee of
Aaron's, Inc.; Honey Harbor Investments LLC,

d/b/a Aaron's Sales and Leasing, a Franchisee of
Aaron's, Inc.; Howard Rents LLC, d/b/a Aaron's
Sales and Leasing, a Franchisee of Aaron's, Inc.;
HPH Investments LLC, d/b/a Aaron's Sales and

Leasing, a Franchisee of Aaron's, Inc.; J & L Beach
Enterprises Inc, d/b/a Aaron's Sales and Leasing,

a Franchisee of Aaron's, Inc.; J.R. Rents, d/b/a
Aaron's Sales and Leasing, a Franchisee of Aaron's,
Inc.; J.M. Darden and Co, d/b/a Aaron's Sales and

Leasing, a Franchisee of Aaron's, Inc.; Jenfour LLC,
d/b/a Aaron's Sales and Leasing, a Franchisee of
Aaron's, Inc.; Jenkins Rental LLC, d/b/a Aaron's
Sales and Leasing, a Franchisee of Aaron's, Inc.;
KFJ Enterprises LLC, d/b/a Aaron's Sales and
Leasing, a Franchisee of Aaron's, Inc.; Lifestyle

Furniture Leasing, d/b/a Aaron's Sales and Leasing,
a Franchisee of Aaron's, Inc.; LTL Investments LLC,

d/b/a Aaron's Sales and Leasing, a Franchisee of
Aaron's, Inc.; Madison Capital Investments INC,
d/b/a Aaron's Sales and Leasing, a Franchisee of

Aaron's, Inc.; MKW Investments INC, d/b/a Aaron's
Sales and Leasing, a Franchisee of Aaron's, Inc.;
No Three Putts Enterprises LLC, d/b/a Aaron's

Sales and Leasing, a Franchisee of Aaron's, Inc.; NW
Freedom Corp, d/b/a Aaron's Sales and Leasing, a
Franchisee of Aaron's, Inc.; Pomona Lane Partners
LLC, d/b/a Aaron's Sales and Leasing, a Franchisee
of Aaron's, Inc.; R & Double K LLC, d/b/a Aaron's
Sales and Leasing, a Franchisee of Aaron's, Inc.;

Rebco Investments LLC, d/b/a Aaron's Sales and
Leasing, a Franchisee of Aaron's, Inc.; Rex Neal Inc,

d/b/a Aaron's Sales and Leasing, a Franchisee of
Aaron's, Inc.; Royal Rents Inc, d/b/a Aaron's Sales
and Leasing, a Franchisee of Aaron's, Inc.; Royal

Rocket Retail LLC, d/b/a Aaron's Sales and Leasing,
a Franchisee of Aaron's, Inc.; Shining Star, d/b/a

Aaron's Sales and Leasing, a Franchisee of Aaron's,
Inc.; Showcase Home Furnishings Inc, d/b/a

Aaron's Sales and Leasing, a Franchisee of Aaron's,
Inc.; Sultan Financial Corp, d/b/a Aaron's Sales and
Leasing, a Franchisee of Aaron's, Inc.; Tanglewood
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Management LLC, d/b/a Aaron's Sales and Leasing,
a Franchisee of Aaron's, Inc.; TDS Foods INC, d/b/
a Aaron's Sales and Leasing, a Franchisee of Aaron's,

Inc.; TUR INC, d/b/a Aaron's Sales and Leasing, a
Franchisee of Aaron's, Inc.; Watershed Development
Corp, d/b/a Aaron's Sales and Leasing, a Franchisee

of Aaron's, Inc.; WGC LLC, d/b/a Aaron's
Sales and Leasing, a Franchisee of Aaron's,

Inc.; John Does (1–45) Aaron's Franchisees.

No. 14–3050.
|

Argued Jan. 23, 2015.
|

Filed April 16, 2015.
|

Amended April 28, 2015.

Synopsis
Background: Lessee of computer from rent-to-own store
brought putative class action against lessor store, its
franchisor, and other franchisee stores alleging violations
of the Electronic Communications Privacy Act (ECPA),
invasion of privacy, conspiracy, and aiding and abetting
for installing and using software on leased computers
allowing remote and surreptitious access and transmission
of electronic communications and images. The United
States District Court for the Western District of
Pennsylvania, Cathy Bissoon, J., 2014 WL 1316055,
denied motion for class certification. Lessee took an
interlocutory appeal.

Holdings: The Court of Appeals, Smith, Circuit Judge,
held that:

[1] proposed classes consisting of “owners” and “lessees”
were ascertainable;

[2] proposed classes consisting of “household members”
of owners or lessees were ascertainable; and

[3] ascertaining “household members” though reconciling
their identities with known class members and some
public records would not violate due process rights of
defendants.

Reversed and remanded.

Rendell, Circuit Judge, filed concurring opinion.

West Headnotes (18)

[1] Federal Courts
Class actions

The Court of Appeals reviews a class
certification order for abuse of discretion,
which occurs if the district court's decision
rests upon a clearly erroneous finding of
fact, an errant conclusion of law or an
improper application of law to fact. Fed.Rules
Civ.Proc.Rule 23(f), 28 U.S.C.A.

Cases that cite this headnote

[2] Federal Courts
Questions of Law in General

A legal standard applied by a district court is
reviewed de novo.

Cases that cite this headnote

[3] Federal Civil Procedure
Identification of class;  subclasses

The independent ascertainability inquiry
ensures that a proposed class will actually
function as a class. Fed.Rules Civ.Proc.Rule
23(b)(3), 28 U.S.C.A.

5 Cases that cite this headnote

[4] Federal Civil Procedure
Class Actions

Federal Civil Procedure
Evidence;  pleadings and supplementary

material

The class-action device is an exception
to the rule that litigation is usually
conducted by and on behalf of the individual
named parties only; accordingly, the party
proposing class-action certification bears
the burden of affirmatively demonstrating
by a preponderance of the evidence her
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compliance with the requirements. Fed.Rules
Civ.Proc.Rule 23, 28 U.S.C.A.
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[5] Federal Civil Procedure
In general;  certification in general

Federal Civil Procedure
Evidence;  pleadings and supplementary

material

Federal Civil Procedure
Identification of class;  subclasses

A court evaluating a motion for class
certification is obligated to probe behind
the pleadings when necessary and conduct
a rigorous analysis in order to determine
whether the certification requirements are
satisfied; the rigorous analysis requirement
applies equally to the ascertainability inquiry.
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

1 Cases that cite this headnote
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material

Federal Civil Procedure
Identification of class;  subclasses

A plaintiff seeking certification of a class must
prove by a preponderance of the evidence
that the class is ascertainable. Fed.Rules
Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.
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[7] Federal Civil Procedure
Identification of class;  subclasses

The class action ascertainability inquiry
requires a plaintiff to show that: (1) the class
is defined with reference to objective criteria;
and (2) there is a reliable and administratively
feasible mechanism for determining whether
putative class members fall within the class
definition. Fed.Rules Civ.Proc.Rule 23(b)(3),
28 U.S.C.A.
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[8] Federal Civil Procedure
Identification of class;  subclasses

Under the class action ascertainability
requirement, a plaintiff need only show that
class members can be identified; a plaintiff
does not have to identify all class members
at class certification. Fed.Rules Civ.Proc.Rule
23(b)(3), 28 U.S.C.A.
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[9] Federal Civil Procedure
Hearing and determination; 

 decertification;  effect

A class-certification order must include (1)
a readily discernible, clear, and precise
statement of the parameters defining the class
or classes to be certified, and (2) a readily
discernible, clear, and complete list of the
claims, issues or defenses to be treated on a
class basis. Fed.Rules Civ.Proc.Rule 23(c)(1)
(B), 28 U.S.C.A.
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material

Federal Civil Procedure
Identification of class;  subclasses

A party cannot merely provide assurances to
the district court that it will later meet class
action's requirements, and a party may not
merely propose a method of ascertaining a
class without any evidentiary support that
the method will be successful. Fed.Rules
Civ.Proc.Rule 23, 28 U.S.C.A.
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[11] Federal Civil Procedure
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A trial court needs a class to be defined
with reference to objective criteria and
some assurance that there can be a reliable
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determining whether putative class members
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fall within the class definition in order to
rigorously analyze the explicit certification
requirements. Fed.Rules Civ.Proc.Rule 23(a,
b), (c)(1)(B), 28 U.S.C.A.

19 Cases that cite this headnote

[12] Federal Civil Procedure
Consumers, purchasers, borrowers, and

debtors

Proposed classes consisting of “owners” and
“lessees” were ascertainable, as required
for certification in action brought by
lessee of computer against rent-to-own
store, its franchisor, and other franchisee
stores alleging violations of Electronic
Communications Privacy Act (ECPA),
invasion of privacy, conspiracy, and aiding
and abetting for installing and using software
on leased computers allowing remote and
surreptitious access and transmission of
electronic communications and images, since
there were objective records that could readily
identify class members; store's own records
revealed computers upon which spyware was
activated, as well as full identity of customer
who leased or purchased each of those
computers. Fed.Rules Civ.Proc.Rule 23(b)(3),
28 U.S.C.A.

1 Cases that cite this headnote

[13] Federal Civil Procedure
Hearing and determination; 

 decertification;  effect

Federal Civil Procedure
Identification of class;  subclasses

Class definition requirements are applicable
to a class-certification order, and the class
definition is a valid preliminary consideration
to the class action analysis. Fed.Rules
Civ.Proc.Rule 23, 28 U.S.C.A.

5 Cases that cite this headnote

[14] Federal Civil Procedure
Identification of class;  subclasses

Whether the defined class specifies a
particular group that was harmed during a
particular time frame, in a particular location,
in a particular way is not included in the
class action ascertainability test. Fed.Rules
Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.

Cases that cite this headnote

[15] Federal Civil Procedure
Identification of class;  subclasses

The class action ascertainability standard
is neither designed nor intended to force
all potential plaintiffs who may have been
harmed in different ways by a particular
defendant to be included in the class in
order for the class to be certified. Fed.Rules
Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.

2 Cases that cite this headnote

[16] Federal Civil Procedure
Particular Classes Represented

Proposed classes consisting of “household
members” of owners or lessees were
ascertainable, as required for certification
in action brought by lessee of computer
against rent-to-own store, its franchisor, and
other franchisee stores alleging violations
of Electronic Communications Privacy Act
(ECPA), invasion of privacy, conspiracy, and
aiding and abetting for installing and using
software on leased computers allowing remote
and surreptitious access and transmission
of electronic communications and images;
although some level of inquiry might be
required to verify that person was member
of class, household member's status could be
reconciled with known class members and
some public records. 18 U.S.C.A. § 2510 et
seq.; Fed.Rules Civ.Proc.Rule 23(b)(3), 28
U.S.C.A.
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Particular Classes Represented

Ascertaining “household members” through
reconciling their identities with known class
members and some public records would
not violate due process rights of rent-
to-own store, its franchisor, and other
franchisee stores, in action brought by
lessee of computer alleging violations of
Electronic Communications Privacy Act
(ECPA), invasion of privacy, conspiracy, and
aiding and abetting for installing and using
software on leased computers allowing remote
and surreptitious access and transmission
of electronic communications and images.
U.S.C.A. Const.Amend. 14; Fed.Rules
Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.

Cases that cite this headnote

[18] Federal Civil Procedure
Identification of class;  subclasses

The size of a potential class and the need
to review individual files to identify its
members are not reasons to deny class
certification. Fed.Rules Civ.Proc.Rule 23(b)
(3), 28 U.S.C.A.
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Before: RENDELL, SMITH, and KRAUSE, Circuit
Judges.

OPINION

SMITH, Circuit Judge.

Plaintiffs Crystal and Brian Byrd bring this interlocutory
appeal under Rule 23(f) of the Federal Rules of Civil
Procedure. The Byrds brought a putative class action
against Aaron's, Inc. and its franchisee store Aspen Way
Enterprises, Inc. (collectively “Defendants”), who they
allege violated the Electronic Communications Privacy
Act of 1986 (“ECPA”), 18 U.S.C. § 2511. Concluding that
the Byrds' proposed classes were not ascertainable, the
District Court denied their motion for class certification.
Because the District *159  Court erred in applying our
ascertainability precedent, we will reverse and remand.

I.

Aaron's operates company-owned stores and also oversees
independently-owned franchise stores that sell and lease
residential and office furniture, consumer electronics,
home appliances, and accessories. On July 30, 2010,
Crystal Byrd entered into a lease agreement to rent a
laptop computer from Aspen Way, an Aaron's franchisee.
Although Ms. Byrd asserts that she made full payments
according to that agreement, on December 22, 2010, an
agent of Aspen Way came to the Byrds' home to repossess
the laptop on the grounds that the lease payments had
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not been made. The agent allegedly presented a screenshot
of a poker website Mr. Byrd had visited as well as a
picture taken of him by the laptop's camera as he played.
The Byrds were troubled and surprised by what they
considered a significant and unauthorized invasion of
their privacy.

Aspen Way obtained the picture and screenshot through
spyware—a type of computer software—designed by
DesignerWare, LLC and named “PC Rental Agent.”
This spyware had an optional function called “Detective
Mode,” which could collect screenshots, keystrokes, and
webcam images from the computer and its users. Between
November 16, 2010 and December 20, 2010, the Byrds
alleged that this spyware secretly accessed their laptop 347

times on eleven different days. 1  In total, “the computers
of 895 customers across the country ... [had] surveillance
conducted through the Detective Mode function of PC
Rental Agent.” Byrd v. Aaron's, Inc., No. CIV.A. 11101E,
2014 WL 1316055, at *2 (W.D.Pa. Mar. 31, 2014).

The Byrds' operative class-action complaint asserts claims
against Aaron's, Aspen Way, more than 50 other
independent Aaron's franchisees, and DesignerWare,

LLC. 2  The complaint alleges violations of and conspiracy
to violate the ECPA, common law invasion of privacy,
and aiding and abetting. On Defendants' motion to
dismiss, the District Court dismissed the claims against
all Aaron's franchisees other than Aspen Way for lack
of standing and also all claims for common law invasion
of privacy, conspiracy, and aiding and abetting. Thus,
the Byrds' remaining claims, and those of the class, are
against Aaron's and Aspen Way for direct liability under
the ECPA.

In the meantime, the Byrds moved to certify the class
under *160  Federal Rules of Civil Procedure 23(b)(2)
and 23(b)(3), in which the Byrds provided two proposed

classes and one alternative proposed class. 3  In briefing
the motion, the Byrds proposed the following alternative
class definitions:

Class I—All persons who leased and/or purchased
one or more computers from Aaron's, Inc., and
their household members, on whose computers
DesignerWare's Detective Mode was installed and
activated without such person's consent on or after
January 1, 2007.

Class II—All persons who leased and/or purchased
one or more computers from Aaron's, Inc. or
an Aaron's, Inc. franchisee, and their household
members, on whose computers DesignerWare's
Detective Mode was installed and activated without
such person's consent on or after January 1, 2007.

Byrd, 2014 WL 1316055, at *5.
The Magistrate Judge recommended denying the Byrds'
motion for certification because the proposed classes
were not ascertainable. Regarding owner and lessee
class members, the Magistrate Judge concluded that the
proposed classes were underinclusive because they did
“not encompass all those individuals whose information
[was] surreptitiously gathered by Aaron's franchisees.” Id.
The Magistrate Judge also determined that the classes
were “overly broad” because not “every computer upon
which Detective Mode was activated will state a claim
under the ECPA for the interception of an electronic
communication.” Id. Regarding “household members,”
the Magistrate Judge took issue with the fact that the
Byrds did not define the phrase. Id. Further, although the
Byrds stated that the identity of household members could
be gleaned from “public records,” the Magistrate Judge,
citing to Carrera v. Bayer Corp., 727 F.3d 300, 306, 308
(3d Cir.2013), reasoned that “[i]t [was] not *161  enough
to propose a method by which this information may be
obtained.” Byrd, 2014 WL 1316055, at *5. The District
Court adopted the Report and Recommendation as the
opinion of the court over the Byrds' objections. The Byrds
timely appealed.

II.

[1]  [2]  The District Court had federal question
jurisdiction under 28 U.S.C. § 1331. We have jurisdiction
under 28 U.S.C. § 1292(e) and Federal Rule of Civil
Procedure 23(f). “We review a class certification order for
abuse of discretion, which occurs if the district court's
decision rests upon a clearly erroneous finding of fact,
an errant conclusion of law or an improper application
of law to fact.” Grandalski v. Quest Diagnostics Inc., 767
F.3d 175, 179 (3d Cir.2014) (quoting Hayes v. Wal–Mart
Stores, Inc., 725 F.3d 349, 354 (3d Cir.2013)) (internal
quotation marks omitted). We review de novo a legal
standard applied by a district court. Carrera, 727 F.3d at
305.
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III.

The central question in this appeal is whether the District
Court erred in determining that the Byrds' proposed
classes were not ascertainable. Because the District Court
confused ascertainability with other relevant inquiries
under Rule 23, we conclude it abused its discretion and
will vacate and remand.

Before discussing these errors, however, we believe
it is necessary to address the scope and source of
the ascertainability requirement that our cases have
articulated. Our ascertainability decisions have been
consistent and reflect a relatively simple requirement. Yet
there has been apparent confusion in the invocation and
application of ascertainability in this Circuit. (Whether
that is because, for example, the courts of appeals have

discussed ascertainability in varying and distinct ways, 4

or the ascertainability requirement *162  is implicit

rather than explicit in Rule 23, 5  we need not say.) Not
surprisingly, defendants in class actions have seized upon
this lack of precision by invoking the ascertainability
requirement with increasing frequency in order to defeat

class certification. 6

[3]  We seek here to dispel any confusion. The source
of, or basis for, the ascertainability requirement as to
a Rule 23(b)(3) class is grounded in the nature of the
class-action device itself. In endeavoring to further explain
this concept, we adhere to the precise boundaries of
ascertainability previously iterated in the quartet of cases
we discuss below. The ascertainability requirement as
to a Rule 23(b)(3) class is consistent with the general
understanding that the class-action device deviates from
the normal course of litigation in large part to achieve
judicial economy. See Comcast, 133 S.Ct. at 1432
(discussing generally the nature of the class-action device).
Ascertainability functions as a necessary prerequisite
(or implicit requirement) because it allows a trial court
effectively to evaluate the explicit requirements of Rule 23.
In other words, the independent ascertainability inquiry
ensures that a proposed class will actually function
as a class. This understanding of the source of the
ascertainability requirement takes a forward-looking view
of the administration of the Rule 23(b)(3) class-action
device in practice.

*163  A.

[4]  [5]  [6]  The class-action device is an exception
to the rule that litigation is usually “ ‘conducted by
and on behalf of the individual named parties only.’
” Comcast Corp. v. Behrend, ––– U.S. ––––, 133 S.Ct.
1426, 1432, 185 L.Ed.2d 515 (2013) (quoting Califano
v. Yamasaki, 442 U.S. 682, 700–01, 99 S.Ct. 2545, 61
L.Ed.2d 176 (1979)). Accordingly, the party proposing
class-action certification bears the burden of affirmatively
demonstrating by a preponderance of the evidence her
compliance with the requirements of Rule 23. Id. And
a court evaluating a motion for class certification is
obligated to probe behind the pleadings when necessary
and conduct a “rigorous analysis” in order to determine
whether the Rule 23 certification requirements are
satisfied. Id.; In re Hydrogen Peroxide Antitrust Litig., 552
F.3d 305, 309 (3d Cir.2008), as amended (Jan. 16, 2009). A
plaintiff seeking certification of a Rule 23(b)(3) class must
prove by a preponderance of the evidence that the class

is ascertainable. 7  Hayes, 725 F.3d at 354. The rigorous
analysis requirement applies equally to the ascertainability
inquiry. Carrera, 727 F.3d at 306.

[7]  [8]  [9]  The ascertainability inquiry is two-fold,
requiring a plaintiff to show that: (1) the class is “defined
with reference to objective criteria”; and (2) there is
“a reliable and administratively feasible mechanism for
determining whether putative class members fall within
the class definition.” Id. at 355 (citing Marcus v. BMW
of N. Am., LLC, 687 F.3d 583, 593–94 (3d Cir.2012)).
The ascertainability requirement consists of nothing more
than these two inquiries. And it does not mean that a
plaintiff must be able to identify all class members at
class certification—instead, a plaintiff need only show
that “class members can be identified.” Carrera, 727 F.3d
at 308 n. 2 (emphasis added). This preliminary analysis
dovetails with, but is separate from, Rule 23(c)(1)(B)'s
requirement that the class-certification order include “(1)
a readily discernible, clear, and precise statement of the
parameters defining the class or classes to be certified, and
(2) a readily discernible, clear, and complete list of the
claims, issues or defenses to be treated on a class basis.”
Wachtel ex rel. Jesse v. Guardian Life Ins. Co. of Am., 453
F.3d 179, 187–88 (3d Cir.2006).

We have on four occasions addressed the requirement
that a Rule 23(b)(3) class be “ascertainable” in order to
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be certified. Our quartet of cases began with Marcus v.
BMW of North America, LLC, in which we adopted this
implicit ascertainability requirement. 687 F.3d at 592–94.
We explained, “If class members are impossible to identify
without extensive and individualized fact-finding or ‘mini-
trials,’ then a class action is inappropriate.” Id. at 593.
We concluded that the proposed class “raise[d] serious
ascertainability issues,” largely because the plaintiffs
could not identify cars with the allegedly defective run-flat
tires. Id. at 593. The defendants did not maintain records
that would demonstrate whether a putative class member's
run-flat tires “ ‘ha[d] gone flat and been replaced,’ as
the class definition require[d],” and the plaintiffs had not
proposed “a reliable, administratively feasible alternative”
to identify class members. Id. at 594.

*164  Shortly thereafter, in Hayes v. Wal–Mart Stores,
Inc., we straightforwardly applied the ascertainability rule
established by Marcus and remanded the case to the
district court to apply Marcus 's standard and to allow
the plaintiffs to “offer some reliable and administratively
feasible alternative that would permit the court to
determine” whether the class was ascertainable. 725 F.3d
at 355. That same month, we decided Carrera v. Bayer
Corp., an appeal involving the proposed certification of
a “class of consumers who purchased Bayer's One–A–
Day WeightSmart diet supplement in Florida.” 727 F.3d
at 303. To prove ascertainability, the plaintiff proposed
using retailer records and class member affidavits attesting
to purchases of the diet supplement. Id. at 308. Although
we opined that retail records “may be a perfectly
acceptable method of proving class membership,” we
noted that the plaintiff's proposed retail records did not
identify a single purchaser of the Bayer diet supplement.
Id. at 308–09. We therefore rejected the proposed methods
of proving ascertainability.

As to the use of affidavits, we began by explaining that in
Marcus, “[w]e cautioned ‘against approving a method that
would amount to no more than ascertaining by potential
class members' say so.’ ” Id. at 306 (quoting Marcus,
687 F.3d at 594). We rejected the plaintiff's proposed
methodology to screen out false affidavits because the
plaintiff's expert declaration did not establish that the
“affidavits will be reliable” or “propose a model for
screening claims.” Id. at 311. Remarkably, even the named
plaintiff could not recall whether he had purchased the
diet supplement. Id. at 311 n. 9.

[10]  We were careful to specify in Carrera that
“[a]lthough some evidence used to satisfy ascertainability,
such as corporate records, will actually identify class
members at the certification stage, ascertainability only
requires the plaintiff to show that class members can be
identified.” Id. at 308 n. 2 (emphasis added). Accordingly,
there is no records requirement. Carrera stands for the
proposition that a party cannot merely provide assurances
to the district court that it will later meet Rule 23's
requirements. Id. at 306. Nor may a party “merely propose
a method of ascertaining a class without any evidentiary
support that the method will be successful.” Id. at 306, 307,
311.

Following the Marcus-Hayes-Carrera trilogy, we again
considered the issue of ascertainability in Grandalski
v. Quest Diagnostics Inc., 767 F.3d at 184–85. There
we affirmed the denial of certification of a Rule 23(b)
(3) class on predominance grounds, but noted that the
district court also erred in denying certification based
on ascertainability. Id. at 184–85. We concluded that the
district court's analysis “conflated ascertainability with
the predominance inquiry.” Id. at 184. The predominance
and ascertainability inquiries are distinct, we explained,
because “ ‘the ascertainability requirement focuses on
whether individuals fitting the class definition may be
identified without resort to mini-trials, whereas the
predominance requirement focuses on whether essential
elements of the class's claims can be proven at trial with
common, as opposed to individualized, evidence.’ ” Id.
(quoting Hayes, 725 F.3d at 359).

[11]  Ascertainability is closely tied to the other
relevant preliminary inquiry we addressed in Marcus,
687 F.3d at 592, that plaintiffs provide a proper class
definition, Fed.R.Civ.P. 23(c)(1)(B). A trial court also
needs a class to be “defined with reference to objective
criteria” and some assurance that there can be “a
reliable and administratively feasible mechanism for
determining whether putative class members fall *165
within the class definition,” Hayes, 725 F.3d at 355,
in order to rigorously analyze the explicit Rule 23(a)
and (b) certification requirements, Comcast, 133 S.Ct. at
1432. When combined with the separate class-definition
requirement from Wachtel, that a class-certification order
contain “a readily discernible, clear, and precise statement
of the parameters defining the class or classes to be
certified,” 453 F.3d at 187–88, district courts have the
necessary tools to determine whether “a party seeking to
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maintain a class action” can “ ‘affirmatively demonstrate
his compliance’ with Rule 23.” See Comcast, 133 S.Ct. at
1432 (quoting Wal–Mart Stores, Inc. v. Dukes, ––– U.S.
––––, 131 S.Ct. 2541, 2551, 180 L.Ed.2d 374 (2011)).

And after certification, a trial court is tasked with
providing “the best notice that is practicable” to the
class members under Rule 23(c)(2)(B), “ ‘including
individual notice to all class members who can be
identified through reasonable effort.’ ” Larson v. AT & T
Mobility LLC, 687 F.3d 109, 123 (3d Cir.2012) (quoting
Fed.R.Civ.P. 23(c)(2)(B)). We are “stringent in enforcing
th[at] individual notice requirement.” Id. at 126. The
separate ascertainability requirement ensures that class
members can be identified after certification, Carrera, 727
F.3d at 308 n. 2, and therefore better prepares a district
court to “direct to class members the best notice that is
practicable under the circumstances,” Fed.R.Civ.P. 23(c)
(2)(B); see also Larson, 687 F.3d at 117 n. 10, 123–31

(applying the Rule 23(c)(2)(B) requirement). 8

The ascertainability inquiry is narrow. If defendants
intend to challenge ascertainability, they must be exacting
in their analysis and not infuse the ascertainability inquiry
with other class-certification requirements. As we said in
Carrera, “ascertainability only requires the plaintiff to
show that class members can be identified.” 727 F.3d at
308 n. 2. This inquiry will not be relevant in every case and
is independent from the other requirements of Rule 23.

B.

[12]  With this explanation of ascertainability in mind,
we will reverse the District Court for four reasons. First,
the District Court abused its discretion by misstating
the rule governing ascertainability. Second, the District
Court engrafted an “underinclusive” requirement that
is foreign to our ascertainability standard. Third, the
District Court made an errant conclusion of law in
finding that an “overly broad” class was not ascertainable.
And fourth, the District Court improperly applied the
legal principles from Carrera to the issue of whether
“household members” could be ascertainable.

1.

The District Court misstated the law governing
ascertainability by conflating our standards governing
class definition *166  with the ascertainability
requirement. The District Court prefaced its discussion
with the section header “Ascertainability and Defining the
Class.” The District Court then stated the following as the
applicable legal standard:

“As an ‘essential prerequisite’ to the Rule 23 analysis,
the Court must consider 1) whether there is a precisely
defined class and 2) whether the named Plaintiffs
are members of the class. Marcus v. BMW of North
America, 687 F.3d 583, 596 (3d Cir.2012). ... At the
first step of the analysis, determining whether there
is a precisely defined class entails two separate and
important elements: ‘first, the class must be defined with
reference to objective criteria’ and ‘second, there must
be a reliable and administratively feasible mechanism
for determining whether putative class members fall
within the class definition.’ Hayes v. Wal–Mart Stores,
Inc., 725 F.3d 349, 355 (3d Cir.2013).”

Byrd, 2014 WL 1316055, at *3.

[13]  Although the District Court is correct that the
class definition requirements are applicable to a class-
certification order, Wachtel, 453 F.3d at 187–88, and
that class definition is a valid preliminary consideration,
Marcus, 687 F.3d at 591–92, it was not the reason the
District Court denied class certification. What the District
Court described as the two requirements for a “precisely
defined class” was in fact the inquiry relevant to the
ascertainability standard. See Hayes, 725 F.3d at 355. In
blending the issue of ascertainability with that of class
definition (which Marcus took pains to address as separate
preliminary inquiries that preceded the Rule 23 analysis,
687 F.3d at 591–94), the District Court erred.

Also troubling is the District Court's discussion of class
membership. Byrd, 2014 WL 1316055, at *3, *6 n. 8. The
question of “whether the named Plaintiffs are members of
the class” has nothing to do with either the requirements
of a class definition, Wachtel, 453 F.3d at 187–88, or
the ascertainability standard, Marcus, 687 F.3d at 592–
94. In fact, the District Court's citation to Marcus on
this point related to its discussion of numerosity—not
class definition or ascertainability. See Byrd, 2014 WL
1316055, at *3 (citing Marcus, 687 F.3d at 596 (discussing
numerosity)). And although the District Court generally
cited to Hayes, in that case we addressed “membership”
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not as relating to ascertainability and only with regard to
whether the named plaintiff had Article III standing to sue
as a class representative. See Hayes, 725 F.3d at 360–61.
In sum, we conclude that the District Court should have
applied nothing more or less than the ascertainability test
that has been consistently laid out by this Court.

2.

The District Court also abused its discretion in
determining that the proposed classes were not
ascertainable because they were underinclusive. The
District Court reasoned that although the records
provided by Aaron's “may reveal the computers upon
which Detective Mode was activated and the owner/
lessee of that computer,” the Byrds did “not provide
an administratively feasible way to determine whose
information was surreptitiously gathered.” Byrd, 2014
WL 1316055, at *5. For this reason, the District
Court explained, the proposed “class definition [did] not
encompass all those individuals whose information ha[d]
been surreptitiously gathered by Aaron's franchisees.” Id.
But the District Court was looking to an old, no-longer-
operative class definition, see supra, n. 3, because the
Byrds had redefined the proposed classes by eliminating
the requirement that a class member's information *167

was “intercepted” or “surreptitiously gathered.” 9  Thus,
the District Court's analysis was not germane to the Byrds'
proposed class definitions or the relevant bases for class
membership.

[14]  Defendants contend that “underinclusiveness” was
an appropriate consideration in support of the denial
of class certification. They rely on a district court
decision, Bright v. Asset Acceptance, LLC, 292 F.R.D.
190, 197 (D.N.J.2013), to support their argument. But
“whether the defined class specifies a particular group
that was harmed during a particular time frame, in a
particular location, in a particular way,” Bright, 292
F.R.D. at 197 (emphasis added), is not included in our
ascertainability test. Further, requiring such specificity
may be unworkable in some cases and approaches
requiring a fail-safe class. See Messner v. Northshore
Univ. HealthSystem, 669 F.3d 802, 825 (7th Cir.2012)
(explaining that a fail-safe class is “one that is defined so
that whether a person qualifies as a member depends on
whether the person has a valid claim”). Defining the class
“in terms of the legal injury,” In re Nexium Antitrust Litig.,

777 F.3d at 22, is not the same as requiring the class to be
defined “with reference to objective criteria.” See Hayes,
725 F.3d at 355.

[15]  We decline to engraft an “underinclusivity” standard
onto the ascertainability requirement. Individuals who
are injured by a defendant but are excluded from a class
are simply not bound by the outcome of that particular
action. Cf., e.g., Taylor v. Sturgell, 553 U.S. 880, 884, 894,
128 S.Ct. 2161, 171 L.Ed.2d 155 (2008) (“Representative
suits with preclusive effect on nonparties include properly
conducted class actions.”); United States v. Mendoza, 464
U.S. 154, 158 n. 3, 104 S.Ct. 568, 78 L.Ed.2d 379 (1984)
(“Under res judicata, a final judgment on the merits bars
further claims by parties or their privies on the same
cause of action.”). In the context of ascertainability, we
have only mentioned “underinclusivity” with regard to
whether the records used to establish ascertainability were
sufficient, see Hayes, 725 F.3d at 355 (citing Marcus, 687
F.3d at 594), not whether there are injured parties that
could also be included in the class. Requiring a putative
class to include all individuals who may have been harmed
by a particular defendant could also severely undermine
the named class representative's ability to present typical
claims (Fed.R.Civ.P. 23(a)(3)) and adequately represent
the interests of the class (Fed.R.Civ.P. 23(a)(4)). The
ascertainability standard is neither designed nor intended
to force all potential plaintiffs who may have been harmed
in different ways by a particular defendant to be included
in the class in order for the class to be certified.

3.

Similarly, the District Court also abused its discretion
in determining that the proposed classes were not
ascertainable *168  because they were “overly broad.”
The District Court concluded that “more problematic for
Plaintiffs is the fact that the alternative definitions are
overly broad” because “[n]ot every computer upon which
Detective Mode was activated will state a claim under the
ECPA for the interception of electronic communication.”
Byrd, 2014 WL 1316055, at *5. There was, again, no
reference to our ascertainability precedent or that of any
other court.

Defendants also rely on Bright for the proposition
that a class is not “ascertainable if it is decoupled
from the underlying allegations of harm rendering it ...
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overbroad.” See Bright, 292 F.R.D. at 197. They also
cite myriad cases from other district courts and courts
of appeals to justify the consideration of overbreadth
in our ascertainability standard. Such applications of
the ascertainability standard fuel the precise mistake we
attempted to correct in Grandalski v. Quest Diagnostics
Inc.—that is, injecting the explicit requirements of Rule
23 into the ascertainability standard without actually
analyzing those requirements under the correct portion
of Rule 23. See 767 F.3d at 184 n. 5 (“Predominance
and ascertainability are separate issues.”). And at oral
argument, Defendants conceded that the District Court's
analysis regarding overbreadth was really identifying a
potential predominance problem.

Defendants' reliance on authority outside this Circuit
does nothing to bolster their argument. For example,
they extensively discuss Oshana v. Coca–Cola Co., 472
F.3d 506 (7th Cir.2006), to support the proposition that
an overbroad class is not ascertainable. In Oshana, the
Seventh Circuit considered whether a class consisting
of “all Illinois purchasers of fountain Diet Coke from
March 12, 1999 forward” was certifiable under Rule
23. Id. at 509. The Court required that in addition
to satisfying the Rule 23(a) and (b) requirements, a
“plaintiff must also show ... that the class is indeed
identifiable as a class.” Id. at 513. Reasoning that the
proposed class could “include millions who were not
deceived and thus have no grievance under the [Illinois
Consumer Fraud and Deceptive Practices Act],” the
Seventh Circuit affirmed the district court's determination
that the proposed class was “not sufficiently definite to
warrant class certification.” Id. at 513–14.

The “definiteness” standard from Oshana is
distinguishable from our Circuit's ascertainability
requirement. The standard applied in the Seventh Circuit
is based on the premise that because “[i]t is axiomatic
that for a class action to be certified a ‘class' must
exist,” Simer v. Rios, 661 F.2d 655, 669 (7th Cir.1981),
a class definition must be definite enough for the class to
be ascertained, Alliance to End Repression v. Rochford,
565 F.2d 975, 977 (7th Cir.1977). In short, the class
must be “indeed identifiable as a class.” Oshana, 472
F.3d at 513. A class may be indefinite where “the
relevant criteria for class membership [is] unknown.”
Jamie S. v. Milwaukee Pub. Sch., 668 F.3d 481, 495
(7th Cir.2012). Although this doctrine is similar to the
parameters laid out in our ascertainability cases, it blends

together our Circuit's ascertainability and class definition
requirements. Compare Oshana, 472 F.3d at 513, with
Hayes, 725 F.3d at 355, and Wachtel, 453 F.3d at 187–88.
As we made patent in Marcus, we address class definition
and ascertainability as separate inquiries. 687 F.3d at 591–
94.

Defendants also argue that a proposed class is overbroad
“where putative class members lack standing or have
not been injured.” Defendants' argument conflates the
issues of ascertainability, overbreadth (or predominance),
and Article III standing. We have explained that the
issue of *169  standing is separate from the requirements
of Rule 23. See, e.g., Holmes v. Pension Plan of
Bethlehem Steel Corp., 213 F.3d 124, 135 (3d Cir.2000)
(“In addition to the requirements expressly enumerated
in Rule 23, class actions are also subject to more
generally applicable rules such as those governing
standing and mootness.”). To the extent Defendants
meant to challenge any potential differences between
the proposed class representatives and unnamed class
members, such differences should be considered within
the rubric of the relevant Rule 23 requirements—such
as adequacy, typicality, commonality, or predominance.
See Grandalski, 767 F.3d at 184–85; see also Holmes,
213 F.3d at 137–38 (discussing an “overbroad” class as
requiring individual determinations that fail to satisfy
Rule 23(b)(3)'s predominance requirement). Conversely,
if Defendants intended to argue that all putative class
members must have standing, such challenges should be
squarely raised and decided by the District Court. Because
the District Court has yet to conduct a rigorous analysis
of the Rule 23 requirements, we decline to address these
issues in the first instance.

The Byrds' proposed classes consisting of “owners” and
“lessees” are ascertainable. There are “objective records”
that can “readily identify” these class members, cf.
Grandalski, 767 F.3d at 184 n. 5, because, as explained
by the District Court, “Aaron's own records reveal the
computers upon which Detective Mode was activated,
as well as the full identity of the customer who leased
or purchased each of those computers.” Byrd, 2014 WL
1316055, at *5. The District Court's conclusion to the
contrary was an abuse of discretion.

4.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031234282&pubNum=0000344&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_344_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_197
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034318154&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_184
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010995817&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010995817&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010995817&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_509&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_509
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010995817&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_513&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_513
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010995817&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_513&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_513
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981142656&pubNum=0000350&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_350_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_669
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977124507&pubNum=0000350&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_350_977&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_977
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977124507&pubNum=0000350&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_350_977&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_977
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010995817&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_513&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_513
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010995817&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_513&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_513
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026983320&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_495&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_495
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026983320&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_495&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_495
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010995817&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_513&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_513
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031217717&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_355
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009470451&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_187&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_187
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028349702&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_591&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_591
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028349702&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_591&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_591
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000359880&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_135
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000359880&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_135
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034318154&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_184
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000359880&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_137&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_137
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000359880&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_137&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_137
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034318154&pubNum=0000506&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_184
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033082008&pubNum=0000999&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033082008&pubNum=0000999&originatingDoc=I0f554477e46a11e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Byrd v. Aaron's Inc., 784 F.3d 154 (2015)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 12

[16]  The District Court again abused its discretion
in determining that “household members” were not
ascertainable. The District Court concluded that the
inclusion of the phrase “household members” in the
Byrds' revised class definitions was vague and not
ascertainable. In the Byrds' reply brief on the motion
for class-action certification, they asserted in a footnote
that “[h]ousehold members can easily be objectively
verified through personal and public records. And their
usage of the owner/lessee's computers can also be
easily objectively established.” The Magistrate Judge
recommended denying class certification because the
Byrds did not define “household members” or prove
by a preponderance of the evidence how “ ‘household
members' can be verified through personal and public
records.”

In their objections to the Magistrate Judge's Report and
Recommendation, the Byrds argued that they intended
“the plain meaning of ‘household members.’ ” On appeal,
the Byrds continue to argue that they intended the plain
meaning of “household members” to be “all of the people,
related or unrelated, who occupy a housing unit.” By
way of example, the Byrds cite to multiple definitions
used in government documents for census, taxation,
and immigration purposes. With these definitions, they
contend that the simple act of confirming membership
would mean matching addresses in public records with
that of an owner or lessee that had already been identified.

The “household members” of owners or lessees are
ascertainable. Although the government documents cited
by the Byrds do contain slight variations on the definition
of a household member (as noted by Defendants), the
Byrds presented the District Court with various ways in
which “household members” could be defined and how
relevant records could be used to verify the identity of
household members. *170  Because the District Court
summarily adopted the Magistrate Judge's Report and
Recommendation, and no oral argument was held on the
class-certification motion, we are left to wonder why the
District Court determined that the Byrds' explanation in
their objections to the Report and Recommendation was
inadequate.

The parties also dispute whether the phrase “household
members” is often used in class definitions. Although it
is true that the phrase “household members” has been

used in other class definitions, 10  we decline the invitation

categorically to conclude that the use of this phrase will
always have sufficient precision in the ascertainability
context. The inquiry in any given case should be whether
a class is “defined with reference to objective criteria”
and whether there is a “reliable and administratively
feasible mechanism for determining whether putative class
members fall within the class definition.” Hayes, 725 F.3d
at 355. Whether a class is ascertainable is dependent on the
nature of the claims at issue. But as used here, “household
members” is a phrase that is easily defined and not, as
Defendants argue, inherently vague.

We also conclude that Defendants' and the District
Court's reliance on Carrera is misplaced. In Carrera,
we concluded that the plaintiffs' proposed reliance
on affidavits alone, without any objective records to
identify class members or a method to weed out
unreliable affidavits, could not satisfy the ascertainability
requirement. 727 F.3d at 311. Here the Byrds presented
the District Court with multiple definitions of class
members and simply argued that a form similar to those
provided could be used to identify household members.
This is a far cry from an unverifiable affidavit, or the
absence of any methodology that can be used later to
ascertain class members. See id. at 310–11.

[17]  The Byrds' proposed method to ascertain
“household members” is neither administratively
infeasible nor a violation of Defendants' due process
rights. Because the location of household members is
already known (a shared address with one of the 895
owners and lessees identified by the Byrds), there are
unlikely to be “serious administrative burdens that are
incongruous with the efficiencies expected in a class
action.” Marcus, 687 F.3d at 593 (citation and internal
quotation marks omitted). There will always be some level
of inquiry required to verify that a person is a member of a
class; for example, a person's statement that she owned or
leased an Aspen Way computer would eventually require
anyone charged with administering the fund resulting
from a successful class action to ensure that person is
actually among the 895 customers identified by the Byrds.
Such a process of identification does not require a “ ‘mini-
trial,’ ” nor does it amount to “ ‘individualized fact-
finding,’ ” Carrera, 727 F.3d at 307 (quoting Marcus, 687
F.3d at 594), and *171  indeed must be done in most
successful class actions.
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[18]  Certainly, Carrera does not suggest that no level of
inquiry as to the identity of class members can ever be
undertaken. If that were the case, no Rule 23(b)(3) class
could ever be certified. We are not alone in concluding
that “the size of a potential class and the need to review
individual files to identify its members are not reasons to
deny class certification.” See Young v. Nationwide Mut.
Ins. Co., 693 F.3d 532, 539–40 (6th Cir.2012) (collecting
cases). To hold otherwise would seriously undermine the
purpose of a Rule 23(b)(3) class to aggregate and vindicate
meritorious individual claims in an efficient manner.
Fed.R.Civ.P. Rule 23(b)(3) 1966 advisory committee's
notes (Rule 23(b)(3) “achieve[s] economies of time, effort,
and expense, and promote[s] uniformity of decision as to
persons similarly situated, without sacrificing procedural
fairness or bringing about other undesirable results.”).

As to Defendants' contention that their due process rights
would be violated, Carrera counsels that this due process
right relates to the ability to “challenge the proof used to
demonstrate class membership.” 727 F.3d at 307. Here,
the Byrds are not relying solely on unverified affidavits
to establish ascertainability. See id. at 307–08; Hayes, 725
F.3d at 356 (reasoning that a class is not ascertainable
where “the only proof of class membership [was] the say-
so of putative class members”). Any form used to indicate
a household member's status in the putative class must
be reconciled with the 895 known class members or some
additional public records. Defendants are not foreclosed
from challenging the evidence the Byrds propose to use.

In sum, the District Court erred in its application of
Carrera and in concluding that the phrase “household
members” was inherently vague.

C.

In light of the errors discussed above, we will remand
to the District Court to consider the remaining Rule 23
certification requirements in the first instance. At oral
argument and in their briefs, Defendants urged us to
read the District Court's ruling as one on predominance,
independently review the record in this case, and conclude
that the Byrds' proposed classes fail to satisfy Rule 23(b)
(3)'s predominance requirement. Defendants contend that
the elements of an ECPA claim, particularly that each
plaintiff must show the interception of the “contents”
of an “electronic communication,” create insurmountable

barriers to proving predominance. See 18 U.S.C. § 2511(1)
(a), (c), (d). Formidable though these barriers may be, they
are not for us to address in the first instance.

Beginning in General Telephone Co. of Southwest v.
Falcon, 457 U.S. 147, 160–161, 102 S.Ct. 2364, 72
L.Ed.2d 740 (1982), through its recent decision in Comcast
Corp. v. Behrend, 133 S.Ct. at 1432, the Supreme
Court has repeatedly emphasized the need for a district
court to conduct a rigorous analysis of the evidence in
support of certification under Rule 23. “By their nature,
interlocutory appeals are disruptive, time-consuming, and
expensive”; thus, it makes sense to allow the “district
court an opportunity to fine-tune its class certification
order ... rather than opening the door too widely to
interlocutory appellate review.” Waste Mgmt. Holdings,
Inc. v. Mowbray, 208 F.3d 288, 294–95 (1st Cir.2000)
(exercising discretionary authority under Rule 23(f) in
order to give a district court “a better sense as to
which aspects of the class certification decision might
reasonably be open to subsequent reconsideration”). This
is consistent with *172  the narrow, yet flexible, set
of considerations we address in granting a Rule 23(f)
petition. See Newton v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 259 F.3d 154, 164–65 (3d Cir.2001); see also
In re Nat'l Football League Players Concussion Injury
Litig., 775 F.3d 570, 578 n. 9 (3d Cir.2014). We best
exercise appellate review when the dust has settled and a
district court has fully considered a motion for class-action
certification.

What is more, a close reading of Defendants' response
briefs demonstrates how they continue to conflate
ascertainability with the other relevant requirements of
Rule 23. We write again to emphasize that at class
certification, Rule 23's explicit requirements go beyond
and are separate from the ascertainability inquiry. Precise
analysis of relevant Rule 23 requirements will always be
necessary. We therefore decline to go beyond the scope of
the District Court's opinion.

IV.

The District Court erred both in relying on an errant
conclusion of law and improperly applying law to fact.
Accordingly, we will reverse and remand for further
consideration in light of this opinion.
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RENDELL, Circuit Judge, concurring:
I agree with the majority that, under our current
jurisprudence, the class members here are clearly
ascertainable. Indeed, as Judge Smith points out, “Aaron's
own records reveal the computers upon which Detective
Mode was activated, as well as the full identity of
the customer who leased or purchased each of those
computers.” (Maj. Op. at 169) (quoting Byrd v. Aaron's,
Inc., No. 11–cv–101, 2014 WL 1316055, at *5 (W.D.Pa.
Mar. 31, 2014)). It is hard to argue otherwise, and
I do not. However, I do suggest that the lengths
to which the majority goes in its attempt to clarify
what our requirement of ascertainability means, and to
explain how this implicit requirement fits in the class
certification calculus, indicate that the time has come
to do away with this newly created aspect of Rule 23
in the Third Circuit. Our heightened ascertainability
requirement defies clarification. Additionally, it narrows
the availability of class actions in a way that the drafters
of Rule 23 could not have intended.

Historically, the ascertainability inquiry related to
whether the court will be able to determine who fits within
the class definition for purposes of award or settlement
distribution and the preclusion of the relitigation of

claims. 1  It is a test that scrutinizes the class definition,

and properly so. 2  But this is now only the first element
of our two-part test for ascertainability. *173  Marcus v.
BMW of N. Am., LLC, 687 F.3d 583, 594 (3d Cir.2012);
see also Hayes v. Wal–Mart Stores, Inc., 725 F.3d 349, 355
(3d Cir.2013) (“The class must be defined with reference
to objective criteria.”).

In 2012 we adopted a second element, namely, requiring
district courts to make certain that there is “a reliable,
administratively feasible” method of determining who fits
into the class, thereby imposing a heightened evidentiary
burden. Marcus, 687 F.3d at 594. We have precluded
class certification unless there can be objective proof—
beyond mere affidavits—that someone is actually a class
member. Id.; accord Carrera v. Bayer Corp., 727 F.3d 300,
308–12 (3d Cir.2013). This concept has gained traction

in recent years. 3  I submit that this “business record” or

“paper trail” requirement is ill-advised. 4  In most low-
value consumer class actions, prospective class members
are unlikely to have documentary proof of purchase,
because very few people keep receipts from drug stores

or grocery stores. This should not be the reason to deny

certification of a class. 5  As Judge Ambro's dissent from
the denial of the petition for rehearing en banc in Carrera
noted, “[w]here a defendant's lack of records ... make it
more difficult to ascertain the members of an otherwise
objectively verifiable low-value class, the consumers who
make up that class should not be made to suffer.” Carrera
v. Bayer Corp., No. 12–2621, 2014 WL 3887938, at *3 (3d
Cir. May 2, 2014) (Ambro, J. dissenting).

Records are not the only way to prove that someone is in
a class. It is the trial *174  judge's province to determine
what proof may be required at the claims submission
and claims administration stage. It is up to the judge
overseeing the class action to decide what she will accept as
proof when approving the claim form. Could not the judge
decide that, in addition to an individual's “say so” that
he is a member of the class, the claimant needs to submit
an affidavit from another household member or from his
doctor corroborating his assertion that he did, in fact, take
Bayer aspirin? Is that not permissible and appropriate?
Yet, we foreclose this process at the outset of the case by
requiring that plaintiffs conjure up all the ways that they
might find the evidence sufficient to approve someone as
a class member.

This puts the class action cart before the horse and
confuses the class certification process, as this case makes
manifest. The irony of this result is that it thwarts “[t]he
policy at the very core of the class action mechanism,” i.e.,
“to overcome the problem that small recoveries do not
provide the incentive for any individual to bring a solo
action prosecuting his or her rights.” Amchem Prods., Inc.
v. Windsor, 521 U.S. 591, 617, 117 S.Ct. 2231, 138 L.Ed.2d
689 (1997) (quoting Mace v. Van Ru Credit Corp., 109 F.3d
338, 344 (7th Cir.1997)). Indeed, “[a] class action solves
this problem by aggregating the relatively paltry potential
recoveries into something worth someone's (usually an
attorney's) labor.” Id. We have effectively thwarted small-
value consumer class actions by defining ascertainability
in such a way that consumer classes will necessarily fail to

satisfy for lack of adequate substantiation. 6  Consumers
now need to keep a receipt or a can, *175  bottle, tube,
or wrapper of the offending consumer items in order to
succeed in bringing a class action.

The policy rationales that we cite in support of our
expanded ascertainability requirement are relatively weak
when compared to the significant policy justifications
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that motivate the class action mechanism. We have noted
three rationales for our ascertainability requirement: (1)
eliminating administrative burdens “incongruous” with
the efficiencies of a class action, (2) protecting absent class
members' rights to opt out by facilitating the best notice
practicable, and (3) protecting the due process rights of
defendants to challenge plaintiffs' proffered evidence of
harm. Marcus, 687 F.3d at 593.

Eliminating “administrative burdens” really means short-
circuiting the claims process by assuming that when
individuals file claims, they burden the court. But claims
administration is part of every class action. Imposing
a proof-of-purchase requirement does nothing to ensure
the manageability of a class or the “efficiencies” of the
class action mechanism; rather, it obstructs certification
by assuming that hypothetical roadblocks will exist at the

claims administration stage of the proceedings. 7

Denying class certification due to concerns about
providing notice to class members makes little sense. Rule
23 requires the “best notice that is practicable under the
circumstances” to potential class members after a class

has been certified. 8  Potential difficulties in providing
individualized notice to all class members should not be
a reason to deny certification of a class. As the Supreme
Court noted in Phillips Petroleum Co. v. Shutts, due
process is satisfied when notice is “reasonably calculated”
to reach the defined class. 472 U.S. 797, 812, 105 S.Ct.
2965, 86 L.Ed.2d 628 (1985). The question is not whether
every class member will receive actual individual notice,
but whether class members can be notified of their opt-out
rights consistent with due process. See Dusenbery v. United
States, 534 U.S. 161, 122 S.Ct. 694, 151 L.Ed.2d 597 (2002)
(holding that due process did not require actual notice to
federal prisoner of his right to contest civil forfeiture, but
rather, due process must be “reasonably calculated” to

apprise a party of the pendency of an action). 9

The concerns regarding the due process rights of
defendants are unwarranted as well, because there is no
evidence that, in small-claims class actions, fabricated
claims impose a significant harm on defendants. The
chances that someone would, under penalty of perjury,
sign a false affidavit stating that he or she bought Bayer
aspirin for the sake of receiving a windfall of $1.59 are
far-fetched at best. On the other hand, while most injured
individuals will find that it is not worth the effort to

claim the few dollars in damages that the class action can
provide, in the aggregate, this sum is significant enough to
deter corporate misconduct. Our ascertainability doctrine,
by focusing on making absolutely *176  certain that
compensation is distributed only to those individuals who
were actually harmed, has ignored an equally important
policy objective of class actions: deterring and punishing
corporate wrongdoing. As Judge Posner, writing for the
Court of Appeals for the Seventh Circuit, stated in Hughes
v. Kore of Indiana Enterprise, Inc., “when what is small
is not the aggregate but the individual claim ... that's
the type of case in which class action treatment is most
needful.... A class action, like litigation in general, has a
deterrent as well as a compensatory objective.” 731 F.3d
672, 677 (7th Cir.2013). The rigorous application of the
ascertainability requirement translates into impunity for
corporate defendants who have harmed large numbers

of consumers in relatively modest increments. 10  Without
the class action mechanism, corporations selling small-
value items for which it is unlikely that consumers would
keep receipts are free to engage in false advertising,
overcharging, and a variety of other wrongs without
consequence.

The concerns about defendants' due process rights are
also overblown because damages liability under Rule
23 is determined in the aggregate: courts determine the
extent of a defendant's monetary liability to the entire
class. Therefore, whether an individual can establish
membership in that class does not affect the rights of
defendants not to pay in excess of their liability. Carrera
's concern that allowing undeserving individuals to claim
damages will dilute deserving class members' recoveries
is unrealistic in modern day class action practice, and
it makes little sense when used to justify the wholesale
dooming of the small-value class action such that no
injured plaintiff can recover at all. Moreover, this is an
issue to be dealt with in the implementation of a class
action settlement, not in conjunction with ascertaining the
class for purposes of certification. Concerns about claims
processing should not be used to scuttle these types of class
actions altogether.

The policy concerns animating our ascertainability
doctrine boil down to ensuring that there is a surefire way
to get damages into the hands of only those individuals
who we can be 100% certain have suffered injury, and
out of the hands of those who may not have. However,
by disabling plaintiffs from bringing small-value claims as
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a class, we have ensured that other policy goals of class
actions—compensation of at least some of the injured and
deterrence of wrongdoing, for example—have been lost.
In small-claims class actions like Carrera, the real choice
for courts is between compensating a few of the injured,
on the one hand, versus compensating none while allowing
corporate malfeasance to go unchecked, on the other. As
such, where there are small-value claims, class actions
offer the only means for achieving individual redress.
As the Supreme Court stated in Eisen, when individual
damages are so low, “[e]conomic reality dictates that
petitioner's suit proceed as a class action or not at all.”
417 U.S. at 161, 94 S.Ct. 2140. The *177  concern that we
are defeating what is at the “core” of what the class action
was designed to accomplish is very real. As Judge Rakoff
noted in certifying a class over objections regarding
ascertainability based on receipts or documentation:

[T]he class action device, at its
very core, is designed for cases
like this where a large number
of consumers have been defrauded
but no one consumer has suffered
an injury sufficiently large as
to justify bringing an individual
lawsuit. Against this background,
the ascertainability difficulties, while
formidable, should not be made into
a device for defeating the action.

Ebin v. Kangadis Food Inc., 297 F.R.D. 561, 567
(S.D.N.Y.2014). While a rigorous insistence on a
proof-of-purchase requirement, which our heightened
ascertainability jurisprudence has imposed, keeps
damages from the uninjured, it does an equally effective
job of keeping damages from the truly injured as well, and

“it does so with brutal efficiency.” 11

Therefore, while I concur in the judgment, I suggest that
it is time to retreat from our heightened ascertainability
requirement in favor of following the historical meaning
of ascertainability under Rule 23. I would therefore
reverse the District Court's ruling, and hold that (1)
hereafter, our ascertainability analysis will focus on class
definition only, and (2) the District Court's analysis
regarding the second prong of our ascertainability test was
unnecessary. We thus would instruct the District Court
to proceed to determine whether the class can be certified
under the traditional mandates of Rule 23. Until we revisit
this issue as a full Court or it is addressed by the Supreme
Court or the Advisory Committee on Civil Rules, we will
continue to administer the ascertainability requirement in
a way that contravenes the purpose of Rule 23 and, in my
view, disserves the public.
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Footnotes
1 The spyware allegedly captured a wide array of personal information: “credit and debit card numbers, expiration dates,

security codes, pin numbers, passwords, social security numbers, birth dates, identity of children and the children's
personal school records, tax returns, personal health information, employment records, bank account records, email
addresses, login credentials, answers to security questions and private communications with health care providers,
therapists, attorneys, and other confidants.” The record also reveals what appear to be screenshots of adult-oriented and
active webcam transmissions and conversations of an intimate nature.

The spyware, as described in the Byrds' complaint, was Orwellian-like in that it guaranteed that “[t]here was of course
no way of knowing whether you were being watched at any given moment,” George Orwell, 1984, at 3 (Signet Classics
1950), because Aspen Way's corporate intranet (and Aaron's corporate server by proxy) apparently activated the PC
Rental Agent's Detective Mode “whenever they wanted to.” Id.

2 On March 20, 2012, the District Court issued an order noting that DesignerWare filed for bankruptcy in the U.S. Bankruptcy
Court for the Western District of Pennsylvania. Accordingly, the District Court ordered that no action be taken against
DesignerWare and that the case be administratively closed as to that defendant.

3 In the motion for class certification, the Byrds proposed the following classes:
Class I (against Aaron's Inc. for direct liability under ECPA)—

All persons residing in the United States, who have purchased, leased, rented or rented to own, Aaron's computers
and individuals who used said computers whose personal information, electronic communications and/or images
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were intercepted, used, disclosed, accessed, monitored and/or transmitted via PC Rental Agent or other devices or
software without the customers [sic] authorization.

Class II (against Aaron's Inc., Aspen Way, and all other Franchisee Defendants for direct liability under ECPA, invasion
of privacy, conspiracy, and aiding and abetting)—

All customers of the Aaron's Defendants who reside in the United States, who have purchased, leased, rented or
rented to own, Aaron's computers and individuals who used said computers whose personal information, electronic
communications and/or images were intercepted, used, disclosed, accessed, monitored and/or transmitted by the
Aaron's Defendants via PC Rental Agent or other devices or software without the customers [sic] authorization.

Byrd, 2014 WL 1316055, at *4. The Byrds also set forth an alternative class definition for Class II as:
Class II (against Aaron's Inc., and Aspen Way for direct liability under the ECPA, invasion of privacy, conspiracy, and
aiding and abetting (under Wyoming law))—

All persons residing in the United States, who have purchased, leased, rented or rented to own, Aaron's computers
from Aspen Way Enterprises, Inc., d/b/a Aarons Sales and Leasing, and individual[s] who used said computers
whose personal information, electronic communications and/or images were intercepted, used, disclosed, accessed,
monitored and/or transmitted by Aspen Way and/or Aaron's via PC Rental Agent or other devices or software without
the customers [sic] authorization.

Id. It is worth noting that the Byrds' revised proposed class definitions did not expressly require an electronic
communication to be “intercepted,” although that is a necessary element in successfully proving their ECPA claims.
See 18 U.S.C. §§ 2511, 2520(a).

4 For example, some of our sister courts of appeals have interspersed their analysis of ascertainability, or “identifiability,”
with explicit Rule 23 requirements. See, e.g., Colo. Cross Disability Coal. v. Abercrombie & Fitch Co., 765 F.3d 1205,
1215 (10th Cir.2014) (discussing ascertainability and numerosity simultaneously); Romberio v. Unumprovident Corp.,
385 Fed.Appx. 423, 431 (6th Cir.2009) (unpublished) (discussing ascertainability but reversing class certification based
on lack of typicality); In re Initial Pub. Offerings Sec. Litig., 471 F.3d 24, 44–45 (2d Cir.2006) (discussing ascertainability
and predominance simultaneously, although noting they are separate inquiries), decision clarified on denial of reh'g sub
nom. In re Initial Pub. Offering Sec. Litig., 483 F.3d 70 (2d Cir.2007); Oshana v. Coca–Cola Co., 472 F.3d 506, 514 (7th
Cir.2006) (discussing identifiability—the Seventh Circuit's approximation of the “ascertainability” standard—in conjunction
with the typicality requirement).

Conversely, others have framed ascertainability as requiring that there be an “objective standard” to determine whether
class members are included in or excluded from the class without reference to any particular portion of Rule 23. See,
e.g., EQT Prod. Co. v. Adair, 764 F.3d 347, 358–60 (4th Cir.2014) (explaining the Fourth Circuit's implicit “readily
identifiable” requirement for a proposed class is the same as our Circuit's “ascertainability” requirement, without
discussing the source of the standard); In re Deepwater Horizon, 739 F.3d 790, 821 (5th Cir.2014) (requiring a class
to be “adequately defined and clearly ascertainable” (citation and internal quotation marks omitted)), cert. denied sub
nom. BP Exploration & Prod. Inc. v. Lake Eugenie Land & Dev., Inc., ––– U.S. ––––, 135 S.Ct. 754, 190 L.Ed.2d 641
(2014); Matamoros v. Starbucks Corp., 699 F.3d 129, 139 (1st Cir.2012) (discussing only that the “presence of such an
objective criterion overcomes the claim that the class is unascertainable”); Little v. T–Mobile USA, Inc., 691 F.3d 1302,
1308 (11th Cir.2012) (mentioning ascertainability but ruling under Rule 23(b)(3)'s predominance standard); Oshana,
472 F.3d at 513–14 (applying an “identifiab[ility]” standard without discussing the source of the rule); Shook v. El Paso
Cnty., 386 F.3d 963, 972 (10th Cir.2004) (noting an “identifiability” requirement for 23(b)(3) classes but declining to
apply the standard to a Rule 23(b)(2) class).
Even the citations we relied upon in Marcus v. BMW of North America, LLC, to discuss the policy rationales
behind ascertainability, 687 F.3d 583, 593 (3d Cir.2012), failed to address squarely the undergirding for this implicit
requirement. See, e.g., Xavier v. Philip Morris USA, Inc., 787 F.Supp.2d 1075, 1089 (N.D.Cal.2011) (relying in part on
our decision in Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 191–93 (3d Cir.2001), which in fact
analyzed a proposed class under Rule 23(b)(3) and the superiority requirement); Sanneman v. Chrysler Corp., 191
F.R.D. 441, 446 & n. 9 (E.D.Pa.2000) (blending the issue of ascertainability with class definition and cross-referencing
a later discussion on predominance and superiority); Federal Judicial Center, Manual for Complex Litigation § 21.222
(4th ed.2004) (citing to Rule 23(c)(2)'s requirement that class members in a Rule 23(b)(3) action receive the “best
notice practicable”).

5 Ascertainability is an “essential prerequisite,” or an implied requirement, of Rule 23, “at least with respect to actions under
Rule 23(b)(3).” Marcus, 687 F.3d at 592–93. Marcus identified “important objectives,” id. at 593, or policy rationales,
supporting the ascertainability requirement. These included removing administrative burdens that were “incongruous with
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the efficiencies expected in a class action,” providing the best notice practicable under Rule 23(c)(2) in a Rule 23(b)(3)
action, and protecting defendants by ensuring that those persons ultimately bound by the final judgment could be clearly
identified. Id. at 593. Our opinion in Carrera expanded on some of the concerns addressed in Marcus, specifically relating
to a defendant's “due process right to challenge the proof used to demonstrate class membership.” 727 F.3d at 307.

6 See, e.g., Class Action Reporter, Courts Scrutinize Class Certification “Ascertainability,” Vol. 17, Feb. 6, 2015, (explaining
that “courts across the country are increasingly scrutinizing ‘ascertainability’ at the class certification stage”); Melody E.
Akhavan, Ascertainability Challenge Is Viable Weapon for Defense, Law360, Nov. 26, 2014, http://www. law360.com/
articles/599335/ascertainability-challenge-is-viable-weapon-for-defense (“Courts' focus on ascertainability has become
an increasingly useful tool for defendants fighting class certification.”); Alida Kass, Third Circuit Case Could Limit
Consumer Class Actions, N.J. Law Journal, June 25, 2014 (“[T]he Third Circuit will be a fertile ground for exploring the
boundaries of ascertainability.”).

7 In Shelton v. Bledsoe, we held that ascertainability is not a requisite of a Rule 23(b)(2) class. 775 F.3d 554, 559–63 (3d
Cir.2015). The Byrds sought certification of their proposed classes under both Rule 23(b)(2) and Rule 23(b)(3). Lacking
the benefit of our Shelton decision, the District Court denied certification without distinguishing between Rule 23(b)(2)
and Rule 23(b)(3). Accordingly, the District Court on remand should also consider whether the classes may be separately
certified under Rule 23(b)(2).

8 An additional post-certification concern relates to the argument by some that the class-action device fails in its purpose
if a judgment or settlement cannot be executed without resulting in a largely cy pres fund. E.g., Marek v. Lane, –––
U.S. ––––, 134 S.Ct. 8, 9, 187 L.Ed.2d 392 (2013) (Roberts, C.J., statement respecting denial of certiorari) (noting
“fundamental concerns surrounding the use of [cy pres ] remedies in class action litigation”); In re Baby Prods. Antitrust
Litig., 708 F.3d 163, 172–74 (3d Cir.2013) (upholding limited use of cy pres distributions but cautioning against largely
cy pres funds). Although we need not address the propriety of cy pres funds in this case, we do note that the risk of a
cy pres fund is reduced, even if not entirely removed, when a court has affirmatively concluded that there is “a reliable
and administratively feasible mechanism for determining whether putative class members fall within the class definition.”
See Hayes, 725 F.3d at 355.

9 The ECPA permits any person to bring a civil action “whose wire, oral, or electronic communication is intercepted,
disclosed, or intentionally used in violation of this chapter.” 18 U.S.C. § 2520(a); see also id. § 2511. The Byrds'
operative complaint alleges that the PC Rental Agent “allows its installer (here, the rent-to-own store) to remotely and
surreptitiously build and activate the ‘Detective Mode’ function on the laptop over the Internet and through the Aaron's Inc.
and DesignerWare websites.” Byrd, 2014 WL 1316055, at *2. The relevant statutory terms were discussed because the
District Court observed that “not all information gathered surreptitiously will constitute an ‘interception’ of the ‘contents'
of an ‘electronic communication’ ” by the PC Rental Agent. Id.

10 See, e.g., Ortiz, 527 U.S. at 827 n. 5, 119 S.Ct. 2295 (reversing the approval of an asbestos settlement class that
happened to include “household member” in the class definition); Amchem Prods., Inc., 521 U.S. at 602, 117 S.Ct. 2231
(analyzing the validity of a class that included “household members” on grounds other than ascertainability); Georgine v.
Amchem Prods., Inc., 83 F.3d 610, 619 & n. 3, 633 (3d Cir.1996) (including in the class “occupational exposure of a spouse
or household member to asbestos, or to asbestos-containing products”), aff'd sub nom. Amchem Prods., Inc. v. Windsor,
521 U.S. 591, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997); In re Flonase Antitrust Litig., 291 F.R.D. 93, 108 (E.D.Pa.2013)
(settlement class definition that included “household members”), appeal dismissed (July 25, 2013); Carlough v. Amchem
Prods., Inc., 158 F.R.D. 314, 319 (E.D.Pa.1993) (using a similar definition as Georgine ).

1 See Manual for Complex Litigation (Fourth) § 21.222 (2004) ( “An identifiable class exists if its members can be
ascertained by reference to objective criteria.”); Joseph M. McLaughlin, McLaughlin on Class Actions § 4:2 (11th ed.2014)
(“[C]lass members need to be able to determine with certainty from a class notice whether they are in the class.... If the
class definition is amorphous, persons may not recognize that they are in the class, and thus may be deprived of the
opportunity to object or opt out.”); 5 James Wm. Moore et al., Moore's Federal Practice ¶ 23.21[1] (3d ed.1999) (noting
that a class must be “susceptible to precise definition”).

2 Courts have found classes to be ascertainable when the class definition is sufficiently specific. Compare Parkinson v.
Hyundai Motor Am., 258 F.R.D. 580, 593 (C.D.Cal.2008) (holding that prospective plaintiffs are capable of determining
whether they were class members because class definition included purchasers of a certain vehicle who paid for the
replacement of a certain part in a certain time period), and Bynum v. District of Columbia, 214 F.R.D. 27, 31–32
(D.D.C.2003) (holding that prospective class members are capable of identifying themselves based on the dates of their
incarceration included in the class definition), and Pigford v. Glickman, 182 F.R.D. 341, 346 (D.D.C.1998) (holding that
class members are capable of identifying themselves based on whether they had applied for participation in a USDA
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federal farm program during the specified dates), with In re Copper Antitrust Litig., 196 F.R.D. 348, 350–51, 358–60
(W.D.Wis.2000) (refusing to certify class of “[a]ll copper or metals dealers ... that purchased physical copper” during a
specified time period “at prices expressly related to LME or Comex copper future prices” because the class definition
fell “far short of communicating to copper purchasers what they need to know to decide whether they are in or outside
the proposed class,” in that the definition failed to explain the terms “copper or metals dealers,” “physical copper,” and
“expressly related to”).

3 Several courts have denied class certification on ascertainability grounds similar to our current ascertainability test. See,
e.g., Randolph v. J.M. Smucker Co., 303 F.R.D. 679, 689 (S.D.Fla.2014) (denying certification of class suing defendant
for mislabeling product as “All Natural” in violation of Florida's deceptive advertising law because potential class members
were unlikely to remember if they bought a product with such a label); In re Skelaxin (Metaxalone) Antitrust Litig., 299
F.R.D. 555, 572 (E.D.Tenn.2014) (denying certification of class suing drug manufacturer for violating antitrust laws
because plaintiffs did not propose feasible model for screening fraudulent claims); Brey Corp. v. LQ Mgmt. LLC, No. 11–
cv–718, 2014 WL 943445, at *1 (D.Md. Jan. 30, 2014) (denying certification of class suing defendant for violating antitrust
laws because ascertaining who belongs in the class would require individualized fact-finding).

4 While the majority cites a footnote in Carrera as standing for the proposition that we have no “records requirement,” the
class in Carrera failed the ascertainability test because there were no records from which the class members could be
ascertained with certainty. (Maj. Op. at 164 (citing Carrera, 727 F.3d at 308, n. 2)).

5 See, e.g., McCrary v. Elations Co., LLC, No. 13–cv–242, 2014 WL 1779243, at *8 (C.D.Cal. Jan. 13, 2014) (“It appears
that pursuant to Carerra [sic] in any case where the consumer does not have a verifiable record of its purchase, such
as a receipt, and the manufacturer or seller does not keep a record of buyers, Carerra [sic] prohibits certification of the
class.”); Ries v. Ariz. Beverages USA LLC, 287 F.R.D. 523, 535 (N.D.Cal.2012) (warning that, if lack of receipts dooms
certification, “there would be no such thing as a consumer class action” in cases concerning false or deceptive labeling
of small-value items).

6 Small-value consumer class actions certified by district courts nationwide would not pass muster in our Circuit because
of our heightened ascertainability requirement. See, e.g., Hughes v. Kore of Ind. Enter., Inc., 731 F.3d 672, 675 (7th
Cir.2013) (reversing district court's order decertifying class of consumers who brought action against owners of automatic
teller machines for failing to post notice on machines that they charged fee for use despite difficulty in determining which
plaintiffs would have been deceived by lack of notice); Ebin v. Kangadis Food Inc., 297 F.R.D. 561, 567 (S.D.N.Y.2014)
(certifying class of consumers who claimed defendant placed misleading “All Natural” label on olive oil bottles even though
plaintiffs were unlikely to have retained receipts or packaging proving membership in class); Boundas v. Abercrombie &
Fitch Stores, Inc., 280 F.R.D. 408, 417 (N.D.Ill.2012) (certifying class of plaintiffs who possessed promotional gift cards
stating “No expiration date” that were voided by defendant or told that the cards had expired or been voided and thrown
away cards even though some class members would only be able to claim class membership through affidavit); see
also Lilly v. Jamba Juice Co., No. 13–cv–2998, 2014 WL 4652283, at *4 (N.D.Cal. Sept. 18, 2014) (certifying class of
consumers who purchased frozen smoothie kits containing label “All Natural” where product allegedly contained various
artificial ingredients and where consumers did not necessarily have proof of purchase); Allen v. Hyland's, Inc., 300 F.R.D.
643, 658–59, 672 (C.D.Cal.2014) (certifying class of plaintiffs who purchased homeopathic products where packaging
contained alleged misrepresentations even though class members would have to self-identify without corroborating
evidence); Forcellati v. Hyland's, Inc., No. 12–1983, 2014 WL 1410264, at *5, *13 (C.D.Cal. Apr. 9, 2014) (certifying class
of plaintiffs who purchased children's cold or flu products within a prescribed time frame despite purchasers' lack of proof
of purchase and defendants' lack of records identifying consumers who purchased their products via retail intermediaries);
McCrary, 2014 WL 1779243, at *7–8 (certifying class of purchasers of dietary joint supplement containing allegedly
deceptive label despite plaintiffs' lack of proof of purchase); Astiana v. Kashi Co., 291 F.R.D. 493, 500 (S.D.Cal.2013)
(certifying class of consumers who purchased cereal and snack products labeled as “All Natural” or “Nothing Artificial” but
which allegedly contained synthetic ingredients in violation of various false advertising laws even though plaintiffs unlikely
to have retained receipts or containers); Ries, 287 F.R.D. at 535 (certifying class of consumers who purchased iced tea
with “natural” on label despite plaintiffs' lack of proofs of purchase, finding self-identification sufficient for ascertainability).

7 See Carnegie v. Household Int'l, Inc., 376 F.3d 656, 661 (7th Cir.2004) (“[T]here is a big difference from the standpoint
of manageability between the liability and remedy phases of a class action.”).

8 Fed.R.Civ.P. 23(c)(2)(B).

9 See also Girsh v. Jepson, 521 F.2d 153, 159 n. 12 (3d Cir.1975) (“We do not mean to indicate that individual notice must
be given in all cases.”). Furthermore, Rule 23 requires courts to provide the best practicable notice after a class has been
certified. See Fed.R.Civ.P. 23(c)(2)(B).
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10 As one court has noted,
[a]dopting the Carrera approach would have significant negative ramifications for the ability to obtain redress for
consumer injuries. Few people retain receipts for low-priced goods, since there is little possibility they will need
to later verify that they made the purchase. Yet it is precisely in circumstances like these, where the injury to any
individual consumer is small, but the cumulative injury to consumers as a group is substantial, that the class action
mechanism provides one of its most important social benefits.

Lilly, 2014 WL 4652283, at *4 (citing Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 161, 94 S.Ct. 2140, 40 L.Ed.2d 732
(1974)).

11 Myriam Gilles, Class Dismissed: Contemporary Judicial Hostility to Small–Claims Consumer Class Actions, 59 DePaul
L.Rev. 305, 308 (2010).
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440 N.J.Super. 359
Superior Court of New Jersey,

Appellate Division.

Vincent DANIELS, individually and on
behalf of a class, Plaintiff–Respondent,

v.
HOLLISTER CO., a Delaware

Corporation, Defendant–Appellant.

Argued Oct. 21, 2014.  | Decided May 13, 2015.

Synopsis
Background: Customer brought putative class action against
owner of chain of retail stores, alleging that store owner had
dishonored $25 gift cards despite having represented that
the cards had no expiration date. The Superior Court, Law
Division, Ocean County, granted class certification, and store
owner appealed.

[Holding:] The Superior Court, Appellate Division, Fisher,
P.J.A.D., held that, on an issue of first impression, trial court
was not required to determine whether proposed class was
ascertainable in granting class certification.

Affirmed.
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attorneys; Richard A. Grossman, Brick, of **797  counsel
and on the briefs; Mr. Murray, on the briefs).

James Shedden (Shedden Law) of the Illinois bar, admitted
pro hac vice, argued the cause for respondent (Flitter Lorenz,
P.C., and Mr. Shedden, attorneys; Cary L. Flitter, Theodore E.
Lorenz, Marlton, and Andrew M. Milz, of counsel and on the
brief; Mr. Shedden and Vincent L. DiTommaso (DiTommaso
Lubin, P.C.) of the Illinois bar, admitted pro hac vice, on the
brief).

Before Judges FISHER, ACCURSO and MANAHAN.

Opinion
The opinion of the court was delivered by

FISHER, P.J.A.D.

*361  We granted leave to appeal an order granting

class certification 1  to consider whether the trial judge
correctly held plaintiff *362  was not required to show
the class members are “ ascertainable.” Although we doubt
the “ascertainability” doctrine adopted by some federal
courts should ever be incorporated into our jurisprudence,
we conclude in this matter of first impression that
“ascertainability” must play no role in considering the
certification of a low-value consumer class action and,
therefore, affirm.

Plaintiff commenced this lawsuit on behalf of himself and
others similarly situated against defendant Hollister Co., a
clothing retailer with outlets throughout the United States.
Plaintiff alleges that in or around December 2009, defendant
conducted a promotion by which customers purchasing at
least $75 of merchandise were given a $25 gift card for use
in its stores and on its website. Plaintiff alleges that even
though these transferable gift cards possessed “no expiration
date,” defendant voided all outstanding cards on January 30,
2010. Plaintiff alleges a gift card, which stated it had “no
expiration date,” was dishonored when presented by him at
one of defendant's stores in New Jersey on January 22, 2011.

[1]  Claiming in-store signs during the promotion asserted
that “$25 gift card expires 1/30/10,” but also acknowledging
some cards expressly stated they had “no expiration date,”
and others were silent in that regard, defendant admits
that as January 30, 2010 approached it “sent emails to
customers who had registered their email addresses to remind
them of the upcoming expiration date.” Notwithstanding

defendant's factual assertions, we review an order granting
class certification by according plaintiff “every favorable
view” of the complaint. Iliadis v. Wal–Mart Stores, Inc., 191
N.J. 88, 96, 922 A.2d 710 (2007) (quoting Riley v. New Rapids
Carpet Ctr., 61 N.J. 218, 223, 294 A.2d 7 (1972)); see also
Lee v. Carter–Reed Co., 203 N.J. 496, 518, 4 A.3d 561 (2010);
Int'l Union *363  of Operating Eng'rs Local No. 68 Welfare
Fund v. Merck & Co., 192 N.J. 372, 376, 929 A.2d 1076
(2007) (hereafter “Merck”). **798  Accordingly, we proceed
on the assumption that the facts contained in the complaint are
true and that, as of January 30, 2010, defendant began and will
continue to dishonor $25 gift cards given out in December
2009 despite representations at the time that the gift cards
would not expire.

[2]  Our courts not only liberally indulge the allegations of
the complaint but also “liberally construe[ ]” Rule 4:32–1 in
favor of class certification. Iliadis, supra, 191 N.J. at 103,
922 A.2d 710 (quoting Delgozzo v. Kenny, 266 N.J.Super.
169, 179, 628 A.2d 1080 (App.Div.1993)). In Varacallo v.
Massachusetts Mutual Life Insurance Co., 332 N.J.Super. 31,
45, 752 A.2d 807 (App.Div.2000), we said that in the context
of consumer transactions, “class actions should be liberally
allowed ... under circumstances that would make individual
actions uneconomical to pursue.” In short, as the Court made
clear in Iliadis, “a class action ‘should lie unless it is clearly
infeasible.’ ” 191 N.J. at 103, 922 A.2d 710 (quoting Riley,
supra, 61 N.J. at 225, 294 A.2d 7).

In addition to this liberal approach, courts tasked with
determining whether a class should be certified must focus on
the Rule's purposes, which our Supreme Court described in
the following way:

Unitary adjudication through class litigation furthers
numerous practical purposes, including judicial economy,
cost-effectiveness, convenience, consistent treatment of
class members, protection of defendants from inconsistent
obligations, and allocation of litigation costs among
numerous, similarly-situated litigants.

[Iliadis, supra, 191 N.J. at 104, 922 A.2d 710.]

Of further importance is the Court's admonition that the
decision to certify a class should be guided by the policy that
favors an even playing field:

In such disputes, where the claims are, in isolation, “too
small ... to warrant recourse to litigation,” the class-
action device equalizes the claimants' ability to zealously
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advocate their positions. That equalization principle
“remedies the incentive problem facing litigants who seek
only a small recovery.” [T]he class action's equalization
function opens the courthouse doors for those who cannot
enter alone.

*364  [Ibid. (quoting In re Cadillac V8–6–4 Class Action,
93 N.J. 412, 435, 461 A.2d 736 (1983) and Muhammad v.
Cnty. Bank of Rehoboth Beach, Del., 189 N.J. 1, 17, 912
A.2d 88 (2006), certif. denied, 549 U.S. 1338, 127 S.Ct.
2032, 167 L.Ed.2d 763 (2007)).]

In short, the class-action device's “ ‘historic mission’ ” is
caring for “ ‘the smaller guy.’ ” Ibid. (quoting Marvin E.
Frankel, Amended Rule 23 From a Judge's Point of View, 32
Antitrust L.J. 295, 299 (1966)).

There is no doubt that the certified class in question
consists of numerous individuals who have allegedly suffered
small injuries. In his written opinion, the trial judge noted
defendant's concession that “over $3,000,000 worth of
$25 gift cards were voided.” In fact, there is no dispute
that all requirements expressly mentioned in Rule 4:32–
1(a)—“numerosity, commonality, typicality, and adequacy
of representation,” Lee, supra, 203 N.J. at 519, 4 A.3d
561; Cadillac, supra, 93 N.J. at 424–25, 461 A.2d 736—are
present.

Defendant nevertheless argues class certification should not
have been permitted because of an element it claims is
embedded in the Rule's interstices—ascertainability. This
alleged implicit element, recognized by some federal courts
in construing Federal Rule of Civil Procedure 23, insists that
“the class must be currently and readily ascertainable based
on objective **799  criteria.” See, e.g., Marcus v. BMW of
N. Am., L.L.C., 687 F.3d 583, 593 (3d Cir.2012).

[3]  In arguing the trial judge erred in granting class

certification, defendant contends that the defined class 2

“fails the ascertainability requirement and violates due
process” because defendant will have no ability “to test
class membership,” because *365  “absent class members”
will have no “opportunity to opt-out,” and because the
preclusive effect of any judgment will be unknowable and
unenforceable. Defendant claims our courts have recognized
this doctrine but, even if that were not so, we should now
recognize and apply it. We disagree on both scores.

We conclude, as did the trial judge, that our courts have
never viewed Rule 4:32–1 as requiring that a class be

“ascertainable” as a condition for certification. Defendant's
contrary argument relies on Iliadis, where, in a footnote, it is
stated that class certification:

presupposes the existence of a properly defined class. Thus,
“[e]ven before one reaches the four prerequisites for a class
action, there must be an adequately defined class.” Richard
L. Marcus & Edward F. Sherman, Complex Litigation:
Cases and Materials on Advanced Civil Procedure 231
(4th ed. 2004). “[T]he proposed class must be sufficiently
identifiable without being overly broad. The proposed class
may not be amorphous, vague, or indeterminate and it must
be administratively feasible to determine whether a given
individual is a member of the class.” White v. Williams,
208 F.R.D. 123, 129 (D.N.J.2002) (quotations and internal
citation omitted).

[Iliadis, supra, 191 N.J. at 106 n. 2, 922 A.2d 710.]

This footnote, however, is inapposite. It simply emphasized
the need for a clear definition of the contours of the class;
it says nothing about whether the class members must be
ascertainable before certification may be permitted. In fact,
the word “ascertainable” does not appear in the opinion.

Those federal courts that found “ascertainability” silently
residing within Federal Rule of Civil Procedure 23 so held
because they believed this judge-made doctrine: “eliminates
‘serious administrative burdens that are incongruous with
the efficiencies expected in a class action’ by insisting on
the easy identification of class members”; “protects absent
class members by facilitating the ‘best notice practicable’
” required by federal rules; and “protects defendants by
ensuring that those persons who will be bound by the final
judgment are clearly identifiable.” Marcus, supra, 687 F.3d
at 593 (citations omitted). This “ascertainability” doctrine,
however, is different from the requirement that a class be
properly defined, as the Third Circuit recognized when it
later held that “the question of ascertainability” in Marcus
was “analyzed ... separately from the question of whether the
class was *366  properly defined.” Shelton v. Bledsoe, 775
F.3d 554, 560 (3d Cir.2015). So, while defendant trumpets
the Iliadis footnote as proof our Supreme Court adopted
“ascertainability” **800  as a requirement for class actions
commenced pursuant to our own Rule, in fact, the footnote's
language is premised on the Court's examination of what
is required to properly define a class without imposing
on plaintiff the obligation of then showing that all class
members are identifiable. Accordingly, we reject defendant's
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contention that the “ascertainability” doctrine has already
been recognized by our courts.

We also dispense with the argument that we should hold the
“ascertainability” doctrine is implicitly contained within Rule
4:32–1.

First, as already observed, our Supreme Court has not
recognized the doctrine despite discussing the requirements

for class certifications at length in Lee, Merck and Iliadis. 3

Nothing in those decisions remotely suggests that anything
other than the Rule 's expressed requirements are relevant, and
nothing in those decisions suggests the Rule's requirements
are to be interpreted with anything other than liberality in
favor of certification.

Second, federal experimentation with the ascertainability
doctrine seems far from over and, indeed, this doctrinal
wave may have broken before ever cresting. Only a

few circuits have expressly adopted it, 4  and the Third
Circuit, which produced the Marcus/Hayes/Carrera trilogy

on which defendant relies, 5  appears *367  quite unsettled.
For example, in a case decided after the trilogy, the court
expressly held that “ascertainability is not a requirement for

certification of a(b)(2) [ 6 ]  class seeking only injunctive and
declaratory relief.” Shelton, supra, 775 F.3d at 563. The final
act of the trilogy—disagreement about rehearing en banc
in Carrera, supra, 727 F.3d 300, set forth in Carrera v.
Bayer Corp., No. 12–2621, 2014 WL 3887938, 2014 U.S.App.
LEXIS 15553 (3d Cir. May 2, 2014)—demonstrates further
uncertainty about the scope and application of the doctrine
in class actions brought pursuant to Federal Rule of Civil
Procedure 23(b)(3), the federal counterpart to Rule 4:32–1(b)
(3), which applies here. And the rollback of the doctrinal wave
may be seen in an even more recent opinion; in concurring
in a judgment reversing an order that denied certification
on ascertainability grounds, Circuit Judge Rendell observed
that “the lengths to which the majority goes in its attempt
to clarify what our requirement of ascertainability means,
and to explain how this implicit requirement fits in the class
certification calculus, indicate that the time has come to do
away with this newly created aspect of Rule 23 in the Third
Circuit.” Byrd v. Aaron's Inc., 784 F.3d 154, 172, No. 14–
3050, 2015 WL 1727613, at *12, 2015 U.S.App. LEXIS 6190,

at *39 (3d Cir. Apr. 16, 2015). 7

**801  *368  [4]  The concerns expressed by Circuit
Judges Ambro and Rendell, in Carrera and Byrd,

respectively, seem more in tune with our Supreme Court's
description of the policies governing the class-action device
in Lee, supra, 203 N.J. at 517–21, 4 A.3d 561 Merck, supra,
192 N.J. at 382–85, 929 A.2d 1076, and Iliadis, supra, 191
N.J. at 103–05, 922 A.2d 710, than those that generated the
ascertainability doctrine. Indeed, their views are more in line
with the guiding principle described by the Supreme Court of
the United States. “The policy at the very core of the class
action mechanism” was the desire “to overcome the problem
that small recoveries do not provide the incentive for any
individual to bring a solo action prosecuting his or her rights”
and the mechanism “solves this problem by aggregating the
relatively paltry potential recoveries into something worth
someone's (usually an attorney's) labor.” Amchem Prods., Inc.
v. Windsor, 521 U.S. 591, 617, 117 S.Ct. 2231, 2246, 138
L.Ed.2d 689, 709 (1997) (quoting Mace v. Van Ru Credit
Corp., 109 F.3d 338, 344 (7th Cir.1997)). Accordingly, we
agree with the concurring and dissenting judges in Carrera
and Byrd that when the concept of ascertainability is applied
inflexibly it becomes a device that serves to burden or
eliminate nascent class actions without providing any societal

benefit. 8  We find that this federal doctrine as urged here
imposes far too heavy a burden on class certification where
the purported injuries to class members are so minimal
as to preclude the likelihood they would be individually
asserted. Although we have misgivings *369  about the
ascertainability doctrine's use at the certification stage in any
class action, we decline to consider its application in cases
other than those involving low value consumer class actions
because of the concept's novelty.

Ascertainability, as defined by defendant, is particularly
misguided when applied to a case where any difficulties
encountered in identifying class members are a consequence
of a defendant's own acts or omissions. Had defendant
obtained the identities of consumers when giving out $25 gift
cards, the problems it now offers as grounds for upending
certification would not exist. Allowing a defendant to escape
responsibility for its alleged wrongdoing by dint of its
particular recordkeeping policies—an outcome admittedly

un- **802  troubling to some federal courts 9 —is not
in harmony with the principles governing class actions.
See Byrd, supra, 784 F.3d at 176, 2015 WL 1727613,
at *14, 2015 U.S.App. LEXIS 6190, at *50 (Rendell, J.,
concurring) (recognizing that “[w]ithout the class action
mechanism, corporations selling small-value items for which
it is unlikely that consumers would keep receipts are free to
engage in false advertising, overcharging, and a variety of
other wrongs without consequence”). In the final analysis,
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“ascertainability” does not benefit the chief goal of our
court rules—the fair and efficient administration of justice;
the Third Circuit's experiences suggest the doctrine is
practically unworkable in application and is being exploited
by defendants in unsuitable cases to evade liability. See
Hughes v. Kore of Ind. Enter., Inc., 731 F.3d 672, 677
(7th Cir.2013) (recognizing that “when what is small is not
the aggregate but the individual claim ... that's the type of
case in which class action treatment is most needful[,]” and
emphasizing that a class action “has a deterrent as well as a
compensatory objective”).

*370  In rejecting the applicability of the “ascertainability”
doctrine when certifying class actions when members are
numerous consumers with small injuries, we are guided by
the very reason the class-action mechanism was created. As
Justice Albin expressed for the Court in Lee:

At times, a large number of individuals may have valid
claims related to consumer fraud or some other wrong,
but those claims in isolation are “too small ... to warrant
recourse to litigation.” The perpetrator of that fraud or
wrong also may be a corporate entity that wields enormous
economic power. A class action permits “claimants to band
together” and, in doing so, gives them a measure of equality
against a corporate adversary, thus providing “a procedure
to remedy a wrong that might otherwise go unredressed.”
In short, the class action is a device that allows “an
otherwise vulnerable class” of diverse individuals with
small claims access to the courthouse. In addition, a
class action furthers other policy goals, including “judicial
economy,” “consistent treatment of class members,” and
“protection of defendants from inconsistent [results].”

[203 N.J. at 517–18, 4 A.3d 561 (citations omitted).]

As noted earlier, the class-action device was intended to
empower “the smaller guy,” Iliadis, supra, 191 N.J. at 104,
922 A.2d 710, who lacks either the incentive to sue for a
small recovery or the strength to take on a corporate giant
in litigation. This has been the predominant theme of all
our Supreme Court's decisions in this field. We therefore
decline the invitation to water down—if not eliminate—the
availability of the class-action device to low-value consumers
by appending an onerous requirement that serves no equitable
purpose and cannot be located in Rule 4:32–1.

Even if ascertainability was relevant to some degree at this
stage and in this case, we would find it poses no obstacle

to class certification. 10  Defendant offers the specter of

“extensive and individualized fact- **803  finding or ‘mini-
trials' ” in identifying class members, or that membership
might ultimately be determined solely on the basis of the
purported member's “say so.” Marcus, supra, 687 F.3d at
593–94. This seems to us at most a matter of *371  concern
at the claims administration stage, not a ground for rejecting
class certification. And even then, the argument does not
pose a very compelling ground for decertification. See Iliadis,
supra, 191 N.J. at 117, 922 A.2d 710 (observing that “[d]enial
of class status due to manageability concerns is disfavored
and, ‘in view of the public interest involved in class actions,
should be the exception rather than the rule’ ” (citations
omitted)). The record on appeal does not suggest that future
identification problems cannot be overcome through the
application of some ingenuity, if necessary. Instead, the
record reveals that defendant identified and canceled over
$3,000,000 worth of gift cards. Are not the many individuals
still in possession of cancelled gift cards easily ascertainable?
Is there a need for objective evidence other than a member's
presentation of such a card? To be sure, the other part of
the defined class—those individuals who discarded a $25
gift card “because they were told that the cards expired
or had been voided”—may need to show more, perhaps
through submission of an affidavit; it has not been shown,
however, how such a process unfairly hampers the defense.
See Boundas v. Abercrombie & Fitch Stores, Inc., 280 F.R.D.
408, 417–18 (N.D.Ill.2012).

To demand more of plaintiff at this stage is to impose
nothing other than an artificial barrier to the court's ability
to render justice in a situation that suggests—in assuming, as

we must, 11  the truth of plaintiff's allegations—that defendant
defrauded or deprived thousands upon thousands of a benefit
once extended. Consumers may very well have purchased
more than $75 of defendant's merchandise because of the lure
of a $25 gift card, and this bargain was arguably snatched
away by defendant's unilateral cancellation of the gift card at
a later date. The class-action device was created not only to
allow compensation for such small *372  wrongs but also to
deter future wrongdoing in the marketplace. Hughes, supra,
731 F.3d at 677.

The order granting class certification is affirmed and the
matter remanded for further proceedings. We do not retain
jurisdiction.

All Citations

440 N.J.Super. 359, 113 A.3d 796

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031511188&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_677
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031511188&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_677
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023180530&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_583_517&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_517
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012373228&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_583_104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_104
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012373228&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_583_104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_104
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a32-1&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028349702&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_593&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_593
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028349702&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_593&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_593
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012373228&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_583_117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_117
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012373228&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_583_117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_117
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027281664&pubNum=0000344&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_344_417&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_417
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027281664&pubNum=0000344&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_344_417&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_417
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031511188&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_677
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031511188&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_677


Daniels v. Hollister Co., 440 N.J.Super. 359 (2015)

113 A.3d 796

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 6

Footnotes
1 Orders granting or denying class certification are not appealable as of right; an aggrieved party must move for leave to

appeal pursuant to Rule 2:5–6(a). We recognize, however, that the decision to grant or deny class certification often has a
profound effect on the litigation. Accordingly, we will hereafter, as a general matter, liberally indulge applications for leave
to appeal: (1) “when a denial of class status effectively ends the case (because, say, the named plaintiff's claim is not of
a sufficient magnitude to warrant the costs of stand-alone litigation)”; (2) “when the grant of class status raises the stakes
of the litigation so substantially that the defendant likely will feel irresistible pressure to settle”; and (3) when permitting
leave to appeal “will lead to a clarification of a fundamental issue of law.” Waste Mgmt. Holdings, Inc. v. Mowbray, 208
F.3d 288, 293 (1st Cir.2000); see also Blair v. Equifax Check Servs., Inc., 181 F.3d 832, 834–35 (7th Cir.1999).

2 The order in question describes the class as: “Persons who possess [defendant's] promotional gift cards in hard copy
stating ‘no expiration date’ that were issued as part of the 2009 promotion and that were voided by [defendant] on or after
January 30, 2010, and persons who discarded such cards because they were told that the cards expired or had been
voided, but not persons who received a refund of the expired balance on their cards, not persons who lost their cards, not
persons who discarded their cards for reasons other than having been told that the cards expired or had been voided,
and not persons who gave their cards to somebody else.”

3 We observed earlier that the word “ascertainability” does not appear in Iliadis; the word also makes no appearance in
either Lee or Merck.

4 See EQT Prod. Co. v. Adair, 764 F.3d 347, 358–59 (4th Cir.2014); Little v. T–Mobile U.S.A., Inc., 691 F.3d 1302, 1304
(11th Cir.2012); John v. Nat'l Sec. Fire & Cas. Co., 501 F.3d 443, 445 (5th Cir.2007); In re Initial Pub. Offerings Sec.
Litig., 471 F.3d 24, 30 (2d Cir.2006).

5 This trilogy consists of Marcus, to which we have already referred, Carrera v. Bayer Corp., 727 F.3d 300 (3d Cir.2013),
and Hayes v. Wal–Mart Stores, Inc., 725 F.3d 349 (3d Cir.2013).

6 This abbreviation refers to Federal Rule of Civil Procedure 23(b)(2), the federal counterpart to Rule 4:32–1(b)(2).

7 We are mindful that Byrd and the opinions in favor of and against rehearing en banc in Carrera are not “published.”
Nevertheless, Rule 1:36–3, which prohibits our citation to “appellate opinions not approved for publication,” except in
defined circumstances, has not been understood as applying to unpublished opinions from other jurisdictions. The Rule's
prohibition is based on the concept declared in the first sentence of Rule 1:36–3 that “unpublished opinion[s]” are not
to be cited because they are not precedential. Because decisions of the federal courts of appeals are not binding on
this court regardless of whether they are published, see In re Contest of Nov. 8, 2011, 210 N.J. 29, 45, 40 A.3d 684
(2012), we do not interpret Rule 1:36–3 as precluding our citation to unpublished opinions of the federal courts of appeals.
Moreover, we cite to Byrd and Carrera not because we view them as either precedential or non-precedential but merely
to shed light on a judicially-created doctrine that defendant believes should be transplanted in this jurisdiction. We find
these unpublished federal decisions highly relevant in seeking an understanding of how or to what extent this doctrine
is being applied elsewhere.

8 In his dissent in Carrera, Circuit Judge Ambro, the author of Marcus, argued the panel had lost sight of the intended
flexibility that gave birth to this judicially-created doctrine. Carrera, supra, 2014 WL 3887938, at *1–3, 2014 U.S.App.
LEXIS 15553, at *6–9. We agree. It should not be overlooked that the class-action mechanism has equitable roots, see
Hansberry v. Lee, 311 U.S. 32, 41, 61 S.Ct. 115, 118, 85 L.Ed. 22, 27 (1940); Iliadis, supra, 191 N.J. at 103, 922 A.2d
710, and the hallmark of equity is its flexibility, see Crane v. Bielski, 15 N.J. 342, 349, 104 A.2d 651 (1954); Thompson
v. City of Atlantic City, 386 N.J.Super. 359, 375, 901 A.2d 428 (App.Div.2006), aff'd in part, modified in part, 190 N.J.
359, 921 A.2d 427 (2007).

9 See Marcus, supra, 687 F.3d at 593 (observing, in referring to a number of unpublished district court opinions, “[s]ome
courts have held that where nothing in company databases shows or could show whether individuals should be included
in the proposed class, the class definition fails”).

10 Defendant has raised legitimate concerns about the preclusive effect of a final judgment in class actions when class
membership is uncertain. These concerns, however, are outweighed at the certification stage by the benefits provided
by class status, at least in the low value consumer class actions we address.

11 To be clear, we only assume for present purposes what it is that plaintiff alleges. Defendant has suggested a number
of factual grounds that may eventually demonstrate it engaged in no wrongdoing. This, however, is neither the time nor
the place to resolve their dispute.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000090735&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_293
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000090735&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_293
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999148835&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_834&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_834
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034153774&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_358&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_358
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028452404&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_1304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1304
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028452404&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_1304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1304
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013239788&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_445&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_445
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010804865&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_30
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010804865&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_30
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031315399&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031217717&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_c0ae00006c482
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a32-1&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027148058&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_583_45&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_45
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027148058&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_583_45&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_45
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034064584&pubNum=0000999&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034064584&pubNum=0000999&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940121892&pubNum=0000708&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_708_118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_118
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012373228&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_583_103&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_103
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012373228&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_583_103&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_103
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954110762&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_583_349&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_349
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009449653&pubNum=0000590&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_590_375&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_375
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009449653&pubNum=0000590&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_590_375&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_375
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012261159&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012261159&pubNum=0000583&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028349702&pubNum=0000506&originatingDoc=Ifaa9008df96511e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_593&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_593


Daniels v. Hollister Co., 440 N.J.Super. 359 (2015)

113 A.3d 796

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 7

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.



1 

 
  

  

 
 

 
 

 
    

 

  
 

New Jersey Class Action Litigation  

 

Alert 
 

 

 

 
June 2016 

Website Terms of Use Spawn Wave of Lawsuits Against Online Retailers Under 
New Jersey’s Truth-in-Consumer Contract Warranty and Notice Act 

 
Although New Jersey’s Truth-in-Consumer Contract Warranty and Notice Act (TCCWNA) was enacted over 30 years ago, 
there has been a dramatic spike in the statute’s popularity amongst plaintiff’s attorneys in recent months – leading to 
dozens of lawsuits, class actions, and threats of lawsuits against online retailers of every ilk.  
 
TCCWNA is a broad consumer protection statute that prohibits retailers from entering into written consumer contracts 
and/or giving or displaying written consumer notices, warranties, or signs that include any provisions “that violate any 
clearly established legal right of a consumer.”  Recent claims have focused on “limitation of liability” and “indemnification” 
provisions contained in retailers’ website Terms of Use.  While these provisions may not necessarily violate a “clearly 
established legal right,” some New Jersey courts have found TCCWNA liability based on such provisions in certain 
circumstances. For example, New Jersey courts have held that provisions in consumer contracts for the rental and use of 
personal storage facilities could not disclaim liability for personal injuries or damage to personal property as a result of the 
well-established duty, under New Jersey law, to maintain a safe business premises for invitees. This rationale has not yet 
been extended to online retailers’ Terms of Use, however.  
                 
Importantly, because TCCWNA provides for statutory damages in the amount of $100 per violation, online retailers – 
particularly those with thousands of New Jersey customers – are facing significant potential class action exposure.  The 
good news for online retailers is that TCCWNA is a unique New Jersey statute, so potential liability should be limited to 
only New Jersey consumers – but that may be little consolation for companies with large internet sales that are blindsided 
with multimillion dollar claims for multiple violations on behalf of large classes of New Jersey consumers.   
 
Some online retailers are taking a stand and defending against the TCCWNA claims arguing, among other things, that (i) 
their “limitation of liability” and “indemnification” clauses do not violate a “clearly established legal right,” and (ii) 
claimants who suffered no injury lack standing to pursue their claims.  Because the lawsuits are so recent, the courts will 
take some time to weigh in on these defenses. In the meantime, while the law applying TCCWNA to online Terms of Use is 
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developing, all companies with an online presence should consult with counsel to proactively evaluate their website Terms 
of Use in order to avoid New Jersey TCCWNA violations to the extent possible and minimize the risk of class action suits.   
 
Greenberg Traurig’s New Jersey Class Actions Group has experience in evaluating online Terms of Use for TCCWNA 
compliance, counseling companies on threatened claims, litigating TCCWNA issues, and successfully facilitating multiple 
settlements of threatened class actions at an early stage.  
 
This GT Alert was prepared by David Jay, Jason Kislin, and Paige Nestel. Questions about this information can be directed 
to:  

 
> David Jay | +1 973.360.7912 | jayd@gtlaw.com  
> Jason Kislin | +1 973.360.7906 | kislinj@gtlaw.com  
> Paige Nestel | +1 973.443.3287 | nestelp@gtlaw.com  
> Any member of Greenberg Traurig’s New Jersey Class Actions Group 
> Or your Greenberg Traurig attorney 
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Rule 23.   Class Actions1

* * * * * 2

(c) Certification Order; Notice to Class Members; 3

Judgment; Issues Classes; Subclasses.4

* * * * * 5

(2) Notice.6

* * * * * 7

(B) For (b)(3) Classes. For any class certified 8

under Rule 23(b)(3)—or upon ordering 9

notice under Rule 23(e)(1) to a class 10

proposed to be certified for purposes of 11

settlement under Rule 23(b)(3)—the court 12

must direct to class members the best notice 13

that is practicable under the circumstances, 14

including individual notice to all members 15

who can be identified through reasonable 16

effort. The notice may be by United States 17
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mail, electronic means, or other appropriate 18

means.  . . .  19

* * * * * 20

(e) Settlement, Voluntary Dismissal, or Compromise.21

The claims, issues, or defenses of a certified class—or 22

a class proposed to be certified for purposes of 23

settlement—may be settled, voluntarily dismissed, or 24

compromised only with the court’s approval.  The 25

following procedures apply to a proposed settlement, 26

voluntary dismissal, or compromise: 27

(1) Notice to the Class.28

(A) Information That Parties Must Provide to 29

the Court.  The parties must provide the 30

court with information sufficient to enable 31

it to determine whether to give notice of the 32

proposal to the class.33
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(B) Grounds for a Decision to Give Notice.34

The court must direct notice in a reasonable 35

manner to all class members who would be 36

bound by the proposal if giving notice is 37

justified by the parties’ showing that the 38

court will likely be able to:39

(i) approve the proposal under 40

Rule 23(e)(2); and41

(ii) certify the class for purposes of 42

judgment on the proposal.43

(2) Approval of the Proposal. If the proposal would 44

bind class members under Rule 23(c)(3), the 45

court may approve it only after a hearing and 46

only on finding that it is fair, reasonable, and 47

adequate after considering whether:. 48

(A) the class representatives and class counsel 49

have adequately represented the class;50

-213-
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(B) the proposal was negotiated at arm’s length;51

(C) the relief provided for the class is adequate, 52

taking into account: 53

(i) the costs, risks, and delay of trial and 54

appeal;55

(ii) the effectiveness of the proposed 56

method of distributing relief to the 57

class, including the method of 58

processing class-member claims, if 59

required; 60

(iii) the terms of any proposed award of 61

attorney’s fees, including timing of 62

payment; and  63

(iv) any agreement required to be 64

identified under Rule 23(e)(3); and 65

(D) class members are treated equitably relative 66

to each other.67
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(3) Identification of Side Agreements.  The parties 68

seeking approval must file a statement 69

identifying any agreement made in connection 70

with the proposal. 71

(4) New Opportunity to Be Excluded.  If the class 72

action was previously certified under 73

Rule 23(b)(3), the court may refuse to approve a 74

settlement unless it affords a new opportunity to 75

request exclusion to individual class members 76

who had an earlier opportunity to request 77

exclusion but did not do so. 78

(5) Class-Member Objections.79

(A) In General. Any class member may object 80

to the proposal if it requires court approval 81

under this subdivision (e); the objection 82

may be withdrawn only with the court’s83

approval.  The objection must state whether 84
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it applies only to the objector, to a specific 85

subset of the class, or to the entire class, 86

and also state with specificity the grounds 87

for the objection. 88

(B) Court Approval Required For Payment to 89

an Objector or Objector’s Counsel. Unless 90

approved by the court after a hearing, no 91

payment or other consideration may be 92

provided to an objector or objector’s 93

counsel in connection with: 94

(i) forgoing or withdrawing an objection, 95

or 96

(ii) forgoing, dismissing, or abandoning 97

an appeal from a judgment approving 98

the proposal. 99

(C) Procedure For Approval After an Appeal.100

If approval under Rule 23(e)(5)(B) has not 101
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been obtained before an appeal is docketed 102

in the court of appeals, the procedure of 103

Rule 62.1 applies while the appeal remains 104

pending.105

(f) Appeals. A court of appeals may permit an appeal 106

from an order granting or denying class-action 107

certification under this rule, but not from an order 108

under Rule 23(e)(1).if a petition for permission to 109

appeal is filed A party must file a petition for 110

permission to appeal with the circuit clerk within 14 111

days after the order is entered, or within 45 days after 112

the order is entered if any party is the United States, a 113

United States agency, or a United States officer or 114

employee sued for an act or omission occurring in 115

connection with duties performed on the United 116

States’ behalf.  An appeal does not stay proceedings in 117
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the district court unless the district judge or the court 118

of appeals so orders.119

* * * * * 120

Committee Note

Rule 23 is amended mainly to address issues related to 
settlement, and also to take account of issues that have 
emerged since the rule was last amended in 2003. 

Subdivision (c)(2).  As amended, Rule 23(e)(1) 
provides that the court must direct notice to the class 
regarding a proposed class-action settlement only after 
determining that the prospect of class certification and 
approval of the proposed settlement justifies giving notice.  
This decision is sometimes inaccurately called “preliminary 
approval” of the proposed class certification in 
Rule 23(b)(3) actions, and it is common to send notice to 
the class simultaneously under both Rule 23(e)(1) and 
Rule 23(c)(2)(B), including a provision for class members 
to decide by a certain date whether to opt out.  This 
amendment recognizes the propriety of this notice practice.  
Requiring repeat notices to the class can be wasteful and 
confusing to class members, and costly as well.

Subdivision (c)(2) is also amended to recognize 
contemporary methods of giving notice to class members.  
Since Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974), 
interpreted the individual notice requirement for class 
members in Rule 23(b)(3) class actions, many courts have 
read the rule to require notice by first class mail in every 
case.  But technological change since 1974 has meant that 
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other forms of communication may be more reliable and 
important to many.  Courts and counsel have begun to 
employ new technology to make notice more effective, and 
sometimes less costly.  Because there is no reason to expect 
that technological change will halt soon, courts giving 
notice under this rule should consider current technology, 
including class members’ likely access to such technology, 
when selecting a method of giving notice. 

Rule 23(c)(2)(B) is amended to take account of these 
changes, and to call attention to them.  The rule continues 
to call for giving class members “the best notice that is 
practicable.”  It does not specify any particular means as
preferred.  Although it may be true that electronic methods 
of notice, for example by email, are the most promising, it 
is important to keep in mind that a significant portion of 
class members in certain cases may have limited or no 
access to email or the Internet.  Instead of preferring any 
one means of notice, therefore, courts and counsel should 
focus on the means most likely to be effective in the case 
before the court.  The amended rule emphasizes that the 
court must exercise its discretion to select appropriate 
means of giving notice.  Courts should take account not 
only of anticipated actual delivery rates, but also of the 
extent to which members of a particular class are likely to 
pay attention to messages delivered by different means.  In 
providing the court with sufficient information to enable it 
to decide whether to give notice to the class of a proposed 
class-action settlement under Rule 23(e)(1), it may be 
important to include a report about the proposed method of 
giving notice to the class.

 In determining whether the proposed means of giving 
notice is appropriate, the court should give careful attention 
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to the content and format of the notice and, if notice is 
given under Rule 23(e)(1) as well as Rule 23(c)(2)(B), any 
claim form class members must submit to obtain relief.  
Particularly if the notice is by electronic means, care is 
necessary regarding access to online resources, the manner 
of presentation, and any response expected of class 
members.  As the rule directs, the notice should be the
“best . . . that is practicable” in the given case.  The 
ultimate goal of giving notice is to enable class members to 
make informed decisions about whether to opt out or, in 
instances where a proposed settlement is involved, to object 
or to make claims.  Means, format, and content that would 
be appropriate for class members likely to be sophisticated, 
for example in a securities fraud class action, might not be 
appropriate for a class made up in significant part of 
members likely to be less sophisticated. As with the 
method of notice, the form of notice should be tailored to 
the class members’ anticipated understanding and 
capabilities.  The court and counsel may wish to consider 
the use of class notice experts or professional claims 
administrators.

Attention should focus also on the method of opting 
out provided in the notice.  The proposed method should be 
as convenient as possible, while protecting against 
unauthorized opt-out notices.  The process of opting out 
should not be unduly difficult or cumbersome.  As with 
other aspects of the notice process, there is no single 
method that is suitable for all cases.

Subdivision (e).  The introductory paragraph of 
Rule 23(e) is amended to make explicit that its procedural 
requirements apply in instances in which the court has not 
certified a class at the time that a proposed settlement is 
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presented to the court.  The notice required under 
Rule 23(e)(1) then should also satisfy the notice 
requirements of amended Rule 23(c)(2)(B) for a class to be 
certified under Rule 23(b)(3), and trigger the class 
members’ time to request exclusion.  Information about the 
opt-out rate could then be available to the court when it
considers final approval of the proposed settlement. 

Subdivision (e)(1).  The decision to give notice of a 
proposed settlement to the class is an important event.  It 
should be based on a solid record supporting the conclusion 
that the proposed settlement will likely earn final approval 
after notice and an opportunity to object.  The amended 
rule makes clear that the parties must provide the court with 
information sufficient to enable it to decide whether notice 
should be sent.  At the time they seek notice to the class, 
the proponents of the settlement should ordinarily provide 
the court with all available materials they intend to submit 
in support of approval under Rule 23(e)(2).  That would 
give the court a full picture and make this information 
available to the members of the class.  The amended rule 
also specifies the standard the court should use in deciding 
whether to send notice—that it likely will be able both to 
approve the settlement proposal under Rule 23(e)(2) and, if 
it has not previously certified a class, to certify the class for 
purposes of judgment on the proposal. 

There are many types of class actions and class-action 
settlements.  As a consequence, no single list of topics to be 
addressed in the submission to the court would apply to 
each case.  Instead, the subjects to be addressed depend on 
the specifics of the particular class action and proposed 
settlement.  But some general observations can be made.
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One key element is class certification.  If the court has 
already certified a class, the only information ordinarily 
necessary in regard to a proposed settlement is whether the 
proposal calls for any change in the class certified, or of the 
claims, defenses, or issues regarding which certification 
was granted.  But if a class has not been certified, the 
parties must ensure that the court has a basis for concluding 
that it likely will be able, after the final hearing, to certify 
the class.  Although the standards for certification differ for 
settlement and litigation purposes, the court cannot make 
the decision regarding the prospects for certification 
without a suitable basis in the record.  The decision to 
certify the class for purposes of settlement cannot be made 
until the hearing on final approval of the proposed 
settlement.  If the settlement is not approved and 
certification for purposes of litigation is later sought, the 
parties' earlier submissions in regard to the proposed 
certification for settlement should not be considered in 
deciding on certification. 

Regarding the proposed settlement, a great variety of 
types of information might appropriately be included in the 
submission to the court.  A basic focus is the extent and 
type of benefits that the settlement will confer on the 
members of the class.  Depending on the nature of the 
proposed relief, that showing may include details of the 
claims process that is contemplated and the anticipated rate 
of claims by class members.  If the notice to the class calls 
for submission of claims before the court decides whether 
to approve the proposal under Rule 23(e)(2), it may be 
important to provide that the parties will report back to the 
court on the actual claims experience.  And because some 
funds are frequently left unclaimed, it is often important for 
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the settlement agreement to address the use of those funds.  
Many courts have found guidance on this subject in § 3.07 
of the American Law Institute, Principles of Aggregate 
Litigation (2010). 

It is important for the parties to supply the court with 
information about the likely range of litigated outcomes, 
and about the risks that might attend full litigation.  In that 
connection, information about the extent of discovery 
completed in the litigation or in parallel actions may often 
be important.  In addition, as suggested by 
Rule 23(b)(3)(A), information about the existence of other 
pending or anticipated litigation on behalf of class members 
involving claims that would be released under the 
proposal—including the breadth of any such release—may 
be important. 

The proposed handling of an award of attorney’s fees 
under Rule 23(h) is another topic that ordinarily should be 
addressed in the parties’ submission to the court.  In some 
cases, it will be important to relate the amount of an award 
of attorney’s fees to the expected benefits to the class, and 
to take account of the likely claims rate.  One method of 
addressing this issue is to defer some or all of the award of 
attorney’s fees until the court is advised of the actual claims 
rate and results.  

Another topic that normally should be considered is 
any agreement that must be identified under Rule 23(e)(3). 

The parties may supply information to the court on 
any other topic that they regard as pertinent to the 
determination whether the proposal is fair, reasonable, and 
adequate.  The court may direct the parties to supply further 
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information about the topics they do address, or to supply 
information on topics they do not address.  It must not 
direct notice to the class until the parties’ submissions show 
it is likely that the court will be able to approve the 
proposal after notice to the class and a final approval 
hearing.

Subdivision (e)(2).  The central concern in reviewing 
a proposed class-action settlement is that it be fair, 
reasonable, and adequate.  This standard emerged from 
case law implementing Rule 23(e)’s requirement of court 
approval for class-action settlements.  It was formally 
recognized in the rule through the 2003 amendments.  By 
then, courts had generated lists of factors to shed light on 
this central concern.  Overall, these factors focused on 
comparable considerations, but each circuit developed its 
own vocabulary for expressing these concerns.  In some 
circuits, these lists have remained essentially unchanged for 
thirty or forty years.  The goal of this amendment is not to 
displace any of these factors, but rather to focus the court 
and the lawyers on the core concerns of procedure and 
substance that should guide the decision whether to 
approve the proposal. 

One reason for this amendment is that a lengthy list of 
factors can take on an independent life, potentially 
distracting attention from the central concerns that inform
the settlement-review process.  A circuit’s list might 
include a dozen or more separately articulated factors.  
Some of those factors—perhaps many—may not be 
relevant to a particular case or settlement proposal.  Those 
that are relevant may be more or less important to the 
particular case.  Yet counsel and courts may feel it 
necessary to address every single factor on a given circuit’s 
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list in every case.  The sheer number of factors can distract 
both the court and the parties from the central concerns that
bear on review under Rule 23(e)(2). 

This amendment therefore directs the parties to 
present the settlement to the court in terms of a shorter list 
of core concerns, by focusing on the primary procedural 
considerations and substantive qualities that should always 
matter to the decision whether to approve the proposal. 

Approval under Rule 23(e)(2) is required only when 
class members would be bound under Rule 23(c)(3).  
Accordingly, in addition to evaluating the proposal itself, 
the court must determine whether it can certify the class 
under the standards of Rule 23(a) and (b) for purposes of 
judgment based on the proposal. 

Paragraphs (A) and (B).  These paragraphs identify 
matters that might be described as “procedural” concerns, 
looking to the conduct of the litigation and of the 
negotiations leading up to the proposed settlement.  
Attention to these matters is an important foundation for 
scrutinizing the specifics of the proposed settlement.  If the 
court has appointed class counsel or interim class counsel, 
it will have made an initial evaluation of counsel’s 
capacities and experience.  But the focus at this point is on 
the actual performance of counsel acting on behalf of the 
class.

The information submitted under Rule 23(e)(1) may 
provide a useful starting point in assessing these topics.  
For example, the nature and amount of discovery in this or 
other cases, or the actual outcomes of other cases, may 
indicate whether counsel negotiating on behalf of the class 
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had an adequate information base.  The pendency of other 
litigation about the same general subject on behalf of class 
members may also be pertinent.  The conduct of the 
negotiations may be important as well.  For example, the 
involvement of a neutral or court-affiliated mediator or 
facilitator in those negotiations may bear on whether they 
were conducted in a manner that would protect and further 
the class interests.

In undertaking this analysis, the court may also refer 
to Rule 23(g)’s criteria for appointment of class counsel; 
the concern is whether the actual conduct of counsel has 
been consistent with what Rule 23(g) seeks to ensure.  
Particular attention might focus on the treatment of any 
award of attorney’s fees, with respect to both the manner of 
negotiating the fee award and its terms.

Paragraphs (C) and (D).  These paragraphs focus on 
what might be called a “substantive” review of the terms of 
the proposed settlement.  The relief that the settlement is 
expected to provide to class members is a central concern.  
Measuring the proposed relief may require evaluation of 
the proposed claims process and a prediction of how many 
claims will be made; if the notice to the class calls for pre-
approval submission of claims, actual claims experience 
may be important.  The contents of any agreement 
identified under Rule 23(e)(3) may also bear on the 
adequacy of the proposed relief, particularly regarding the 
equitable treatment of all members of the class.

Another central concern will relate to the cost and risk 
involved in pursuing a litigated outcome.  Often, courts 
may need to forecast what the likely range of possible 
classwide recoveries might be and the likelihood of success 
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in obtaining such results.  That forecast cannot be done 
with arithmetic accuracy, but it can provide a benchmark 
for comparison with the settlement figure.  

If the class has not yet been certified for trial, the 
court may consider whether certification for litigation 
would be granted were the settlement not approved.  

Examination of the attorney-fee provisions may also 
be important to assessing the fairness of the proposed 
settlement.  Ultimately, any award of attorney’s fees must 
be evaluated under Rule 23(h), and no rigid limits exist for 
such awards.  Nonetheless, the relief actually delivered to 
the class can be an important factor in determining the 
appropriate fee award.  Provisions for reporting back to the 
court about actual claims experience, and deferring a 
portion of the fee award until the claims experience is 
known, may bear on the fairness of the overall proposed
settlement.

Often it will be important for the court to scrutinize 
the method of claims processing to ensure that it facilitates 
filing legitimate claims.  A claims processing method 
should deter or defeat unjustified claims, but unduly 
demanding claims procedures can impede legitimate 
claims.  Particularly if some or all of any funds remaining 
at the end of the claims process must be returned to the 
defendant, the court must be alert to whether the claims 
process is unduly demanding. 

Paragraph (D) calls attention to a concern that may 
apply to some class action settlements—inequitable 
treatment of some class members vis-a-vis others.  Matters 
of concern could include whether the apportionment of 
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relief among class members takes appropriate account of 
differences among their claims, and whether the scope of 
the release may affect class members in different ways that 
affect the apportionment of relief. 

Subdivision (e)(3).  A heading is added to subdivision 
(e)(3) in accord with style conventions.  This addition is 
intended to be stylistic only. 

Subdivision (e)(4).  A heading is added to subdivision 
(e)(4) in accord with style conventions.  This addition is 
intended to be stylistic only. 

Subdivision (e)(5). Objecting class members can 
play a critical role in the settlement-approval process under 
Rule 23(e).  Class members have the right under 
Rule 23(e)(5) to submit objections to the proposal.  The 
submissions required by Rule 23(e)(1) may provide 
information important to decisions whether to object or opt
out.  Objections can provide the court with important 
information bearing on its determination under 
Rule 23(e)(2) whether to approve the proposal. 

Subdivision (e)(5)(A).  The rule is amended to 
remove the requirement of court approval for every 
withdrawal of an objection.  An objector should be free to 
withdraw on concluding that an objection is not justified.  
But Rule 23(e)(5)(B)(i) requires court approval of any 
payment or other consideration in connection with 
withdrawing the objection.

The rule is also amended to clarify that objections 
must provide sufficient specifics to enable the parties to 
respond to them and the court to evaluate them.  One 
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feature required of objections is specification whether the 
objection asserts interests of only the objector, or of some 
subset of the class, or of all class members.  Beyond that, 
the rule directs that the objection state its grounds “with 
specificity.”  Failure to provide needed specificity may be a 
basis for rejecting an objection.  Courts should take care, 
however, to avoid unduly burdening class members who 
wish to object, and to recognize that a class member who is 
not represented by counsel may present objections that do
not adhere to technical legal standards.

Subdivision (e)(5)(B). Good-faith objections can 
assist the court in evaluating a proposal under 
Rule 23(e)(2).  It is legitimate for an objector to seek 
payment for providing such assistance under Rule 23(h).  
As recognized in the 2003 Committee Note to Rule 23(h): 
“In some situations, there may be a basis for making an 
award to other counsel whose work produced a beneficial 
result for the class, such as . . . attorneys who represented 
objectors to a proposed settlement under Rule 23(e).” 

But some objectors may be seeking only personal 
gain, and using objections to obtain benefits for themselves 
rather than assisting in the settlement-review process.  At 
least in some instances, it seems that objectors—or their 
counsel—have sought to extract tribute to withdraw their 
objections or dismiss appeals from judgments approving 
class settlements.  And class counsel sometimes may feel 
that avoiding the delay produced by an appeal justifies 
providing payment or other consideration to these 
objectors. 

The court-approval requirement currently in 
Rule 23(e)(5) partly addresses this concern.  Because the 
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concern only applies when consideration is given in 
connection with withdrawal of an objection, however, the 
amendment requires approval under Rule 23(e)(5)(B)(i) 
only when consideration is involved.  The term 
“consideration” should be broadly interpreted, particularly 
when the withdrawal includes some arrangements 
beneficial to objector counsel.  If the consideration involves 
a payment to counsel for an objector, the proper procedure 
is by motion under Rule 23(h) for an award of fees; the 
court may approve the fee if the objection assisted the court 
in understanding and evaluating the settlement even though 
the settlement was approved as proposed. 

Rule 23(e)(5)(B)(ii) applies to consideration in 
connection with forgoing, dismissing, or abandoning an 
appeal from a judgment approving the proposal.  Because 
an appeal by a class-action objector may produce much 
longer delay than an objection before the district court, it is 
important to extend the court-approval requirement to 
apply in the appellate context.  The district court is best 
positioned to determine whether to approve such 
arrangements; hence, the rule requires that the motion 
seeking approval be made to the district court. 

Until the appeal is docketed by the circuit clerk, the 
district court may dismiss the appeal on stipulation of the 
parties.  See Fed. R. App. P. 42(a).  Thereafter, the court of 
appeals has authority to decide whether to dismiss the 
appeal.  This rule’s requirement of district court approval of 
any consideration in connection with such dismissal by the 
court of appeals has no effect on the authority of the court 
of appeals over the appeal.  It is, instead, a requirement that 
applies only to providing consideration in connection with 
forgoing, dismissing, or abandoning an appeal.  A party 
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dissatisfied with the district court’s order under 
Rule 23(e)(5)(B) may appeal the order. 

Subdivision (e)(5)(C). Because the court of appeals 
has jurisdiction over an objector’s appeal from the time that 
it is docketed in the court of appeals, the procedure of 
Rule 62.1 applies.  That procedure does not apply after the 
court of appeals’ mandate returns the case to the district 
court. 

Subdivision (f).  As amended, Rule 23(e)(1) provides 
that the court should direct notice to the class regarding a 
proposed class-action settlement in cases in which class 
certification has not yet been granted only after determining 
that the prospect of eventual class certification justifies 
giving notice.  This decision is sometimes inaccurately 
characterized as “preliminary approval” of the proposed 
class certification.  But it does not grant or deny class 
certification, and review under Rule 23(f) would be 
premature.  This amendment makes it clear that an appeal 
under this rule is not permitted until the district court 
decides whether to certify the class.

The rule is also amended to extend the time to file a 
petition for review of a class-action certification order to 45 
days whenever a party is the United States, one of its 
agencies, or a United States officer or employee sued for an 
act or omission occurring in connection with duties 
performed on the United States’ behalf.  In such a case, the 
extension applies to a petition for permission to appeal by 
any party.  The extension of time recognizes—as under 
Rules 4(i) and 12(a) and Appellate Rules 4(a)(1)(B) and 
40(a)(1)—that the United States has a special need for 
additional time in regard to these matters.  The extension 
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applies whether the officer or employee is sued in an 
official capacity or an individual capacity; the defense is 
usually conducted by the United States even though the 
action asserts claims against the officer or employee in an 
individual capacity.  An action against a former officer or 
employee of the United States is covered by this provision 
in the same way as an action against a present officer or 
employee.  Termination of the relationship between the 
individual defendant and the United States does not reduce 
the need for additional time.
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115TH CONGRESS 
1ST SESSION H. R. 720 

IN THE SENATE OF THE UNITED STATES 

MARCH 13, 2017 
Received; read twice and referred to the Committee on the Judiciary 

AN ACT 
To amend Rule 11 of the Federal Rules of Civil Procedure 
to improve attorney accountability, and for other purposes. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2
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SECTION 1. SHORT TITLE. 1

This Act may be cited as the ‘‘Lawsuit Abuse Reduc-2

tion Act of 2017’’. 3

SEC. 2. ATTORNEY ACCOUNTABILITY. 4

(a) SANCTIONS UNDER RULE 11.—Rule 11(c) of the 5

Federal Rules of Civil Procedure is amended— 6

(1) in paragraph (1), by striking ‘‘may’’ and in-7

serting ‘‘shall’’; 8

(2) in paragraph (2), by striking ‘‘Rule 5’’ and 9

all that follows through ‘‘motion.’’ and inserting 10

‘‘Rule 5.’’; and 11

(3) in paragraph (4), by striking ‘‘situated’’ 12

and all that follows through the end of the para-13

graph and inserting ‘‘situated, and to compensate 14

the parties that were injured by such conduct. Sub-15

ject to the limitations in paragraph (5), the sanction 16

shall consist of an order to pay to the party or par-17

ties the amount of the reasonable expenses incurred 18

as a direct result of the violation, including reason-19

able attorneys’ fees and costs. The court may also 20

impose additional appropriate sanctions, such as 21

striking the pleadings, dismissing the suit, or other 22

directives of a non-monetary nature, or, if warranted 23

for effective deterrence, an order directing payment 24

of a penalty into the court.’’. 25
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(b) RULE OF CONSTRUCTION.—Nothing in this Act 1

or an amendment made by this Act shall be construed to 2

bar or impede the assertion or development of new claims, 3

defenses, or remedies under Federal, State, or local laws, 4

including civil rights laws, or under the Constitution of 5

the United States. 6

Passed the House of Representatives March 10, 
2017. 

Attest: KAREN L. HAAS, 
Clerk. 
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115TH CONGRESS 
1ST SESSION H. R. 985 

IN THE SENATE OF THE UNITED STATES 

MARCH 13, 2017 
Received; read twice and referred to the Committee on the Judiciary 

AN ACT 
To amend the procedures used in Federal court class actions 

and multidistrict litigation proceedings to assure fairer, 
more efficient outcomes for claimants and defendants, 
and for other purposes. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 1

(a) SHORT TITLE.—This Act may be cited as the 2

‘‘Fairness in Class Action Litigation and Furthering As-3

bestos Claim Transparency Act of 2017’’. 4

(b) TABLE OF CONTENTS.—The table of contents for 5

this Act is as follows: 6

Sec. 1. Short title; table of contents. 

TITLE I—FAIRNESS IN CLASS ACTION LITIGATION 

Sec. 101. Short title; reference; table of contents. 
Sec. 102. Purposes. 
Sec. 103. Class action procedures. 
Sec. 104. Misjoinder of plaintiffs in personal injury and wrongful death actions. 
Sec. 105. Multidistrict litigation proceedings procedures. 
Sec. 106. Rulemaking authority of Supreme Court and Judicial Conference. 
Sec. 107. Effective date. 

TITLE II—FURTHERING ASBESTOS CLAIM TRANSPARENCY 

Sec. 201. Short title. 
Sec. 202. Amendments. 
Sec. 203. Effective date; application of amendments. 

TITLE I—FAIRNESS IN CLASS 7

ACTION LITIGATION 8

SEC. 101. SHORT TITLE; REFERENCE; TABLE OF CONTENTS. 9

(a) SHORT TITLE.—This title may be cited as the 10

‘‘Fairness in Class Action Litigation Act of 2017’’. 11

(b) REFERENCE.—Whenever, in this title, reference 12

is made to an amendment to, or repeal of, a section or 13

other provision, the reference shall be considered to be 14

made to a section or other provision of title 28, United 15

States Code. 16

(c) TABLE OF CONTENTS.—The table of contents of 17

this title is as follows: 18
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Sec. 101. Short title; reference; table of contents. 
Sec. 102. Purposes. 
Sec. 103. Class action procedures. 
Sec. 104. Misjoinder of plaintiffs in personal injury and wrongful death actions. 
Sec. 105. Multidistrict litigation proceedings procedures. 
Sec. 106. Rulemaking authority of Supreme Court and Judicial Conference. 
Sec. 107. Effective date. 

SEC. 102. PURPOSES. 1

The purposes of this title are to— 2

(1) assure fair and prompt recoveries for class 3

members and multidistrict litigation plaintiffs with 4

legitimate claims; 5

(2) diminish abuses in class action and mass 6

tort litigation that are undermining the integrity of 7

the U.S. legal system; and 8

(3) restore the intent of the framers of the 9

United States Constitution by ensuring Federal 10

court consideration of interstate controversies of na-11

tional importance consistent with diversity jurisdic-12

tion principles. 13

SEC. 103. CLASS ACTION PROCEDURES. 14

(a) IN GENERAL.—Chapter 114 is amended by in-15

serting after section 1715 the following: 16

‘‘§ 1716. Class action injury allegations 17

‘‘(a) IN GENERAL.—A Federal court shall not issue 18

an order granting certification of a class action seeking 19

monetary relief for personal injury or economic loss unless 20

the party seeking to maintain such a class action affirma-21

tively demonstrates that each proposed class member suf-22
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fered the same type and scope of injury as the named class 1

representative or representatives. 2

‘‘(b) CERTIFICATION ORDER.—An order issued under 3

Rule 23(c)(1) of the Federal Rules of Civil Procedure that 4

certifies a class seeking monetary relief for personal injury 5

or economic loss shall include a determination, based on 6

a rigorous analysis of the evidence presented, that the re-7

quirement in subsection (a) of this section is satisfied. 8

‘‘§ 1717. Conflicts of interest 9

‘‘(a) REQUIRED DISCLOSURES.—In a class action 10

complaint, class counsel shall state whether any proposed 11

class representative or named plaintiff in the complaint 12

is a relative of, is a present or former employee of, is a 13

present or former client of (other than with respect to the 14

class action), or has any contractual relationship with 15

(other than with respect to the class action) class counsel. 16

In addition, the complaint shall describe the circumstances 17

under which each class representative or named plaintiff 18

agreed to be included in the complaint and shall identify 19

any other class action in which any proposed class rep-20

resentative or named plaintiff has a similar role. 21

‘‘(b) PROHIBITION OF CONFLICTS.—A Federal court 22

shall not issue an order granting certification of any class 23

action in which any proposed class representative or 24

named plaintiff is a relative or employee of class counsel. 25
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‘‘(c) DEFINITION.—For purposes of this section, ‘rel-1

ative’ shall be defined by reference to section 3110(a)(3) 2

of title 5, United States Code. 3

‘‘(d) EXCEPTION.—This section shall not apply to a 4

private action brought as a class action that is subject to 5

section 27(a) of the Securities Act of 1933 (15 U.S.C. 6

77z–1(a)) or section 21D(a) of the Securities Exchange 7

Act of 1934 (15 U.S.C. 78u–4(a)). 8

‘‘§ 1718. Class member benefits 9

‘‘(a) DISTRIBUTION OF BENEFITS TO CLASS MEM-10

BERS.—A Federal court shall not issue an order granting 11

certification of a class action seeking monetary relief un-12

less the class is defined with reference to objective criteria 13

and the party seeking to maintain such a class action af-14

firmatively demonstrates that there is a reliable and ad-15

ministratively feasible mechanism (a) for the court to de-16

termine whether putative class members fall within the 17

class definition and (b) for distributing directly to a sub-18

stantial majority of class members any monetary relief se-19

cured for the class. 20

‘‘(b) ATTORNEYS’ FEES IN CLASS ACTIONS.— 21

‘‘(1) FEE DISTRIBUTION TIMING.—In a class 22

action seeking monetary relief, no attorneys’ fees 23

may be determined or paid pursuant to Rule 23(h) 24

of the Federal Rules of Civil Procedure or otherwise 25
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until the distribution of any monetary recovery to 1

class members has been completed. 2

‘‘(2) FEE DETERMINATIONS BASED ON MONE-3

TARY AWARDS.—Unless otherwise specified by Fed-4

eral statute, if a judgment or proposed settlement in 5

a class action provides for a monetary recovery, the 6

portion of any attorneys’ fee award to class counsel 7

that is attributed to the monetary recovery shall be 8

limited to a reasonable percentage of any payments 9

directly distributed to and received by class mem-10

bers. In no event shall the attorneys’ fee award ex-11

ceed the total amount of money directly distributed 12

to and received by all class members. 13

‘‘(3) FEE DETERMINATIONS BASED ON EQUI-14

TABLE RELIEF.—Unless otherwise specified by Fed-15

eral statute, if a judgment or proposed settlement in 16

a class action provides for equitable relief, the por-17

tion of any attorneys’ fee award to class counsel that 18

is attributed to the equitable relief shall be limited 19

to a reasonable percentage of the value of the equi-20

table relief, including any injunctive relief. 21

‘‘§ 1719. Money distribution data 22

‘‘(a) SETTLEMENT ACCOUNTINGS.—In any settle-23

ment of a class action that provides for monetary benefits, 24

the court shall order class counsel to submit to the Direc-25
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tor of the Federal Judicial Center and the Director of the 1

Administrative Office of the United States Courts an ac-2

counting of the disbursement of all funds paid by the de-3

fendant pursuant to the settlement agreement. The ac-4

counting shall state the total amount paid directly to all 5

class members, the actual or estimated total number of 6

class members, the number of class members who received 7

payments, the average amount (both mean and median) 8

paid directly to all class members, the largest amount paid 9

to any class member, the smallest amount paid to any 10

class member and, separately, each amount paid to any 11

other person (including class counsel) and the purpose of 12

the payment. In stating the amounts paid to class mem-13

bers, no individual class member shall be identified. No 14

attorneys’ fees may be paid to class counsel pursuant to 15

Rule 23(h) of the Federal Rules of Civil Procedure until 16

the accounting has been submitted. 17

‘‘(b) ANNUAL SETTLEMENT DISTRIBUTION RE-18

PORTS.—Commencing not later than 12 months after the 19

date of enactment of this section, the Judicial Conference 20

of the United States, with the assistance of the Director 21

of the Federal Judicial Center and the Director of the Ad-22

ministrative Office of the United States Courts, shall an-23

nually prepare and transmit to the Committees on the Ju-24

diciary of the Senate and the House of Representatives 25
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for public dissemination a report summarizing how funds 1

paid by defendants in class actions have been distributed, 2

based on the settlement accountings submitted pursuant 3

to subsection (a). 4

‘‘§ 1720. Issues classes 5

‘‘(a) IN GENERAL.—A Federal court shall not issue 6

an order granting certification of a class action with re-7

spect to particular issues pursuant to Rule 23(c)(4) of the 8

Federal Rules of Civil Procedure unless the entirety of the 9

cause of action from which the particular issues arise sat-10

isfies all the class certification prerequisites of Rule 23(a) 11

and Rule 23(b)(1), Rule 23(b)(2), or Rule 23(b)(3). 12

‘‘(b) CERTIFICATION ORDER.—An order issued under 13

Rule 23(c)(4) of the Federal Rules of Civil Procedure that 14

certifies a class with respect to particular issues shall in-15

clude a determination, based on a rigorous analysis of the 16

evidence presented, that the requirement in subsection (a) 17

of this section is satisfied. 18

‘‘§ 1721. Stay of discovery 19

‘‘In any class action, all discovery and other pro-20

ceedings shall be stayed during the pendency of any mo-21

tion to transfer, motion to dismiss, motion to strike class 22

allegations, or other motion to dispose of the class allega-23

tions, unless the court finds upon the motion of any party 24

that particularized discovery is necessary to preserve evi-25
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dence or to prevent undue prejudice to that party. This 1

section shall not apply to a private action brought as a 2

class action that is subject to section 27(a) of the Securi-3

ties Act of 1933 (15 U.S.C. 77z–1(a)) or section 21D(a) 4

of the Securities Exchange Act of 1934 (15 U.S.C. 78u– 5

4(a)). 6

‘‘§ 1722. Third-party litigation funding disclosure 7

‘‘In any class action, class counsel shall promptly dis-8

close in writing to the court and all other parties the iden-9

tity of any person or entity, other than a class member 10

or class counsel of record, who has a contingent right to 11

receive compensation from any settlement, judgment, or 12

other relief obtained in the action. 13

‘‘§ 1723. Appeals 14

‘‘A court of appeals shall permit an appeal from an 15

order granting or denying class-action certification under 16

Rule 23 of the Federal Rules of Civil Procedure.’’. 17

(b) CONFORMING AMENDMENT.—The table of sec-18

tions for such chapter is amended by inserting after the 19

item pertaining to section 1715 the following: 20

‘‘Sec. 1716. Class action injury allegations. 
‘‘Sec. 1717. Conflicts of interest. 
‘‘Sec. 1718. Class member benefits. 
‘‘Sec. 1719. Money distribution data. 
‘‘Sec. 1720. Issues classes. 
‘‘Sec. 1721. Stay of discovery. 
‘‘Sec. 1722. Third-party litigation funding disclosure. 
‘‘Sec. 1723. Appeals.’’. 
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SEC. 104. MISJOINDER OF PLAINTIFFS IN PERSONAL IN-1

JURY AND WRONGFUL DEATH ACTIONS. 2

Section 1447 is amended by inserting after sub-3

section (e) the following: 4

‘‘(f) MISJOINDER OF PLAINTIFFS IN PERSONAL IN-5

JURY AND WRONGFUL DEATH ACTIONS.— 6

‘‘(1) This subsection shall apply to any civil ac-7

tion commenced in a State court in which— 8

‘‘(A) two or more plaintiffs assert personal 9

injury or wrongful death claims; 10

‘‘(B) the action is removed on the basis of 11

the jurisdiction conferred by section 1332(a); 12

and 13

‘‘(C) a motion to remand is made on the 14

ground that one or more plaintiffs are citizens 15

of the same State as one or more defendants. 16

‘‘(2) In deciding the remand motion in any such 17

case, the court shall apply the jurisdictional require-18

ments of section 1332(a) to the claims of each plain-19

tiff individually, as though that plaintiff were the 20

sole plaintiff in the action. 21

‘‘(3) Except as provided in paragraph (4), the 22

court shall sever the claims that do not satisfy the 23

jurisdictional requirements of section 1332(a) and 24

shall remand those claims to the State court from 25

which the action was removed. The court shall retain 26
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jurisdiction over the claims that satisfy the jurisdic-1

tional requirements of section 1332(a). 2

‘‘(4) The court shall retain jurisdiction over a 3

claim that does not satisfy the jurisdictional require-4

ments of section 1332(a) if— 5

‘‘(A) the claim is so related to the claims 6

that satisfy the jurisdictional requirements of 7

section 1332(a) that they form part of the same 8

case or controversy under Article III of the 9

United States Constitution; and 10

‘‘(B) the plaintiff consents to the removal 11

of the claim.’’. 12

SEC. 105. MULTIDISTRICT LITIGATION PROCEEDINGS PRO-13

CEDURES. 14

Section 1407 is amended by adding at the end the 15

following: 16

‘‘(i) ALLEGATIONS VERIFICATION.—In any coordi-17

nated or consolidated pretrial proceedings conducted pur-18

suant to subsection (b), counsel for a plaintiff asserting 19

a claim seeking redress for personal injury whose civil ac-20

tion is assigned to or directly filed in the proceedings shall 21

make a submission sufficient to demonstrate that there 22

is evidentiary support (including but not limited to medical 23

records) for the factual contentions in plaintiff’s complaint 24

regarding the alleged injury, the exposure to the risk that 25
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allegedly caused the injury, and the alleged cause of the 1

injury. The submission must be made within the first 45 2

days after the civil action is transferred to or directly filed 3

in the proceedings. That deadline shall not be extended. 4

Within 90 days after the submission deadline, the judge 5

or judges to whom the action is assigned shall enter an 6

order determining whether the submission is sufficient and 7

shall dismiss the action without prejudice if the submis-8

sion is found to be insufficient. If a plaintiff in an action 9

dismissed without prejudice fails to tender a sufficient 10

submission within the following 30 days, the action shall 11

be dismissed with prejudice. 12

‘‘(j) TRIAL PROHIBITION.—In any coordinated or 13

consolidated pretrial proceedings conducted pursuant to 14

subsection (b), the judge or judges to whom actions are 15

assigned by the Judicial Panel on Multidistrict Litigation 16

may not conduct a trial in a civil action transferred to 17

or directly filed in the proceedings unless all parties to 18

that civil action consent. 19

‘‘(k) REVIEW OF ORDERS.— 20

‘‘(1) IN GENERAL.—The Court of Appeals hav-21

ing jurisdiction over the transferee district shall per-22

mit an appeal to be taken from any order issued in 23

the conduct of coordinated or consolidated pretrial 24

proceedings conducted pursuant to subsection (b), 25
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provided that the order is applicable to one or more 1

civil actions seeking redress for personal injury and 2

that an immediate appeal from the order may mate-3

rially advance the ultimate termination of one or 4

more civil actions in the proceedings. 5

‘‘(2) REMAND ORDERS.—Notwithstanding sec-6

tion 1447(d), a court of appeals may accept an ap-7

peal from an order issued in any coordinated or con-8

solidated proceedings conducted pursuant to sub-9

section (b) granting or denying a motion to remand 10

a civil action to the State court from which it was 11

removed if application is made to the court of ap-12

peals within 14 days after the order is entered. 13

‘‘(l) ENSURING PROPER RECOVERY FOR PLAIN-14

TIFFS.—A plaintiff who asserts personal injury claims in 15

any civil action transferred to or directly filed in coordi-16

nated or consolidated pretrial proceedings conducted pur-17

suant to subsection (b) shall receive not less than 80 per-18

cent of any monetary recovery obtained for those claims 19

by settlement, judgment, or otherwise, subject to the satis-20

faction of any liens for medical services provided to the 21

plaintiff related to those claims. The judge or judges to 22

whom the coordinated or consolidated pretrial proceedings 23

have been assigned shall have jurisdiction over any dis-24

putes regarding compliance with this requirement.’’. 25
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SEC. 106. RULEMAKING AUTHORITY OF SUPREME COURT 1

AND JUDICIAL CONFERENCE. 2

Nothing in this title shall restrict in any way the au-3

thority of the Judicial Conference and the Supreme Court 4

to propose and prescribe general rules of practice and pro-5

cedure under chapter 131 of title 28, United States Code. 6

SEC. 107. EFFECTIVE DATE. 7

The amendments made by the title shall apply to any 8

civil action pending on the date of enactment of this title 9

or commenced thereafter. 10

TITLE II—FURTHERING ASBES-11

TOS CLAIM TRANSPARENCY 12

SEC. 201. SHORT TITLE. 13

This title may be cited as the ‘‘Furthering Asbestos 14

Claim Transparency (FACT) Act of 2017’’. 15

SEC. 202. AMENDMENTS. 16

Section 524(g) of title 11, United States Code, is 17

amended by adding at the end the following: 18

‘‘(8) A trust described in paragraph (2) shall, subject 19

to section 107— 20

‘‘(A) file with the bankruptcy court, not later 21

than 60 days after the end of every quarter, a report 22

that shall be made available on the court’s public 23

docket and with respect to such quarter— 24

‘‘(i) describes each demand the trust re-25

ceived from, including the name and exposure 26
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history of, a claimant and the basis for any 1

payment from the trust made to such claimant; 2

and 3

‘‘(ii) does not include any confidential med-4

ical record or the claimant’s full social security 5

number; and 6

‘‘(B) upon written request, and subject to pay-7

ment (demanded at the option of the trust) for any 8

reasonable cost incurred by the trust to comply with 9

such request, provide in a timely manner any infor-10

mation related to payment from, and demands for 11

payment from, such trust, subject to appropriate 12

protective orders, to any party to any action in law 13

or equity if the subject of such action concerns li-14

ability for asbestos exposure.’’. 15

SEC. 203. EFFECTIVE DATE; APPLICATION OF AMEND-16

MENTS. 17

(a) EFFECTIVE DATE.—Except as provided in sub-18

section (b), this title and the amendments made by this 19

title shall take effect on the date of the enactment of this 20

title. 21

(b) APPLICATION OF AMENDMENTS.—The amend-22

ments made by this title shall apply with respect to cases 23
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commenced under title 11 of the United States Code be-1

fore, on, or after the date of the enactment of this title. 2

Passed the House of Representatives March 9, 
2017. 

Attest: KAREN L. HAAS, 
Clerk. 
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OPINION 

_______________ 

 

JORDAN, Circuit Judge. 

 

 The dispute at the bottom of this putative class action 

began when two laptops, containing sensitive personal 

information, were stolen from health insurer Horizon 

Healthcare Services, Inc.  The four named Plaintiffs filed suit 

on behalf of themselves and other Horizon customers whose 

personal information was stored on those laptops.  They 

allege willful and negligent violations of the Fair Credit 

Reporting Act (“FCRA”), 15 U.S.C. § 1681, et seq., as well 

as numerous violations of state law.  Essentially, they say that 

Horizon inadequately protected their personal information.  

The District Court dismissed the suit under Federal Rule of 

Civil Procedure 12(b)(1) for lack of Article III standing.  

According to the Court, none of the Plaintiffs had claimed a 

cognizable injury because, although their personal 
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information had been stolen, none of them had adequately 

alleged that the information was actually used to their 

detriment. 

 

 We will vacate and remand.  In light of the 

congressional decision to create a remedy for the 

unauthorized transfer of personal information, a violation of 

FCRA gives rise to an injury sufficient for Article III standing 

purposes.  Even without evidence that the Plaintiffs’ 

information was in fact used improperly, the alleged 

disclosure of their personal information created a de facto 

injury.  Accordingly, all of the Plaintiffs suffered a cognizable 

injury, and the Complaint should not have been dismissed 

under Rule 12(b)(1). 

 

I. BACKGROUND 

 

 A. Factual Background1 

 

 Horizon Healthcare Services, Inc., d/b/a Horizon Blue 

Cross Blue Shield of New Jersey (“Horizon”) is a New 

Jersey-based company that provides health insurance 

products and services to approximately 3.7 million members.  

In the regular course of its business, Horizon collects and 

maintains personally identifiable information (e.g., names, 

                                              
1 Because this is an appeal from the District Court’s 

grant of a motion to dismiss, we recite the facts as alleged and 

make all reasonable inferences in the Plaintiffs’ favor.  

Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 

1384 (3d Cir. 1994). 
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dates of birth, social security numbers, and addresses) and 

protected health information (e.g., demographic information, 

medical histories, test and lab results, insurance information, 

and other care-related data) on its customers and potential 

customers.  The named Plaintiffs – Courtney Diana, Mark 

Meisel, Karen Pekelney, and Mitchell Rindner2 – and other 

class members are or were participants in, or as Horizon puts 

it, members of Horizon insurance plans.  They entrusted 

Horizon with their personal information.3   

 

 Horizon’s privacy policy states that the company 

“maintain[s] appropriate administrative, technical and 

physical safeguards to reasonably protect [members’] Private 

                                              
2 Only Diana was listed as a named Plaintiff in the 

original complaint.  Plaintiffs Pekelney and Meisel filed a 

separate putative class action complaint on January 28, 2014.  

Pekelney and Meisel then filed a motion to consolidate the 

cases on February 10, 2014.  Horizon joined the motion.  The 

cases were consolidated and Rindner was later added as a 

Plaintiff in the amended complaint.  We will refer to the 

amended complaint as “the Complaint.” 

 
3 The Complaint identifies the class members as: “All 

persons whose personal identifying information (PII) or 

protected health information (PHI) were contained on the 

computers stolen from Horizon’s Newark, New Jersey office 

on or about November 1-3, 2013.”  (App. at 44.)  For ease of 

reference, we will refer to “personally identifiable 

information” and “protected health information” – a 

distinction made by the Complaint – together as “personal 

information.” 
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Information.”  (App. at 29.)  The policy also provides that, 

any time Horizon relies on a third party to perform a business 

service using personal information, it requires the third party 

to “safeguard [members’] Private Information” and “agree to 

use it only as required to perform its functions for [Horizon] 

and as otherwise permitted by … contract and the law.”  

(App. at 29.)  Through the policy, Horizon pledges to “notify 

[members of its insurance plans] without unreasonable delay” 

of any breach of privacy.  (App. at 29.) 

 

 During the weekend of November 1st to 3rd, 2013, 

two laptop computers containing the unencrypted personal 

information of the named Plaintiffs and more than 839,000 

other Horizon members were stolen from Horizon’s 

headquarters in Newark, New Jersey.  The Complaint alleges 

that “[t]he facts surrounding the Data Breach demonstrate that 

the stolen laptop computers were targeted due to the storage 

of Plaintiffs’ and Class Members’ highly sensitive and private 

[personal information] on them.”  (App. at 32.)  Horizon 

discovered the theft the following Monday, and notified the 

Newark Police Department that day.  It alerted potentially 

affected members by letter and a press release a month later, 

on December 6.  The press release concerning the incident 

noted that the computers “may have contained files with 

differing amounts of member information, including name 

and demographic information (e.g., address, member 

identification number, date of birth), and in some instances, a 

Social Security number and/or limited clinical information.” 

(App. at 33.)   

 

 Horizon offered one year of credit monitoring and 

identity theft protection services to those affected, which the 

Plaintiffs allege was inadequate to remedy the effects of the 
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data breach.  At a January 2014 New Jersey Senate hearing, 

“Horizon confirmed that it had not encrypted all of its 

computers that contained [personal information].”  (App. at 

35.)  Thereafter, “Horizon allegedly established safeguards to 

prevent a similar incident in the future—including tougher 

policies and stronger encryption processes that could have 

been implemented prior to the Data Breach and prevented it.”  

(App. at 35.) 

 

 Some personal history about the named Plaintiffs is 

included in the Complaint.  Diana, Meisel, and Pekelney are 

all citizens and residents of New Jersey who were Horizon 

members who received letters from Horizon indicating that 

their personal information was on the stolen laptops.  The 

Complaint does not include any allegation that their identities 

were stolen as a result of the data breach.  Plaintiff Rindner is 

a citizen and resident of New York.  He was a Horizon 

member but was not initially notified of the data breach.  

After Rindner contacted Horizon in February 2014, the 

company confirmed that his personal information was on the 

stolen computers.  The Plaintiffs allege that, “[a]s a result of 

the Data Breach, a thief or thieves submitted to the [IRS] a 

fraudulent Income Tax Return for 2013 in Rindner’s and his 

wife’s names and stole their 2013 income tax refund.”  (App. 

at 27.)  Rindner eventually did receive the refund, but “spent 

time working with the IRS and law enforcement … to remedy 

the effects” of the fraud, “incurred other out-of-pocket 

expenses to remedy the identity theft[,]” and was “damaged 

financially by the related delay in receiving his tax refund.”  

(App. at 27, 41.)  After that fraudulent tax return, someone 

also fraudulently attempted to use Rindner’s credit card 

number in an online transaction.  Rindner was also “recently 
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denied retail credit because his social security number has 

been associated with identity theft.”  (App. at 27.) 

 

 B. Procedural Background 
 

 The Plaintiffs filed suit on June 27, 2014.  Count I of 

the Complaint claims that Horizon committed a willful 

violation of FCRA; Count II alleges a negligent violation of 

FCRA; and the remaining counts allege various violations of 

state law.4  FCRA was enacted in 1970 “to ensure fair and 

accurate credit reporting, promote efficiency in the banking 

system, and protect consumer privacy.”  Safeco Ins. Co. of 

Am. v. Burr, 551 U.S. 47, 52 (2007).  With respect to 

consumer privacy, the statute imposes certain requirements 

on any “consumer reporting agency” that “regularly ... 

assembl[es] or evaluat[es] consumer credit information ... for 

the purpose of furnishing consumer reports to third parties.”  

15 U.S.C. § 1681a(f).  Any such agency that either willfully 

                                              
4 In particular, Count III alleges negligence; Count IV 

alleges breach of contract; Count V alleges an invasion of 

privacy; Count VI alleges unjust enrichment; Count VII 

alleges a violation of the New Jersey Consumer Fraud Act; 

Count VIII alleges a failure to destroy certain records, in 

violation of N.J.S.A. § 56:8-162; Count IX alleges a failure to 

promptly notify customers following the security breach, in 

violation of the New Jersey Consumer Fraud Act; and Count 

X alleges a violation of the Truth-in-Consumer Contract, 

Warranty and Notice Act.  In their response to Horizon’s 

motion to dismiss, the Plaintiffs consented to the dismissal of 

Count X without prejudice.   
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or negligently “fails to comply with any requirement imposed 

under [FCRA] with respect to any consumer is liable to that 

consumer.”  Id. §§ 1681n(a) (willful violations); 1681o(a) 

(negligent violations). 

 

 In their Complaint, the Plaintiffs assert that Horizon is 

a consumer reporting agency and that it violated FCRA in 

several respects.  They say that Horizon “furnish[ed]” their 

information in an unauthorized fashion by allowing it to fall 

into the hands of thieves.  (App. at 48.)  They also allege that 

Horizon fell short of its FCRA responsibility to adopt 

reasonable procedures5 to keep sensitive information 

confidential.6  According to the Plaintiffs, Horizon’s failure to 

                                              
5 15 U.S.C. § 1681(b) states: 

 

Reasonable procedures [-] It is the purpose of 

this subchapter to require that consumer 

reporting agencies adopt reasonable procedures 

for meeting the needs of commerce for 

consumer credit, personnel, insurance, and other 

information in a manner which is fair and 

equitable to the consumer, with regard to the 

confidentiality, accuracy, relevancy, and proper 

utilization of such information in accordance 

with the requirements of this subchapter. 

 
6 “In addition to properly securing and monitoring the 

stolen laptop computers and encrypting Plaintiffs’ and Class 

Members’ [personal information] on the computers,” Horizon 

should have – according to the Complaint – conducted 

periodic risk assessments to identify vulnerabilities, 
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protect their personal information violated the company’s 

responsibility under FCRA to maintain the confidentiality of 

their personal information.7   

 

 The Plaintiffs seek statutory,8 actual, and punitive 

damages, an injunction to prevent Horizon from continuing to 

                                                                                                     

developed information security performance metrics, and 

taken steps to monitor and secure the room and areas where 

the laptops were stored.  (App. at 48-49.)  Therefore, say the 

Plaintiffs, “Horizon failed to take reasonable and appropriate 

measures to secure the stolen laptop computers and safeguard 

and protect Plaintiffs’ and Class Members’ [personal 

information].”  (App. at 49.) 

 
7 Section 1681a(d)(3) of title 15 of the U.S. Code 

imposes a restriction, with certain exceptions, on the sharing 

of medical information with any persons not related by 

common ownership or affiliated by corporate control.  

Section 1681b(g)(1) states that “[a] consumer reporting 

agency shall not furnish for employment purposes, or in 

connection with a credit or insurance transaction, a consumer 

report that contains medical information … about a 

consumer,” with certain limited exceptions.  

Section 1681c(a)(6) states that a consumer reporting agency 

cannot, with limited exceptions, make a consumer report 

containing “[t]he name, address, and telephone number of any 

medical information furnisher that has notified the agency of 

its status … .” 

 
8 FCRA permits statutory damages, but only for willful 

violations.  See 15 U.S.C. § 1681n(a) (“Any person who 
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store personal information in an unencrypted manner, 

reimbursement for ascertainable losses, pre- and post-

judgment interest, attorneys’ fees and costs, and “such other 

and further relief as this Court may deem just and proper.” 

(App. at 64.) 

 

 Horizon moved to dismiss the Complaint for lack of 

subject matter jurisdiction under Federal Rule of Civil 

Procedure 12(b)(1) and for failure to state a claim upon which 

relief can be granted under Rule 12(b)(6).  The District Court 

granted dismissal under Rule 12(b)(1), ruling that the 

Plaintiffs lack Article III standing.  The Court concluded that, 

even taking the Plaintiffs’ allegations as true, they did not 

have standing because they had not suffered a cognizable 

injury.  Because the Court granted Horizon’s Rule 12(b)(1) 

motion, it did not address Horizon’s Rule 12(b)(6) arguments 

and declined to exercise supplemental jurisdiction over the 

remaining state law claims.   

 

 The Plaintiffs filed this timely appeal.   

                                                                                                     

willfully fails to comply with any requirement imposed under 

this subchapter with respect to any consumer is liable to that 

consumer in an amount equal to the sum of … any actual 

damages sustained by the consumer as a result of the failure 

or damages of not less than $100 and not more than $1,000 … 

.”). 
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II. DISCUSSION 

 

A. Jurisdiction and Standard of Review  

 

 The District Court exercised jurisdiction over the 

Plaintiffs’ FCRA claims pursuant to 28 U.S.C. § 1331, though 

it ultimately concluded that it did not have jurisdiction due to 

the lack of standing.  Having decided that the Plaintiffs did 

not have standing under FCRA, the District Court also 

concluded that it “lack[ed] discretion to retain supplemental 

jurisdiction over the state law claims” under 28 U.S.C. 

§ 1367. (App. at 23 (citation omitted).)  See Storino v. 

Borough of Pleasant Beach, 322 F.3d 293, 299 (3d Cir. 2003) 

(holding that “because the [plaintiffs] lack standing, the 

District Court lacked original jurisdiction over the federal 

claim, and it therefore could not exercise supplemental 

jurisdiction”).  We exercise appellate jurisdiction pursuant to 

28 U.S.C. § 1291. 

 

 Our review of the District Court’s dismissal of a 

complaint pursuant to Federal Rule of Civil Procedure 

12(b)(1) is de novo.  United States ex rel. Atkinson v. Pa. 

Shipbuilding Co., 473 F.3d 506, 514 (3d Cir. 2007).  Two 

types of challenges can be made under Rule 12(b)(1) – “either 

a facial or a factual attack.”  Davis v. Wells Fargo, 824 F.3d 

333, 346 (3d Cir. 2016).  That distinction is significant 

because, among other things, it determines whether we accept 

as true the non-moving party’s facts as alleged in its 

pleadings.  Id. (noting that with a factual challenge, “[n]o 

presumptive truthfulness attaches to [the] plaintiff’s 

allegations … .” (internal quotation marks omitted) (second 

alteration in original)).  Here, the District Court concluded 
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that Horizon’s motion was a facial challenge because it 

“attack[ed] the sufficiency of the consolidated complaint on 

the grounds that the pleaded facts d[id] not establish 

constitutional standing.”  (App. at 10.)  We agree.  Because 

Horizon did not challenge the validity of any of the Plaintiffs’ 

factual claims as part of its motion, it brought only a facial 

challenge.  It argues that the allegations of the Complaint, 

even accepted as true, are insufficient to establish the 

Plaintiffs’ Article III standing.   

 

 In reviewing facial challenges to standing, we apply 

the same standard as on review of a motion to dismiss under 

Rule 12(b)(6).  See Petruska v. Gannon Univ., 462 F.3d 294, 

299 n.1 (3d Cir. 2006) (noting “that the standard is the same 

when considering a facial attack under Rule 12(b)(1) or a 

motion to dismiss for failure to state a claim under Rule 

12(b)(6)” (citation omitted)).  Consequently, we accept the 

Plaintiffs’ well-pleaded factual allegations as true and draw 

all reasonable inferences from those allegations in the 

Plaintiffs’ favor.9  Ashcroft v. Iqbal, 556 U.S. 662, 678 

                                              
9 In its 12(b)(6) motion, which is not before us, 

Horizon questions whether it is bound by FCRA.  In 

particular, Horizon suggests that it is not a “consumer 

reporting agency” and therefore is not subject to the 

requirements of FCRA.  At oral argument, Horizon also 

argued that FCRA does not apply when data is stolen rather 

than voluntarily “furnish[ed],”  15 U.S.C. § 1681a(f).  

Because we are faced solely with an attack on standing, we 

do not pass judgment on the merits of those questions.  Our 

decision should not be read as expanding a claimant’s rights 

under FCRA.  Rather, we assume for purposes of this appeal 
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(2009).  Nevertheless, “[t]hreadbare recitals of the elements 

of [standing], supported by mere conclusory statements, do 

not suffice.”  Id.  We disregard such legal conclusions.  

Santiago v. Warminster Twp., 629 F.3d 121, 128 (3d Cir. 

2010).  Thus, “[t]o survive a motion to dismiss [for lack of 

standing], a complaint must contain sufficient factual matter” 

that would establish standing if accepted as true.  Iqbal, 556 

U.S. at 678 (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007)).  

 

 There are three well-recognized elements of Article III 

standing:  First, an “injury in fact,” or an “invasion of a 

legally protected interest” that is “concrete and 

particularized.”  Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 

(1992).  Second, a “causal connection between the injury and 

the conduct complained of[.]”  Id.  And third, a likelihood 

“that the injury will be redressed by a favorable decision.”  Id. 

at 561 (citation and internal quotation marks omitted).  

 

 This appeal centers entirely on the injury-in-fact 

element of standing – more specifically, on the concreteness 

requirement of that element.10  

                                                                                                     

that FCRA was violated, as alleged, and analyze standing 

with that assumption in mind.  Likewise, our decision 

regarding Article III standing does not resolve whether 

Plaintiffs have suffered compensable damages.  Some injuries 

may be “enough to open the courthouse door” even though 

they ultimately are not compensable.  Doe v. Chao, 540 U.S. 

614, 625 (2004).  
10 There is no doubt that the Plaintiffs complain of a 

particularized injury – the disclosure of their own private 
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 “In the context of a motion to dismiss, we have held 

that the [i]njury-in-fact element is not Mount Everest.  The 

contours of the injury-in-fact requirement, while not precisely 

defined, are very generous, requiring only that claimant 

allege[ ] some specific, identifiable trifle of injury.”  Blunt v. 

Lower Merion Sch. Dist., 767 F.3d 247, 278 (3d Cir. 2014) 

(emphasis omitted) (citation and internal quotation marks 

omitted) (second alteration in original).  “At the pleading 

stage, general factual allegations of injury resulting from the 

defendant’s conduct may suffice, for on a motion to dismiss 

we presum[e] that general allegations embrace those specific 

facts that are necessary to support the claim.”  Lujan, 504 

U.S. at 561 (citation and internal quotation marks omitted) 

(alteration in original). 

 

 The requirements for standing do not change in the 

class action context.  “[N]amed plaintiffs who represent a 

class must allege and show that they personally have been 

injured, not that injury has been suffered by other, 

unidentified members of the class to which they belong and 

which they purport to represent.”  Lewis v. Casey, 518 U.S. 

343, 357 (1996) (citation and internal quotation marks 

omitted).  “[I]f none of the named plaintiffs purporting to 

represent a class establishes the requisite of a case or 

controversy with the defendants, none may seek relief on 

                                                                                                     

information.  Spokeo, Inc. v Robins, 136 S. Ct. 1540, 1548 

(2016) (“For an injury to be ‘particularized,’ it ‘must affect 

the plaintiff in a personal and individual way.’” (quoting 

Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 n.1. (1992))). 
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behalf of himself or any other member of the class.”  O’Shea 

v. Littleton, 414 U.S. 488, 494 (1974).11  Accordingly, at least 

one of the four named Plaintiffs must have Article III 

standing in order to maintain this class action. 

 

 B. Analysis of the Plaintiffs’ Standing  

 

 All four of the named Plaintiffs argue that the violation 

of their statutory rights under FCRA gave rise to a cognizable 

and concrete injury that satisfies the first element of Article 

III standing.  They claim that the violation of their statutory 

right to have their personal information secured against 

unauthorized disclosure constitutes, in and of itself, an injury 

in fact.  The District Court rejected that argument, concluding 

that standing requires some form of additional, “specific 

                                              
11 Once Article III standing “is determined vis-à-vis 

the named parties … there remains no further separate class 

standing requirement in the constitutional sense.”  In re 

Prudential Ins. Co. Am. Sales Practice Litig. Agent Actions, 

148 F.3d 283, 306-07 (3d Cir. 1998) (citations and internal 

quotation marks omitted).  Therefore, “unnamed, putative 

class members need not establish Article III standing.  

Instead, the ‘cases or controversies’ requirement is satisfied 

so long as a class representative has standing, whether in the 

context of a settlement or litigation class.”  Neale v. Volvo 

Cars of N. Am., LLC, 794 F.3d 353, 362 (3d Cir. 2015); see 

also 2 William B. Rubenstein, Newberg on Class Actions 

§ 2:8 (5th ed. 2012); id. § 2:1 (“Once threshold individual 

standing by the class representative is met, a proper party to 

raise a particular issue is before the court; there is no further, 

separate ‘class action standing’ requirement.”). 
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harm,” beyond “mere violations of statutory and common law 

rights[.]”  (App. at 15-16.)   

 

 In the alternative, the Plaintiffs argue that Horizon’s 

violation of FCRA “placed [them] at an imminent, 

immediate, and continuing increased risk of harm from 

identity theft, identity fraud, and medical fraud … .”  (App. at 

40.)  They say the increased risk constitutes a concrete injury 

for Article III standing purposes.  In their Complaint, they 

assert that those whose personal information has been stolen 

are “approximately 9.5 times more likely than the general 

public to suffer identity fraud or identity theft.”  (App. at 36.)  

They go on to note the various ways that identity thieves can 

inflict injury, such as draining a bank account, filing for a tax 

refund in another’s name, or getting medical treatment using 

stolen health insurance information.  The District Court 

rejected that argument as well because it found that any future 

risk of harm necessarily depended on the “conjectural 

conduct of a third party bandit,” and was, therefore, too 

“attenuated” to sustain standing.  (App. at 18.) (relying on 

Reilly v. Ceridian Corp., 664 F.3d 38, 42 (3d Cir. 2011)).12   

                                              
12 On appeal, Plaintiffs argue that Horizon’s offer of 

free credit monitoring can be taken as proof that Horizon 

“knows that its conduct has put Plaintiffs and Class Members 

at a significantly increased risk of identity theft.”  (Opening 

Br. at 8.)  We agree with Horizon that its offer should not be 

used against it as a concession or recognition that the 

Plaintiffs have suffered injury.  We share its concern that such 

a rule would “disincentivize[] companies from offering credit 

or other monitoring services in the wake of a breach.”  

(Answering Br. at 19.)  Cf. FED. R. EVID. 407-08 (excluding 
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 We resolve this appeal on the basis of Plaintiffs’ first 

argument and conclude that they have standing due to 

Horizon’s alleged violation of FCRA. 

 

 That the violation of a statute can cause an injury in 

fact and grant Article III standing is not a new doctrine.  The 

Supreme Court has repeatedly affirmed the ability of 

Congress to “cast the standing net broadly” and to grant 

individuals the ability to sue to enforce their statutory rights.  

Fed. Election Comm’n v. Akins, 524 U.S. 11, 19 (1998);13  see 

also Warth v. Seldin, 422 U.S. 490, 500 (1975) (“The actual 

or threatened injury required by Art[icle] III may exist solely 

by virtue of statutes creating legal rights, the invasion of 

which creates standing.” (citation, internal quotation marks, 

and ellipses omitted)); Linda R.S. v. Richard D., 410 U.S. 

614, 617 n.3 (1973) (“Congress may enact statutes creating 

legal rights, the invasion of which creates standing, even 

though no injury would exist without the statute.”); Havens 

Realty Corp. v. Coleman, 455 U.S. 363, 373-74 (1982) 

                                                                                                     

admission of evidence of subsequent remedial measures and 

compromise offers as proof of negligence or culpable 

conduct).  

 
13 Many cases focus on the question of whether 

Congress truly intended to create a private right of action and 

whether a particular individual was in the “zone of interests” 

of  the statute.  But traditionally, once it was clear that 

Congress intended to create an enforceable right and that an 

individual falls into the“zone of interests” that individual was 

found to have standing.  See Akins, 524 U.S. at 20. 
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(explaining that one “who has been the object of a 

misrepresentation made unlawful under [the statute] has 

suffered injury in precisely the form the statute was intended 

to guard against, and therefore has standing to maintain a 

claim for damages under the Act’s provisions”). 

 

 Despite those precedents, our pronouncements in this 

area have not been entirely consistent.  In some cases, we 

have appeared to reject the idea that the violation of a statute 

can, by itself, cause an injury sufficient for purposes of 

Article III standing.14  But we have also accepted the 

argument, in some circumstances, that the breach of a statute 

                                              
14 For instance, we have observed that “[t]he proper 

analysis of standing focuses on whether the plaintiff suffered 

an actual injury, not on whether a statute was violated.  

Although Congress can expand standing by enacting a law 

enabling someone to sue on what was already a de facto 

injury to that person, it cannot confer standing by statute 

alone.”  Doe v. Nat’l Bd. of Med. Exam’rs, 199 F.3d 146, 153 

(3d Cir. 1999) (holding that a violation of the Americans with 

Disabilities Act could not, by itself, confer standing without 

evidence “demonstrating more than a mere possibility” of 

harm); cf. Fair Hous. Council of Sub. Phila.  v. Main Line 

Times, 141 F.3d 439, 443-44 (3d Cir. 1998) (holding that a 

government agency could not sue on behalf of third parties 

injured by discriminatory advertisements because it could not 

“demonstrate that it has suffered injury in fact” (emphasis 

removed)). 
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is enough to cause a cognizable injury – even without 

economic or other tangible harm.15  

 

 Fortunately, a pair of recent cases touching upon this 

question, specifically in the context of statutes protecting data 

privacy, provide welcome clarity.  Those cases have been 

decidedly in favor of allowing individuals to sue to remedy 

violations of their statutory rights, even without additional 

injury. 

 

                                              
15 The Plaintiffs rely heavily upon Alston v. 

Countrywide Financial Corp., 585 F.3d 753 (3d Cir. 2009).  

That case involved a consumer class action in which 

homebuyers sought statutory treble damages under the Real 

Estate Settlement Procedures Act (“RESPA”).  They claimed 

that their private mortgage insurance premiums were funneled 

into an unlawful kickback scheme operated by their mortgage 

lender and its reinsurer, in violation of RESPA.  “The thrust 

of their complaint was that, in enacting and amending 

[RESPA], Congress bestowed upon the consumer the right to 

a real estate settlement free from unlawful kickbacks and 

unearned fees, and Countrywide’s invasion of that statutory 

right, even without a resultant overcharge, was an injury in 

fact for purposes of Article III standing.”  Id. at 755.  We 

agreed.  We emphasized that the injury need not be monetary 

in nature to confer standing and that RESPA authorizes suits 

by those who receive a loan accompanied by a kickback or 

unlawful referral.  Id. at 763.  That statutory injury – even 

where it did not also do any economic harm to the plaintiffs – 

was sufficient for purposes of Article III standing. 
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 First, in In re Google Inc. Cookie Placement 

Consumer Privacy Litigation, 806 F.3d 125 (3d Cir. 2015), 

certain internet users brought an action against internet 

advertising providers alleging that their placement of so-

called “cookies” – i.e. small files with identifying information 

left by a web server on users’ browsers – violated a number 

of federal and state statutes, including the Stored 

Communications Act.  Id. at 133.  The defendants argued that 

because the users had not suffered economic loss as a result 

of the violations of the SCA, they did not have standing.  Id. 

at 134.  We emphasized that, so long as an injury “affect[s] 

the plaintiff in a personal and individual way,” the plaintiff 

need not “suffer any particular type of harm to have 

standing.”  Id.  (citation and internal quotation marks and 

citation omitted).  Instead, “the actual or threatened injury 

required by Art[icle] III may exist solely by virtue of statutes 

creating legal rights, the invasion of which creates standing,” 

even absent evidence of actual monetary loss.  Id. (citation 

and internal quotation marks omitted) (emphasis added).  

 

 We then reaffirmed Google’s holding in In re 

Nickelodeon Consumer Privacy Litigation, 827 F.3d 262 (3d 

Cir. 2016).  That case involved a class action in which the 

plaintiffs alleged that Viacom and Google had unlawfully 

collected personal information on the Internet, including what 

webpages the plaintiffs had visited and what videos they 

watched on Viacom websites.  Id. at 267.  We addressed the 

plaintiffs’ basis for standing, relying heavily upon our prior 

analysis in Google, id. at 271-272, saying that, “when it 

comes to laws that protect privacy, a focus on economic loss 

is misplaced.”  Id. at 272-73 (citation and internal quotation 

marks omitted).  Instead, “the unlawful disclosure of legally 

protected information” constituted “a clear de facto injury.”  
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Id. at 274.  We noted that “Congress has long provided 

plaintiffs with the right to seek redress for unauthorized 

disclosures of information that, in Congress’s judgment, 

ought to remain private.”  Id.  

 

 In light of those two rulings, our path forward in this 

case is plain.  The Plaintiffs here have at least as strong a 

basis for claiming that they were injured as the plaintiffs had 

in Google and Nickelodeon.16   

 

 Horizon nevertheless argues that the Supreme Court’s 

recent decision in Spokeo, Inc. v. Robins, 136 S. Ct. 1540 

(2016), compels a different outcome.  We disagree.  In 

Spokeo, a consumer sued a website operator for an allegedly 

willful violation of FCRA for publishing inaccurate 

information about him.  Id. at 1544.  The complaint did not 

include any allegation that the false information was actually 

used to the plaintiff’s detriment.  Id.; Robins v. Spokeo, Inc., 

742 F.3d 409,411 (9th Cir. 2014).  Nonetheless, the United 

States Court of Appeals for the Ninth Circuit held that the 

plaintiff had standing because his “personal interests in the 

handling of his credit information” meant that the harm he 

suffered was “individualized rather than collective.”  Robins, 

742 F.3d at 413. 

 

 The Supreme Court vacated and remanded.  136 S. Ct. 

at 1550.  It highlighted that there are two elements that must 

                                              
16 Again, whether that injury is actionable under FCRA 

is a different question, one which we are presently assuming 

(without deciding) has an affirmative answer.  See supra note 

9.  
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be established to prove an injury in fact – concreteness and 

particularization.  Id. at 1545.  The Ninth Circuit had relied 

solely on the “particularization” aspect of the injury-in-fact 

inquiry and did not address the “concreteness” aspect.  Id.  

The Supreme Court therefore provided guidance as to what 

constituted a “concrete” injury and remanded to the Ninth 

Circuit to determine in the first instance whether the harm 

was concrete.  Id.   

 

 In laying out its reasoning, the Supreme Court rejected 

the argument that an injury must be “tangible” in order to be 

“concrete.”  Id. at 1549.  It noted that many intangible 

injuries have nevertheless long been understood as cognizable 

– for instance violations of the right to freedom of speech or 

the free exercise of religion.  Id.  It then explained that “both 

history and the judgment of Congress play important roles” in 

determining whether “an intangible injury constitutes injury 

in fact.”  Id.  There are thus two tests for whether an 

intangible injury can (despite the obvious linguistic 

contradiction) be “concrete.”  The first test, the one of history, 

asks whether “an alleged intangible harm” is closely related 

“to a harm that has traditionally been regarded as providing a 

basis for a lawsuit in English or American Courts.”  Id.  If so, 

it is likely to be sufficient to satisfy the injury-in-fact element 

of standing.  Id.  But even if an injury was “‘previously 

inadequate in law,’” Congress may elevate it “‘to the status of 

[a] legally cognizable injur[y].’”  Id. (quoting Lujan, 504 U.S. 

at 578).  Because “Congress is well positioned to identify 

intangible harms that meet minimum Article III requirements, 

its judgment is … instructive and important.”  Id.  The second 

test therefore asks whether Congress has expressed an intent 

to make an injury redressable. 
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 The Supreme Court cautioned, however, that 

congressional power to elevate intangible harms into concrete 

injuries is not without limits.  A “bare procedural violation, 

divorced from any concrete harm,” is not enough.  Id.  On the 

other hand, the Court said, “the violation of a procedural right 

granted by statute can be sufficient in some circumstances to 

constitute injury in fact.  In other words, a plaintiff in such a 

case need not allege any additional harm beyond the one 

Congress has identified.”  Id.  

 

 Although it is possible to read the Supreme Court’s 

decision in Spokeo as creating a requirement that a plaintiff 

show a statutory violation has caused a “material risk of 

harm” before he can bring suit,17 id. at 1550, we do not 

believe that the Court so intended to change the traditional 

standard for the establishment of standing.  As we noted in 

Nickelodeon, “[t]he Supreme Court’s recent decision in 

                                              
17 Some other courts have interpreted Spokeo in such a 

manner – most notably the Eighth Circuit.  See Braitberg v. 

Charter Commc’ns, Inc., 836 F.3d 925, 930 (8th Cir. 2016) 

(concluding that, in light of Spokeo, the improper retention of 

information under the Cable Communications Policy Act did 

not provide an injury in fact absent proof of “material risk of 

harm from the retention”); see also Gubala v. Time Warner 

Cable, Inc., No. 15-CV-1078-PP, 2016 WL 3390415, at *4 

(E.D. Wis. June 17, 2016) (finding that, as a result of Spokeo, 

the unlawful retention of an individual’s personal information 

under the Cable Communications Policy Act did not 

constitute a cognizable injury absent a concrete risk of harm). 
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Spokeo … does not alter our prior analysis in Google.”  

Nickelodeon, 827 F.3d at 273 (citation omitted).  

 

 We reaffirm that conclusion today.  Spokeo itself does 

not state that it is redefining the injury-in-fact requirement.  

Instead, it reemphasizes that Congress “has the power to 

define injuries,” 136 S. Ct. at 1549 (citation and internal 

quotation marks omitted), “that were previously inadequate in 

law.” Id.  (citation and internal quotation marks omitted).  In 

the absence of any indication to the contrary, we understand 

that the Spokeo Court meant to reiterate traditional notions of 

standing,18 rather than erect any new barriers that might 

prevent Congress from identifying new causes of action 

though they may be based on intangible harms.  In short, out 

of a respect for stare decisis, we assume that the law is stable 

unless there is clear precedent to the contrary.  And that 

means that we do not assume that the Supreme Court has 

altered the law unless it says so.  Cf. Rodriguez de Quijas v. 

Shearson/Am. Exp., Inc., 490 U.S. 477, 484 (1989) (“If a 

precedent of this Court has direct application in a case, yet 

appears to rest on reasons rejected in some other line of 

                                              
18 Justice Thomas’s concurrence also illustrates that 

Spokeo was merely a restatement of traditional standing 

principles.  In that concurrence, he reiterated that a plaintiff is 

not required to “assert an actual injury beyond the violation of 

his personal legal rights to satisfy the ‘injury-in-fact’ 

requirement.”  Spokeo, 136 S. Ct. at 1552 (Thomas, J., 

concurring).  Yet Justice Thomas joined the majority opinion 

in full.  And nowhere in his concurrence did he critique the 

majority for creating a new injury-in-fact requirement.   
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decisions, the Court of Appeals should follow the case which 

directly controls, leaving to this Court the prerogative of 

overruling its own decisions.”).   

 

 It is nevertheless clear from Spokeo that there are some 

circumstances where the mere technical violation of a 

procedural requirement of a statute cannot, in and of itself, 

constitute an injury in fact.  136 S. Ct. at 1549 (“Congress’ 

role in identifying and elevating intangible harms does not 

mean that a plaintiff automatically satisfies the injury-in-fact 

requirement whenever a statute grants a person a statutory 

right and purports to authorize that person to sue to vindicate 

that right.”).  Those limiting circumstances are not defined in 

Spokeo and we have no occasion to consider them now.  In 

some future case, we may be required to consider the full 

reach of congressional power to elevate a procedural violation 

into an injury in fact, but this case does not strain that reach. 

 

 As we noted in Nickelodeon, “unauthorized 

disclosures of information” have long been seen as injurious.  

827 F.3d at 274 (emphasis added).  The common law alone 

will sometimes protect a person’s right to prevent the 

dissemination of private information.  See Restatement 

(Second) of Torts § 652A (2016) (“One who invades the right 

of privacy of another is subject to liability for the resulting 

harm to the interests of the other.”); see also Samuel D. 

Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. 

L. Rev. 193, 193 (1890) (advancing the argument for a “right 

to be let alone”).  Indeed, it has been said that “the privacy 

torts have become well-ensconced in the fabric of American 

law.”  David A. Elder, Privacy Torts § 1:1 (2016).  And with 

privacy torts, improper dissemination of information can 

itself constitute a cognizable injury.  Because “[d]amages for 
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a violation of an individual's privacy are a quintessential 

example of damages that are uncertain and possibly 

unmeasurable,” such causes of action “provide[] privacy tort 

victims with a monetary award calculated 

without proving actual damages.”  Pichler v. UNITE, 542 

F.3d 380, 399 (3d Cir. 2008) (citation omitted).  

 

 We are not suggesting that Horizon’s actions would 

give rise to a cause of action under common law.  No 

common law tort proscribes the release of truthful 

information that is not harmful to one’s reputation or 

otherwise offensive.  But with the passage of FCRA, 

Congress established that the unauthorized dissemination of 

personal information by a credit reporting agency causes an 

injury in and of itself – whether or not the disclosure of that 

information increased the risk of identity theft or some other 

future harm.19  It created a private right of action to enforce 

                                              
19 Again, it is Congress’s decision to protect personal 

information from disclosure that “elevates to the status of 

legally cognizable injuries concrete, de facto injuries that 

were previously inadequate in law.”  Lujan, 504 U.S. at 578 

(emphasis in original).  That is the focus of our decision 

today.  Nevertheless, we note our disagreement with our 

concurring colleague’s view that “the risk of future harm” in 

this case “requires too much supposition to satisfy Article III 

standing.”  (Concurring Op. at 6 n.5.)  The facts of this case 

suggest that the data breach did create a “material risk of 

harm.”  Spokeo, 136 S. Ct. at 1550.  The information that was 

stolen was highly personal and could be used to steal one’s 

identity.  Id. (noting that with the “dissemination of an 

incorrect zip code,” it is difficult to see the risk of concrete 
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the provisions of FCRA, and even allowed for statutory 

damages for willful violations – which clearly illustrates that 

Congress believed that the violation of FCRA causes a 

concrete harm to consumers.20  And since the “intangible 

                                                                                                     

harm).  The theft appears to have been directed towards the 

acquisition of such personal information.  Cf. In re Sci. 

Applications Int’l. Corp. (SAIC) Backup Tape Data Theft 

Litig., 45 F. Supp. 3d 14, 25 (D.D.C. 2014) (concluding that 

plaintiffs did not suffer an injury in fact as a result of the theft 

of devices with their personal information when it appeared 

that the theft was not directed at accessing the personal 

information).  The stolen laptops were unencrypted, meaning 

that the personal information was easily accessible.  Cf. id. 

(noting that the stolen data had been encrypted which made it 

unlikely that anyone could access it).  And Rindner alleged 

that he had already been a victim of identity theft as a result 

of the breach.  Cf. Remijas v. Neiman Marcus Grp., LLC, 794 

F.3d 688, 692-95 (7th Cir. 2015) (concluding that the plaintiff 

suffered an injury in fact in light of credible evidence that 

others had experienced identity theft as a result of the same 

breach).  Plaintiffs make a legitimate argument that they face 

an increased risk of future injury, which at least weighs in 

favor of standing.  

 
20 Congress’s decision to prohibit unauthorized 

disclosure of data is something that distinguishes this case 

from a prior case in which we addressed Article III standing 

after a data breach.  In Reilly v. Ceridian Corp, 664 F.3d 38 

(3rd Cir. 2011), we concluded that a security breach that 

compromised private information held by a payroll 

processing firm did not cause an injury in fact.  In that case, 
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harm” that FCRA seeks to remedy “has a close relationship to 

a harm [i.e. invasion of privacy] that has traditionally been 

regarded as providing a basis for a lawsuit in English or 

American courts,” Spokeo, 136 S. Ct. at 1549, we have no 

trouble concluding that Congress properly defined an injury 

that “give[s] rise to a case or controversy where none existed 

before.”  Id. (citation and internal quotation marks omitted).  

 

 So the Plaintiffs here do not allege a mere technical or 

procedural violation of FCRA.21  They allege instead the 

                                                                                                     

the claims were based solely on the common law and 

concerned the increased risk of identity theft, the incurred 

costs, and the emotional distress suffered.  See id. at 40.  For 

those common law claims, we held that the plaintiffs did not 

have standing because their risk of harm was too speculative.  

See id. at 42.  In Reilly, the plaintiffs’ claims centered on the 

future injuries that they expected to suffer as a result of a data 

breach such as the increased risk of identity theft.  Id. at 40.  

And we concluded that those future injuries were too 

speculative.  Id at 42.  Here, in contrast, the Plaintiffs are not 

complaining solely of future injuries.  Congress has elevated 

the unauthorized disclosure of information into a tort.  And so 

there is nothing speculative about the harm that Plaintiffs 

allege.  
 

21 In this way, the failure to protect data privacy under 

FCRA is distinguishable from the Fifth Circuit’s recent 

treatment of a violation of the Employee Retirement Income 

Security Act (ERISA) as a result of improper “plan 

management.”  Lee v. Verizon Commc’ns. Inc., 837 F.3d 523, 

529 (5th Cir. 2016).  In that case, the court concluded that a 
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unauthorized dissemination of their own private information22 

– the very injury that FCRA is intended to prevent.23  There is 

                                                                                                     

participant’s interest was in his right to “the defined level of 

benefits” rather than in the procedural protections of the act.  

Id. at 530 (citation and internal quotation marks omitted).  A 

mere procedural violation, without proof of the diminution of 

benefits, was not a cognizable Article III injury.  Here, the 

privacy of one’s data is a cognizable interest even without 

consequent harm. 

 
22 Horizon has expressed concern that a reporting 

agency could be inundated with lawsuits for a technical 

breach of FCRA (such as failing to post a required 1-800 

number).  But in addition to concreteness, a plaintiff must 

also allege a particularized injury.  Here the Plaintiffs are 

suing on their own behalf with respect to the disclosure of 

their personal information.  See Beaudry v. TeleCheck Servs., 

Inc., 579 F.3d 702, 707 (6th Cir. 2009) (explaining that 

FCRA “creates an individual right not to have unlawful 

practices occur ‘with respect to’ one’s own credit 

information” (citations omitted)).  The particularization 

requirement may impose limits on the ability of consumers to 

bring suit due to more generalized grievances such as those 

mentioned by Horizon. 

 
23 Our conclusion that it was within Congress’s 

discretion to elevate the disclosure of private information into 

a concrete injury is strengthened by the difficulty that would 

follow from requiring proof of identity theft or some other 

tangible injury.  “[R]equiring Plaintiffs to wait for the 

threatened harm to materialize in order to sue would pose a 
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thus a de facto injury that satisfies the concreteness 

requirement for Article III standing.24  See In re Nickelodeon, 

                                                                                                     

standing problem of its own … .” In re Adobe Sys., Inc. 

Privacy Litig., 66 F. Supp. 3d 1197, 1215 n.5 (N.D. Cal. 

2014).  Namely, the “more time that passes between a data 

breach and an instance of identity theft, the more latitude a 

defendant has to argue that the identity theft is not ‘fairly 

traceable’ to the defendant’s data breach.”  Id. 

 
24 The weight of precedent in our sister circuits is to 

the same effect.  See Sterk v. Redbox Automated Retail, LLC, 

770 F.3d 618, 623 (7th Cir. 2014) (noting that “’technical’ 

violations of the statute … are precisely what Congress 

sought to illegalize” and that therefore tangible harm is not 

required to confer standing); accord Remijas v. Neiman 

Marcus Grp., LLC, 794 F.3d 688, 692 (7th Cir. 2015) 

(observing that the alleged harm suffered by the loss of 

privacy incurred by a data breach “go[es] far beyond the 

complaint about a website’s publication of inaccurate 

information” in Spokeo); Beaudry v. TeleCheck Services, Inc., 

579 F.3d 702, 707 (6th Cir. 2009) (holding that bare 

procedural violations of FCRA are sufficient to confer 

standing); accord Galaria v. Nationwide Mut. Ins. Co., No. 

15-3386/3387, 2016 WL 4728027, at *3 (6th Cir. Sept. 12, 

2016) (concluding that a data breach in violation of FCRA 

causes a concrete injury – at least when there is proof of a 

substantial risk of harm); see also Church v. Accretive Health, 

Inc., 654 Fed.Appx. 990, 993 (11th Cir. 2016) (concluding 

that a health company’s failure to provide required 

disclosures under the Fair Debt Collections Practices Act 

caused a concrete injury because Congress had created a right 
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827 F.3d 274 (concluding that the “unlawful disclosure of 

legally protected information” in and of itself constitutes a 

“de facto injury”).  Accordingly, the District Court erred 

when it dismissed the Plaintiffs’ claims for lack of standing.25 

 

III. CONCLUSION 

 

 Our precedent and congressional action lead us to 

conclude that the improper disclosure of one’s personal data 

in violation of FCRA is a cognizable injury for Article III 

standing purposes.  We will therefore vacate the District 

Court’s order of dismissal and remand for further proceedings 

consistent with this opinion.  

                                                                                                     

and a remedy in the statute); Robey v. Shapiro, Marianos & 

Cejda, L.L.C., 434 F.3d 1208, 1211-12 (10th Cir. 2006) 

(holding that a violation of the Fair Debt Collection Practices 

Act in the form of an unlawful demand for attorney’s fees – 

even where the fees are not actually paid and so no economic 

injury was inflicted – is a cognizable injury for Article III 

standing). 

 
25 The Plaintiffs also argue that they were injured by 

systematically overpaying for their Horizon insurance 

because “Horizon either did not allocate a portion of their 

premiums to protect their [personal information] or allocated 

an inadequate portion of the premiums to protect [personal 

information].”  (Opening Br. at 19-20.)  Because they have 

standing under FCRA, we do not reach that purported basis 

for standing; nor do we address Rindner’s alternative 

argument for standing based on the fraudulent tax return or 

his denial of credit. 
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SHWARTZ, Circuit Judge, concurring in the judgment. 

 I agree with my colleagues that Plaintiffs have 

standing, but I reach this conclusion for different reasons.  In 

short, Plaintiffs allege that the theft of the laptops caused a 

loss of privacy, which is itself an injury in fact.  Thus, 

regardless of whether a violation of a statute itself constitutes 

an injury in fact, and mindful that under our precedent, a risk 

of identity theft or fraud is too speculative to constitute an 

injury in fact, see Reilly v. Ceridian Corp., 664 F.3d 38 (3d 

Cir. 2011), Plaintiffs have nonetheless alleged an injury in 

fact sufficient to give them standing.     

 

I 

 

 As my colleagues have explained, Horizon Healthcare 

Services provides insurance to individuals in New Jersey.  

Horizon obtains personally identifiable information (“PII”), 

including names, dates of birth, and social security numbers, 

as well as protected health information (“PHI”), such as 

medical histories and test results, from its insureds.  This 

information is viewed as private and those in possession of it 

are required to ensure that it is kept secure and used only for 

proper purposes.   

 

 PII and PHI were stored on laptop computers kept at 

Horizon’s Newark, New Jersey headquarters.  In January, 

November, and December 2008, as well as April and 

November 2013, laptop computers were stolen.  The laptop 

computers stolen in November 2013 were cable-locked to 

workstations and password-protected, but the contents, which 
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included the PII/PHI of 839,000 people, were not encrypted.1  

Plaintiffs assert this theft places them at risk of future identity 

theft and fraud, and subjected them to a loss of privacy, in 

violation of the Fair Credit Reporting Act, 15 U.S.C. § 1681 

et seq. (“FCRA”), and various state laws.  The District Court 

concluded that Plaintiffs lack standing to bring a claim under 

the FCRA because the pleadings failed to allege any plaintiff 

suffered an injury in fact.2  

 

                                                           
1 My colleagues infer that these thefts were committed 

to obtain the PII/PHI.  Maj. Op. at 27 n.19.  I would not 

necessarily draw that inference.  Plaintiffs do not allege that 

any of the 839,000 individuals whose information was stored 

on the laptop computers, or on the laptop computers taken in 

the earlier thefts, suffered any loss or that their identities were 

misused.  Given the number of laptop computer thefts, and 

the absence of any allegation of a loss tied to their contents, it 

is at least equally reasonable to infer that the laptop 

computers were taken for their hardware, not their contents.  I 

acknowledge, however, that we are to draw a reasonable 

inference in Plaintiffs’ favor in the context of a facial 

challenge pursuant to a Rule 12(b)(1) motion.  See Petruska 

v. Gannon Univ., 462 F.3d 294, 299 n.1 (3d Cir. 2006) 

(“[T]he standard is the same when considering a facial attack 

under Rule 12(b)(1) or a motion to dismiss for failure to state 

a claim under Rule 12(b)(6).”); Mortensen v. First Fed. Sav. 

& Loan Ass’n, 549 F.2d 884, 891 (3d Cir. 1977) (explaining 

that Rule 12(b)(6) safeguards apply to facial attacks under 

Rule 12(b)(1) and provide that plaintiffs’ allegations are taken 

as true and all inferences are drawn in plaintiffs’ favor). 
2 The District Court declined to exercise supplemental 

jurisdiction over the state law claims.   



3 
 

II 

 

 As my colleagues accurately state, there are three 

elements of Article III standing: (1) injury in fact, or “an 

invasion of a legally protected interest” that is “concrete and 

particularized”; (2) traceability, that is a “causal connection 

between the injury and the conduct complained of”; and (3) 

redressability, meaning a likelihood “that the injury will be 

redressed by a favorable decision.”  Lujan v. Defs. of 

Wildlife, 504 U.S. 555, 560-61 (1992). 

 

The injury-in-fact element most often determines 

standing.  See Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 

(2016).  Such injury must be particularized and concrete.  Id. 

at 1548.  “For an injury to be particularized, it must affect the 

plaintiff in a personal and individual way.”  Id.  (internal 

quotation marks and citation omitted).  To be “concrete,” an 

injury must be “real” as opposed to “abstract,” but it need not 

be “tangible.”  Id. at 1548-49.    

 

As my colleagues eloquently explain, the Spokeo 

Court identified two approaches for determining whether an 

intangible injury is sufficient to constitute an injury in fact.  

Maj. Op. at 23 (citing Spokeo, 136 S. Ct. at 1549).  Under the 

first approach, a court considers history and asks whether the 

intangible harm is closely related “to a harm that has 

traditionally been regarded as providing a basis for a lawsuit 

in English or American courts.”  Id. at 1549; Maj. Op. at 23.  

If so, “it is likely sufficient to satisfy the injury-in-fact 

element of standing.”  Maj. Op. at 23 (citing Spokeo, 136 S. 

Ct. at 1549).  Under the second approach, a court considers 

whether Congress has “expressed an intent to make an injury 

redressable.”  Maj. Op. at 23.  My colleagues rely on this 
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latter approach, but I rely on the former. 

 

The common law has historically recognized torts 

based upon invasions of privacy and permitted such claims to 

proceed even in the absence of proof of actual damages.  See, 

e.g., Pichler v. UNITE, 542 F.3d 380, 399 (3d Cir. 2008) 

(citing Doe v. Chao, 540 U.S. 614, 621 n.3 (2004)); 

Restatement (Second) Torts §652A (2016) (stating that “[o]ne 

who invades the right of privacy of another is subject to 

liability for the resulting harm to the interest of the other”).  

While Plaintiffs do not allege that the laptop thieves looked at 

or used their PII and PHI, Plaintiffs lost their privacy once it 

got into the hands of those not intended to have it.  Cf. United 

States v. Westinghouse Elec. Corp., 638 F.2d 570, 577 n.5 

(3d Cir. 1980) (observing that “[p]rivacy . . . is control over 

knowledge about oneself” (citation omitted)).  While this may 

or may not be sufficient to state a claim for relief under Fed. 

R. Civ. P. 12(b)(6), Maj. Op. at 27, the intangible harm from 

the loss of privacy appears to have sufficient historical roots 

to satisfy the requirement that Plaintiffs have alleged a 

sufficiently concrete harm for standing purposes.   

 

Our Court has embraced the view that an invasion of 

privacy provides a basis for standing.  In In re Google Cookie 

Placement Consumer Privacy Litigation, 806 F.3d 125 (3d 

Cir. 2015), and In re Nickelodeon Consumer Privacy 

Litigation, 827 F.3d 262 (3d Cir. 2016), Google and 

Nickelodeon were alleged to have invaded the plaintiffs’ 

privacy by placing cookies into the plaintiffs’ computers, 

which allowed the companies to monitor the plaintiffs’ 

computer activities.  In these cases, the injury was invasion of 

privacy and not economic loss, and thus the standing analysis 
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focused on a loss of privacy.3  In re Nickelodeon, 827 F.3d at 

272-73; In re Google, 806 F.3d at 134.  Although the 

perpetrators of the invasion of privacy here are the laptop 

thieves and in Google and Nickelodeon the invaders were the 

defendants themselves, the injury was the same: a loss of 

privacy.  Thus, those cases provide a basis for concluding 

Plaintiffs here have suffered an injury in fact based on the 

loss of privacy.4 

 

III 

 

 While I have concluded that Plaintiffs have alleged an 

injury in fact by asserting that that they sustained a loss of 

privacy, the other grounds that Plaintiffs rely upon are 

unavailing.  Although this is not necessary for my analysis, I 

offer these observations to help explain the types of “injuries” 

that are not sufficient to provide standing in the context of 

data thefts.  First, under our precedent, the increased risk of 

identity theft or fraud due to a data breach, without more, 

                                                           

 3 My colleagues view In re Google Cookie Placement 

Consumer Privacy Litigation, 806 F.3d 125 (3d Cir. 2015), 

and In re Nickelodeon Consumer Privacy Litigation, 827 F.3d 

262 (3d Cir. 2016), as providing a basis for Plaintiffs to assert 

that a violation of the FCRA, without any resulting harm, 

satisfies the injury-in-fact requirement.  I do not rely on the 

possible existence of a statutory violation as the basis for 

standing, and am not persuaded that these cases support that 

particular point.   

 4 I also conclude that Plaintiffs have sufficiently 

alleged that the injury was traceable, in part, to the failure to 

encrypt the data, and am satisfied that if proven, the injury 

could be redressable. 
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does not establish the kind of imminent or substantial risk 

required to establish standing.  See Reilly, 664 F.3d at 42.  

Like in Reilly, the feared economic injury here depends on a 

speculative chain of events beginning with an assumption that 

the thief knew or discovered that the laptop contained 

valuable information, that the thief was able to access the data 

despite the password protection, and that the thief opted to 

use the data maliciously.5  See Reilly, 664 F.3d at 42; see also 

Clapper v. Amnesty Int’l USA, 133 S. Ct 1138, 1150 n.5 

(2013).  Second, Reilly and Clapper have rejected Plaintiffs’ 

assertion that standing exists because they expended time and 

money to monitor for misuse of their information.  The 

Clapper Court reasoned that a plaintiff cannot “manufacture” 

standing by choosing to undertake burdens or “make 

expenditures” based on a “hypothetical future harm” that does 

not itself qualify as an injury in fact.  Clapper, 133 S. Ct. at 

1050-51; see also Reilly, 664 F.3d at 46 (rejecting a claim for 

standing based upon “expenditures to monitor their financial 

information . . . because costs incurred to watch for a 

speculative chain of future events based on hypothetical 

future criminal acts are no more ‘actual’ injuries than the 

                                                           

 5 As noted earlier, my colleagues rely on the second 

approach, finding standing based upon a statutory violation.  

The alleged statutory violation here, however, creates only an 

increased risk of future harm.  Although Spokeo says that a 

violation of a statute can provide standing, Spokeo, 136 S. Ct. 

at 1549-50, standing still requires a showing of a concrete, 

particularized, nonspeculative injury in fact and, under Reilly, 

the link between the theft here and the risk of future harm 

requires too much supposition to satisfy Article III standing, 

Reilly, 664 F.3d at 42; see also Clapper, 133 S. Ct. at 1148-

50. 
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alleged ‘increased risk of injury’ which forms the basis for 

Appellants’ claims”).6  The Supreme Court observed that to 

conclude otherwise would have problematic implications, as 

“an enterprising plaintiff would be able to secure a lower 

standard for Article III standing simply by making an 

expenditure based on a nonparanoid fear.”  Clapper, 133 S. 

Ct. at 1151.  Third, courts have rejected claims of standing 

based on assertions that plaintiffs suffered economic harm by 

paying insurance premiums that allegedly included additional 

fees for measures to secure PII/PHI, but such measures were 

not implemented.  See, e.g., Remijas v. Neiman Marcus, 794 

F.3d 688, 694-95 (7th Cir. 2015) (describing this type of 

overpayment theory as “problematic” and suggesting that 

                                                           

 6 Plaintiffs also assert in a conclusory fashion that, “as 

a result of the Data Breach,” plaintiff Mitchell Rindner was 

the victim of identity theft.  While Plaintiffs allege that a false 

tax return was submitted to the Internal Revenue Service 

bearing Mr. Rindner’s and his wife’s names, and that 

someone used his credit card, the factual allegations do not 

show that these events were tied to theft.  First, the Amended 

Complaint does not allege that any of Mrs. Rindner’s PII/PHI 

was included in the stolen data.  Second, there is no allegation 

that the stolen data contained Mr. Rindner’s credit card 

information.  This leads to “[t]he inescapable conclusion . . . 

that [Rindner] has been subjected to another . . . data breach 

involving his financial . . . records.”  In re Sci. Applications 

Int’l Corp. (SAIC) Backup Tape Data Theft Litig., 45 F. 

Supp. 3d 14, 32 (D.D.C. 2014).  Because Plaintiffs do not 

plausibly plead that this injury was “fairly traceable” to 

Horizon’s alleged failure to adequately guard Plaintiffs’ data, 

this particular injury fails to provide standing for a claim 

against Horizon.  See Lujan, 504 U.S. at 560-61. 
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such a theory is limited to the products liability context); Katz 

v. Pershing, LLC, 672 F.3d 64, 77-78 (1st Cir. 2012) (holding 

that the “bare hypothesis” that brokerage fees were artificially 

inflated to cover security measures was implausible); In re 

Sci. Applications Int’l Corp. (SAIC) Backup Tape Data Theft 

Litig., 45 F. Supp. 3d 14, 30 (D.D.C. 2014) (rejecting the 

overpayment theory since the plaintiffs had paid for health 

insurance and did not allege that they were denied such 

coverage or services).7  Accordingly, none of these grounds 

provides a basis for standing in a data theft case like we have 

here. 

 

IV 

 

 For these reasons, I concur in the judgment.   

                                                           

 7 Plaintiffs identify two cases to support their 

overpayment theory: Resnick v. AcMed, Inc., 693 F.3d 1317, 

1328 (11th Cir. 2012), and In re Insurance Brokerage 

Antitrust Litigation, 579 F.3d 241, 264 (3d Cir. 2009).  

Neither supports their position.  Resnick’s endorsement of an 

overpayment theory occurred only in the context of a Fed. R. 

Civ. P. 12(b)(6) motion to dismiss the claim for unjust 

enrichment, and was not used to support standing.  698 F.3d 

at 1323.  In re Insurance Brokerage involved a kickback 

scheme that artificially inflated premiums.  579 F.3d at 264.  

Here, Plaintiffs do not allege that the premiums they paid 

were artificially inflated because funds that were to be used 

for securing their data were not used for that purpose, nor do 

they allege that their premiums would otherwise have been 

cheaper.   
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District Court for the District of New Jersey granting: (1) Select Comfort Corporation’s 

motion for judgment on the pleadings on the complaint brought by David Spade and 

Katina Spade (“Spade”); and (2) Bob’s Discount Furniture, LLC’s motion to dismiss the 

complaint brought by Christopher Wenger and Eileen Muller (“Wenger”).  In both cases, 

plaintiffs brought claims for statutory damages under the Truth-in-Consumer Contract, 

Warranty and Notice Act (“TCCWNA”), N.J. Stat. Ann. § 56:12-17, predicated on 

violations of the Delivery of Household Furniture and Furnishings Regulations 

(“Furniture Delivery Regulations”), N.J Admin. Code § 13:45A-5.1, 2  The Furniture 

                                              

 1 Two sections of the TCCWNA are relevant to the present case. N.J. Stat. Ann. § 

56:12-15 provides in relevant part that: 

 

No seller, lessor, creditor, lender or bailee shall in the course of his business 

offer to any consumer or prospective consumer or enter into any written 

consumer contract or give or display any written consumer warranty, notice 

or sign after the effective date of this act which includes any provision that 

violates any clearly established legal right of a consumer or responsibility 

of a seller, lessor, creditor, lender or bailee as established by State or 

Federal law at the time the offer is made or the consumer contract is signed 

or the warranty, notice or sign is given or displayed.  Consumer means any 

individual who buys, leases, borrows, or bails any money, property or 

service which is primarily for personal, family or household purposes. 

 

 N.J. Stat. Ann. § 56:12-17 provides in relevant part that: 

 

Any person who violates the provisions of this act shall be liable to the 

aggrieved consumer for a civil penalty of not less than $100.00 or for actual 

damages, or both at the election of the consumer, together with reasonable 

attorney’s fees and court costs.  This may be recoverable by the consumer 

in a civil action in a court of competent jurisdiction or as part of a 

counterclaim by the consumer against the seller, lessor, creditor, lender or 

bailee or assignee of any of the aforesaid, who aggrieved him.  A consumer 

also shall have the right to petition the court to terminate a contract which 

 

Case: 16-1558     Document: 003112471426     Page: 3      Date Filed: 11/23/2016



 

4 

 

Delivery Regulations include rules about timely furniture delivery and language that must 

be included in furniture sale contracts.  N.J Admin. Code § 13:45A-5.3  In both cases, 

                                                                                                                                                  

violates the provisions of section 2 of this act and the court in its discretion 

may void the contract. 

 2 The Spade plaintiffs also brought claims for violations of the New Jersey 

Consumer Fraud Act (“CFA”), N.J. Stat. Ann. § 56:8-1; and (2) the Magnum-Moss 

Warranty Federal Trade Commission Improvement Act.  Those claims were dismissed 

and are not on appeal before this Court.  

 3 Two sections of the Furniture Delivery Regulations are relevant to the present 

case.  N.J Admin. Code § 13:45A-5.2 (2016) provides that:  

 

(a) The contract forms or sales documents shall show the date of the order 

and shall contain the following sentence in ten-point bold face type: 

The merchandise you have ordered is promised for delivery to you on or 

before (insert date or length of time agreed upon). 

(b) The blank for the delivery date referred to in (a) above shall be filled in 

by the seller at the time the contract of sale is entered into by the parties or 

when the sales documents are issued, either as a specific day of a specific 

month or as a length of time agreed upon by the buyer and seller (for 

example, “six weeks from date of order”). The date for delivery shall not be 

pre-printed in the contract prior to the time the contract of sale is entered 

into by the parties or when the sales documents are issued. 

 

N.J Admin. Code § 13:45A-5.3 (2016) provides that: 

 

(a) The contract forms or sales documents shall conspicuously disclose the 

seller’s obligations in the case of delayed delivery in compliance with N.J 

Admin. Code 13:45A-5.1 and shall contain, on the first page of the contract 

form or sales document,  the following notice in ten-point bold face type: 

If the merchandise ordered by you is not delivered by the promised delivery 

date, (insert name of seller) must offer you the choice of (1) canceling your 

order with a prompt, full refund of any payments you have made, or (2) 

accepting delivery at a specific later date. . . . 

(c) It shall be unlawful for any person to use any contract or sales 

agreement that contains any terms, such as “all sales final,” “no 

cancellations” or “no refunds,” which violate or are contrary to the rights 

and responsibilities provided for by this rule. Any contract or sales 
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plaintiffs’ furniture was timely delivered, but the language of the contracts did not fully 

comply with the Furniture Delivery Regulations.  The District Court determined that 

plaintiffs nevertheless failed to allege a cause of action under the TCCWNA because the 

statute requires that a party must be aggrieved to bring such a claim and the plaintiffs 

were not “aggrieved,” in that they suffered no impact from the violation.     

 The panel, Judges Ambro, Shwartz, and Fuentes, having read the briefs and 

submissions of the parties and reviewed the applicable state statutes and case law, 

believes that the appeals raise important and unresolved questions of state law.  In this 

regard, the panel notes that there is no clear authority on the following questions: 

 (1) Is a consumer who receives a contract that does not comply with the Furniture 

Delivery Regulations, but has not suffered any adverse consequences from the 

noncompliance, an “aggrieved consumer” under the TCCWNA? 

 (2) Does a violation of the Furniture Delivery Regulations alone constitute a 

violation of a clearly established right or responsibility of the seller under the TCCWNA 

and thus provides a basis for relief under the TCCWNA? 

I.  Reasons for Certification 

 Pursuant to New Jersey Court Rule 2:12A-1, the Supreme Court of New Jersey 

may answer a question certified to it by our Court “if the answer may be determinative of 

an issue in litigation pending in the Third Circuit and there is no controlling appellate 

                                                                                                                                                  

agreement which contains such a provision shall be null and void and 

unenforceable. 
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decision, constitutional provision, or statute in this State.”  The panel has not found any 

legal authority that squarely addresses the questions presented in these cases. 

 The panel recognizes that if the Supreme Court does not grant this petition, the 

panel is likely to decide these appeals based on its best estimate of how the courts of New 

Jersey would interpret the statute.  The panel believes that this would be an unsatisfactory 

resolution of these cases because its analysis of the TCCWNA will govern only such state 

law claims brought in the federal courts in this Circuit and leave the questions undecided 

in the state courts in which claims under the TCCWNA most frequently arise.  

Furthermore, this matter presents questions that the New Jersey Supreme Court is best 

suited to answer as they involve interpreting a state statute and regulations that affect 

every furniture sales contract in the State of New Jersey. 

 The panel unanimously agreed to certify the questions for consideration pursuant 

to the certification procedures outlined in this Court’s Local Appellate Rule 

Miscellaneous 110 and Internal Operating Procedure 10.9 and New Jersey Court Rule 

2:12A-1, and respectfully requests that the Supreme Court grant this petition. 

II.  Background4 

 In both cases pending before this Court, plaintiffs entered into furniture sales 

contracts that did not comply with the Furniture Delivery Regulations.  The contract in 

                                              

 4 Because the appeals come before us from orders dismissing the complaints 

pursuant to Fed. R. Civ. P. 12(b)(6), we accept the factual allegations in the complaints as 

true.  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 
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Spade excluded allegedly required provisions5 and included allegedly prohibited phrases 

such as “all sales final” and “no returns will be authorized or accepted.”  Spade App. 73-

75.  The contract in Wenger failed to set forth provisions in ten-point bold face type, as 

allegedly required by the Furniture Delivery Regulations, N.J Admin. Code § 13:45A-

5.2-3, and included provisions that limited plaintiffs’ right to a refund if the furniture was 

not delivered by the promised delivery date, allegedly contrary to N.J Admin. Code § 

13:45A-5.1.  Although the contracts allegedly did not comply with all of the requirements 

in the Furniture Delivery Regulations, all of the furniture was timely delivered.6   

III.  Discussion 

 The TCCWNA prohibits furniture sellers from offering a contract “that violates 

any clearly established legal right of a consumer or responsibility of a seller . . . as 

established by State or Federal law at the time the offer is made or the consumer contract 

is signed.”  N.J. Stat. Ann. § 56:12-15.  Any furniture seller that violates the TCCWNA is 

“liable to the aggrieved consumer for a civil penalty of not less than $100.00 or for actual 

damages, or both.”  N.J. Stat. Ann. § 56:12-17.  Plaintiffs allege that defendants provided 

furniture sale contracts that did not comply with the Furniture Delivery Regulations.  As 

                                              

 5 The contract did not contain the following provisions that must be included in 

every furniture sale contract in ten-point bold face type: “The merchandise you have 

ordered is promised for delivery to you on or before (insert date or length of time agreed 

upon),” N.J Admin. Code § 13.45A-5.2; and “If the merchandise ordered by you is not 

delivered by the promised delivery date, (insert name of seller) must offer you the choice 

of (1) canceling your order with a prompt, full refund of any payments you have made, or 

(2) accepting delivery at a specific later date,” N.J Admin. Code § 13.45A-5.3. 

 6 The Spade plaintiffs experienced problems with their furniture, but it was 

initially delivered in a conforming manner.  
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a result, plaintiffs contend that defendants violated a “clearly established legal right of a 

consumer or responsibility of a seller” and are liable under the TCCWNA.   

 In dismissing both complaints, the District Court held that plaintiffs were not 

“aggrieved consumer[s]” and thus could not state a claim under the TCCWNA.  In 

making this determination, the District Court adopted the definition of “aggrieved 

consumer” set forth in Cameron v. Monkey Joe’s Big Nut Co., No. BUR-L-2201-07, 

2008 WL 6084192, at *6 (N.J. Super. Ct. Law Div. Aug. 4, 2008).  In Cameron, the court 

defined an “aggrieved consumer” as “one suffering from the effect of a violation of the 

act.”  Id.  The District Court found that plaintiffs did not satisfy this definition because 

they timely received conforming furniture and thus suffered no effect from the violation.7 

 On appeal, plaintiffs argue that the District Court’s interpretation of “aggrieved 

consumer” is contrary to the TCCWNA’s text because the statute uses the disjunctive 

“or” when imposing liability “for a civil penalty of not less than $100 or for actual 

damages,” thus indicating that violators will be liable for a civil penalty even in the 

absence of actual damages or negative consequences from the violation.  Plaintiffs 

additionally argue that the District Court’s decision contravened prior judicial decisions 

                                              

 7 The District Court also considered the definition of aggrieved set forth in Black’s 

Law Dictionary:  

 

1. (Of a person or entity) having legal rights that are adversely affected; 

having been harmed by an infringement of legal rights. 2. (Of a person) 

angry or sad on grounds of perceived unfair treatment.   

 

(10th ed. 2014).  The District Court found Black’s Law Dictionary’s and Cameron’s 

definition of aggrieved to be consistent.   
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confirming that actual harm is not necessary to obtain statutory damages under the 

TCCWNA.  See Bohus v. Restaurant.com, Inc., 784 F.3d 918, 930 (3d Cir. 2015) (“We 

cannot disregard the [New Jersey] legislature’s choice to award statutory damages in the 

absence of actual damages [under the TCCWNA].”); Shelton v. Restaurant.com, Inc., 70 

A.3d 544 (N.J. 2013).    

 Defendants counter that there has been no violation of a “clearly established legal 

right” because the only right that the Furniture Delivery Regulations provide is the right 

to the delivery of furniture “by or on the promised date” and plaintiffs’ furniture was 

timely delivered.  N.J Admin. Code § 13:45-5.1.    

 Defendants alternatively argue that plaintiffs’ claims must fail because they have 

not adequately pled, and cannot satisfy, the elements of the New Jersey Consumer Fraud 

Act (“CFA”), N.J. Stat. Ann. § 56:8-2.  Specifically, defendants allege that when a 

TCCWNA violation is predicated on a “clearly established legal right” based upon 

regulations promulgated under the CFA, the plaintiff must establish the elements of a 

CFA claim to show a violation of a “clearly established right” under the TCCWNA.  See 

Wilson v. Kia Motors Am., Inc., No. CIV.A. 13-1069, 2015 WL 3903540, at *5 (D.N.J. 

June 25, 2015) (“Plaintiff cannot establish a violation of a “clearly established legal 

right” under the CFA and therefore cannot, by proxy, establish a violation of the 
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TCCWNA.”).8  Defendants allege that plaintiffs cannot establish ascertainable loss for a 

CFA claim because they timely received conforming furniture.    

 The jurisprudence interpreting the TCCWNA is sparse.  There is no statue or 

controlling appellate decision defining “aggrieved consumer” under the TCCWNA.9  

There is also no case addressing whether plaintiffs may seek relief under the TCCWNA 

based on a claim that a regulation alone, such as the Furniture Delivery Regulations, 

embodies a clearly established right or responsibility of the seller or whether a plaintiff 

must also show a violation of the CFA.10  Thus, there is a need for the New Jersey 

Supreme Court to provide clarity on these important questions of law. 

                                              

 8 To bring a cause of action under the CFA, a plaintiff must prove: “(1) an 

unlawful practice, (2) an ascertainable loss, and (3) a causal relationship between the 

unlawful conduct and the ascertainable loss.”  Gonzalez v. Wilshire Credit Corp., 207 

N.J. 557, 576 (2011). 

 9 “Aggrieved” has been defined in statutes and in at least one unpublished 

appellate division case outside of the TCCWNA context.  N.J. Stat. Ann. § 12A:1-201 

(defining “aggrieved party” under the New Jersey Uniform Commercial Code as “a party 

entitled to pursue a remedy”); N.J. Stat. Ann. § 2A:156A-2 (defining “aggrieved person” 

under the New Jersey Wiretapping and Electronic Surveillance Control Act as “a person 

who was a party to any intercepted wire, electronic or oral communication or a person 

against whom the interception was directed”); Oettinger v. Stevens Commercial Roofing, 

LLC, No. A-5027-11T2, 2013 WL 3811765, at *3 (N.J. Super. Ct. App. Div. July 24, 

2013) (holding that a person is aggrieved under the New Jersey Junk Fax Act “when he 

or she is the recipient of a fax sent in violation of the NJJFA”). 

 10 Even if a plaintiff must prove a violation of the CFA, there is conflicting, non-

binding authority as to whether such a plaintiff must prove ascertainable loss.  Compare 

Watkins v. DineEquity, Inc., 591 F. App’x 132, 141 (3d Cir. 2014) (Greenaway, Jr., J., 

dissenting) (opining that New Jersey courts would likely permit a TCCWNA claim to 

proceed even where the underlying CFA violation could not support a private cause of 

action based on a lack of ascertainable loss), with Wilson, 2015 WL 3903540, at *12 

(“Plaintiff here pleads no such [ascertainable] loss and her [CFA] claim fails as a matter 

of law.  As a result, Plaintiff cannot establish a violation of a ‘clearly established legal 

right’ under the CFA and therefore cannot, by proxy, establish a violation of the 

 

Case: 16-1558     Document: 003112471426     Page: 10      Date Filed: 11/23/2016



 

11 

 

IV.  Questions for Consideration11 

 NOW THEREFORE, the following questions of law are certified to the Supreme 

Court of New Jersey for disposition according to the rules of that Court: 

 (1) Is a consumer who receives a contract that does not comply with the Furniture 

Delivery Regulations, but has not suffered any adverse consequences from the 

noncompliance, an “aggrieved consumer” under the TCCWNA? 

 (2) Does a violation of the Furniture Delivery Regulations alone constitute a 

violation of a clearly established right or responsibility of the seller under the TCCWNA 

and thus provide a basis for relief under the TCCWNA?  

  This Court shall retain jurisdiction over the appeal pending resolution of this 

certification. 

        

       By the Court 

 

       s/Patty Shwartz 

 

Dated: November 23, 2016 

CJG/cc: Andrew S. Hansen, Esq. 

  Heidi A.O. Fisher, Esq. 

  Lewis G. Adler, Esq. 

  Andrew R. Wolf, Esq. 

  Henry P. Wolfe, Esq. 

  Brett D. Carroll, Esq. 

  Sean C. Sheely, Esq.   

                                                                                                                                                  

TCCWNA.”), and Mladenov v. Wegmans Food Markets, Inc., 124 F. Supp. 3d 360, 380 

(D.N.J. 2015) (“Since the Court finds that Plaintiffs have failed to state viable CFA 

claims, Plaintiffs’ TCCWNA claims cannot survive to the extent they rely on the alleged 

CFA violations.”). 

 11 The panel acknowledges, pursuant to N.J. Ct. R. 2:12A-2, that the New Jersey 

Supreme Court may reformulate these questions.   
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concrete harm had standing under Federal 
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assertedly based on bare violation of federal statute 
was incomplete, since court failed to consider 
concreteness aspect of injury-in-fact requirement.
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that was both concrete and particularized; [2]-In the 
action under the Fair Credit Reporting Act of 1970, 
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LEdHN[1] [1]

The injury-in-fact requirement for standing requires 
a plaintiff to allege an injury that is both concrete 
and particularized. (Alito, J., joined by Roberts, Ch. 
J., and Kennedy, Thomas, Breyer, and Kagan, JJ.)

CONSTITUTIONAL LAW §69COURTS 
§229 > JUDICIAL POWER -- LIMITS -- 
JURISDICTION  > Headnote:

LEdHN[2] [2]

The Constitution confers limited authority on each 
branch of the Federal Government. It vests 
Congress with enumerated legislative powers, U.S. 
Const. Art. I, § 1; it confers upon the President the 
executive power, U.S. Const. Art. II, § 1, cl. 1; and 

it endows the federal courts with the judicial power 
of the United States, U.S. Const. Art. III, § 1. In 
order to remain faithful to this tripartite structure, 
the power of the federal judiciary may not be 
permitted to  intrude upon the powers given to the 
other branches. Although the Constitution does not 
fully explain what is meant by “the judicial Power 
of the United States,” U.S. Const. Art. III, § 1, it 
does specify that this power extends only to 
“Cases” and “Controversies,” U.S. Const. Art. III, § 
2. And no principle is more fundamental to the 
judiciary's proper role in the United States' system 
of government than the constitutional limitation of 
federal-court jurisdiction to actual cases or 
controversies. (Alito, J., joined by Roberts, Ch. J., 
and Kennedy, Thomas, Breyer, and Kagan, JJ.)

EVIDENCE §103PARTIES §3.3PLEADING 
§114 > STANDING -- ELEMENTS -- 
ALLEGATIONS -- PROOF  > Headnote:

LEdHN[3] [3]

Standing to sue is a doctrine rooted in the 
traditional understanding of a case or controversy. 
The doctrine developed in the U.S. Supreme 
Court's case law to ensure that federal courts do not 
exceed their authority as it has been traditionally 
understood. The doctrine limits the category of 
litigants empowered to maintain a lawsuit in federal 
court to seek redress for a legal wrong. In this way, 
the law of Article III of the Constitution standing 
serves to prevent the judicial process from being 
used to usurp the powers of the political branches, 
and confines the federal courts to a properly 
judicial role. Cases have established that the 
irreducible constitutional minimum of standing 
consists of three elements. The plaintiff must have 
(1) suffered an injury in fact, (2) that is fairly 
traceable to the challenged conduct of the 
defendant, and (3) that is likely to be redressed by a 
favorable judicial decision. The plaintiff, as the 
party invoking federal jurisdiction, bears the burden 
of establishing these elements. Where a case is at 
the pleading stage, the plaintiff must clearly allege 
facts demonstrating each element. (Alito, J., joined 
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by Roberts, Ch. J., and Kennedy, Thomas, Breyer, 
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CLASS ACTIONS §2PLEADING 
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LEdHN[4] [4]

That a suit may be a class action adds nothing to 
the question of standing, for even named plaintiffs 
who represent a class must allege and show that 
they personally have been injured, not that injury 
has been suffered by other, unidentified members 
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by Roberts, Ch. J., and Kennedy, Thomas, Breyer, 
and Kagan, JJ.)
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Injury in fact is the first and foremost of standing's 
three elements. Injury in fact is a constitutional 
requirement, and it is settled that Congress cannot 
erase Article III of the Constitution's standing 
requirements by statutorily granting the right to sue 
to a plaintiff who would not otherwise have 
standing. To establish injury in fact, a plaintiff must 
show that he or she suffered an invasion of a legally 
protected interest that is concrete and particularized 
and actual or imminent, not conjectural or 
hypothetical. (Alito, J., joined by Roberts, Ch. J., 
and Kennedy, Thomas, Breyer, and Kagan, JJ.)
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LEdHN[6] [6]

 In the context of standing, for an injury to be 
“particularized,” it must affect the plaintiff in a 
personal and individual way. Particularization is 
necessary to establish injury in fact, but it is not 
sufficient. An injury in fact must also be concrete. 
(Alito, J., joined by Roberts, Ch. J., and Kennedy, 
Thomas, Breyer, and Kagan, JJ.)

PARTIES §3 > STANDING -- INJURY IN FACT 
 > Headnote:

LEdHN[7] [7]

In the context of standing, an injury in fact must be 
both concrete and particularized. A “concrete” 
injury must be de facto; that is, it must actually 
exist. When the U.S. Supreme Court has used the 
adjective “concrete,” it has meant to convey the 
usual meaning of the term--real, and not abstract. 
Concreteness, therefore, is quite different from 
particularization. (Alito, J., joined by Roberts, Ch. 
J., and Kennedy, Thomas, Breyer, and Kagan, JJ.)

CONSTITUTIONAL LAW §71COURTS 
§236 > CASE OR CONTROVERSY -- STANDING 
CREATED BY CONGRESS  > Headnote:

LEdHN[8] [8]

In the context of standing, “concrete” is not 
necessarily synonymous with “tangible.” Although 
tangible injuries are perhaps easier to recognize, the 
U.S. Supreme Court has confirmed in many of its 
previous cases that intangible injuries can 
nevertheless be concrete. In determining whether 
an intangible harm constitutes injury in fact, both 
history and the judgment of Congress play 
important roles. Because the doctrine of standing 
derives from the case-or-controversy requirement, 
and because that requirement in turn is grounded in 
historical practice, it is instructive to consider 
whether an alleged intangible harm has a close 
relationship to a harm that has traditionally been 
regarded as providing a basis for a lawsuit in 
English or American courts. In addition, because 
Congress is well positioned to identify intangible 
harms that meet minimum Article III of the 
Constitution requirements, its judgment is also 
instructive and important. Thus, Congress may 
elevate to the status of legally cognizable injuries 
concrete, de facto injuries that were previously 
inadequate in law. Congress has the power to 
define injuries and articulate chains of causation 
that will give rise to a case or controversy where 
none existed before. (Alito, J., joined by Roberts, 
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Ch. J., and Kennedy, Thomas, Breyer, and Kagan, 
JJ.)

PARTIES §3.3PLEADING §114 > STANDING -- 
ALLEGING INJURY IN FACT  > Headnote:

LEdHN[9] [9]

Congress' role in identifying and elevating 
intangible harms does not mean that a plaintiff 
automatically satisfies the injury-in-fact 
requirement whenever a statute grants a person a 
statutory right and purports to authorize that person 
to sue to vindicate that right. Article III standing 
requires a concrete injury even in the context of a 
statutory violation. For that reason, a plaintiff could 
not, for example, allege a bare procedural violation, 
divorced from any concrete harm, and satisfy the 
injury-in-fact requirement of Article III of the 
Constitution. This does not mean, however, that the 
risk of real harm cannot satisfy the requirement of 
concreteness. For example, the law has long 
permitted recovery by certain tort victims even if 
their harms may be difficult to prove or measure. 
Just as the common law permitted suit in such 
instances, the violation of a proce-dural  right 
granted by statute can be sufficient in some 
circumstances to constitute injury in fact. In other 
words, a plaintiff in such a case need not allege any 
additional harm beyond the one Congress has 
identified. (Alito, J., joined by Roberts, Ch. J., and 
Kennedy, Thomas, Breyer, and Kagan, JJ.)

Syllabus

 [*1542] The Fair Credit Reporting Act of 1970 
(FCRA) requires consumer reporting [*1543]  
agencies to “follow reasonable procedures to assure 
maximum possible accuracy of” consumer reports, 
15 U. S. C. §1681e(b), and imposes liability on 
“[a]ny person who willfully fails to comply with 
any requirement [of the Act] with respect to any” 
individual, §1681n(a).

Petitioner Spokeo, Inc., an alleged consumer 
reporting agency, operates a “people search 

engine,” which searches a wide spectrum of 
databases to gather and provide personal 
information about individuals to a variety of users, 
including employers wanting to evaluate 
prospective employees. After respondent Thomas 
Robins discovered that his Spokeo-
 [**639] generated profile contained inaccurate 
information, he filed a federal class-action 
complaint against Spokeo, alleging that the 
company willfully failed to comply with the 
FCRA’s requirements.

The District Court dismissed Robins' complaint, 
holding that he had not properly pleaded injury in 
fact as required by Article III. The Ninth Circuit 
reversed. Based on Robins' allegation that “Spokeo 
violated his statutory rights” and the fact that 
Robins' “personal interests [***2]  in the handling 
of his credit information are individualized,” the 
court held that Robins had adequately alleged an 
injury in fact.

Held: Because the Ninth Circuit failed to consider 
both aspects of the injury-in-fact requirement, its 
Article III standing analysis was incomplete. Pp. 
___ - ___, 194 L. Ed. 2d, at 642-646.

(a) A plaintiff invoking federal jurisdiction bears 
the burden of establishing the “irreducible 
constitutional minimum” of standing by 
demonstrating (1) an injury in fact, (2) fairly 
traceable to the challenged conduct of the 
defendant, and (3) likely to be redressed by a 
favorable judicial decision. Lujan v. Defenders of 
Wildlife, 504 U. S. 555, 560-561, 112 S. Ct. 2130, 
119 L. Ed. 2d 351. Pp. ___ - ___, 194 L. Ed. 2d, at 
642-643.

(b) As relevant here, the injury-in-fact requirement 
requires a plaintiff to show that he or she suffered 
“an invasion of a legally protected interest” that is 
“concrete and particularized” and “actual or 
imminent, not conjectural or hypothetical.” Lujan, 
supra, at 560, 112 S. Ct. 2130, 119 L. Ed. 2d 351. 
Pp. ___ - ___, 194 L. Ed. 2d, at 643-646.

(1) The Ninth Circuit's injury-in-fact analysis 
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elided the independent “concreteness” requirement. 
Both observations it made concerned only 
“particularization,” i.e., the requirement that an 
injury “affect the plaintiff in a personal and 
individual way,” Lujan, supra, at 560, n. 1, 112 S. 
Ct. 2130, 119 L. Ed. 2d 351, but an injury in fact 
must be both concrete and particularized, [***3]  
see, e.g., Susan B. Anthony List v. Driehaus, 573 U. 
S. ___, ___, 134 S. Ct. 2334, 189 L. Ed. 2d 246. 
Concreteness is quite different from 
particularization and requires an injury to be “de 
facto,” that is, to actually exist. Pp. ___ - ___, 194 
L. Ed. 2d, at 644-645.

(2) The Ninth Circuit also failed to address whether 
the alleged procedural violations entail a degree of 
risk sufficient to meet the concreteness 
requirement. A “concrete” injury need not be a 
“tangible” injury. See, e.g., Pleasant Grove City v. 
Summum, 555 U. S. 460, 129 S. Ct. 1125, 172 L. 
Ed. 2d 853. To determine whether an intangible 
harm constitutes injury in fact, both history and the 
judgment of Congress are instructive. Congress is 
well positioned to identify intangible harms that 
meet minimum Article III requirements, but a 
plaintiff does not automatically satisfy the injury-
in-fact requirement whenever a statute grants a 
right and purports to authorize a suit to vindicate it. 
Article III standing requires a concrete injury even 
in the context of a statutory violation. This does not 
mean, however, that the risk of real harm cannot 
satisfy that requirement. See, e.g.,Clapper v. 
Amnesty Int’l USA, 568 U. S. ____, 133 S. Ct. 
1138, 185 L. Ed. 2d 264. [*1544]  The violation of a 
procedural right granted by statute can be sufficient 
in some circumstances to constitute  [**640] injury 
in fact; in such a case, a plaintiff need not allege 
any additional harm beyond the one identified 
by [***4]  Congress, see Federal Election Comm’n 
v. Akins, 524 U. S. 11, 20-25, 118 S. Ct. 1777, 141 
L. Ed. 2d 10. This Court takes no position on the 
correctness of the Ninth Circuit's ultimate 
conclusion, but these general principles 
demonstrate two things: that Congress plainly 
sought to curb the dissemination of false 
information by adopting procedures designed to 

decrease that risk and that Robins cannot satisfy the 
demands of Article III by alleging a bare procedural 
violation. Pp. ___ - ___, 194 L. Ed. 2d, at 645-646.

742 F. 3d 409, vacated and remanded.

Counsel: Andrew J. Pincus argued the cause for 
petitioner.

William S. Consovoy argued the cause for 
respondent.

Malcolm L. Stewart argued the cause for the United 
States, as amicus curiae, by special leave of court.

Judges: Alito, J., Delivered The Opinion Of The 
Court, In Which Roberts, C. J., and Kennedy, 
Thomas, Breyer, and Kagan, JJ., joined. Thomas, 
J., filed a concurring opinion. Ginsburg, J., filed a 
dissenting opinion, in which Sotomayor, J., joined.

Opinion by: Alito

Opinion

Justice Alito delivered the opinion of the Court.

This case presents the question whether respondent 
Robins has standing to maintain an action in federal 
court against petitioner Spokeo under the Fair 
Credit Reporting Act of 1970 (FCRA or Act), 84 
Stat. 1127, as amended, 15 U. S. C. §1681 et seq.

Spokeo operates a “people search engine.” If an 
individual visits Spokeo’s Web site and inputs a 
person’s name, a phone number, or an e-mail 
address, Spokeo conducts a computerized search in 
a wide variety of databases and provides 
information [***5]  about the subject of the search. 
Spokeo performed such a search for information 
about Robins, and some of the information it 
gathered and then disseminated was incorrect. 
When Robins learned of these inaccuracies, he filed 
a complaint on his own behalf and on behalf of a 
class of similarly situated individuals.

The District Court dismissed Robins’ complaint for 
lack of standing, but a panel of the Ninth Circuit 
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reversed. The Ninth Circuit noted, first, that Robins 
had alleged that “Spokeo violated his statutory 
rights, not just the statutory rights of other people,” 
and, second, that “Robins’s personal interests in the 
handling of his credit information are 
individualized rather than collective.” 742 F. 3d 
409, 413 (2014). Based on these two observations, 
the  [*1545]  Ninth Circuit held that Robins had 
adequately alleged injury in fact, a requirement for 
standing under Article III of the Constitution. Id., at 
413-414.

This analysis was incomplete. As we have 
explained in our prior opinions, HN1 LEdHN[1] 
[1] the injury-in-fact requirement requires a 
plaintiff to allege an injury that is both “concrete 
and particularized.” Friends of the Earth, Inc. v. 
Laidlaw Environmental Services (TOC), Inc., 528 
U. S. 167, 180-181, 120 S. Ct. 693, 145 L. Ed. 2d 
610 (2000) (emphasis added). The Ninth Circuit’s 
analysis focused on the second characteristic 
(particularity), but it overlooked the first 
(concreteness). We therefore [***6]  vacate the 
decision below and remand for the Ninth Circuit to 
consider both aspects of the injury-in-fact 
requirement.

 [**641]  I

The FCRA seeks to ensure “fair and accurate credit 
reporting.” §1681(a)(1). To achieve this end, the 
Act regulates the creation and the use of “consumer 
report[s]” 1 by “consumer reporting agenc[ies]” 2 

1 The Act defines the term “consumer report” as:

“any written, oral, or other communication of any information by a 
consumer reporting agency bearing on a consumer’s credit 
worthiness, credit standing, credit capacity, character, general 
reputation, personal characteristics, or mode of living which is used 
or expected to be used or collected in whole or in part for the 
purpose of serving as a factor in establishing the consumer’s 
eligibility for—

“(A) credit or insurance to be used [***7]  primarily for personal, 
family, or household purposes;

“(B) employment purposes; or

“(C) any other purpose authorized under section 1681b of this title.” 

for certain specified purposes, including credit 
transactions, insurance, licensing, consumer-
initiated business transactions, and employment. 
See §§1681a(d)(1)(A)-(C); §1681b. Enacted long 
before the advent of the Internet, the FCRA applies 
to companies that regularly disseminate 
information bearing on an individual’s “credit 
worthiness, credit standing, credit capacity, 
character, general reputation, personal 
characteristics, or mode of living.” §1681a(d)(1).

The FCRA imposes a host of requirements 
concerning the creation and use of consumer 
reports. As relevant here, the Act requires 
consumer reporting agencies to “follow reasonable 
procedures to assure maximum possible accuracy 
of” consumer reports, §1681e(b); to notify 
providers and users of consumer information of 
their responsibilities under the Act, §1681e(d); to 
limit the circumstances in which such agencies 
provide consumer reports “for employment 
purposes,” §1681b(b)(1); and to post toll-free 
numbers for consumers to request reports, 
§1681j(a).

The Act also provides that “[a]ny person who 
willfully fails to comply with any 
requirement [***8]  [of the Act] with respect to any 
[individual 3] is liable to that [individual]” for, 
among other things, either “actual damages” or 
statutory damages of $100 to $1,000 per violation, 
costs of the action and attorney’s fees, and possibly 
punitive damages. §1681n(a).

 [*1546]  Spokeo is alleged to qualify as a 

15 U. S. C. §1681a(d)(1).

2 “The term ‘consumer reporting agency’ means any person which, 
for monetary fees, dues, or on a cooperative nonprofit basis, 
regularly engages in whole or in part in the practice of assembling or 
evaluating consumer credit information or other information on 
consumers for the purpose of furnishing consumer reports to third 
parties, and which uses any means or facility of interstate commerce 
for the purpose of preparing or furnishing consumer reports.” 
§1681a(f).

3 This statutory provision uses the term “consumer,” but that term is 
defined to mean “an individual.” §1681a(c).
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“consumer reporting agency” under the FCRA. 4 It 
operates a Web site that allows users to search for 
information about other individuals by name, e-
mail address, or phone number. In response to an 
inquiry submitted online, Spokeo searches a wide 
spectrum of databases and gathers and provides 
information such as the individual’s address, phone 
number, marital status, approximate age, 
occupation, hobbies, finances, shopping habits, and 
musical preferences. App. 7, 10-11. According to 
Robins, Spokeo markets its services to a variety of 
 [**642]  users, including not only “employers who 
want to evaluate prospective employees,” but also 
“those who want to investigate prospective 
romantic partners or seek other personal 
information.” Brief for Respondent 7. Persons 
wishing to perform a Spokeo search need not 
disclose [***9]  their identities, and much 
information is available for free.

At some point in time, someone (Robins’ complaint 
does not specify who) made a Spokeo search 
request for information about Robins, and Spokeo 
trawled its sources and generated a profile. By 
some means not detailed in Robins’ complaint, he 
became aware of the contents of that profile and 
discovered that it contained inaccurate information. 
His profile, he asserts, states that he is married, has 
children, is in his 50’s, has a job, is relatively 
affluent, and holds a graduate degree. App. 14. 
According to Robins’ complaint, all of this 
information is incorrect.

Robins filed a class-action complaint in the United 
States District Court for the Central District of 
California, claiming, among other things, that 
Spokeo willfully failed to comply with the FCRA 
requirements enumerated above.

The District Court initially denied Spokeo’s motion 
to dismiss the complaint for lack of jurisdiction, but 
later reconsidered and dismissed the complaint with 
prejudice. App. to Pet. for Cert. 23a. The court 

4 For purposes of this opinion, we assume that Spokeo is a consumer 
reporting agency.

found that Robins had not “properly pled” an injury 
in fact, [***10]  as required by Article III. Ibid.

The Court of Appeals for the Ninth Circuit 
reversed. Relying on Circuit precedent, 5 the court 
began by stating that “the violation of a statutory 
right is usually a sufficient injury in fact to confer 
standing.” 742 F. 3d, at 412. The court recognized 
that “the Constitution limits the power of Congress 
to confer standing.” Id., at 413. But the court held 
that those limits were honored in this case because 
Robins alleged that “Spokeo violated his statutory 
rights, not just the statutory rights of other people,” 
and because his “personal interests in the handling 
of his credit information are individualized rather 
than collective.” Ibid. (emphasis in original). The 
court thus concluded that Robins’ “alleged 
violations of [his] statutory rights [were] sufficient 
to satisfy the injury-in-fact requirement of Article 
III.” Id., at 413-414.

We granted certiorari. 575 U. S. ___,  135 S. Ct. 
1892, 191 L. Ed. 2d 762 (2015).
II

A

HN2 LEdHN[2] [2] The Constitution confers 
limited authority on each branch of the Federal 
Government. It vests Congress with enumerated 
 [*1547]  “legislative Powers,” Art. I, §1; it confers 
upon the President “[t]he executive Power,” Art. II, 
§1, cl. 1; and it endows the federal [***11]  courts 
with “[t]he judicial Power of the United States,” 
Art. III, §1. In order to remain faithful to this 
tripartite structure, the power of the Federal 
Judiciary may not be permitted to intrude upon the 
powers given  [**643]  to the other branches. See 
DaimlerChrysler Corp. v. Cuno, 547 U. S. 332, 
341, 126 S. Ct. 1854, 164 L. Ed. 2d 589 (2006); 
Lujan v. Defenders of Wildlife, 504 U. S. 555, 559-

5 See Edwards v. First American Corp., 610 F. 3d 514 (CA9 2010), 
cert. granted sub nom. First American Financial Corp. v. Edwards, 
564 U. S. 1018, 131 S. Ct. 3022, 180 L. Ed. 2d 843 (2011), cert. 
dism’d as improvidently granted, 567 U. S. ___, 132 S. Ct. 2536, 183 
L. Ed. 2d 611 (2012) ( per curiam).
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560, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992).

Although the Constitution does not fully explain 
what is meant by “[t]he judicial Power of the 
United States,” Art. III, § 1, it does specify that this 
power extends only to “Cases” and 
“Controversies,” Art. III, §2. And “‘[n]o principle 
is more fundamental to the judiciary’s proper role 
in our system of government than the constitutional 
limitation of federal-court jurisdiction to actual 
cases or controversies.’” Raines v. Byrd, 521 U. S. 
811, 818, 117 S. Ct. 2312, 138 L. Ed. 2d 849 
(1997).

HN3 LEdHN[3] [3] Standing to sue is a doctrine 
rooted in the traditional understanding of a case or 
controversy. The doctrine developed in our case 
law to ensure that federal courts do not exceed their 
authority as it has been traditionally understood. 
See id., at 820, 117 S. Ct. 2312, 138 L. Ed. 2d 849. 
The doctrine limits the category of litigants 
empowered to maintain a lawsuit in federal court to 
seek redress for a legal wrong. See Valley Forge 
Christian College v. Americans United for 
Separation of Church and State, Inc., 454 U. S. 
464, 473, 102 S. Ct. 752, 70 L. Ed. 2d 700 (1982); 
Warth v. Seldin, 422 U. S. 490, 498-499, 95 S. Ct. 
2197, 45 L. Ed. 2d 343 (1975). In this way, “[t]he 
law of Article III standing . . . serves to prevent the 
judicial process from being used to usurp the 
powers of the political branches,” Clapper v. 
Amnesty Int’l USA, 568 U. S. ___, ___, 133 S. Ct. 
1138, 1146, 185 L. Ed. 2d 264, 275 (2013) Lujan, 
supra, at 576-577, 112 S. Ct. 2130, 119 L. Ed. 2d 
351, and confines [***12]  the federal courts to a 
properly judicial role, see Warth, supra, at 498, 95 
S. Ct. 2197, 45 L. Ed. 2d 343.

Our cases have established that the “irreducible 
constitutional minimum” of standing consists of 
three elements. Lujan, 504 U. S., at 560, 112 S. Ct. 
2130, 119 L. Ed. 2d 351. The plaintiff must have 
(1) suffered an injury in fact, (2) that is fairly 
traceable to the challenged conduct of the 
defendant, and (3) that is likely to be redressed by a 
favorable judicial decision. Id., at 560-561, 112 S. 

Ct. 2130, 119 L. Ed. 2d 351; Friends of the Earth, 
Inc., 528 U. S., at 180-181, 120 S. Ct. 693, 145 L. 
Ed. 2d 610. The plaintiff, as the party invoking 
federal jurisdiction, bears the burden of establishing 
these elements. FW/PBS, Inc. v. Dallas, 493 U. S. 
215, 231, 110 S. Ct. 596, 107 L. Ed. 2d 603 (1990). 
Where, as here, a case is at the pleading stage, the 
plaintiff must “clearly . . . allege facts 
demonstrating” each element. Warth, supra, at 518, 
95 S. Ct. 2197, 45 L. Ed. 2d 343. 6

B

This case primarily concerns HN5 LEdHN[5] [5] 
injury in fact, the “[f ]irst and foremost” of 
standing’s three elements. Steel Co. v. Citizens for 
Better Environment, 523 U. S. 83, 103, 118 S. Ct. 
1003, 140 L. Ed. 2d 210 (1998). Injury in fact is a 
constitutional requirement, and “[i]t is settled that 
Congress  [*1548]  cannot erase  [**644]  Article 
III’s standing requirements by statutorily 
granting [***13]  the right to sue to a plaintiff who 
would not otherwise have standing.” Raines, supra, 
at 820, n. 3, 117 S. Ct. 2312, 138 L. Ed. 2d 849; see 
Summers v. Earth Island Institute, 555 U. S. 488, 
497, 129 S. Ct. 1142, 173 L. Ed. 2d 1 (2009); 
Gladstone, Realtors v. Village of Bellwood, 441 U. 
S. 91, 100, 99 S. Ct. 1601, 60 L. Ed. 2d 66 (1979) 
(“In no event . . . may Congress abrogate the Art. 
III minima”).

To establish injury in fact, a plaintiff must show 
that he or she suffered “an invasion of a legally 
protected interest” that is “concrete and 
particularized” and “actual or imminent, not 
conjectural or hypothetical.” Lujan, 504 U. S., at 
560, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (internal 
quotation marks omitted). We discuss the 
particularization and concreteness requirements 

6 HN4 LEdHN[4] [4] “That a suit may be a class action . . . adds 
nothing to the question of standing, for even named plaintiffs who 
represent a class ‘must allege and show that they personally have 
been injured, not that injury has been suffered by other, unidentified 
members of the class to which they belong.’” Simon v. Eastern Ky. 
Welfare Rights Organization, 426 U. S. 26, 40, n. 20, 96 S. Ct. 1917, 
48 L. Ed. 2d 450 (1976) (quoting Warth, 422 U. S., at 502, 95 S. Ct. 
2197, 45 L. Ed. 2d 343).
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below.
1

HN6 LEdHN[6] [6] For an injury to be 
“particularized,” it “must affect the plaintiff in a 
personal and individual way.” Ibid., n. 1, 112 S. Ct. 
2130, 119 L. Ed. 2d 351; see also, e.g., Cuno, 
supra, at 342, 126 S. Ct. 1854, 164 L. Ed. 2d 589 
(“‘plaintiff must allege personal injury’”); 
Whitmore v. Arkansas, 495 U. S. 149, 155, 110 S. 
Ct. 1717, 109 L. Ed. 2d 135 (1990) (“‘distinct’”); 
Allen v. Wright, 468 U. S. 737, 751, 104 S. Ct. 
3315, 82 L. Ed. 2d 556 (1984) (“personal”); Valley 
Forge, supra, at 472, 102 S. Ct. 752, 70 L. Ed. 2d 
700 (standing requires that the plaintiff “‘personally 
has suffered some actual or threatened injury’”); 
United States v. Richardson, 418 U. S. 166, 177, 94 
S. Ct. 2940, 41 L. Ed. 2d 678 (1974) (not 
“undifferentiated”); Public Citizen, Inc. v. National 
Hwy. Traffic Safety Admin., 489 F. 3d 1279, 1292-
1293, 376 U.S. App. D.C. 443 (CADC 2007) 
(collecting cases). 7

Particularization is necessary to establish 
injury [***14]  in fact, but it is not sufficient. An 
injury in fact must also be “concrete.” Under the 
Ninth Circuit’s analysis, however, that independent 
requirement was elided. As previously noted, the 
Ninth Circuit concluded that Robins’ complaint 
alleges “concrete, de facto” injuries for essentially 
two reasons. 742 F. 3d, at 413. First, the court 
noted that Robins “alleges that Spokeo violated his 
statutory rights, not just the statutory rights of other 
people.” Ibid. Second, the court wrote that 
“Robins’s personal interests in the handling of his 
credit information are individualized rather than 
collective.” Ibid. (emphasis added). Both of these 
observations concern particularization, not 
concreteness. We have made it clear time and time 
again that HN7 LEdHN[7] [7] an injury in fact 
must be both concrete and particularized. See, e.g., 

7 The fact that an injury may be suffered by a large number of people 
does not of itself make that injury a nonjusticiable generalized 
grievance. The victims’ injuries from a mass tort, for example, are 
widely shared, to be sure, but each individual suffers a particularized 
harm.

Susan B. Anthony List v. Driehaus, 573 U. S. ___, 
___, 134 S. Ct. 2334, 189 L. Ed. 2d 246, 255 
(2014); Summers, supra, at 493, 129 S. Ct. 1142, 
173 L. Ed. 2d 1; Sprint Communications Co. v. 
APCC Services, Inc., 554 U. S. 269, 274, 128 S. Ct. 
2531, 171 L. Ed. 2d 424 (2008); Massachusetts v. 
EPA, 549 U. S. 497, 517, 127 S. Ct. 1438, 167 L. 
Ed. 2d 248 (2007).

A “concrete” injury must be “de facto”; that is, it 
must actually exist. See Black’s Law Dictionary 
479 (9th ed. 2009). When we have used the 
 [**645]  adjective “concrete,” we have meant to 
convey the usual meaning of the term — “real,” 
and not “abstract.” Webster’s Third New 
International Dictionary 472 (1971); Random 
House Dictionary of the English Language 305 
(1967). Concreteness, [***15]  therefore, is quite 
different from particularization.

 [*1549]  2

HN8 LEdHN[8] [8] “Concrete” is not, however, 
necessarily synonymous with “tangible.” Although 
tangible injuries are perhaps easier to recognize, we 
have confirmed in many of our previous cases that 
intangible injuries can nevertheless be concrete. 
See, e.g., Pleasant Grove City v. Summum, 555 U. 
S. 460, 129 S. Ct. 1125, 172 L. Ed. 2d 853 (2009) 
(free speech); Church of Lukumi Babalu Aye, Inc. 
v. Hialeah, 508 U. S. 520, 113 S. Ct. 2217, 124 L. 
Ed. 2d 472 (1993) (free exercise).

In determining whether an intangible harm 
constitutes injury in fact, both history and the 
judgment of Congress play important roles. 
Because the doctrine of standing derives from the 
case-or-controversy requirement, and because that 
requirement in turn is grounded in historical 
practice, it is instructive to consider whether an 
alleged intangible harm has a close relationship to a 
harm that has traditionally been regarded as 
providing a basis for a lawsuit in English or 
American courts. See Vermont Agency of Natural 
Resources v. United States ex rel. Stevens, 529 U. 
S. 765, 775-777, 120 S. Ct. 1858, 146 L. Ed. 2d 836 
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(2000). In addition, because Congress is well 
positioned to identify intangible harms that meet 
minimum Article III requirements, its judgment is 
also instructive and important. Thus, we said in 
Lujan that Congress may “elevat[e] to the status of 
legally cognizable injuries concrete, de facto 
injuries that were previously inadequate in law.” 
504 U. S., at 578, 112 S. Ct. 2130, 119 L. Ed. 2d 
351. Similarly, Justice Kennedy’s concurrence 
in [***16]  that case explained that “Congress has 
the power to define injuries and articulate chains of 
causation that will give rise to a case or controversy 
where none existed before.” Id., at 580, 112 S. Ct. 
2130, 119 L. Ed. 2d 351 (opinion concurring in part 
and concurring in judgment).

HN9 LEdHN[9] [9] Congress’ role in identifying 
and elevating intangible harms does not mean that a 
plaintiff automatically satisfies the injury-in-fact 
requirement whenever a statute grants a person a 
statutory right and purports to authorize that person 
to sue to vindicate that right. Article III standing 
requires a concrete injury even in the context of a 
statutory violation. For that reason, Robins could 
not, for example, allege a bare procedural violation, 
divorced from any concrete harm, and satisfy the 
injury-in-fact requirement of Article III. See 
Summers, 555 U. S., at 496, 129 S. Ct. 1142, 173 L. 
Ed. 2d 1 (“[D]eprivation of a procedural right 
without some concrete interest that is affected by 
the deprivation . . . is insufficient to create Article 
III standing”); see also Lujan, supra, at 572, 112 S. 
Ct. 2130, 119 L. Ed. 2d 351.

This does not mean, however, that the risk of real 
harm cannot satisfy the requirement of 
concreteness. See, e.g., Clapper v. Amnesty Int’l 
USA, 568 U. S. ____, 133 S. Ct. 1138, 185 L. Ed. 
2d 264. For example, the law has long permitted 
recovery by certain tort victims even if their harms 
may be difficult [***17]  to prove or measure. See, 
e.g., Restatement (First) of Torts  [**646]  §§569 
(libel), 570 (slander per se) (1938). Just as the 
common law permitted suit in such instances, the 
violation of a procedural right granted by statute 
can be sufficient in some circumstances to 

constitute injury in fact. In other words, a plaintiff 
in such a case need not allege any additional harm 
beyond the one Congress has identified. See 
Federal Election Comm’n v. Akins, 524 U. S. 11, 
20-25, 118 S. Ct. 1777, 141 L. Ed. 2d 10 (1998) 
(confirming that a group of voters’ “inability to 
obtain information” that Congress had decided to 
make public is a sufficient injury in fact to satisfy 
Article III); Public Citizen v. Department of 
Justice, 491 U. S. 440, 449, 109 S. Ct. 2558, 105 L. 
Ed. 2d 377 (1989) (holding that two advocacy 
organizations’  [*1550]  failure to obtain 
information subject to disclosure under the Federal 
Advisory Committee Act “constitutes a sufficiently 
distinct injury to provide standing to sue”).

In the context of this particular case, these general 
principles tell us two things: On the one hand, 
Congress plainly sought to curb the dissemination 
of false information by adopting procedures 
designed to decrease that risk. On the other hand, 
Robins cannot satisfy the demands of Article III by 
alleging a bare procedural violation. A violation of 
one of the FCRA’s procedural requirements [***18]  
may result in no harm. For example, even if a 
consumer reporting agency fails to provide the 
required notice to a user of the agency’s consumer 
information, that information regardless may be 
entirely accurate. In addition, not all inaccuracies 
cause harm or present any material risk of harm. An 
example that comes readily to mind is an incorrect 
zip code. It is difficult to imagine how the 
dissemination of an incorrect zip code, without 
more, could work any concrete harm. 8

Because the Ninth Circuit failed to fully appreciate 
the distinction between concreteness and 
particularization, its standing analysis was 
incomplete. It did not address the question framed 
by our discussion, namely, whether the particular 
procedural violations alleged in this case entail a 
degree of risk sufficient to meet the concreteness 

8 We express no view about any other types of false information that 
may merit similar treatment. We leave that issue for the Ninth 
Circuit to consider on remand.
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requirement. We take no position as to whether the 
Ninth Circuit’s ultimate conclusion — that Robins 
adequately alleged an injury in fact — was correct.
* * *

The judgment of the Court of Appeals is vacated, 
and the case is [***19]  remanded for proceedings 
consistent with this opinion.

It is so ordered.

Concur by: Thomas

Concur

Justice Thomas, concurring.

The Court vacates and remands to have the Court 
of Appeals determine “whether the particular 
procedural violations alleged in this case entail a 
degree of risk sufficient to meet the concreteness 
requirement.” Ante, at ___, 194 L. Ed. 2d, at 646. 
In defining what constitutes a concrete injury, the 
Court explains that “concrete” means “‘real,’” and 
“not ‘abstract,’” but is not “necessarily 
synonymous with  [**647]  ‘tangible.’” Ante, at ___ 
- ___, 194 L. Ed. 2d, at 644-645.

I join the Court’s opinion. I write separately to 
explain how, in my view, the injury-in-fact 
requirement applies to different types of rights. The 
judicial power of common-law courts was 
historically limited depending on the nature of the 
plaintiff’s suit. Common-law courts more readily 
entertained suits from private plaintiffs who alleged 
a violation of their own rights, in contrast to private 
plaintiffs who asserted claims vindicating public 
rights. Those limitations persist in modern standing 
doctrine.
I

A

Standing doctrine limits the “judicial power” to 
“‘cases and controversies of the sort traditionally 
amenable to, and resolved by, the judicial 
process.’” Vermont Agency of Natural Resources v. 

United States ex rel. Stevens, 529 U. S. 765, 774, 
120 S. Ct. 1858, 146 L. Ed. 2d 836 (2000) (quoting 
,  [***20] Steel Co. v. Citizens for a Better 
Environment 523 U. S. 83, 102, 118 S. Ct. 1003, 
140 L. Ed. 2d 210 (1998)). To understand the limits 
that standing imposes on “the judicial Power,” 
therefore, we must “refer directly to the traditional, 
fundamental  [*1551]  limitations upon the powers 
of commonlaw courts.” Honig v. Doe, 484 U. S. 
305, 340, 108 S. Ct. 592, 98 L. Ed. 2d 686 (1988) 
(Scalia, J., dissenting). These limitations preserve 
separation of powers by preventing the judiciary’s 
entanglement in disputes that are primarily political 
in nature. This concern is generally absent when a 
private plaintiff seeks to enforce only his personal 
rights against another private party.

Common-law courts imposed different limitations 
on a plaintiff’s right to bring suit depending on the 
type of right the plaintiff sought to vindicate. 
Historically, common-law courts possessed broad 
power to adjudicate suits involving the alleged 
violation of private rights, even when plaintiffs 
alleged only the violation of those rights and 
nothing more. “Private rights” are rights “belonging 
to individuals, considered as individuals.” 3 W. 
Blackstone, Commentaries *2 (hereinafter 
Blackstone). “Private rights” have traditionally 
included rights of personal security (including 
security of reputation), property rights, and contract 
rights. See 1 id., at *130-*139; Woolhander 
& [***21]  Nelson, Does History Defeat Standing 
Doctrine?, 102 Mich. L. Rev. 689, 693 (2004). In a 
suit for the violation of a private right, courts 
historically presumed that the plaintiff suffered a de 
facto injury merely from having his personal, legal 
rights invaded. Thus, when one man placed his foot 
on another’s property, the property owner needed to 
show nothing more to establish a traditional case or 
controversy. See Entick v. Carrington, 2 Wils. K. 
B. 275, 291, 95 Eng. Rep. 807, 817 (1765). Many 
traditional remedies for private-rights causes of 
action—such as for trespass, infringement of 
intellectual property, and unjust enrichment—are 
not contingent on a plaintiff’s allegation of 
damages beyond the violation of his private legal 
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right. See Brief for Restitution and Remedies 
Scholars as Amici Curiae 6-18; see also Webb v. 
Portland Mfg. Co., 29 F. Cas. 506, 508, F. Cas. 
No. 17322 (No. 17,322) (Me. 1838) (stating that a 
legal injury “imports damage in the nature of it” 
(internal quotation marks omitted)).

 [**648]  Common-law courts, however, have 
required a further showing of injury for violations 
of “public rights” — rights that involve duties owed 
“to the whole community, considered as a 
community, in its social aggregate capacity.” 4 
Blackstone *5. Such rights include “free navigation 
of waterways, passage on public highways, and 
general compliance with regulatory law.” 
Woolhander [***22]  & Nelson, 102 Mich. L. Rev., 
at 693. Generally, only the government had the 
authority to vindicate a harm borne by the public at 
large, such as the violation of the criminal laws. 
See id., at 695-700. Even in limited cases where 
private plaintiffs could bring a claim for the 
violation of public rights, they had to allege that the 
violation caused them “some extraordinary damage, 
beyond the rest of the [community].” 3 Blackstone 
*220 (discussing nuisance); see also 
Commonwealth v. Webb, 27 Va. 726, 729 (Gen. Ct. 
1828). * An action to redress a public nuisance, for 
example, was historically considered an action to 
vindicate the violation of a public right at common 
law, lest “every subject in the kingdom” be able to 
“harass the offender with separate actions.” 3 
Blackstone *219; see also 4 id., at *167 (same). But 
if the plaintiff could allege “special damage” as 
 [*1552]  the result of a nuisance, the suit could 
proceed. The existence of special, individualized 
damage had the effect of creating a private action 
for compensatory relief to an otherwise public-
rights claim. See 3 id., at *220. Similarly, a plaintiff 
had to allege individual damage in disputes over the 
use of public lands. E.g., Robert Marys’s Case, 9 

* The well-established exception for qui tam actions allows private 
plaintiffs to sue in the government’s name for the violation of a 
public right. See Vermont Agency of Natural Resources v. United 
States ex rel. Stevens, 529 U. S. 765, 773-774, 120 S. Ct. 1858, 146 
L. Ed. 2d 836 (2000).

Co. Rep. 111b, 112b, 77 Eng. Rep. 895, 898-899 
(K. B. 1613) (commoner must establish not only 
injuria [legal injury] but also [***23]  damnum 
[damage] to challenge another’s overgrazing on the 
commons).
B

These differences between legal claims brought by 
private plaintiffs for the violation of public and 
private rights underlie modern standing doctrine 
and explain the Court’s description of the injury-in-
fact requirement. “Injury in fact” is the first of three 
“irreducible” requirements for Article III standing. 
Lujan v. Defenders of Wildlife, 504 U. S. 555, 560, 
112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992). The 
injury-in-fact requirement often stymies a private 
plaintiff’s attempt to vindicate the infringement of 
public rights. The Court has said time and again 
that, when a plaintiff seeks to vindicate a public 
right, the plaintiff must allege that he has suffered a 
“concrete” injury particular to himself. See 
Schlesinger v. Reservists Comm. to Stop the War, 
418 U. S. 208, 221-223, 94 S. Ct. 2925, 41 L. Ed. 
2d 706 (1974) (explaining this where plaintiffs 
sought to enforce the Incompatibility Clause, Art. I, 
§6, cl. 2, against Members of Congress holding 
reserve commissions in the Armed Forces); see also 
Lujan, supra, at 572-573, 112 S. Ct. 2130, 119 L. 
Ed. 2d 351 (evaluating standing where plaintiffs 
sought to enforce the Endangered Species Act); 
Friends of the Earth, Inc. v. Laidlaw Environmental 
Services (TOC), Inc., 528 U. S. 167, 183-184, 120 
S. Ct. 693, 145 L. Ed. 2d 610 (2000) (Clean Water 
Act). This requirement applies with special force 
 [**649]  when a plaintiff files suit to require 
an [***24]  executive agency to “follow the law”; at 
that point, the citizen must prove that he “has 
sustained or is immediately in danger of sustaining 
a direct injury as a result of that [challenged] action 
and it is not sufficient that he has merely a general 
interest common to all members of the public.” Ex 
parte Levitt, 302 U. S. 633, 634, 58 S. Ct. 1, 82 L. 
Ed. 493 (1937) ( per curiam). Thus, in a case where 
private plaintiffs sought to compel the U. S. Forest 
Service to follow certain procedures when it 
regulated “small fire-rehabilitation and timber-

136 S. Ct. 1540, *1551; 194 L. Ed. 2d 635, **647; 2016 U.S. LEXIS 3046, ***21



Page 15 of 19

Bruce D Greenberg

salvage projects,” we held that “deprivation of a 
procedural right without some concrete interest that 
is affected by the deprivation . . . is insufficient to 
create Article III standing,” even if “accorded by 
Congress.” Summers v. Earth Island Institute, 555 
U. S. 488, 490, 496-497, 129 S. Ct. 1142, 173 L. 
Ed. 2d 1 (2009).

But the concrete-harm requirement does not apply 
as rigorously when a private plaintiff seeks to 
vindicate his own private rights. Our contemporary 
decisions have not required a plaintiff to assert an 
actual injury beyond the violation of his personal 
legal rights to satisfy the “injury-in-fact” 
requirement. See, e.g., Carey v. Piphus, 435 U. S. 
247, 266, 98 S. Ct. 1042, 55 L. Ed. 2d 252 (1978) 
(holding that nominal damages are appropriate 
when a plaintiff’s constitutional rights have been 
infringed but he cannot show further injury).

The separation-of-powers concerns [***25]  
underlying our public-rights decisions are not 
implicated when private individuals sue to redress 
violations of their own private rights. But, when 
they are implicated, standing doctrine keeps courts 
out of political disputes by denying private litigants 
the right to test the abstract legality of government 
action. See Schlesinger, supra, at 222, 94 S. Ct. 
2925, 41 L. Ed. 2d 706. And by limiting  [*1553]  
Congress’ ability to delegate law enforcement 
authority to private plaintiffs and the courts, 
standing doctrine preserves executive discretion. 
See Lujan, supra, at 577, 112 S. Ct. 2130, 119 L. 
Ed. 2d 351 (“‘To permit Congress to convert the 
undifferentiated public interest in executive 
officers’ compliance with the law into an 
‘individual right’ vindicable in the courts is to 
permit Congress to transfer from the President to 
the courts the Chief Executive’s most important 
constitutional duty, to ‘take Care that the Laws be 
faithfully executed’”). But where one private party 
has alleged that another private party violated his 
private rights, there is generally no danger that the 
private party’s suit is an impermissible attempt to 
police the activity of the political branches or, more 
broadly, that the legislative branch has 

impermissibly delegated law enforcement authority 
from [***26]  the executive to a private individual. 
See Hessick, Standing, Injury in Fact, and Private 
Rights, 93 Cornell L. Rev. 275, 317-321 (2008).
C

When Congress creates new private causes of 
action to vindicate private or public rights, these 
Article III principles circumscribe federal courts’ 
power to adjudicate a suit alleging the violation of 
those new legal rights. Congress can create new 
private rights and authorize private plaintiffs to sue 
based simply on the violation of those private 
rights. See Warth v. Seldin, 422 U. S. 490, 500, 95 
S. Ct. 2197, 45 L. Ed. 2d 343 (1975). A plaintiff 
seeking to vindicate a statutorily created  [**650]  
private right need not allege actual harm beyond the 
invasion of that private right. See Havens Realty 
Corp. v. Coleman, 455 U. S. 363, 373-374, 102 S. 
Ct. 1114, 71 L. Ed. 2d 214 (1982) (recognizing 
standing for a violation of the Fair Housing Act); 
Tennessee Elec. Power Co. v. TVA, 306 U. S. 118, 
137-138, 59 S. Ct. 366, 83 L. Ed. 543 (1939) 
(recognizing that standing can exist where “the 
right invaded is a legal right, — one of property, 
one arising out of contract, one protected against 
tortious invasion, or one founded on a statute which 
confers a privilege”). A plaintiff seeking to 
vindicate a public right embodied in a federal 
statute, however, must demonstrate that the 
violation of that public right has caused him a 
concrete, individual harm distinct from the general 
population. See Lujan, supra, at 578, 112 S. Ct. 
2130, 119 L. Ed. 2d 351 (noting that, whatever the 
scope of Congress’ power to create [***27]  new 
legal rights, “it is clear that in suits against the 
Government, at least, the concrete injury 
requirement must remain”). Thus, Congress cannot 
authorize private plaintiffs to enforce public rights 
in their own names, absent some showing that the 
plaintiff has suffered a concrete harm particular to 
him.
II

Given these principles, I agree with the Court’s 
decision to vacate and remand. The Fair Credit 
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Reporting Act creates a series of regulatory duties. 
Robins has no standing to sue Spokeo, in his own 
name, for violations of the duties that Spokeo owes 
to the public collectively, absent some showing that 
he has suffered concrete and particular harm. See 
supra, at ___ - ___, 194 L. Ed. 2d, at 648-649. 
These consumer protection requirements include, 
for example, the requirement to “post a toll-free 
telephone number on [Spokeo’s] website through 
which consumers can request free annual file 
disclosures.” App. 23, First Amended Complaint 
¶74; see 15 U. S. C. §1681j; 16 CFR §610.3(a)(1) 
(2010).

But a remand is required because one claim in 
Robins’ complaint rests on a statutory provision 
that could arguably establish a private cause of 
action to vindicate the violation of a privately held 
right. Section 1681e(b) requires Spokeo to “follow 
reasonable procedures to assure maximum  [*1554]  
possible [***28]  accuracy of the information 
concerning the individual about whom the report 
relates.” §1681e(b) (emphasis added). If Congress 
has created a private duty owed personally to 
Robins to protect his information, then the violation 
of the legal duty suffices for Article III injury in 
fact. If that provision, however, vests any and all 
consumers with the power to police the “reasonable 
procedures” of Spokeo, without more, then Robins 
has no standing to sue for its violation absent an 
allegation that he has suffered individualized harm. 
On remand, the Court of Appeals can consider the 
nature of this claim.

Dissent by: Ginsburg

Dissent

Justice Ginsburg, with whom Justice Sotomayor 
joins, dissenting.

In the Fair Credit Reporting Act of 1970 (FCRA or 
Act), 15 U. S. C. §1681 et seq., Congress required 
consumer reporting agencies, whenever preparing a 
consumer report, to “follow reasonable procedures 
to assure maximum possible accuracy of the 

information concerning the individual about whom 
the report relates.” §1681e(b). To promote 
adherence to  [**651]  the Act’s procedural 
requirements, Congress granted adversely affected 
consumers a right to sue noncomplying reporting 
agencies. §1681n (willful noncompliance); §1681o 
(negligent noncompliance). 1 Thomas Robins 
instituted suit [***29]  against Spokeo, Inc., 
alleging that Spokeo was a reporting agency 
governed by the FCRA, and that Spokeo maintains 
on its Web site an inaccurate consumer report about 
Robins. App. 13.

In particular, Robins alleged that Spokeo posted “a 
picture . . . purport[ing] to be an image of Robins 
[that] was not in fact [of him],” and incorrectly 
reported that Robins “was in his 50s, . . . married, . 
. . employed in a professional or technical field, and 
. . . has children.” Id., at 14. Robins further alleged 
that Spokeo’s profile of him continues to 
misrepresent “that he has a graduate degree, that his 
economic health is ‘Very Strong[,]’ and that his 
wealth level [is in] the ‘Top 10%.’” Ibid. Spokeo 
displayed that erroneous information, Robins 
asserts, when he was “out of work” and “actively 
seeking employment.” Ibid. Because of the 
misinformation, Robins stated, he encountered 
“[imminent and ongoing] actual harm to [his] 
employment prospects.” Ibid. 2 As Robins 
elaborated on brief, Spokeo’s report made him 
appear overqualified for jobs he might have gained, 
expectant of a higher salary than employers [***30]  
would be willing to pay, and less mobile because of 
family responsibilities. See Brief for Respondent 
44.

1 Congress added the right of action for willful violations in 1996 as 
part of the Consumer Credit Reporting Reform Act, 110 Stat. 3009-
426.

2 Because this case remains at the pleading stage, the court of first 
instance must assume the truth of Robins’ factual allegations. In 
particular, that court must assume, subject to later proof, that Spokeo 
is a consumer reporting agency under 15 U. S. C. §1681a(f) and that, 
in preparing consumer reports, Spokeo does not employ reasonable 
procedures to ensure maximum possible accuracy, in violation of the 
FCRA.
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I agree with much of the Court’s opinion. Robins, 
the Court holds, meets the particularity requirement 
for standing under Article III. See ante, at ___, ___, 
194 L. Ed. 2d, at 644, 646 (remanding only for 
concreteness inquiry). The Court acknowledges that 
Congress has the authority to confer rights and 
delineate claims for relief where none existed 
before. Ante, at ___, 194 L. Ed. 2d, at 645; see 
Federal Election Comm’n v. Akins, 524 U. S. 11, 
19-20, 118 S. Ct. 1777, 141 L. Ed. 2d 10 (1998) 
(holding that inability to procure information to 
which Congress has created a right in the Federal 
Election Campaign Act of 1971 qualifies as 
concrete injury satisfying Article III’s standing 
requirement);  [*1555] Public Citizen v. Department  
of Justice, 491 U. S. 440, 449, 109 S. Ct. 2558, 105 
L. Ed. 2d 377 (1989) (holding that plaintiff 
advocacy organizations’ inability to obtain 
information that Congress made subject to 
disclosure [***31]  under the Federal Advisory 
Committee Act “constitutes a sufficiently distinct 
injury to provide standing to sue”); Havens Realty 
Corp. v. Coleman, 455 U. S. 363, 373, 102 S. Ct. 
1114, 71 L. Ed. 2d 214 (1982) (identifying, as 
Article III injury, violation of plaintiff’s right, 
secured by the Fair Housing Act, to “truthful 
information concerning the availability of 
housing”). 3 Congress’  [**652]  connection of 
procedural requirements to the prevention of a 
substantive harm, the Court appears to agree, is 
“instructive and important.” Ante, at ___, 194 L. 
Ed. 2d, at 645; see Lujan v. Defenders of Wildlife, 
504 U. S. 555, 580, 112 S. Ct. 2130, 119 L. Ed. 2d 
351 (1992) (Kennedy, J., concurring in part and 
concurring in judgment) (“As Government 
programs and policies become more complex and 
far reaching, we must be sensitive to the 
articulation of new rights of action . . . .”); Brief for 
Restitution and Remedies Scholars et al. as Amici 

3 Just as the right to truthful information at stake in Havens Realty 
Corp. v. Coleman, 455 U. S. 363, 102 S. Ct. 1114, 71 L. Ed. 2d 214 
(1982), was closely tied to the Fair Housing Act’s goal of eradicating 
racial discrimination in housing, [***32]  so the right here at stake is 
closely tied to the FCRA’s goal of protecting consumers against 
dissemination of inaccurate credit information about them.

Curiae 3 (“Congress cannot authorize individual 
plaintiffs to enforce generalized rights that belong 
to the whole public. But Congress can create new 
individual rights, and it can enact effective 
remedies for those rights.”). See generally Sunstein, 
Informational Regulation and Informational 
Standing: Akins and Beyond, 147 U. Pa. L. Rev. 
613 (1999).

I part ways with the Court, however, on the 
necessity of a remand to determine whether 
Robins’ particularized injury was “concrete.” See 
ante, at ___, 194 L. Ed. 2d, at 646. Judged by what 
we have said about “concreteness,” Robins’ 
allegations carry him across the threshold. The 
Court’s opinion observes that time and again, our 
decisions have coupled the words “concrete and 
particularized.” Ante, at ___, 194 L. Ed. 2d, at 644 
(citing as examples, Susan B. Anthony List v. 
Driehaus, 573 U. S. ___, ___, 134 S. Ct. 2334, 
2341, 189 L. Ed. 2d 246, 255 (2014) ); Summers v. 
Earth Island Institute, 555 U. S. 488, 493, 129 S. 
Ct. 1142, 173 L. Ed. 2d 1 (2009); Sprint 
Communications Co. v. APCC Services, Inc., 554 
U. S. 269, 274, 128 S. Ct. 2531, 171 L. Ed. 2d 424 
(2008); Massachusetts v. EPA, 549 U. S. 497, 517, 
127 S. Ct. 1438, 167 L. Ed. 2d 248 (2007)). True, 
but true too, in the four cases cited by the Court, 
and many others, opinions do not discuss the 
separate offices of the terms “concrete” and 
“particularized.”

Inspection of the Court’s decisions suggests that the 
particularity requirement bars complaints raising 
generalized grievances, seeking relief that no more 
benefits the plaintiff than it does the public at large. 
See, e.g., Lujan, 504 U. S., at 573-574, 112 S. Ct. 
2130, 119 L. Ed. 2d 351 (a plaintiff “seeking relief 
that no more directly and tangibly benefits him than 
it does the public at large does not state an Article 
III case or controversy” (punctuation omitted)); 
Perkins v. Lukens Steel Co., 310 U. S. 113, 125, 60 
S. Ct. 869, 84 L. Ed. 1108 (1940) (plaintiffs lack 
standing because they failed to show injury [***33]  
to “a particular right of their own, as distinguished 
from the public’s interest in the administration of 
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the law”). Robins’ claim does not present a 
question of that character. He seeks redress, not for 
harm to the citizenry, but for Spokeo’s spread of 
misinformation specifically about him.

Concreteness as a discrete requirement for 
standing, the Court’s decisions indicate,  [*1556]  
refers to the reality of an injury, harm that is real, 
not abstract, but not necessarily tangible. See ante, 
at ___ - ___, 194 L. Ed. 2d, at 644-645; ante, at 
___, 194 L. Ed. 2d, at 646 (Thomas, J., 
concurring). Illustrative opinions include Akins, 
524 U. S., at 20, 118 S. Ct. 1777, 141 L. Ed. 2d 10 
(“[C]ourts will not pass  [**653]  upon abstract, 
intellectual problems, but adjudicate concrete, 
living contests between adversaries.” (internal 
quotation marks and alterations omitted)); Diamond 
v. Charles, 476 U. S. 54, 67, 106 S. Ct. 1697, 90 L. 
Ed. 2d 48 (1986) (plaintiff’s “abstract concern does 
not substitute for the concrete injury required by 
Art[icle] III” (internal quotation marks and ellipsis 
omitted)); Los Angeles v. Lyons, 461 U. S. 95, 101, 
103 S. Ct. 1660, 75 L. Ed. 2d 675 (1983) 
(“Plaintiffs must demonstrate a personal stake in 
the outcome . . . . Abstract injury is not enough.” 
(internal quotation marks omitted)); Babbitt v. 
Farm Workers, 442 U. S. 289, 297-298, 99 S. Ct. 
2301, 60 L. Ed. 2d 895 (1979) (“The difference 
between an abstract question and a ‘case or 
controversy’ is one of degree, of course, and is not 
discernable by any precise test. The basic inquiry is 
whether the conflicting [***34]  contentions of the 
parties present a real, substantial controversy 
between parties having adverse legal interests, a 
dispute definite and concrete, not hypothetical or 
abstract.” (citation, some internal quotation marks, 
and ellipsis omitted)); Simon v. Eastern Ky. 
Welfare Rights Organization, 426 U. S. 26, 40, 96 
S. Ct. 1917, 48 L. Ed. 2d 450 (1976) 
(“organization’s abstract concern . . . does not 
substitute for the concrete injury required by Art. 
III”); California Bankers Assn. v. Shultz, 416 U. S. 
21, 69, 94 S. Ct. 1494, 39 L. Ed. 2d 812 (1974) 
(“There must be . . . concrete adverseness”; 
“[a]bstract injury is not enough.” (internal 
quotation marks omitted)); Railway Mail Assn. v. 

Corsi, 326 U. S. 88, 93, 65 S. Ct. 1483, 89 L. Ed. 
2072 (1945) (controversy must be “definite and 
concrete, not hypothetical or abstract”); Coleman v. 
Miller, 307 U. S. 433, 460, 59 S. Ct. 972, 83 L. Ed. 
1385 (1939) (opinion of Frankfurter, J.) (“[I]t [is] 
not for courts to pass upon . . . abstract, intellectual 
problems but only . . . concrete, living contest[s] 
between adversaries call[ing] for the arbitrament of 
law.”).

Robins would not qualify, the Court observes, if he 
alleged a “bare” procedural violation, ante, at ___, 
194 L. Ed. 2d, at 646, one that results in no harm, 
for example, “an incorrect zip code,” ante, at ___, 
194 L. Ed. 2d, at 646. Far from an incorrect zip 
code, Robins complains of misinformation about 
his education, family situation, and economic 
status, inaccurate representations that could affect 
his fortune in the job market. See Brief for Center 
for Democracy & Technology et al. as Amici 
Curiae 13 (Spokeo’s inaccuracies [***35]  bore on 
Robins’ “ability to find employment by creating the 
erroneous impression that he was overqualified for 
the work he was seeking, that he might be 
unwilling to relocate for a job due to family 
commitments, or that his salary demands would 
exceed what prospective employers were prepared 
to offer him.”); Brief for Restitution and Remedies 
Scholars et al. as Amici Curiae 35 (“An applicant 
can lose [a] job for being over-qualified; a suitor 
can lose a woman if she reads that he is married.”). 
The FCRA’s procedural requirements aimed to 
prevent such harm. See 115 Cong. Rec. 2410-2415 
(1969). I therefore see no utility in returning this 
case to the Ninth Circuit to underscore what 
Robins’ complaint already conveys concretely: 
 [**654]  Spokeo’s misinformation “cause[s] actual 
harm to [his] employment prospects.” App. 14.
* **

For the reasons stated, I would affirm the Ninth 
Circuit’s judgment.
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