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Experience
 30 Years experience in Forensic Accounting, expert testimony and
economic damages in litigation and fraud investigations with
specialization in government:
• Saving in elimination of wasteful spending , millions for
Government entities
• Developing systems for efficiency
• Implementing fraud prevention and awareness programs
• Conducting Fraud investigations and obtaining recoveries
• Capitalizing on additional revenue opportunities
• Outsourced Services

Fraud in Government Operations
Presented by:
Keith S. Balla,
CPA, PSA, ABV, CFF, CGMA
Partner in Charge,
Forensic, Litigation
& Valuation Services Group
kballa@pkfod.com
201-341-0678
www.pkfod.com

2

Fraud Prevention & Awareness
• U.S. organizations lose approximately 5% of annual revenue to
fraud
•

Occupational frauds are more likely to be detected by a tip than any
other means

• Small entities generally do a poor job of proactively detecting fraud
•

Size of the loss is strongly related to the position of the perpetrator

(Source: Association of Certified Fraud Examiners Report to the Nations)

Types of Victims
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How Occupational Fraud is Committed

Occupational Fraud By Category
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Detection of Fraud Schemes

Industry of Victim Organization
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Government Frauds
•

GHOST EMPLOYEE CASE

•

INFLATED CONSTRUCTION AND LEGAL FEES
KICKBACK CASE

•

BASEBALL STADIUM CASE

•

SNOW PLOWING & SLAT SPREADING CASE

•

TAX COLLECTOR CASE

•

TREASURER CONTROLLER CASE

•

SHARED SERVICES CASE

GHOST EMPLOYEE CASE
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INFLATED CONSTRUCTION AND
LEGAL FEES CASE

BASEBALL STADIUM CASE
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SNOW PLOWING AND SALT
SPREADING CASE

TREASURER CONTROLLER CASE
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SHARED SERVICES CASE

Key Controls and Procedures
•
•
•
•
•
•
•
•
•

Physical security of assets
ID tag and inventory of all assets
Keys, combinations & passwords
Employee access limited
Limited access to records
Fraud Hotline Tips
Computer security physical and passwords and software
Computer monitoring
Computer limited access to outside environment on web and
internet
• Annual analysis of needs versus results and value for each
operation
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Key Controls and Procedures
• Detailed Policy and procedure manual reviewed by and
signed off by each employee annually
• Segregation of Duties
• Detailed job descriptions
• Conflict of interest policy and signed disclosures
• Related party policy and signed disclosures
• Employee authorization for credit check and background
check if hired
• Review of Reports prepared daily, monthly quarterly and
annually
• Review Budgets versus actual review and explanations

Key Controls and Procedures
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Lock box for receipts
Procedures to handle cash
Daily deposits versus holding checks or cash
Handling bounced checks
Overpayments resolution and documentation
Unused checks security
Multiple signatures on checks
Check run match to signed checks before issuance and copied
and saved
Independent person perform bank reconciliations
Review outstanding checks
Review check sequence
Check receipts date with deposit dates
Review all bank statements for any unusual items
Review assessments
Review tax bills
Review receivables
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Key Controls and Procedures
• Exception reports for overtime or special payroll
• Tracking of used and unused sick and vacation time and pay
• Monthly and annual report of unused sick and vacation by
department by employee and approval and signature each year
by employee and supervisor and copy to finance/ HR
• Review termination of all benefits for terminated employees
• Review termination of payroll payments on employee termination
• Review employee report by name for relatives
• Review employee report by address for same address
• Run comparison of employee address to vendor addresses to
determine if employee running business as employee
• Cross training
• Use of hand readers and remote check in via technology
• Perform payroll payout/ visit each employee by surprise at least
annually

Frequent Fraud Areas
• Workers compensation potential double charges and
overcharges by brokers collecting fees for services
from municipality and commissions where referred
• Workers comp and health coverage use of favored
facilities at higher prices
• No background checks on vendors etc. and lack of
compliance with policies
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Frequent Fraud Areas (Continued)
• Government receives NO VALUE from work and
services provided
• Conflicts of interest
• Related parties not disclosed
• Falsification of manual records

Frequent Fraud Areas (Continued)
• Contracts with NO Oversight
• No tracking and approval of overtime, sick and
vacation time
• Poor contract provisions regarding performance and
damages for non performance
• Evaluate various departments and detailed job
descriptions to justify or not each position held
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Frequent Fraud Areas (Continued)
• No show and low show jobs of ghost employees
being paid with no observable function or benefit to
the Organization
• Leasing of government owned properties
• Snow plowing costs and standby costs (Experienced
that vendors collaborate to push up prices)
• Water and Sewer departments loss of inventory of
pipes and valves and controls
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FEDERAL RICO, 18 U.S.C. §1961-1968
Major Areas of Economic Activity for
Organized Crime





Narcotics trade.
Prostitution.
Illegal immigration.
Illegal sale of alcoholic beverages, cigarettes,
weapons and gasoline (tax avoidance).
 Credit card fraud.
 Illegal money lending.
 Insurance fraud and protection rackets.
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Framework for U.S. Racketeering
Legislation
While there is federal legislation specifically dealing with racketeering (and
organized crime), some U.S. States use non‐specialized statutes, such as for
criminal conspiracy for prosecuting crimes committed by organized crime
groups, while other States, like New Jersey, have their own racketeering
statutes.
This presentation focuses on the federal “Racketeering Influenced and Corrupt
Organizations” (RICO) statute, enacted in 1970 as Title IX of the Organized
Control Crime Act of 1970, and codified at 18 U.S.C. §§ 1961‐1968, New
Jersey State RICO Statute § 2C:41‐1‐6, and Italian Anti‐Corruption Statutes.
The Federal statute was developed principally for combating organized crime,
but is also used against white collar (financial fraud/securities fraud), and
has been extensively used in civil suits.
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Principal
Federal Actors
 Local U.S. Attorneys (one in each federal
judicial district within the U.S. – 94 in total)
 Department of Justice’s Organized Crime and
Gang Section (OCGS)
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Civil RICO, 18 U.S.C. §1962 (a) – (c)


To state an actionable RICO claim under 18 U.S.C. §1962, a private plaintiff must
plead seven elements:
1) that the defendant
2) through the commission of 2 or more acts
3) constituting a ‘pattern’
4) of ‘racketeering activity’
5) directly or indirectly invests in, or maintains an interest in, or participates in
6) an ‘enterprise’ [undertaking]
7) the activities of which affect interstate or foreign commerce.

Plaintiff can seek treble monetary damages, and attorneys fees and costs.
 The RICO statute defines an “enterprise” as “any individual, partnership, corporation
association, or other legal entity and any union or group of individuals associated in
fact although not a legal entity. 18 U.S.C. §1961 (c).
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Basic Concepts in
RICO
 RICO provides for severe criminal and civil penalties for persons
who engage in a “pattern of racketeering activity” or “collection of
an unlawful debt” and who have a specified relationship to an
“enterprise” that effects interstate commerce.
 Under the statute, “racketeering activity” includes state offenses
involving murder, robbery, extortion, and several other serious
crimes punishable by imprisonment for more than one year and
more than 70 serious federal crimes including extortion, interstate
theft, narcotics violations, mail fraud, wire fraud, currency reporting
violations and certain immigration offenses when committed for
financial gain.
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Basic Concepts
(cont’d)
 A “pattern” may be comprised of any combination or two or more of these
state or federal crimes committed within a statutorily defined time period.
 These “predicate acts” must be related and constitute part of a pattern of
continued criminal activity.
 An “unlawful debt” is a debt that arises from illegal gambling or loan‐
sharking activities.
 An “enterprise” includes any of the following: individual, partnership,
corporation, association or other legal entity, and any group of individuals
associated in fact although not a legal entity.
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The Concept of “Act or Threat”


18 U.S.C. § 1861(1)(A) defines racketeering as “any act or threat, involving murder,
kidnapping, extortion, dealing in obscene matters, or in dealing in controlled
substances or listed chemicals (as defined by the Controlled Substances Act),
which is chargeable under state law and punishable by prison for more than one
year. The words “act or threat” have been construed broadly by federal courts. An
accessory after the fact, however, does not count as a predicate offense. In
contrast, one who aids and abets the commission of a federal offense is treated as
if he committed the crime as a principal and thus may be charged under RICO for
an enumerated offense.



Note that an offense must be punishable by prison for more than one year at the
time it was committed – no retroactivity.



Also important is that the individual need not be actually charged and convicted
under state law for an offense to serve as a predicate to a RICO indictment.
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Illustrative Federal Predicate Offenses
 Travel Act, 18 U.S.C. § 1952.
 Mail & Wire Fraud, 18 U.S.C. § 1341.
 Obstruction of Justice, 18 U.S.C. § §1503‐1513.
 Bribery, 18 U.S.C. § 201.
 Counterfeiting, 18 U.S.C. §§ 471‐73.
 Identity Fraud, 18. U.S.C. § 1028.
 Sale and Receipt of Stolen Goods, 18 U.S.C. § 2315.
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RICO Provides for 4 Criminal Violations
 §1862(a) investing the proceeds of a pattern of racketeering activity or
from collection of an unlawful debt in an enterprise affecting interstate
commerce.
 §1862(b) acquiring or maintaining an interest in an enterprise affecting
interstate commerce through a pattern of racketeering or collection of an
unlawful debt.
 §1862(c) conducting the affairs of an enterprise affecting interstate
commerce “through” a pattern of racketeering activity or through the
alternative theory of collection of an unlawful debt.
 §1862(d) conspiring to commit §1862(a) –c, above.
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Major Amendments to Original Law


In 1978, amended to add as predicate act cigarette bootlegging.



In 1984, amended to add as predicate acts dealing in obscene matters, currency violations,
and certain automobile‐theft violations.



In 1986, added provisions relating to tampering with and retaliating against witnesses,
victims or informants, money laundering and forfeiture of substitute assets.



In 1988, amended to provide for life sentence where predicate offense also carried life
sentence and added new predicate offenses: murder for hire, sexual exploitation of children,
certain narcotics offenses.



In 1996, Civil RICO could not be predicated on the purchase or sale of securities, but could be
based on immigration fraud and alien smuggling as well as various infringements on
intellectual property.



In 2003, added Human Trafficking as a predicate offense.



In 2004, added charges related to NBC (Nuclear, Biological and Chemical) weapons.



In 2006, added charges related to illegal money transmitters.



In 2013, added charges related to fraud in foreign labor contracting.
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Civil Remedies
 §1864(a) permits the US to obtain any appropriate
relief to prevent and restrain any RICO violations,
including divestiture or, subject to the rights of
innocent persons, dissolution of an enterprise and
injunctions against further violations – i.e., very
broad.
 §1864(c) allows for treble damages, plus the cost of
the suit and attorneys’ fees – usually not available
under US legal system (noted above).
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State Anti-Organized Crime Legislation
 Some but not all states have the equivalent of anti‐racketeering statutes.
Many rely on the use of criminal conspiracy statutes.
 Most law enforcement activity has related to narcotics, illegal trade in
weapons and alcohol, prostitution, gambling, money laundering, illegal
migration.
 Web Sites Containing State Criminal or Penal Codes:
New Jersey:
https://www.njleg.state.nj.us/
New York:
http://assembly.state.ny.us/leg/?cl=82
Pennsylvania:
https://www.legis.state.pa.us/
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Practical Consequences: Why are There
So Few RICO Cases?
 Plea bargaining to lesser crimes is common.
 It is often hard to prove a RICO case because of the difficulty
of getting the cooperation of witnesses.
 Organized crime groups not only will kill or threaten potential
witnesses, but also often do not keep written records.
 Law enforcement is more successful bringing cases against
organized crime for tax evasion and money laundering.
 Punishment for tax evasion and money laundering (and
conspiracy to commit both offenses) are not as great as for
RICO, but at least the offenses are easier to prove.
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USA Patriot Act: Terrorism as a Form of
Organized Crime
 After the events of September 11, 2001, the U.S. adopted a new law which
introduced changes in many laws concerning the fight against terrorism.
The Law establishes special courts for the examination of cases involving
persons who are not U.S. citizens, who are accused of undertaking or
conspiring to undertake terrorist acts.
 The USA Patriot Act establishes anti‐money laundering laws and grants
extensive powers to the U.S. Attorney General including rules which are
still controversial such as the right to detain foreign citizens and persons
without citizenship, simplified procedures for introducing wire taps and
other preventive measures. The most controversial of these provisions
are temporary and will lose force in a set period unless re‐adopted by
Congress and signed by the President.
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NJ RICO STATUTE
(N.J.S.C. 2C:41-2 – 41-6)











RACKETEERING ACTIVITY: 29 violations and “any conduct defined as ‘racketeering activity’
under Federal RICO Statute.
MOST OF THE DEFINITIONS in New Jersey Statute track Federal Statute, “trade and
commerce” instead of “interstate or foreign commerce.”
PROHIBITED ACTIVITIES in 2C:41‐2 track those in §1962 of Federal RICO Statute.
CRIMINAL PENALTIES: If violence or firearms are involved in the Pattern of Racketeering
Activity, it is First Degree Crime. All other violations are Second Degree Crimes. – Similar
forfeiture provisions.
CIVIL REMEDIES: Similar to those provided by Federal RICO Statute.
INVESTIGATIVE INTERROGATORIES: Similar to those provided by §1968, Civil Investigative
Demands, in Federal RICO Statute.
LIBERAL CONSTRUCTION: Incorporates the Legislature’s Intent and U.S. S.Ct. holdings in
2C:41‐6.
REMEDIES CUMULATIVE: § 2C:41‐6.1.
SEVERABILITY: § 2C:41‐6.2.
New Jersey RICO Statute interpreted in conformity with Federal RICO Statute – 3d Cir. and
N.J.S.Ct. (see, Prudential Ins. Co. of Am. V. Bank of Am., Nat. Ass’n, 14 F. Supp.3d 591, 614
(D.N.J. 2014))
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CIVIL USES OF RICO






18 U.S.C. 1964(c) and N.J. Stat. §2C:41‐4(c) provide for it.
Brought by U.S. or N.J. A.G. or civil litigants.
Violations result in treble damages and Attorneys fees.
Plus stigma of being found to be a Racketeering Enterprise.
There was a trend to use RICO pleadings in more and more
commercial disputes; Courts have pushed back against it.
 Still Used, “Weinstein Sexual Enterprise” Class Action; cover up
equates to “Obstruction of Justice” and “multiple instances of mail
and wire fraud.”
 Beware that a Civil RICO case will generally be stayed in New Jersey
if there is an ongoing criminal RICO case.
 RICO has certain extraterritorial applications pursuant to §1962, but
private causes of action under §1964(c) require a domestic injury.
RJR Nabisco, Inc. v. European Community, et al., 579 U.S. ____, 136
S.Ct. 2090, 195 L.Ed.2d 476 (2016)
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ITALIAN ANTI CORRUPTION LAWS










Italian Laws have been less effective against O.C. than U.S. RICO laws.
4 Major O.C. groups:
1) Mafia‐Sicily
2) Camorra‐Naples
3) ‘Ndrangheta‐Calabria
4) Sacra Corona Unita‐Puglia
Originally offered refuge and protection for Italian peasants under foreign rule.
Morphed into criminal enterprise that substitutes their version of law and social control as an
alternative to the government.
Act No. 1435 of December 27, 1956 – provide warnings and send suspects into the internal
exile.
Act No. 575 of March 31, 1965 – extended Act No. 1435 to “associates of the Mafia.”
Article 416 of Italian Penal Code of 1931 – prosecute at least 3 persons who associate for the
purpose of committing crimes, subject to 3‐7 years in prison.
Article 416‐bis (amendment) – response to killing of Perfect Della Chiesa and punish not just
O.C. associa on and collabora on, but membership itself → pursue “untouchables” –
removed barrier of first establishing a criminal act.
 Problems with definitions.
 Many innocents indicted.
 Courts refused to convict.
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NEW JERSEY EXPUNGEMENT
UPDATE

Morris County Prosecutor's Office
First Assistant Prosecutor Thomas A* Zelante
Assistant Prosecutor Jacqueline A. Sopko

Introduction
In an effort to remove obstacles for an individual to clear their name, several amendments
to the expungement statute, NJ.S.A. 2C:52"2, were made by the New Jersey Legislature, which
went into effect on October 1, 2018. The amendments allow for payment plans to finance a fine
or restitution, shortened waiting periods, and increased the number of convictions that may be

eligible for expungement. The intent was to allow applicants to clear their record and find
meaningful employment and educational opportunities, as employers complete a criminal
background check during the application process.
"Shortened Waiting Periods"
Traditionally, the waiting period to apply for an expungement for an indictable
conviction was ten (10) years from the date of conviction, final payment of applicable fines,
completion of probation or parole, or release from incarceration. Under the amendments, the

waiting period to apply for an expungement was shortened to six (6) years from the date of
conviction, final payment of applicable fines, completion of probation or parole, or release from
incarceration. The early-pathway provision of the statute still exists and allows for a petitioner to
apply at an earlier date for expungement, if their behavior and character has been sound, and five
years have passed since the conviction or satisfactory completion of the sentence imposed,
whichever is later. The early-pathway provides the Court the discretion to grant the expungement
based upon the public interest, the nature of the offense, and the applicant's character and
conduct since the conviction.

By way of example, Petitioner Bob Smith was convicted of 3rd degree Theft by
Deception on August 21, 2010. He was sentenced to two years probation on October 10, 2010.

Petitioner successfully completed probation with no violations on October 10, 2012. He applies
for an expungement on October 12,2018.

Mr. Smith can now receive an expungement under the new statute if he has no other
convictions for indictable crimes or disorderly persons offenses. It has been six years since his
termination of probation, therefore, he is eligible for an expungement.

Another question may be, could Mr. Smith have been eligible for expungement on
October 10, 2017? Clearly, yes.
The early "pathway provision allows for an expungement five years after
probation/release from incarceration. The Court would have discretion to see if this person has
had "good character" since his conviction and completion of probation. The prosecutor may

object if he or she believes that the person has not had good character since the conviction or has
received additional disorderly persons or indictable charges/convictions.
Number of Disorderly Persons Offenses"

The prior law allowed a petitioner to expunge three (3) disorderly persons offenses if the
petitioner had not been convicted of an indictable crime. Under the new law, Petitioners that
have not been convicted of an indictable crime may have four (4) disorderly/petty disorderly
persons offenses expunged instead of three (3). If an applicant has been convicted of an
indlctable crime, the new law allows the number ofdisorderly/petty disorderly persons
convictions to increase from two (2) to three (3) offenses.

"The PTI Bar"
Previously, if a petitioner was granted admission in to the Pre-Trial Intervention ("PTI")
program for an indictable conviction and that conviction was dismissed, they could not expunge
any prior or subsequent disorderly persons offenses or indictable convictions. This bar also

applied to completion of any supervisory treatment or other diversion program. This restriction is
now completely eliminated. Of course, if an applicant receives the expungement, the expunged

records would be available for review to determine whether a person may be eligible for another
entry into a supervisory treatment or diversion program for any subsequent charges.

By way of example, Petitioner Betty Davis was charged with 3rd degree Stalking and
entered into PTI on June 3, 2014. She successfully completed PTI and the charge was dismissed
by the Court on June 3, 2015. Prior to this charge, she was convicted of a disorderly persons
offense for possession of cocaine on April 1, 2013. On April 1, 2013, she was sentenced to a fine
of $500. The fine was successfully paid on May 1, 2013.
A sample question may be, can Petitioner Betty Davis receive an expungement for both

the disorderly persons offense and the indictable charge for which she received PTI?
The answer is, yes, under the new statute she may receive an expungement. The PTI bar
is no longer a ban. Before the amendment, this petitioner would NOT be able to receive an
expungement for the disorderly persons drug offense.

"Fines and Restitution"

Since fines and restitution were often a deterrent for a petitioner to seek an expungement,

the Legislature created a provision that would allow a petitioner who otherwise met the
expungement requirements, but who still owed fines or restitution, an opportunity to alleviate

this burden. The Court may set up a payment plan through the Comprehensive Enforcement
Program (XJ.S.A. 2B: 19-1 et seq.) in order for the petitioner to continue paying their fine or
restitution, or the Court can enter a civil judgment for the remaining amount owed. Accordingly,
the fine will no longer be a barrier for an otherwise eligible applicant. There are various nonmonetary collection methods that the Court may impose to meet the fine penalty. For example,
the petitioner may owe money but cannot afford to pay it, so the Court can convert an existing

fine to be reconciled through the Shemffs Labor Assistance Program ("SLAP") program or
Community Service.

"Nullification of Expuneement"

Another new aspect addressing non-payment of monetary fmes is that, if the applicant

does not comply with the payment plan, the Court may nullify the expungement. The applicant
may apply for a payment plan through the court system and the Court will assign an appropriate
amount based on income or ability to pay. The Court may reinstate the expungement, if the
applicant satisfies the amount owed at a later date.

"Crime Spree Expungement"

The new expungement amendment also allows for what is commonly referred to as a
"Crime Spree" expungement. This type of expungement is triggered when an applicant has been

convicted of multiple crimes or a combination of multiple crimes and disorderly persons or petty

disorderly persons offenses, "which were interdependent or closely related in circumstances and
-were committed as part of a sequence of events that took place within a comparatively shortperiod of time regardless of the date of conviction. " N.J.S.A. 2C:52-2 (a), (effective on October

7, 2018). It should be noted that a "short-period" of time was not defined in the amendment. This
is a drastic change in the law, since it has long been determined that an applicant may only
receive an expungement for one indictable conviction. This amendment allows the petitioner

leeway and the Court now has greater discretion. The offenses could be listed in a single
Judgment of Conviction, but are not required to be if they were interdependent or closely related
in circumstances. This will be an area that will likely result in a great deal of litigation.
By way of example. Petitioner John Doe was suffering from financial difficulties during
the month of May 2008. He was arrested on May 5, 2008, for 4th degree Shoplifting. He spent
one night injail and then was subsequently released. He was arrested again on May 10, 2008, for
3rd degree Fraudulent Checks and 3rd degree Theft by Deception. Petitioner was released the
following day. On May 15, 2008, Petitioner was arrested and charged with 4th degree Credit
Card Fraud.

Petitioner was sentenced to thirty days in the county jail on June 5, 2009, for the 3rd
degree shoplifdng conviction. Petitioner was then sentenced on August 5, 2009, to two years'

probation for fraudulent checks, theft by deception, and credit card fraud convictions. These
three convictions were placed on the same Judgment of Conviction.

A proposed question may be, is Petitioner eligible for expungement for the four
indlctable convictions from the three separate arrest dates?

The answer is, yes. Under the new "crime-spree" provision of the amendments, since
these events were closely related in time, he is eligible for expungement. The three arrests took
place within a few weeks of each other.

"Controlled Danserous Substances"

In regard to criminal convictions for the sale, distribution, or possession with intent to
distribute marijuana or hashish, the Legislature increased the amount (weight) of a marijuana
conviction that can be expunged and slightly decreased the amount (weight) ofahashish
conviction that can be eligible for expungement. For example, NJ.S.A. 2C:52"2 states that less

than one ounce of marijuana and less than five grams ofhashish are eligible for expungement.
Previously, the law allowed for a smaller amount, specifically 25 grams (0.89 ounces) of
marijuana and five grams or less ofhashish, to be expunged. This allows low-level dmg
offenders the opportunity to clear their record. The thought-process on changing these amounts

was to include those convictions for the fourth-degree crime under the Criminal Code. A third
and fourth degree possession with intent to distribute and distribution may still be expunged
under the existing statute "where the Court finds that expungement is consistent with the public
interest, giving due consideration to the nature of the offense and the petitioner's character and
conduct since conviction." This provision has not changed and remains in effect.

Chart
Weiffht EIieible for

Prior to 10.01.18

As of 10.01.18

Expunsement

Amount of Marijuana

25 grams or (0.89 ounce)

Amount of Hashish

Five grams or less

Less than 1.00 ounce

Less than five grams (Less
than 0.17 ounce).

Juvenile Offenders
It is important to note that for juvenile offenders, a petitioner who has been adjudicated a
juvenile delinquent may have his entire record of delinquency expunged if three (3) years have
elapsed since the final discharge of supervision or any other court order. The previous statute

required a waiting period of five (5) years.
By way of example, if Elizabeth McGuire was adjudicated a delinquent for criminal
mischief and sentenced to one year probation on October 10, 2014. If she then successfully
completed probation on October 10, 2015, she would be eligible for expungement on October
50, 2018. The prior law would have delayed the waiting period until the year 2020.
Conclusion

In conclusion, the spirit of the law was to give offenders a better chance of clearing their
records to become productive members of society. These amendments will open a door of ample

opportunity for those who have committed crimes and have paid their dues to society.
The Drug Court Proeram

Turning to information regarding the Drug Court Program, in order for a defendant to be
eligible for Drug Court or special probation there are two distinct paths:
1.) N.J.S.A. 2C:35-14: For defendants charged with a crime, where if convicted, there is

presumption of incarceration or mandatory period of parole meligibillty; or
2.) N.J,S.A. 2C:45-1: The defendant is not subject to the presumption of incarceration or

mandatory period of parole ineligibility and must have two and a half years left on
probation when sentenced to Drug Court

Additionally, the defendant must also fit within the following categories, as set forth in
the Manual for Operation of Adult Drug Courts in New Jersey at page 16:
1.) Drug or alcohol dependent as defined in NJ.SA. 2C:35-2 at time of commission of
the offense fNJ.S.A. 2C:35-14a(2); and
2.) Either under the influence at time of commission of the offense or committed the
crime to obtain money to pay for drugs or support the habit (NJ.S.A. 2C:35-14a(3);
and
3.) Substance abuse treatment will benefit the person and reduce likelihood of future
criminal behavior (NJ.S.A. 2C:35-14a[4]); and
4.) There will be no danger to the community if placed on Special Probation (N.J.S.A.

2C:35-Ha[9]);and
Defendants that are ineligible for Drug Court are those who fit within the following
categories, as set forth in the Manual for Operation of Adult Drug Courts in New Jersey at page
12.

1.) A prior conviction or juvenile adjudication for Criminal Homicide, Aggravated
Manslaughter, Manslaughter, Kidnapping, Aggravated Sexual Assault, Sexual
Assault, Aggravated Assault, or similar crimes in other states or federal court in
accordance with NJ.S.A. 2C:35-14a; or

2.) Currently charged with crime involving firearm or pending firearm charge; or
3.) Two or more prior first and or second degree convictions; or
4.) A prior first and or second degree conviction, and two or more third degree
convictions that are not violations ofNJ.S.A. 2C:35"10 Possession of CDS; or
5.) Current charges include a first degree crime; or

6.) No Early Release Act (NERA) offenses except for 2nd degree Robbery and 2nd degree
Burglary; or
7.) Distribution or conspiracy or attempt to distribute CDS to a juvenile near or on school
property; or
8.) Any crime other than NJ.S.A. 2C:35-7, in which a mandatory period minimum
period of incarceration is required

The Drug Court Expuneement

Background

The Drug Court expungement statute is found in NJ.S.A. 2C:35-14(m). It became
effective on April 18, 2016. The statute allows for any retroactive Drug Court graduates before
April 18, 2016, eligibility for expungement of their criminal record.
If a Drug Court participant is successfully discharged, a defendant may immediately
apply to have their criminal record expunged. The term "successfully discharged" means that the
defendant graduated from the Drug Court Program. According to the Manual for Operation of
Adult Drug Courts in New Jersey, the following criteria must successfully be completed prior to
commencement, as cited at page 42:

1.) One-year continuous clean time (no positive urine tests);

2.) Successfully complete the treatment program and aftercare as required by the Drug
Court team;

3.) Must be employed full time or enrolled in school (there is an exception if the
defendant suffers from a disability where they are not able to work);
4.) Must be current on regular payments of their fines and penalties imposed at

sentencing. Child support payments must also be up to date;
5.) Show a history of compliance with Drug Court stipulations as well as a record of the
amount of times sanctions were imposed;

6.) The defendant must show the judge and the Drug Coui-t Team a sober network of
support in the community in which they reside; and lastly
7.) There can be no criminal charges or active bench warrants that are pending against the
defendant.

The same disqualifying convictions as stated in N.J.S.A. 2C:52"2(b) and (c) for
traditional expungements apply for Drug Court expungements as well. The following types of
offenses are precluded from both traditional and Drug Court expungement.
See NJ.S.A. 2C:52-2(b) and (c):
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• Criminal Homicide (2C: 11 -1) (Except Death by Auto)

• Kidnapping (2C:13-1)
• Criminal Restraint (2C:13~2)
• False Imprisonment (2C:13-3)
• Arson and related offenses (2C:17~1)
• Robbery (2C:15-l)
• Perjury (2C:28"1)
• False Swearing (2C:28-2)
• Luring or Enticing (2C: 13-6)
• Human Trafficking (2C:13-8)
• Sexual Assault and Aggravated Sexual Assault (2C:14-2)
• Aggravated Criminal Sexual Contact ~ if the victim is a minor (2C: 14-3a)
• Criminal Sexual Contact - if the victim is a minor and the offender is not the parent

(2C:14-3b)
* Endangering the Welfare of a Child ~~ photographs or films a child in a prohibited sexual
act or in simulation of act or sues a device to simulate that act (2C:24-4b(4))
• Endangering the Welfare of a child by engaging in sexual contact or causing the child
other hann(2C;24"4a)
• Endangering the welfare of a child by causing or permitting a child to engage in a

prohibited sexual act (2C:24'4b(3))
• Endangering the welfare of a child by selling or manufacturing child pornography

distributing, possessing with intent to distribute/file sharing (2C:24-4b(5)(a))
• Endangering the welfare of child by possessing and viewing child pornography (2C:24-

4b(5)(b))
• Promoting prostitution of a child (2C:34-lb(4)
• Producing or Possessing weapons - Chemical/Biological/Nuclear/Radiological (2C:383).
•Terrorism (20:38-2)
• This also includes attempts or conspiracies to commit these crimes

If a defendant applies for a Drug Court expungement and has no disqualifying prior
convictions, the Court shall grant the Drug Court expungement unless the State can show that the
need for the availability of the records outweighs the benefits of defendant being free of criminal
record, or the expungement would not be in interest of public safety. The Drug Court
expungement process is unique in that unlike traditional expungements, the Drug Court

11

expungement has no waiting period, is free of charge to applicants, public defenders can file the
application, and there is a presumption in favor of expungement.

Under NJ.S.A. 2C:35"14(m)(4) a criminal record can be restored. IfaDmg Court
recipient is subsequently convicted of any crime, the Court may restore the person's entire

criminal history. If this occurs, the applicant is barred from seeking any future expungement The
prosecutor is responsible for filing a motion for restoration of the criminal record.

Recent and Pending Case Law
The most recent case that will affect Drug Court expungements is In the Matter of the
Expungement ofT.B., J.N.-T, and R.C. This case was recently argued at the New Jersey

Supreme Court on October 10, 2018. At issue is whether Drug Court graduates seeking
expungement of their criminal records must make a "public interest" showing, as indicated in

N.J.S.A. 2C:52-2(c)(3), for certain third and fourth degree drug offenses.
When applying for a traditional expungement, N.J.S.A. 2C:52~2(c)(3) states that;
In the case of conviction for the sale or distribution of a controlled dangerous substance
or possession thereof with intent to sell, expungement shall be denied except where the
crimes involve;

(1) "Marijuana, where the total quantity sold, distributed or possess with intent to sell
was less than one ounce;

(2) Hashish, where the total quantity sold, distributed or possessed with intent to see was
less than five grams; or

(3) Any controlled dangerous substance provided that the conviction is of the third of
fourth degree, where the court finds that expungement xs consistent with the
public interest, giving due consideration to the nature of the offense and the
petitioner's character and conduct since conviction."

At the Trial Court level for the above mentioned case, the Court rejected the State's
objection that the petitioners must make a "public interest" argument in order to have their third
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degree distribution conviction expunged. The State appealed. The Appellate Division held on
August 1, 2017, that "we are persuaded that a court may grant a Dmg Court expungement of a

record that includes a conviction for a third and fourth-degree CDS offense, as described in
NJ.SA. 2C:52-2(c)(3), only if the applicant makes the public interest showing^
That being said, the Court held that it is the Petitioner's burden to show that they have
presented good character and conduct since conviction. "A Drug Court expungement applicant is

directed to include with their applications "all transcripts of plea and sentencing hearings, as well
as a copy of the presentence report" for third or fourth degree offenses described in NJ.S.A.

2C:52-2(c)(3).
The Appellate Court found that solely relying on the fact that the applicant graduated
from Drug Court is not enough to satisfy the "public interest" showing. The Court should
consider the risk of re-offending, gamful employment or education, compliance with legal
obligations, such as child support and motor vehicle laws and fines, and maintained family and
community ties that show law-abiding behavior.

Conclusion

As of August 6, 2018, the Administrative Office of the Court (AOC) reported 5,468
individuals who have successfully graduated from Drug Court. There have been 750 graduates
statewide that have successfully expunged their criminal records after completing their term of
special probation.

The authors extend their gratitude to Robert Ramsey, Esq., Assistant Prosecutor Robert Wisse

and Assistant Prosecutor Patrick Breen ofPassaic County Prosecutor's Office for their
invaluable input.
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KeyCite Yeliow Flag - Negative Treatment
Proposed Legisiation

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-1

2C:52-i. Definition of expungement
Currentness

a. Except as otherwise provided in this chapter, expungement shall mean the extraction and isolation of all records on
file within any court, detention or correctional facility, law enforcement or criminal justice agency concerning a person s
detection, apprehension, arrest, detention, trial or disposition of an offense within the criminal justice system.

b. Expunged records shall include complaints, warrants, arrests, commitments, processing records, fingerprints,

photographs, index cards, "rap sheets" and judicial docket records.

Credits
L.1979,c. 178, § 108, eff. Sept. 1, 1979.

Notes of Decisions (21)
N. J. S, A, 2C:52"1, NJ ST 2Q52-1

Current with laws through L.2018, c. 120 and J,R. No. 10
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ICeyCite Yeliow Flag - Negative Treatment
Proposed Legislation

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-2

2C:52-2. Indictable offenses
Effective: October i, 2018
Currentness

<Text of section effective Oct. 1, 2018, See, also, section 2C;52-2 effective until Oct, 1, 2018.>
Indictable Offenses.

a. In all cases, except as herein provided, a. person may present an expungement application to the Superior Court

pursuant to this section if:
the person has been convicted of one crime under the laws of this State , and does not otherwise have any prior or
subsequent conviction for another crime, whether within this State or any other jurisdiction; or
the person has been convicted of one crime and less than four disorderly persons or petty disorderly persons offenses
under the laws of this State, and does not otherwise have any prior or subsequent conviction for another crime, or any
prior or subsequent conviction for another disorderly persons or petty disorderly persons offense such that the total
number of convictions for disorderly persons and petty disorderly persons offenses would exceed three, whether any
such crime or offense conviction was within this State or any other jurisdiction ; or
the person has been convicted of multiple crimes or a combination of one or more crimes and one or more disorderly
persons or petty disorderly persons offenses under the laws of this State, all of which are listed in a single judgment of
conviction, and does not otherwise have any prior or subsequent conviction for another crime or offense in addition to
those convictions included in the expungement application, whether any such conviction was within this State or any
other jurisdiction; or
the person has been convicted of multiple crimes or a combination of one or more crimes and one or more disorderly
persons or petty disorderly persons offenses under the laws of this State, which crimes or combination of crimes and
offenses were interdependent or closely related in circumstances and were committed as part of a sequence of events
that took place within a comparatively short period of time, regardless of the date of conviction or sentencing for each
individual crime or offense, and the person does not otherwise have any prior or subsequent conviction for another crime
or offense in addition to those convictions included in the expungement application, whether any such conviction was
within this State or any other jurisdiction.
The person, if eligible, may present the expungement application after the expiration of a period of six years from the
date of his most recent conviction, payment of fine, satisfactory completion of probation or parole, or release from
incarceration , whichever is later . The term "fine" as used herein and throughout this section means and includes any
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fine, restitution, and other court-ordered financial assessment imposed by the court as part of the sentence for the
conviction, for which payment of restitution takes precedence in accordance with chapter 46 of Title 2C of the New
Jersey Statutes.' The person shall submit the expungement application to the Superior Court in the county in which the
conviction for the crime was adjudged, which contains a separate, duly verified petition as provided in NJ.S.2C:52"7
for each conviction sought to be expunged, praying that the conviction, or convictions if applicable, and all records and
information pertaining thereto be expunged. The petition for each conviction appended to an application shall comply
with the requirements set forth in N.J.S.2C:52-1 et seq.
Notwithstanding the provisions concerning the six-year time requirement, if a fine which is currently subject to collection
under the comprehensive enforcement program established pursuant to P,L.1995, c. 9 (C.2B:19-1 et al,) is not yet
satisfied due to reasons other than willful noncompliance, but the time requirement of six years is otherwise satisfied,
the person may submit the expungement application and the court may grant an expungement, provided, however, that
ifexpungement is granted under this paragraph, the court shall provide for the continued collection of any outstanding
amount owed that is necessary to satisfy the fine or the entry of civil judgment for the outstanding amount in accordance
with section 8 ofP.L.2017, c. 244 (C.2Q52-23.1).
Additionally, an application may be filed and presented, and the court may grant an expungement pursuant to this
section, although less than six years have expired in accordance with the time requirements when the court finds:

(1) the fine is satisfied but less than six years have expired from the date of satisfaction , and the time requirement of six
years is otherwise satisfied, and the court finds that the person substantially complied with any payment plan ordered
pursuant to N,J.S.2C:46-1 et seq., or could not do so due to compelling circumstances affecting his ability to satisfy
the fine; or

(2) at least five but less than six years have expired from the date of the most recent conviction, payment ot fine,
satisfactory completion of probation or parole, or release from incarceration, whichever is later; and
the person has not been otherwise convicted of a crime, disorderly persons offense, or petty disorderly persons offense
since the time of the most recent conviction; and the court finds in its discretion that expungement is in the public interest,
giving due consideration to the nature of the offense or offenses, and the applicant's character and conduct since the
conviction or convictions.

In determining whether compelling circumstances exist for the purposes of paragraph (1) of this subsection, a court may
consider the amount of the fine or fines imposed, the person's age at the time of the offense or offenses, the person s
financial condition and other relevant circumstances regarding the person's ability to pay.

b. Records of conviction pursuant to statutes repealed by this Code for the crimes of murder, manslaughter, treason,
anarchy, kidnapping, rape, forcible sodomy, arson, perjury, false swearing, robbery, embracery, or a conspiracy or any

attempt to commit any of the foregoing, or aiding, assisting or concealing persons accused of the foregoing crimes, shall
not be expunged.

Records of conviction for the following crimes specified in the New Jersey Code of Criminal Justice shall not be subject
to expungement: N.J.S.2C:11-1 et seq. (Criminal Homicide), except death by auto as specified in NJ.S.2C:11-5 and
strict liability vehicular homicide as specified in section 1 ofP.L.2017,c. 165(C.2C:11-5,3);N.J.S.2C:13-1 (Kidnapping);
section 1 of P.L.1993, c. 291 (C.2C:13"6) (Luring or Enticing); section I of P.L.2005, c. 77 (C.2C:13-8) (Human
Trafficking); N.J,S.2C:14-2 (Sexual Assault or Aggravated Sexual Assault); subsection a. ofNJ.S.2C:14-3 (Aggravated
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Criminal Sexual Contact); if the victim is a minor, subsection b. ofNJ.S.2C:14-3 (Criminal Sexual Contact); if the victim
is a minor and the offender is not the parent of the victim, N.J.S.2C:l3-2 (Criminal Restraint) or N.J.S.2Q13-3 (False
Imprisonment); N.J.S.2C:15-1 (Robbery); N.J.S.2C:17-1 (Arson and Related Offenses); subsection a. ofNJ.S.2C:24-4
(Endangering the welfare of a child by engaging in sexual conduct which would impair or debauch the morals of the
child, or causing the child other harm); paragraph (4) of subsection b. ofN,J,S.2C:24-4 (Photographing or filming a
child in a prohibited sexual act or for portrayal in a sexually suggestive manner); paragraph (3) of subsection b. of
N.J.S.20:24-4 (Causing or permitting a child to engage in a prohibited sexual act or the simulation of an act, or to
be portrayed in a sexually suggestive manner); subparagraph (a) of paragraph (5) of subsection b. ofN.J.S.2C:24-4
(Distributing, possessing with intent to distribute or using a file-sharing program to store Items depicting the sexual
exploitation or abuse of a child); subparagraph (b) of paragraph (5) of subsection b. of N,J.S,2C:24-4 (Possessing or
viewing items depicting the sexual exploitation or abuse of a child); section 8 of P.L.2017, c. 141 (C.20:24-4.1) (Leader
of a child pornography network); N.J.S.2Q28-1 (Perjury); N.J.S.2C:28-2 (False Swearing); paragraph (4) of subsection
b. ofN.J.S.2C:34-l (Knowingly promoting the prostitution of the actor's child); section 2 ofP.L.2002, c. 26 (C.2C:38-2)
(Terrorism); subsection a. of section 3 of P.L.2002, c. 26 (C.20:38-3) (Producing or Possessing Chemical Weapons,
Biological Agents or Nuclear or Radiological Devices); and conspiracies or attempts to commit such crimes.
Records of conviction for any crime committed by a person holding any public office, position or employment, elective
OF appointive, under the government of this State or any agency or political subdivision thereof and any conspiracy
or attempt to commit such a crime shall not be subject to expungement if the crime involved or touched such office,
position or employment.

c. In the case of conviction for the sale or distribution of a controlled dangerous substance or possession thereof with
intent to sell, expungement shall be denied except where the crimes involve:

(1) Marijuana, where the total quantity sold, distributed or possessed with intent to sell was less than one ounce;

(2) Hashish, where the total quantity sold, distributed or possessed with intent to sell was less than five grams; or

(3) Any controlled dangerous substance provided that the conviction is of the third or fourth degree, where the court
finds that expungement is consistent with the public interest, giving due consideration to the nature of the offense and
the petitioner's character and conduct since conviction.

d. In the case of a State licensed physician or podiatrist convicted of an offense involving drugs or alcohol or pursuant
to section 14 or 15 ofP.L.1989, c, 300 (C.2C:21-20 or 2C:21-4.1), the court shall notify the State Board of Medical
Examiners upon receipt of a petition for expungement of the conviction and records and information pertaining thereto.

Credits
L.1979,c. 178, § 109, eff. Sept. 1, 1979. Amended by L.1989,c, 300, § 23, eff. Jan. 12, 1990; L.1993, c, 301, § 1, eff. Dec.
23,1993;L,1994,c. 133, §6, eff. Oct. 31, 1994; L.2009, c. 188, § 1, eff. March 13, 2010; L.2013, c. 136, § 3, eff. Aug. 14,
2013; L.2015,c. 261,§ 2, eff. April 18, 2016; L.2017, c. 141, § 7, eff. Feb, 1, 2018; L.2017, c. 165, § 9, eft July 21, 2017;
L.2017, c. 244, § 1, eff. Oct. 1,2018.
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2018 Electronic Update

SENATE JUDICIARY COMMITTEE STATEMENT WITH COMMITTEE AMENDMENTS
Senate Bill No. 3307-L.2017, c. 244

DATED: JUNE 29, 2017
The Senate Judiciary Committee reports favorably and with committee amendments Senate Bill No. 3307.
This bill, as amended, would revise procedures for expunging criminal and other records and information,
including the shortening of certain waiting periods before a person may seek an expungement and increasing
the number of convictions which may be expunged.
Concerning the expungement of one or more criminal convictions, the bill sets forth the following categories
of eligible persons:
- a person who has been convicted of one crime, and does not otherwise have any prior or subsequent conviction

for another crime;
- a person who has been convicted of one crime and less than four disorderly persons or petty disorderly persons
offenses, and does not otherwise have any prior or subsequent conviction for another crime or for another

disorderly persons or petty disorderly persons offense such that the total number of convictions for offenses
exceeds three;

- a person who has been convicted of multiple crimes, or a combination of multiple crimes and disorderly
persons or petty disorderly persons offenses, all of which are listed in a single judgment of conviction, and the
person does not otherwise have any prior or subsequent conviction for another crime or offense in addition to
those convictions included in the person s expungement application; or
- a person who has been convicted of multiple crimes or a combination of multiple crimes and disorderly persons
or petty disorderly persons offenses, which crimes or combination of crimes and offenses were interdependent
or closely related in circumstances and were committed as part ofa sequence of events that took place within a
comparatively short period of time (a so-called "crime spree"), regardless of the date of conviction or sentencing
for each individual crime or offense, and the person does not otherwise have any prior or subsequent conviction
for another crime or offense in addition to those convictions included in the person s expungement application.
If a person with one or more criminal convictions is eligible as described above for expungement relief, the
expungement application may generally proceed so long as one of the following time period requirements is met:
- six years have passed with respect to all aspects of satisfying the most recent conviction (six years from the date
of conviction, payment of fine, satisfactory completion of probation or parole, and release from incarceration);
- the payment of a fine, which is currently subject to collection under the State s comprehensive enforcement
program established pursuant to P,L. 1995, c.9 (C.2B:19-1 et seq.), is not yet satisfied due to reasons other than
willful misconduct, but the six-year time requirement is otherwise met.
- the fine is satisfied, but six years have not passed since doing so, and the six-year time requirement is otherwise
met; or
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- at least five but less than six years have passed with respect to all aspects of satisfying the conviction (this
expedited expungement would also require, as it does under current law, the person to show that it is in the
public interest to permit such expungement).
As expressed in the bill, the term "fine," in reference to measuring any applicable time period requirement for
determining the satisfaction thereof, means and includes any fine, restitution, and other court-ordered financial
assessment imposed by the court as part of the sentence for the conviction, for which payment of restitution
takes precedence in accordance with applicable law.
Whenever the court granted expungement relief to a person with an outstanding fine, the court would, utilizing
the comprehensive enforcement program, provide for the continued collection of any amount owed that is
necessary to satisfy the fine or for the entry of civil judgment for the outstanding amount. Once the person's
records and information was expunged, information regarding the nature of such financial assessments or their
derivation from expunged criminal convictions would not be disclosed to the public. Any record of a civil
judgment would be entered in the name of the State Treasurer, and administered by the State Treasurer in
cooperation with the comprehensive enforcement program without disclosure of any information related to
the underlying criminal nature of the assessments.
The court, after providing appropriate due process, could nullify an expungement granted to a person with an
outstanding Hne if the person willfully fails to comply with an established payment plan or otherwise cooperate
with the comprehensive enforcement program to facilitate the collection of any amounts that remain due. In
the event of nullification, the court could restore the previous expungement granted after the person complies
with the payment plan or otherwise cooperates with the comprehensive enforcement program to facilitate the
collection of any outstanding amounts owed.
With respect to criminal convictions for the sale, distribution, or possession with intent to sell marijuana
or hashish, the bill amends the expungement law to establish general expungement eligibility for a low"
level offender consistent with how such an offender's crime is graded under the State s Criminal Code. This
consistency would also apply to a young low-level offender (21 years of age or less at the time of the offense) who
is granted special eligibility to make an expungement application after one year from the date of the conviction,
termination of probation or parole, or discharge from custody, whichever dale is later in time. Eligibility would
be extended to all such convicted offenders when the crime is graded as a crime of the fourth degree, based on
the amount of the drug being:
- less than one ounce of marijuana (the current law provides eligibility for a smaller amount, 25 grams (0.89
ounce) or less); or
- less than five grams (less than 0.17 ounce) of hashish (the current law provides eligibility for a slightly higher
amount of five grams (0.17 ounce) or less).
The new amounts set forth in the bill are derived from the amounts used to grade the crime as a crime of the
fourth degree under the State's Criminal Code. See N,J.S.2C:35-5, subsection b., paragraph (12). As such, this
would create a legal consistency between expungement law eligibility and grading under the Criminal Code,
such that any fourth degree crime involving the sale» distribution, or possession with intent to sell marijuana or
hashish would be generally eligible for expungement, and in the case of a young offender, the special eligibility
for expungement after a one-year time period would consistently apply. This is not currently the case, because
the amounts set forth in the expungement law are different than the amounts used to grade the crime.
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Concerning a person with one or more convictions for disorderly persons or petty disorderly persons offenses
(but no criminal convictions), the bill sets forth eligibility as follows:
- a person who has been convicted on the same or separate occasions of no more than four disorderly persons

offenses, no more than four petty disorderly persons offenses, or a combination of no more than four disorderly
persons and petty disorderly persons offenses, and the person does not otherwise have any prior or subsequent
conviction for a disorderly persons or petty disorderly persons offense such that the total number of convictions
for such offenses exceeds four;
- a person who has been convicted of multiple disorderly persons offsnses or multiple petty disorderly
persons offenses, or a combination of multiple disorderly persons and petty disorderly persons offenses, which
convictions were entered the same day, and the person does not otherwise have any prior or subsequent
conviction for another offense in addition to those convictions included in the person's expungement
application; or
- a person who has been convicted of multiple disorderly persons offenses or multiple petty disorderly persons
offenses, or a combination of multiple disorderly persons and petty disorderly persons offenses, all of which
were part of a "crime spree (described in the same manner as above with respect to a spree which resulted in
multiple criminal convictions).
If a person with one or more convictions for disorderly persons or petty disorderly persons offenses is eligible
as described above for expungement relief, the expungement application may proceed so long as one of the
following time period requirements is met:
- five years have passed with respect to all aspects of satisfying the conviction;
- the fine is satisfied, but five years have not passed since doing so, and the five-year time requirement is
otherwise met; or
- at least three but less than five years have passed with respect to all aspects of satisfying the conviction (this
expedited expungement would also require, as it does under current law, the person to show that it is in the
public interest to permit such expungement, similar to the expedited "public interest expungement process for
criminal convictions),
As is the case with an expungement involving one or more criminal convictions, the amendments provide
that the term "fine," in reference to measuring any applicable time period requirement for determining the
satisfaction thereof, means and includes any fine, restitution, and other court-ordered financial assessment
imposed by the court as part of the sentence for the conviction, for which payment of restitution takes
precedence in accordance with applicable law.
The bill provides a one-time limit on a person receiving an expungement involving any criminal conviction
(continuing the current law's one-time limit), as well as a one-time limit for receiving an expungement of
multiple convictions pertaining to multiple disorderly persons or petty disorderly persons offenses, which
convictions were entered the same day or which convictions constituted a crime spree.

Finally, the bill would remove a bar on expungement eligibility for any person with one or more convictions
for crimes, disorderly persons offenses, or petty disorderly persons offenses, who, prior or subsequent to
the conviction or convictions for which expungement is sought had criminal charges dismissed following the
completion of a supervisory treatment or other diversion program. The dismissal of criminal charges in such

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

2C:52-2. Indictable offenses, NJ ST 2C:52-2

manner would no longer be an automatic bar to the person seeking and obtaining the relief ofexpungement.
However, even if the person is successful in expunging any convictions^ the expunged records would remain
available for subsequent review for purposes of determining whether to grant or deny the person another
entry into a supervisory treatment or diversion program for new charges. See N.J,S.2C:52-20 and 2Q52-27,
subsection b.

The committee amendments to the bill:
- update the categories of persons with one or more criminal convictions who would be eligible for expungement
relief, as described above;
- update the categories of persons with one or more convictions for disorderly persons offenses or petty
disorderly persons offenses (and no criminal convictions) who would be eligible for expungement relief, as
described above;
- update the time period requirements that need to be met in order for a person to proceed with an application
to expunge one or more convictions for a crime ofoffense, as described above;
- provide that the term "Hue, in reference £o measuring any applicable time period requirements for
determining the satisfaction thereof for proceeciing with an expungement application, means and includes any
fine, restitution, and other court-ordered financial assessment imposed by the court as part of the sentence for
the conviction, for which payment of restitution takes precedence in accordance with applicable law;
- add provisions which would permit the court to nullify an expungement granted to a person with an
outstanding fine if the person willfully fails to comply with an established payment ptan or otherwise cooperate
with the comprehensive enforcement program to facilitate the amounts that remain due, and only restore the
expungement once the person complies with the payment plan or otherwise cooperates with the comprehensive
enforcement program;

- revise the provisions in the underlying bill to maintain the one-time limit on a person receiving an expungement
for multiple convictions pertaining to multiple disorderly persons or petty disorderly persons offenses, which
convictions were entered the same day or which convictions constituted a "crime spree - the revision is an
update to the descriptions of the various categories of persons who are eligible for expungement relief, making
these descriptions consistent throughout the bill;
- remove a provision which would have permitted the sharing of expunged records with the Administrative
Office of the Courts (AOC) concerning any on-going obligations to pay restitution - this provision is
unnecessary, as the AOC is not directly involved in the collection or enforcement of any such obligations; and
- provide for a delayed effective date, updated to be the first day of the tenth month next following enactment
(instead of the third month), in order to provide additional time for the AOC to take necessary administrative
action in advance of the bill becoming law so that it can more effectively implement the reforms presented in
the bill.

Notes of Decisions (87)

Footnotes
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New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 2C:52-3

2C:52-3- Disorderly persons or petty disorderly persons offenses
Effective: October i, 2018
Currentness

<Text of section effective Oct, 1, 2018. See, also, section 2C:52-3 effective until Oct. 1, 2018.>
Disorderly persons offenses and petty disorderly persons offenses.

a. Any person who has been convicted of one or more disorderly persons or petty disorderly persons offenses under the
laws of this State who has not been convicted of any crime, whether within this State or any other jurisdiction, may
present an expungement application to the Superior Court pursuant to this section. Any person who has been convicted
of one or more disorderly persons or petty disorderly persons offenses under the laws of this State who has also been
convicted of one or more crimes shall not be eligible to apply for an expungement pursuant to this section, but may
present an expungement application to the Superior Court pursuant to N.Jf.S.2C;52-2.

b. Any person who has been convicted of one or more disorderly persons or petty disorderly persons offenses under
the laws of this State who has not been convicted of any crime, whether within this State or any other jurisdiction, may
present an expungement application to the Superior Court pursuant to this section if;
the person has been convicted, under the laws of this State, on the same or separate occasions of no more than four
disorderly persons offenses, no more than four petty disorderly persons offenses, or a combination of no more than
four disorderly persons and petty disorderly persons offenses, and the person does not otherwise have any prior or
subsequent conviction for a disorderly persons or petty disorderly persons offense, whether within this State or any other
jurisdiction, such that the total number of convictions for disorderly persons and petty disorderly persons offenses would
exceed four; or
the person has been convicted of multiple disorderly persons offenses or multiple petty disorderly persons offenses under
the laws of this State, or a combination of multiple disorderly persons and petty disorderly persons offenses under the
laws of this State, which convictionswere entered on the same day, and does not otherwise have any prior or subsequent
conviction for another offense in addition to those convictions included in the expungement application, whether any
such conviction was within this State or any other jurisdiction; or
the person has been convicted of multiple disorderly persons offenses or multiple petty disorderly persons offenses under
the laws of this State, or a combination of multiple disorderly persons and petty disorderly persons offenses under the
laws of this State, which offenses or combination of offenses were interdependent or closely related in circumstances and
were committed as part of a sequence of events that took place within a comparatively short period of time, regardless
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of the date of conviction or sentencing for each individual offense, and the person does not otherwise have any prior
or subsequent conviction for another offense in addition to those convictions included in the expungement application,
whether within this State or any other jurisdiction.
The person, if eligible, may present the expungement application after the expiration of a period of five years from the
date of his most recent conviction, payment of fine, satisfactory completion of probation or release from incarceration ,
whichever is iater . The term "fine as used herein and throughout this section means and includes any fine, restitution,
and other court-ordered financial assessment imposed by the court as part of the sentence for the conviction, for which
payment of restitution takes precedence in accordance with chapter 46 of Title 2C of the New Jersey Statutes. The
person shall submit the expungement application to the Superior Court in the county in which the most recent conviction
for a disorderly persons or petty disorderly persons offense was adjudged, which contains a separate, duly verified petition
as provided in N.J.S.2C:52"7 for each conviction sought to be expunged, praying that the conviction, or convictions if
applicable, and all records and information pertaining thereto be expimged. The petition for each conviction appended
to an application shall comply with the requirements ofN.J.S.2C:52-l et seq.
Notwithstanding the provisions of the five-year time requirement, an application may be filed and presented, and the
court may grant an expungement pursuant to this section, when the court finds:

(1) the fine is satisfied but less than five years have expired from the date of satisfaction , and the five-year time
requirement is otherwise satisfied, and the court finds that the person substantially complied with any payment plan
ordered pursuant to N.J.S.20:46-1 et seq., or could not do so due to compelling circumstances affecting his ability to
satisfy the Hue; or

(2) at least three bul less than five years have expired from the date of the most recent conviction, payment of fine,
satisfactory completion of probation or parole, or reiease from incarceration, whichever is later; and
the person has not been otherwise convicted of a crime, disorderly persons offense, or petty disorderly persons offense
since the time of the most recent conviction; and the court finds in its discretion that expungement is in the public interest,
giving due consideration to the nature of the offense or offenses, and the applicant's character and conduct since the
conviction or convictions.

In determining whether compelling circumstances exist for the purposes of paragraph (1) of this subsection, a court may
consider the amount of the fine or fines imposed, the person's age at the time of the offense or offenses, the person's
financial condition and other relevant circumstances regarding the person's ability to pay.

Credits
L.1979,c.178, § 1 10, eff. Sept. 1, 1979. Amended by L.1981, c. 290, §43, eff. Sept. 24, 1981; L.2015, c. 261, § 3, eff. April
18,2016; L.2017,c. 244, § 2, eff. Oct. 1, 2018.

Notes of Decisions (10)

Footnotes
} SeeNJ.S.A.§2C:46-l etseq.

N. J, S, A. 2C52-3, NJ ST 20:52-3
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Current with laws through L.2018, c, 120 and J.R. No, 10
End of Document ©2018 Thomson Reuters. No claim to original U.S. Government Works.
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New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-4
2C:52-4. Ordinances
Currentness

In all cases wherein a person has been found guilty of violating a municipal ordinance of any governmental entity of
this State and who has not been convicted of any prior or subsequent crime, whether within this State or any other
jurisdiction, and who has not been adjudged a disorderly person or petty disorderly person on more than two occasions,
may, after the expiration of a period of 2 years from the date of his conviction, payment of fine, satisfactory completion
of probation or release from incarceration, whichever is later, present a duly verified petition as provided in section
2C: 52-7 herein to the Superior Court in the county in which the violation occurred praying that such conviction and all
records and information pertaining thereto be expunged.

Credits
L.1979, c, 178, §111, eff. Sept. 1,1979.

N, J. S. A. 2C:52-4, NJ ST 20:52-4
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 2018 Thomson Renters. No claim to original U.S. Government Works.

© 2018 Thomson Renters, No daim to original U.S. Government Works.

2C:52-4.1. Juvenile delinquent; expungement of adjudications and..., NJ ST 20:52-4.1

i. KeyCite Yellow Flag - Negative Treatment

Proposed Legislation

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs& Annas)
NJ.S,A. 20:52-4.1

2C:52-4.i. Juvenile delinquent; expungement ofadjudications and charges

Effective: April l, 2018
Currentness

a. Any person adjudged a juvenile delinquent may have such adjudication expunged as follows:

(1) Pursuant to N.J.S.2C;52-2, if the act committed by the juvenile would have constituted a crime if committed by an
adult;

(2) Pursuant to NJ.S,2C:52-3, if the act committed by the juvenile would have constituted a disorderly or petty disorderly
persons offense if committed by an adult; or

(3) Pursuant to N.J.S.2Q52-4, if the act committed by the juvenile would have constituted an ordinance violation if
committed by an adult.
For purposes of expungement, any act which resulted in a juvenile being adjudged a delinquent shall be classified as if
that act had been committed by an adult.

b. Additionally, any person who has been adjudged a juvenile delinquent may have his entire record of delinquency
adjudications expunged if:

(1) Three years have elapsed since the final discharge of the person from legal custody or supervision or three years
have elapsed after the entry of any other court order not involving custody or supervision, except that periods ofpostincarceration supervision pursuant to section 25 of P.L. 1982, c. 77 (C.2A:4A-44), shall not be considered in calculating
the three-year period for purposes of this paragraph;

(2) He has not been convicted of a crime, or a disorderly or petty disorderly persons offense, or adjudged a delinquent, or
in need of supervision, during the three years prior to the filing of the petition, and no proceeding or complaint is pending
seeking such a conviction or adjudication, except that periods ofpost-incarceration supervision pursuant to section 25 of
P.L. 1982, c. 77 (C.2A:4A-44), shall not be considered in calculating the three-year period for purposes of this paragraph;

(3) He was never adjudged a Juvenile delinquent on the basis of an act which if committed by an adult would constitute
a crime not subject to expungement under N.J.S.2C:52-2;
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(4) He has never had an adult conviction expunged; and

(5) He has never had adult criminal charges dismissed following completion of a supervisory treatment or other diversion
program.

c. Any person who has been charged with an act of delinquency and against whom proceedings were dismissed may have
the filing of those charges expunged pursuant to the provisions ofN.J.S.2C:52-6.

Credits
L.1980,c, l63,§l,eff.Jan, 10, 1981. Amended by L.1981, c. 290, §44, eff. Sept. 24, 1981; L.2009,c. 188, §2, eff. March
13, 2010; L.2017,c. 245, § 1, eff. April 1, 2018.

Notes of Decisions (6)
N. J. S. A. 20:52-4,1, NJ ST2G52-4.1

Current with laws through L.2018, c. 120 and J.R, No. 10
End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Proposed Legisiation

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annos)
N.J.S.A. 20:52-5

2C:52-5. Expungement of records of young drug offenders
Effective: October i, 2018
Cun'entness

<Text of section effective Oct. 1, 2018. See, also, section 2C:52-5 effective until Oct. 1, 2018.>
Bxpungement of Records of Young Drug Offenders. Notwithstanding the provisions of N.J.S.2Q52-2 and
N.J.S.2Q52-3, after a period of not less than one year following conviction, termination of probation or parole or
discharge from custody, whichever is later, any person convicted of an offense under chapter 35 or 36 of this title for
the possession or use of a controlled dangerous substance, convicted of violating P.L. 1955, c. 277, §3 (C.2A: 170-77.5),
or convicted of violating P,L,1962,c. 113,§ 1 (C.2A:170-77.8),2 and who at the time of the offense was 21 years of age
or younger, may apply to the Superior Court in the county wherein the matter was disposed of for the expungement of
such person's conviction and all records pertaining thereto. The relief of expungement under this section shall be granted
only if said person has not, prior to the time of hearing, violated any of the conditions of his probation or parole, albeit
subsequent to discharge from probation or parole, has not been convicted of any previous or subsequent criminal act
or any subsequent or previous violation of chapter 35 or 36 of this title or ofP.L.1955, c. 277, § 3 (C,2A:170-77.5) or of
P.L,1962,c. 113,§ 1 (C.2A:170-77.8), or who has not had a prior or subsequent criminal matter dismissed because of
acceptance into a supervisory treatment or other diversion program.

This section shall not apply to any person who has been convicted of the sale or distribution of a controlled dangerous
substance or possession with the intent to sell any controlled dangerous substance except:

(1) Marihuana, where the total sold, distributed or possessed with intent to sell was less than one ounce, or

(2) Hashish, where the total amount sold, distributed or possessed with intent to sell was less than five grams.

Credits
L.1979, c. 178, § 112, eff. Sept. 1, 1979. Amended by L.1987, c. 106, § 16, eff. June 22, 1987, operative July 9, 1987;
L.2017, c. 244, § 3, eff. Oct. 1, 2018.

Footnotes
1 Repealed; see, now, N.J.S.A. § 20:36.6,
2 Repealed; see, now, NJ.S,A. § 2C:35-10,5,

WESTLAW © 2018 Thomson Reuters, No claim to originai U.S, Government Works.
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N. J. S. A. 2Q52-5, NJ ST 2C52-5
Current with laws through L.20I8, c. 120 and J.R. No. 10
End of Document © 2018 Thomson Renters. No claim to original U.S. GoverHment Works.
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Proposed Legislation

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs &Annos)
N.J.S.A. 20:52-6

2C:52-6. Arrest or charge not resulting in conviction
Effective: December i, 2017
Currentness

Arrests not resulting in conviction.

a, When a person has been arrested or held to answer for a crime, disorderly persons offense, petty disorderly persons
offense, or municipal ordinance violation under the laws of this State or of any governmental entity thereof and
proceedings against the person were dismissed, the person was acquitted, or the person was discharged without a
conviction or finding of guilt, the Superior Court shall, at the time of dismissal, acquittal, or discharge, or, in any case
set forth in paragraph (1) of this subsection, upon receipt of an application from the person, order the expungement of
all records and information relating to the arrest or charge.

(1) If proceedings took place m municipal court, the municipal court shall provide the person, upon request, with
appropriate documentation to transmit to the Superior Court to request expungement pursuant to procedures developed
by the Administrative Office of the Courts. Upon receipt of the documentation, the Superior Court shall enter an ex
parte order expunging all records and information relating to the person's arrest or charge,

(2) The provisions of NJ.S,2C:52"7 through NJ.S.2C:52-14 shall not apply to an expungement pursuant to this
subsection and no fee shall be charged to the person making such application.

(3) An expungement under this subsection shall not be ordered where the dismissal, acquittal, or discharge resulted
from a plea bargaining agreement involving the conviction of other charges. This bar, however, shall not apply once
the conviction is itself expunged.

(4) The Superior Court shall forward a copy of the expungement order to the appropriate court and to the prosecutor,
The prosecutor shall promptly distribute copies of the expungement order to appropriate law enforcement agencies and
correctional institutions who have custody and control of the records specified in the order so that they may comply
with the requirements ofN.J.S.2C:52-15.

(5) An expungement related to a dismissal, acquittal, or discharge ordered pursuant to this subsection shall not bar any
future expungement,
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(6) Where a dismissal of an offense is based on an eligible servicemember's successful participation in a Veterans Diversion
Program pursuant toP,L.2017iC. 42 (C.20:43-23 et al.), the county prosecutor, onbehalf of the eligible servicemember,
may move before the court for the expungement of ail records and information relating to the arrest or charge, and the
diversion at the time of dismissal pursuant to this section.

b. When a person did not apply or a prosecutor did not move on behalf of an eligible servicememberforanexpungement
of an arrest or charge not resulting in a conviction pursuant to subsection a. of this section, the person may at any time

following the disposition of proceedings, present a duly verified petition as provided in N.J.S.2Q52-7 to the Superior
Court in the county in which the disposition occurred praying that records of such arrest and all records and information
pertaining thereto be expunged. No fee shall be charged to the person for applying for an expungement of an arrest or
charge not resulting in a conviction pursuant to this subsection.

c, (1) Any person who has had charges dismissed against him pursuant to a program of supervisory treatment pursuant
to N.J.S.2043-12, or conditional discharge pursuant to N.J.S.2C:36A-1, or conditional dismissal pursuant to P.L,2013,
c, 158 (C,2C:43-13.1 et al.), shall be barred from the relief provided in this section until six months after the entry of
the order of dismissal,

(2) A servicemember who has successfully participated in a Veterans Diversion Program pursuant to P.L.2017, c. 42
(C.2C:43"23 et al.) may apply for expungement pursuant to this section at any time following the order of dismissal if
an expungement was not granted at the time of dismissal.

d. Any person who has been arrested or held to answer for a crime shall be barred from the relief provided in this section
where the dismissal, discharge, or acquittal resulted from a determination that the person was insane or lacked the mental
capacity to commit the crime charged,

Credits
L.1979,c. 178, § 113, eff. Sept. 1, 1979, Amended by L.2013, c. 158, § 13, eff. Jan. 4, 2014; L.2015, c. 261, §4, eff. April
18,2016; L.2017,c, 42, § 7, eft. Dec. 1, 2017.

Notes of Decisions (5)
N, J. S. A. 2C:52-6, NJ ST 2C:52-6
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©2018 Thomson Reuters. No claim to original U.S, Government Works.
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Proposed Legislation

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annos)
N.J.S.A. 20:52-7

2C:52-7. Petition for expungement
Currentness

Every petition for expungement filed pursuant to this chapter shall be verified and include:

a. Petitioner's date of birth.

b. Petitioner's date of arrest.

c, The statute or statutes and offense or offenses for which petitioner was arrested and of which petitioner was convicted.

d. The original indictment, summons or complaint number.

e. Petitioner's date of conviction, or date of disposition of the matter if no conviction resulted.

f. The court's disposition of the matter and the punishment imposed, if any.

Credits
L.1979,c. 178, § 114, eff. Sept. 1,1979,

Notes of Decisions (3)
N. J. S. A. 2C:52-7, NJ ST 2Q52-7
Current with laws through L.2018, c. 120 and J.R. No, 10
End of Document © 2018 TEiomson Renters. No claim to original U.S. Government Works.
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New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-8

2C:52-8. Statements to accompany petition
Effective: October i, 2018
Currentness

<Text of section effective Oct. 1, 2018. See, also, section 2C:52-8 effective until Oct. 1, 2018.>
Statements to accompany petition. There shall be attached to a petition for expungement;

a. A statement with the affidavit or verification that there are no disorderly persons, petty disorderly persons or criminal
charges pending against the petitioner at the time of filing of the petition for expungement,

b. In those instances where the petitioner is seeking the expungement of a criminal conviction, or the expungement of
convictions pursuant to NJ,S,2C:52-3 for multiple disorderly persons or petty disorderly persons offenses, all of which
were entered the same day, or which were interdependent or closely related in circumstances and were committed as
part of a sequence of events that took place within a comparatively short period of time, a statement with affidavit or
verification that he has never been granted expungement, sealing or similar relief regarding a criminal conviction or
convictions for multiple disorderly persons or petty disorderly persons offenses, all of which were entered the same day,
or which were interdependent or closely related in circumstances and were committed as part of a sequence of events
that took place within a comparatively short period of time by any court in this State or other state or by any Federal
court. "Sealing refers to the relief previously granted pursuant to P.L.1973, c. 191 (C.2A:85"15 et seq,),

c. In those instances where a person has received a dismissal of a criminal charge because of acceptance into a supervisory
trea.tment or any other diversion program, a statement with affidavit or verification setting forth the nature of the original
charge, the court of disposition and date of disposition.

Credits
L.1979, c. 178, § 115, eff. Sept. 1, 1979. Amended by L.2017,c. 244, §4, eff. Oct. 1, 2018.

Notes of Decisions (1)

Footnotes
1 Repealed; see, now, NJ.S.A. § 2C:52-1 et seq.

N. J. S. A, 2C:52-8, NJ ST 2052-8
Current with laws through L.2018, c. 120 and J.R. No. 10
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2C:52-9. Order fixing time for hearing, NJ ST 2C:52-9

New Jersey Statutes Annotated
Title 2C. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-9

2C:52"9- Order fixing time for hearing
Currentness

Upon the filing of a petition for relief pursuant to this chapter, the court shall, by order, fix a time not less than 35 nor
more than 60 days thereafter for hearing of the matter.

Credits
L.1979,c. 178. § 116, eff. Sept. 1,1979.

N. J. S. A. 2C:52-9, NJ ST 2C;52-9

Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 201 8 Thomson Reulcrs. No claim to originai U.S. Government Works,
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2C:52-10. Service of petition and documents, NJ ST 2C:52-10

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 2C:52-10

2C:52-io. Service of petition and documents
Currentness

A copy of each petition, together with a copy of all supporting documents, shall be served pursuant to the rules of court
upon the Superintendent of State Police; the Attorney General; the county prosecutor of the county wherein the court
is located; the chief of police or other executive head of the police department of the municipality wherein the offense
was committed; the chief law enforcement officer of any other law enforcement agency of this State which participated
in the arrest of the individual; the superintendent or warden of any institution in which the petitioner was confined; and,
if a disposition was made by a municipal court, upon the magistrate of that court. Service shall be made within 5 days
from the date of the order setting the date for the hearing upon the matter.

Credits
L.1979,c. 178, § 117, eff. Sept. 1,1979.

N. J. S. A. 20:52-10, NJ ST 2C;52-IO
Current with laws through L,2018,c. 120 and J.R. No. 10
End of Document ©2018 Thomson Reuters, No claim to original U.S. Government Works,
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2C:52-11. Order directing expungement where no objection prior to..., NJ ST2C:52-11

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
NJ.S.A. 20:52-11

2C:52-il. Order directing expungement where no objection prior to hearing
Currentness

If, prior to the hearing, there is no objection from those law enforcement agencies notified or from those offices or
agencies which are required to be served under 2C:52-10, and no reason, as provided in section 20:52-14, appears to the
contrary, the court may, without a hearing, grant an order directing the clerk of the court and all relevant criminal justice
and law enforcement agencies to expunge records of said disposition including evidence of arrest, detention, conviction
and proceedings related thereto.

Credits
L.1979,c. 178, §118, eff. Sept, 1,1979.

Notes of Decisions (4)
N. J. S. A. 2C:52~U, NJ ST 2Q52-H
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 2018 Thomson Renters. No claim to original U.S. Government Works.
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2C:52-12. Denial of relief although no objection entered, NJ ST 20:52-12

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-12

2C:52-i2. Denial of relief although no objection entered
Currentness

In the event that none of the persons or agencies required to be noticed under 20:52-10 has entered any objection to
the relief being sought, the court may nevertheless deny the relief sought if it concludes that petitioner is not entitled to
relief for the reasons provided in section 2C:52-14.

Credits
L.1979, c. 178, § 119, eff. Sept. 1,1979,

N. J. S. A, 2Q52-12, NJ ST 20:52-12
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©20 IS Thomson Reuters. No claim to original U.S. Government Works.
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2C:52-13. When hearing on petition for expungement shall not be held, NJ ST 2C:52-13

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-13

20:52-13. When hearing on petition for expungement shall not be held
Currentness

No petition for relief made pursuant to this section shall be heard by any court if the petitioner, at the time of filing or
date of hearing, has a charge or charges pending against him which allege the commission of a crime, disorderly persons
offense or petty disorderly persons offense. Such petition shall not be heard until such times as all pending criminal and
or disorderly persons charges are adjudicated to finality.

Credits
L.1979, c, 178, § 120, eff. Sept. 1, 1979.

N. J. S. A. 20:52-13, NJ ST 20:52-13
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 2018 Thomson Reuters. No claim to original US. Government Works,
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Proposed Legislation

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-14

2C:52-l4- Grounds for denial of relief
Effective: October i, 2018
Currentness

<Text of section effective Oct. 1, 2018. See, also, section 20:52-14 effective until Oct. 1, 2018.>
A petition for expungement filed pursuant to this chapter shall be denied when:

a. Any statutory prerequisite, including any provision of this chapter, is not fulfilled or there is any other statutory basis
for denying relief.

b. The need for the availability of the records outweighs the desirability of having a person freed from any disabilities
as otherwise provided in this chapter. An application may be denied under this subsection only following objection of a
party given notice pursuant to N.J.S.2C:52-10and the burden of asserting such grounds shall be on the objector, except
that in regard to expungement sought for third or fourth degree drug offenses pursuant to paragraph (3) of subsection c.
ofN.J.S.2C:52-2, the court shall consider whether this factor applies regardless of whether any party objects on this basis.

c. In connection with a petition under NJ.S,2C:52-6, the acquittal, discharge or dismissal of charges resulted from a plea
bargaining agreement involving the conviction of other charges. This bar, however, shall not apply once the conviction
is itself expunged.

d. The arrest or conviction sought to be expunged is, at the time of hearing, the subject matter of civil litigation between
the petitioner or his legal representative and the State, any governmental entity thereof or any State agency and the
representatives or employees of any such body.

e. A person has had a previous criminal conviction expunged regardless of the lapse of time between the prior
expungement, or sealing under prior law, and the present petition. This provision shall not apply:

(1) When the person is seeking the expungement of a municipai ordinance violation or,

(2) When the person is seeking the expungement of records pursuant to NJ.S.2Q52-6.

2018 Thomson Reulers. No claim to original U.S. Government Works,

2C:52-14. Grounds for denial of relief, NJ ST 20:52-14

f. (Deleted by amendment, P.L.20I7, c.244)

Credits
L.1979,c. 178, § 121, eff. Sept. 1, 1979, Amended by L.2009, c. 188, § 3, eff, March 13, 2010; L.2017, c. 244, § 5, eff.
Oct. 1,2018.

Notes of Decisions (37)
N. J. S. A. 20:52-14, NJ ST 2Q52-14
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 2018 Thomson Renters, No claim to original U.S. Government Works.
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2C;52-15. Records to be removed; control; retention of certain..., NJ ST2C;52-15

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-15

2C:52~i5. Records to be removed; control; retention of certain records as confidential, restricted-access records
Effective: October i, 2018
Currentness

<Text of section effective Oct. 1, 2018. See, also, section 20:52-15 effective until Oct. 1, 2018.>

a. Except as provided in subsection b. of this section, if an order of expungement of records of arrest or conviction
under this chapter is granted by the court, all the records specified in said order shall be removed from the files of the
agencies which have been noticed of the pendency of petitioner's motion and which are, by the provisions of this chapter,
entitled to notice, and shall be placed in the control of a person who has been designated by the head of each such agency
which, at the time of the hearing, possesses said records. That designated person shall, except as otherwise provided in
this chapter, ensure that such records or the information contained therein are not released for any reason and are not
utilized or referred to for any purpose. In response to requests for information or records of the person who was arrested

or convicted, all noticed officers, departments and agencies shall reply, with respect to the arrest, conviction or related
proceedings which are the subject of the order, that there is no record information.

b. Records of the Probation Division of the Superior Court related to restitution, a fine, or other court-ordered financial
assessment that remains due at the time the court grants an expungement may be retained as confidential, restrictedaccess records in the Judiciary's automated system to facilitate the collection and distribution of any outstanding
assessments by the comprehensive enforcement program established pursuant to P,L.1995, c. 9 (C.2B:19-1 et aL) as
ordered by the court. The Administrative Director of the Courts shall ensure that such records are not released to the
public. Such records shall be removed from the Judiciary's automated system upon satisfaction ofcourt-ordered financial
assessments or by order of the court,

Credits
L. 1979, c, 178, § 122, eff. Sept. 1,1979. Amended by L.2017, c. 244, § 6, eff. Oct. 1, 2018.

Notes of Decisions (5)
N. J. S. A. 2C52-15, NJ ST 2Q52-15
Current with laws through L.2018, c, 120 and J.R, No. 10
End of Document © 2018 Thomson Renters. No claim to original U.S. Govefnment Works.

2018 Thomson Reuters. No claim to original U.S, Government, Wor!

2C:52"16. Expunged record including names of persons other than..., NJ ST 2C:52-16

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-16

2C:52-l6. Expunged record including names of persons other than petitioner
Currentness

Any record or file which is maintained by a judicial or law enforcement agency, or agency in the criminal justice system,
which is the subject of an order of expungement which includes the name or names of persons other than that of the
petitioner need not be isolated from the general files of the agency retaining same if the other persons named in said
record or file have not been granted an order of expungement of said record, provided that a copy of the record shall be
given to the person designated in 2C:52-15 and the original shall remain in the agency's general files with the petitioner's
name and other personal identifiers obliterated and deleted.

Credits
L.1979, c, 178, § 123, eff. Sept. 1, 1979.

N. J. S. A. 2C52-16, NJ ST 20:52-16
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©2018 Thomson Reuters, No claim to original US. Government Works.
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2C:52-17. Use of expunged records by agencies on pending..., NJ ST 2C;52"17

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs St Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-17

2C:52-l7. Use ofexpunged records by agencies on pending petition for expungement
Currentness

Expunged records may be used by the agencies that possess same to ascertain whether a person has had prior conviction
expunged, or sealed under prior law, when the agency possessing the record is noticed of a pending petition for the
expungement of a conviction, Any such agency may supply information to the court wherein the motion is pending and
to the other parties who are entitled to notice pursuant to 2C:52-10.

Credits
L,1979,c. 178,§124,eff.Sept. 1,1979.

N. J. S. A. 20:52-17, NJ ST 2C:52-17
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©2018 Thomson Reuters. No claim to original US. Government Works,
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2C;52"18. Supplying information to Violent Crimes Compensation Office, NJ ST 2C:52-18

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 2C:52-i8

2C:52~l8. Supplying information to Violent Crimes Compensation Office
Effective: October i, 2018
Currentness

<Text of section effective Oct, 1, 2018, See, also, section 2Q52-18 effective until Oct. 1, 2018.>
Information contained in expunged records may be supplied to the Violent Crimes Compensation Office, in conjunction
with any claim which has been filed with said office.

Credits
L.1979, c. 178, § 125, eff. Sept. 1, 1979. Amended by L.2017, c. 244, § 7, eff. Oct. 1, 2018.

N. J. S. A. 20:52-18, NJ ST 2C:52-18
Current with laws through L.2018, c. 120 and J.R. No. 10
End ofDociimcnt ©2018 Thomson Reuters. No daim to origina! U,S. Government Works,
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2C:52"19. Order of superior court permitting inspection of records..., NJ ST2C:52-19

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 2C:52"l9

2C;52-i9. Order of superior court permitting inspection of records or release of information; limitations
Currentness

Inspection of the files and records, or release of the information contained therein, which are the subject of an order of
expungement, or sealing under prior law, may be permitted by the Superior Court upon motion for good cause shown
and compelling need based on specific facts. The motion or any order granted pursuant thereto shall specify the person
or persons to whom the records and information are to be shown and the purpose for which they are to be utilized.
Leave to inspect shall be granted by the court only in those instances where the subject matter of the records of arrest
or conviction is the object of litigation or judicial proceedings. Such records may not be inspected or utilized in any
subsequent civil or criminal proceeding for the purposes of impeachment or otherwise but may be used for purposes of
sentencing on a subsequent offense after guilt has been established.

Credits
L.1979,c. 178, § 126, eff. Sept. 1, 1979.

Notes of Decisions (3)
N. J. S. A. 20:52-19, NJ ST 2Q52-19
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©2018 Thomson Reuters. No claim to original U.S, Government Works.
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2C:52-20. Use of expunged records in conjunction with supervisory..., NJ ST 20:52-20

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs ST Annos)
N.J.S.A. 2C:52-20

aC:52-20. Use of expunged records in conjunction with supervisory treatment or diversion programs
Effective: April 18, 20i6
Currentness

Use ofExpunged Records In Conjunction with Supervisory Treatment or Diversion Programs.
Expunged records may be used by the court in determining whether to grant or deny the person's application for
acceptance into a supervisory treatment or diversion program for subsequent charges. Any expunged records which are
possessed by any law enforcement agency may be supplied to the Attorney General, any county prosecutor, or court of
this State when same are requested and are to be used for the purpose of determining whether or not to accept a person
into a supervisory treatment or diversion program for subsequent charges.

Credits
L.1979,c. 178, § 127, eff. Sept. 1, 1979. Amended by L.2015, c. 261, § 5, eff. April 18, 2016.

Notes of Decisions (2)
N. J. S. A. 20:52-20, NJ ST 2Q52-20
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Uocument © 2018 Thomson Reuters. No claim to original US. Government Works.
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20:52-21. Use of expunged records In conjunction with bail..., NJ ST 2C:52~21

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs St Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annos)
N.J.S.A. 2C:52-2l

2C:52-2l. Use ofexpunged records in conjunction with bail hearing,
pretrial release determination, presentence report, or sentencing
Effective: April 18, 20i6
Currentness

Use of Expunged Records in Conjunction with Setting Bail or Authorizing Pretrial Release, Presentence Report, or
Sentencing.

Expunged records, or sealed records under prior law, of prior arrests or convictions shall be provided to any court,
county prosecutor, the Probation Division of the Superior Court, the pretrial services agency, or the Attorney General
when same are requested for use in conjunction with a bail hearing, pretrial release determination pursuant to sections
1 through 11 of P,L.2014, c, 31 (C.2A:162-15 et seq.), for the preparation of a presentence report, or for purpose of
sentencing.

Credits
L.1979.C, 178, § 128, eff. Sept I, 1979. Amended by L.2015, c. 261, § 6, eff. April 18, 2016.

Notes of Decisions (3)
N. J. S. A. 2Q52-21, NJ ST 20:52-21
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©2018 Thomson Reuiers, No claJsn to original U.S. Government Works,
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20:52-22. Use ofexpunged records by parole board, NJ ST 2C:52-22

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-22

20:52-22. Use ofexpunged records by parole board
Currentness

Expunged records, or sealed records under prior law, of prior disorderly persons, petty disorderly persons and criminal
convictions shail be provided to the Parole Board when same are requested for the purpose of evaluating the granting of
parole to the person who is the subject of said records. Such sealed or expunged records may be used by the Parole Board
in the same manner and given the same weight in its considerations as if the records had not been expunged or sealed.

Credits
L.1979,c. 178, § 129, eff. Sept. 1, 1979.

Notes of Decisions (2)
N. J. S. A. 2Q52-22, NJ ST 2C:52-22
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 2018 Thomson Renters. No claim to original U.S. Government Works.
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2C:52-23. Use of expunged records by Department of Corrections, NJ ST 20:52-23

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-23

2C:52-23. Useofexpunged records by Department of Corrections
Currentness

Expunged records, and records sealed under prior law, shall be provided to the Department of Corrections for its use
solely in the classification, evaluation and assignment to correctional and penal institutions of persons placed in its
custody.

Credits
L.1979,c. 178, § 130, eff. Sept 1,1979.

Notes of Decisions (2)
N, J, S. A. 20:52-23, NJ ST 20:52-23
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 2018 Thomson Reuters. No ciaim to original U.S, Government Works.
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2C:52-23.1. Collection of outstanding court-ordered financial..., NJ ST 20:52-23.1

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annos)
N.J.S.A. 2C:52-23.l

2C;52-23.l. Collection of outstanding court-ordered financial assessments; use of expunged records by
comprehensive enforcement program; nullification of expungement for failure to comply or cooperate
Effective: October i, 2018
Currentness

<Section effective on Oct. 1, 2018.>

a. Notwithstanding any provision in this act to the contrary, expunged records may be used by the comprehensive
enforcement program established pursuant to P.L.l 995, c. 9 (C.2B: 19-1 etal.) to collect restitution, fines and other courtordered financial assessments that remain due at the time an expungement is granted by the court. Information regarding
the nature of such financial assessments or their derivation From expunged criminal convictions shall not be disclosed
to the public. Any record of a civil judgment for the unpaid portion of court-ordered financial obligations that may be
docketed after the court has granted an expungement of the underlying criminal conviction shall be entered in the name
of the Treasurer, State of New Jersey. The State Treasurer shall thereafter administer such judgments in cooperation
with the comprehensive enforcement program without disclosure of any information related to the underlying criminal
nature of the assessments,

b. The court, after providing appropriate due process, may nullify an expungement granted to a person pursuant to
subsection a. of N.J.S.2C;52-2 if the person willfully fails to comply with an established payment plan or otherwise
cooperate with the comprehensive enforcement program to facilitate the collection of any outstanding restitution, fines,
and other court-ordered assessments, provided that prior to nullifying the expungement the person shall be afforded
an opportunity to comply with or restructure the payment plan, or otherwise cooperate to facilitate the collection of
outstanding restitution, fines, and other court-ordered assessments. In the event of nullification, the court may restore

the previous expungement granted if the person complies with the payment plan or otherwise cooperates to facilitate the
collection of any outstanding restitution, fines, and other court-ordered assessments.

Credits
L.2017,c. 244,§ 8, eff. Oct. 1, 2018.

N, J, S, A. 2Q52-23.1, NJ ST 2Q52-23.1
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©2018 Thomson Reuters. No claim to original US. Government Works,
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2C:52-24. County prosecutor's obligation to ascertain propriety of petition, NJ ST 20:52-24

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.SA. 20:52-24

20:52-24. County prosecutor s obligation to ascertain propriety of petition

Effective: April 18, 20i6
Currentness

County prosecutor's obligation to ascertain propriety of petition.
Notwithstanding the notice requirements provided herein, it shall be the obligation of the county prosecutor of the
county wherein any petition for expungement is filed to verify the accuracy of the allegations contained in the petition
for expungement and to bring to the court's attention any facts which may be a bar to, or which may make inappropriate
the granting of, such relief. If no disabling, adverse or relevant information is ascertained other than that as included in
the petitioner's affidavit, such facts shall be communicated by the prosecutor to the court.

Credits
L.1979,c, 178,§131,eff.Sept. 1, 1979. Amended by L.2015,c. 261, §7, eff. April 18,2016.

Notes of Decisions (1)
N. J. S, A. 2Q52-24, NJ ST 20:52-24
Current with laws through L.2018, c, 120 and J.R. No. 10
End of Document ©2018 Thomson Renters. No claim to original U.S, Government Works.

© 2018 Thomson Reuters, No claim to originai U.S. Government Works.

2C:52-25. Retroactive application, NJ ST 2C:52-25

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 20:52-25

2C:52-25. Retroactive application
Currentness

This chapter shall apply to arrests and convictions which occurred prior to, and which occur subsequent to, the effective
date of this act.

Credits
L.1979,c. 178, § 132, eff. Sept. 1,1979.

Notes of Decisions (2)
N. J. S. A. 20:52-25, NJ ST 2052-25
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©2018 Thomson Reutct-s. No claim to original U,S. Government Works.
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2C:52-26. Vacating of expungement order; time; basis, NJ ST 2C:52"26

New Jersey Statutes Annotated

Title 2c, The New Jersey Code of Criminal Justice (Ms & Annos)
Subtitle 3. Sentencing
Chapter 52, Expungement of Records (Refs &Annos)
N.J.SA. 20:52-26

20:52-26. Vacating of expungement order; time; basis
Cun'entness

If, within 5 years of the entry of an expungement order, any party to whom notice is required to be given pursuant to
section 2C:52-10 notifies the court which issued the order that at the time of the petition or hearing there were criminal,
disorderly persons or petty disorderly persons charges pending against the person to whom the court granted such order,
which charges were not revealed to the court at the time of hearing of the original motion or that there was some other
statutory disqualification, said court shall vacate the expungement order in question and reconsider the original motion
in conjunction with the previously undisclosed information,

Credits
L.I979,c. 178,§133,eff.Sept. 1,1979.

Notes of Decisions (2)
N. J. S, A. 2C52-26, NJ ST 2Q52-26
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 20! 8 Thomson Renters, No clsim to original U.S. Government Works.
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2C:52-27. Effect of expungement, NJ ST 20:52-27

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annos)
N.J.S.A. 20:52-27

2C:52-27. Effect of expungement

Effective: April 18, 20i6
Currentness

Effect ofexpungement.
Unless otherwise provided by law, if an order of expungement is granted, the arrest, conviction and any proceedings
related thereto shall be deemed not to have occurred, and the petitioner may answer any questions relating to their
occurrence accordingly, except as follows;

a. The fact of an expungement, sealing or similar relief shall be disclosed as provided in section 2C:52-8b.

b. The fact of an expungement of prior charges which were dismissed because of the person's acceptance into and
successful completion of a supervisory treatment or other diversion program shall be disclosed by said person to any
court that is determining the propriety of accepting said person into a supervisory treatment or other diversion program
for subsequent criminal charges; and

c. Information divulged on expunged records shall be revealed by a petitioner seeking employment within the judicial
branch or with a law enforcement or corrections agency and such information shall continue to provide a disability as
otherwise provided by law,

Credits
L.1979, c. 178, § 134, eff. Sept. 1, 1979. Amended by L.1981, c. 290, § 45, eff. Sept. 24, 1981; L.2015, c. 261, § 8, eff.

Aprill8,2016.

Notes of Decisions (6)
N, J. S. A, 20:52-27, NJ ST 2C:52-27
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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2C:52-27.1. Practitioners convicted of health care claims fraud;..., NJ ST 2C:52-27.1

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs &Annos)
N.J.S.A. 20:52-27.1

2C:52"27.l. Practitioners convicted of health care claims fraud; rescission of debarment order
Ejffective: June 9, 2003
Currentness

a. If an order of expungement of records of conviction under the provisions of chapter 52 of Title 2C of the New
Jersey Statutes is granted by the court to a person convicted of health care claims fraud in which the court had ordered
the offender s professional license or certificate be forfeited and the person be forever barred from the practice of the
profession, occupation, trade, vocation or business pursuant to subsection a, of section 4 of P.L, 1997, c. 353 (C.2C:51"5),

the person may petition the court for an order to rescind the court's order of debarment if the person can demonstrate
that the person is sufficiently rehabilitated,

b. If an order to rescind the court's order ofdebarment is granted, the person granted the order may apply to be licensed
or certified to practice the profession, occupation, trade, vocation or business from which the offender was barred.

Credits
L. 1997,c. 353,§ 5, eff. Jan. 15, 1 998. Amended by L.2003, c. 89, § 77, eff, June 9,2003.

N. J. S. A. 20:52-27.1, NJ ST 20:52-27,1
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©2018 Thomson Reuters. No claim to original U.S. Government Works.
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2C:52-28. Motor vehicle offenses, NJ ST 2C:52-28

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs Sc Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S,A. 20:52-28

20:52-28. Motor vehicle offenses
Currentness

Nothing contained in this chapter shall apply to arrests or conviction for motor vehicle offenses contained in Title 39.

Credits
L.1979,c. 178, § 135, eff. Sept. 1, 1979.

N. J. S. A. 2Q52-28, NJ ST 2Q52-28
Current with laws through L.2018, c. 120 and J.R, No. 10
End of Document ©2018 Thomson Reuters. No claim to original U.S. Government Works.
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2C:52-29. Fee, NJ ST 2C:52-29

KeyCite Yellow Flag - Negative Treatment

Proposed Legislation

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annos)
N.J.S.A. 20:52-29
2C:52-29. Fee

Currentness

Any person who files an application pursuant to this chapter shall pay to the State Treasurer a fee of $30.00 to defer
administrative costs in processing an application hereunder.

Credits
L.1979,c. 178, § 136, eff. Sept. 1,1979.

Footnotes
1 So in original. Filing fee may have been updated without statiUory amendment; check with your local county court.

N. J. S. A. 20:52-29, NJ ST 2Q52-29
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©2018 Thomson Renters. No claim to original U.S. Government Works.
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2C:52-30. Disclosure of expungement order, NJ ST 20:52-30

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs St Annos)
N.J.S.A. 20:52-30

2C:52-30. Disclosure of expungement order
Currentness

Except as otherwise provided in this chapter, any person who reveals to another the existence of an arrest, conviction
or related legal proceeding with knowledge that the records and information pertaining thereto have been expunged
or sealed is a disorderly person. Notwithstanding the provisions of section 2Q43-3, the maximum fine which can be
imposed for violation of this section is $200.00.

Credits
L.1979,c, 178, § 137, eff. Sept. 1, 1979.

N. J. S. A. 20:52-30, NJ ST 2052-30
Current with laws through L.2018, c. 120 and J.R, No. 10
End of Document ©2018 Thomson Renters. No claim to original U.S. Government Works.
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2C:52-31. Limitation, NJ ST 2C:52-31

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 2C:52"3i

2C:52-3l. Limitation
Currentness

Nothing provided in this chapter shall be interpreted to permit the expungement of records contained in the Controlled
Dangerous Substances
Substances Registry
Registry created
created pursuant
pursuant to
to P.L.1970,
P.L.1970,c,
c,227
227(C.
(C. 26:2G-17 et seq.),' or the registry created by
the Administrative Office of the Courts pursuant to section 2C43-21.

Credits
L.1979,c, 178, § 138, eff. Sept. 1,1979.

Footnotes
1 Repealed by L. 1984, c. 91, §4.

N. J. S. A. 20:52-31, NJ ST 2Q52-31
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document ©2018 Thomson Reuters. No claim to original U.S. Government Works.
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20:52-32. Construction of chapter, NJ ST 20:52-32

KeyCite Yellow Flag - Negative Treatmenl
Proposed Legislation

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs Sa Annos)
N.J.S.A. 20:52-32

20:52-32. Construction of chapter

Effective: April l8, 2016
Currentness

This chapter shall be construed with the primary objective of providing relief to the reformed offender who has led a
life of rectitude and disassociated himself with unlawful activity, but not to create a system whereby persistent violators
of the law or those who associate themselves with continuing criminal activity have a regular means of expunging their
police and criminal records.

Credits
L, 1979,c. 178, § 139, eff. Sept. 1,1979. Amended by L.2015, a 261, § 9, eff. April 18, 2016.

Notes of Decisions (4)
N. J. S. A. 2C:52-32, NJ ST 20:52-32
Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 2018 Thomson Renters. No claim to original U.S. Government Works.

WESILAW © 2018 Thomson Reuters. No claim to original U.S, Government Worki

2C:52-32.1. Identity theft victims; judicial determination of factual..., NJ ST 2C:52-32.1

New Jersey Statutes Annotated
Title 2c. The New Jersey Code of Criminal Justice (Refs Sc Annos)
Subtitle 3. Sentencing
Chapter 52. Expungement of Records (Refs & Annas)
N.J.S.A. 2C:52-32.l

2C:52-32.l. Identitytheft victims judicial determination of factual innocence; court order to delete,
seal, label, or correct certain personal information in government records involving identity theft victim
Effective: March i, 2016
Currentness

a. Notwithstanding any other provision of law to the contrary, a person who reasonably believes that he is the victim of
identity theft based on the commission of an offense under N.J,S.2C;21-1, section 1 ofP.L.1983, c. 565 (C.2Q21-2.1),
N.J.S.2C;21-17, or section 5 or 6 ofP.L.2003, c. 184 (C.2C:21-l7.2 or C,2C:2M7.3) may petition the court where the
charge is pending or where the conviction was entered for a judicial determination of the victim's factual innocence, when:

(1) the perpetrator of the identity theft was arrested for, cited for, or convicted of a crime, offense, or violation of law
under the victim's identity;

(2) a complaint for a crime, offense, or violation has been filed against the perpetrator in the victim's name; or

(3) the victim's identity has been mistakenly associated with a record of conviction.
If a charge is pending, the prosecutor may petition the court for a determination of factual innocence on behalf of the
victim. Any judicial determination of factual innocence made pursuant to this section may be determined, with or without
a hearing, upon declarations, affidavits, police reports, or other material, relevant, and reliable information submitted
by the parties or ordered to be part of the record by the court, Where the court determines that the petition is meritorious
and that there is no reasonable cause to believe that the victim committed the crime, offense, or violation for which
the perpetrator of the identity theft was arrested, cited, convicted, or subject to a complaint for a crime, offense, or
violation in the victim's name, or that the victim's identity has been mistakenly associated with a record of conviction, the
court shall order that the victim's name and associated personal identifying information contained in the records, files,
and indexes of relevant courts, law enforcement agencies, correctional institutions, and administrative agencies which
are accessible Eo the public be deleted, sealed, labeled to show that such data is impersonated and does not reflect the
defendant's identity, or corrected by inserting in the records the name of the perpetrator, if known or ascertainable, in
lieu of the victim's name,
The court shall distribute such order or other appropriate notice to the prosecutor and administrative agencies to which
a record of conviction may have been transmitted. The prosecutor shall distribute the order or notice to the relevant law
enforcement agencies and correctional institutions so that they may comply with its provisions. The court shall provide
the victim with a copy of the order or other appropriate documentation to aid in the resolution of any disabilities that
may result from the arrest, charge, or conviction.
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b. A victim seeking relief under this section shall not be required to comply with the requirements of chapter 52 of
Title 2C of the New Jersey Statutes, but shall proceed in accordance with the rules and procedures promulgated by the
Supreme Court,

c. A court that determines a victim's factual innocence pursuant to this section may at any time vacate that determination
if the petition, or information submitted in support of the petition, contains material misrepresentation or fraud. If the
court vacates such a determination, it shall issue an order rescinding any orders made pursuant to this section.

d. Any relief granted pursuant to this section shall not affect a victim's eligibility to apply for an expungement for any
other offense pursuant to chapter 52 of Title 2C of the New Jersey Statutes.

e, Notwithstanding any other provision of law to the contrary, a petition for relief made pursuant to the provisions of
this section shall not require the payment of any fee by the victim.

f. The Supreme Court may adopt rules and the Administrative Director of the Courts may issue directives to effectuate
the purposes of this act.

g, The Attorney General may issue guidelines which may be necessary concerning procedures for law enforcement
agencies or any other agencies in the criminal justice system to effectuate the purposes of this act,

Credits
L,2015,c. 126, § 1, eff. March 1, 2016.

N. J. S. A. 20:52-32.1, NJ ST 20:52-32.1

Current with laws through L.2018, c. 120 and J.R. No. 10
End of Document © 2018 Thomson Renters. No ciaim to original U.S. Government Works.
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Proposed Legislation

New Jersey Statutes Annotated

Title 2c. The New Jersey Code of Criminal Justice (Refs & Annas)
Subtitle 2. Definition of Specific Offenses
Part 5. Offenses Against Public Order, Health and Decency
Chapter 35. Controlled Dangerous Substances (Refs & Annas)
N.J.S.A. aC:35-l4

2tC:33-l4. Rehabilitation program for drug and alcohol dependent persons subject to a presumption
of incarceration or a mandatory minimum period of parole ineligibility; special probation;
mandatoiy commitment to residential treatment facilities; sentencing considerations; expungement

Effective: April 18, 20i6
Currentness

Rehabilitation Program for Drug and Alcohol Dependent Persons Subject to a Presumption of Incarceration or a
Mandatory Minimum Period of Parole IneHgibility; Criteria for Imposing Special Probation; Ineligible Offenders;
Commitment to Residential Treatment Facilities or Participation in a Nonresidential Treatment Program; Presumption
of Revocation; Brief Incarceration in Lieu of Permanent Revocation.

a. Any person who is ineligible for probation due to a conviction for a crime which is subject to a presumption of
incarceration or a mandatory minimum period of parole ineligibility may be sentenced to a term of special probation
in accordance with this section, and may not apply for drug and alcohol treatment pursuant to N.LS,2C;45-1. Nothing
in this section shall be construed to prohibit a person who is eligible for probation in accordance with N.J,S.2C:45-1
due to a conviction for an offense which is not subject to a presumption of incarceration or a mandatory minimum
period of parole ineligibility from applying for drug or alcohol treatment as a condition of probation pursuant to
N,J.S.2C:45-1; provided, however, that a person in need of treatment as defined in subsection f. of section 2 ofP.L.2012, c.

23 (C.2C;35-l4,2) shall be sentenced in accordance with that section. Notwithstanding the presumption of incarceration
pursuant to the provisions of subsection d. ofNJ.S,2C:44-l, whenever a drug or alcohol dependent person who is subject
to sentencing under this section is convicted of or adjudicated delinquent for an offense, other than one described in
subsection b. of this section, the court, upon notice to the prosecutor, may, on motion of the person, or on the court's

own motion, place the person on special probation, which shall be for a term of five years, provided that the court finds
on the record that:

(1) the person has undergone a professional diagnostic assessment to determine whether and to what extent the person
is drug or alcohol dependent and would benefit from treatment; and

(2) the person is a drug or alcohol dependent person within the meaning ofN.J.S.2C:35-2 and was drug or a!cohol
dependent at the time of the commission of the present offense; and

(3) the present offense was committed while the person was under the influence of a controlled dangerous substance,
controlled substance analog or alcohol or was committed to acquire property or monies in order to support the person's
drug or alcohol dependency; and
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(4) substance use disorders treatment and monitoring will serve to benefit the person by addressing the person's drug or
alcohol dependency and will thereby reduce the likelihood that the person will thereafter commit another offense; and

(5) the person did not possess a firearm at the time of the present offense and did not possess a firearm at the time of
any pending criminal charge; and

(6) the person has not been previously convicted on two or more separate occasions of crimes of the first or second
degree, other than those listed in paragraph (7); or the person has not been previously convicted on two or more separate
occasions, where one oftheoffensesis a crime of the third degree, other than crimes defined in N.J.S.2C:35"10, and one
of the offenses is a crime of the first or second degree; and

(7) the person has not been previously convicted or adjudicated delinquent for, and does not have a pending charge of
murder, aggravated manslaughter, manslaughter, kidnapping, aggravated assault, aggravated sexual assault or sexual
assault, or a similar crime under the laws of any other state or the United States; and

(8) a suitable treatment facility licensed and approved by the Division of Mental Health and Addiction Services in the
Department of Human Services is able and has agreed to provide appropriate treatment services in accordance with the
requirements of this section; and

(9) no danger to the community will result from the person being placed on special probation pursuant to this section.
In determining whether to sentence the person pursuant to this section, the court shall consider all relevant circumstances,
and shall take Judicial notice of any evidence, testimony or information adduced at the trial, plea hearing or other court
proceedings, and shall also consider the presentence report and the results of the professional diagnostic assessment to
determine whether and to what extent the person is drug or alcohol dependent and would benefit from treatment. The
court shall give priority to a person who has moved to be sentenced to special probation over a person who is being
considered for a sentence to special probation on the court's own motion or in accordance with the provisions of section
2 ofP,L.2012, c. 23 (C.2C:35-14,2).
As a condition of special probation, the court shall order the person to enter a residential treatment program at a facility
licensed and approved by the Division of Mental Health and Addiction Services in the Department of Human Services or
a program of nonresidential treatment by a licensed and approved treatment provider, which program may include the
use ofmedication-assisted treatment as defined in paragraph (7) of subsection f. of this section, to comply with program
rules and the requirements of the course of treatment, to cooperate fully with the treatment provider, and to comply
with such other reasonable terms and conditions as may be required by the court or by law, pursuant to N.J.S.2C:45-1,
and which shall include periodic urine testing for drug or alcohol usage throughout the period of special probation. In
determining whether to order the person to participate in a nom-esidentia! rather than a residential treatment program,
the court shall follow the procedure set forth in subsection j. of this section. Subject to the requirements of subsection
d. of this section, the conditions of special probation may include different methods and levels of community-based or
residential supervision.

b. A person shall not be eligible for special probation pursuant to this section if the person is convicted of or adjudicated
delinquent for:
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(1) a crime of the first degree;

(2) a crime of the first or second degree enumerated in subsection d. of section 2 of P,L. 1997, c. 117 (C,2C:43"7.2), other
than a crime of the second degree involving N.J.S.2C;15-1 (robbery) or N.J.S.2C:18-2 (burglary);

(3) a crime, other than that defined in section 1 of P.L. 1987, c. 101 (C,2C:35-7), for which a mandatory minimum period
of incarceration is prescribed under chapter 35 of this Title or any other law; or

(4) an offense that involved the distribution or the conspiracy or attempt to distribute a controlled dangerous substance
or controlled substance analog to a juvenile near or on school property.

c. (Deleted by amendment, P.L.2012, c. 23)

d. Except as otherwise provided in subsection j. of this section, a person convicted of or adjudicated delinquent for a
crime of the second degree or of a violation of section I ofP.L.1987,c. 101 (C,2C:35-7), or who previously has been
convicted of or adjudicated delinquent for an offense under subsection a. of N.J.S.2C:35-5 or a similar offense under any
other law of this State, any other state, or the United States, who is placed on special probation under this section shall be
committed to the custody of a residential substance use disorders treatment facility licensed and approved by the Division
of Mental Health and Addiction Services in the Department of Human Services. Subject to the authority of the court
to temporarily suspend imposition of all or any portion of the term of commitment to a residential treatment facility
pursuant to subsection j. of this section, the person shall be committed to the residential treatment facility immediately,
unless the facility cannot accommodate the person, in which case the person shall be incarcerated to await commitment to
the residential treatment facility. The term of such commitment shall be for a minimum of six months, or until the court,
upon recommendation of the treatment provider, determines that the person has successfully completed the residential
treatment program, whichever is later, except that no person shall remain in the custody of a residential treatment facility
pursuant to this section for a period in excess of five years. Upon successful completion of the required residential
treatment program, the person shall complete the period of special probation, as authorized by subsection a. of this
section, with credit for time served for any imprisonment served as a condition of probation and credit for each day
during which the person satisfactorily complied with the terms and conditions of special probation while committed
pursuant to this section to a residential treatment facility. Except as otherwise provided in subsection I. of this section,
the person shall not be eligible for early discharge of special probation pursuant to N.J,S.2C:45-2, or any other provision
of the law. The court, in determining the number of credits for time spent in residential treatment, shall consider the
recommendations of the treatment provider. A person placed into a residential treatment facility pursuant to this section
shall be deemed to be subject to official detention for the purposes ofN.J.S.2C:29"5 (escape).

e, The probation department or other appropriate agency designated by the court to monitor or supervise the person's
special probation shall report periodically to Ihe court as to the person's progress in treatment and compliance with
court-imposed terms and conditions. The treatment provider shall promplly report to the probation department or other
appropriate agency all significant failures by the person to comply with any court imposed term or condition of special
probation or any requirements of the course of treatment, including but not limited to a positive drug or alcohol test,
which shall only constitute a violation for a person using medication-assisted treatment as defined in paragraph (7) of
subsection f. of this section if the positive test is unrelated to the person's medication-assisted treatment, or the unexcused
failure to attend any session or activity, and shall immediately report any act that would constitute an escape. The
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probation department or other appropriate agency shall immediately notify the court and the prosecutor in the event
that the person refuses to submit to a periodic drug or alcohol test or for any reason terminates the person's participation
in the course of treatment, or commits any act that would constitute an escape,

f. (1) Upon a first violation of any term or condition of the special probation authorized by this section or of any
requirements of the course of treatment, the court in its discretion may permanently revoke the person's special probation,

(2) Upon a second or subsequent violation of any term or condition of the special probation authorized by this section
or of any requirements of the course of treatment, the court shall, subject only to the provisions of subsection g. of
this section, permanently revoke the person's special probation unless the court finds on the record that there is a
substantial likelihood that the person will successfully complete the treatment program if permitted to continue on special
probation, and the court is clearly convinced, considering the nature and seriousness of the violations, that no danger
to the community will result from permitting the person to continue on special probation pursuant to this section. The
court's determination to permit the person to continue on special probation following a second or subsequent violation
pursuant to this paragraph may be appealed by the prosecution.

(3) In making its determination whether to revoke special probation, and whether to overcome the presumption of
revocation established in paragraph (2) of this subsection, the court shall consider the nature and seriousness of the
present infraction and any past infractions in relation to the person's overall progress in the course of treatment, and
shall also consider the recommendations of the treatment provider. The court shall give added weight to the treatment
provider's recommendation that the person's special probation be permanently revoked, or to the treatment provider's
opinion that the person is not amenable to treatment or is not likely to complete the treatment program successfully.

(4) If the court permanently revokes the person's special probation pursuant to this subsection, the court shall impose any
sentence that might have been imposed, or that would have been required to be imposed, originally for the offense for
which the person was convicted or adjudicated delinquent. The court shall conduct a de novo review of any aggravating
and mitigating factors present at the time of both original sentencing and resentencing. If the court determines or is
required pursuant to any other provision of this chapter or any other law to impose a term of imprisonment, the person
shall receive credit for any time served in custody pursuant to N.J.S.20:45-1 or while awaiting placement in a treatment
facility pursuant to this section, and for each day during which the person satisfactorily complied with the terms and
conditions of special probation while committed pursuant to this section to a residential treatment facility. The court, in
determining the number of credits for time spent in a residential treatment facility, shall consider the recommendations
of the treatment provider.

(5) Following a violation, if the court permits the person to continue on special probation pursuant to this section, the
court shall order the person to comply with such additional terms and conditions, including but not limited to more
frequent drug or alcohol testing, as are necessary to deter and promptly detect any further violation,

(6) Notwithstanding any other provision of this subsection, if the person at any time refuses to undergo urine testing
for drug or alcohol usage as provided in subsection a. of this section, the court shall, subject only to Ihe provisions of
subsection g, of this section, permanently revoke the person's special probation. Notwithstanding any other provision
of this section, if the person at any time while committed to the custody of a residential treatment facility pursuant to
this section commits an act that would constitute an escape, the court shall forthwith permanently revoke the person's
special probation,
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(7) An action for a violation under this section may be brought by a probation officer or prosecutor or on the court's
own motion. Failure to complete successfully the required treatment program shall constitute a violation of the person's
special probation. In the case of the temporary or continued management of a person's drug or alcohol dependency by
means ofmedication-assisted treatment as defined herein, whenever supported by a report from the treatment provider of
existing satisfactory progress and reasonably predictable long-term success with or without further medication-assisted
treatment, the person's use of the medication-assisted treatment, even if continuing, shall not be the basis to constitute
a failure to complete successfully the treatment program. A person who fails to comply with the terms of the persons
special probation pursuant to this section and is thereafter sentenced to imprisonment in accordance with this subsection
shall thereafter be ineligible for entry into the Intensive Supervision Program, provided however that this provision shall
not affect the person's eligibility for entry into the Intensive Supervision Program for a subsequent conviction.
As used in this section, the term "medication-assisted treatment" means the use of any medications approved by
the federal Food and Drug Administration to treat substance use disorders, including extended-release naltrexone,
methadone, and buprenorphine, in combination with counseling and behavioral therapies, to provide a whole-patient
approach to the treatment of substance use disorders.

g. When a person on special probation is subject to a presumption of revocation on a second or subsequent violation
pursuant to paragraph (2) of subsection f. of this section, or when the person refuses to undergo drug or alcohol testing
pursuant to paragraph (6) of subsection f. of this section, the court may, in lien of permanently revoking the person s
special probation, impose a term of incarceration for a period of not less than 30 days nor more than six months, after
which the person's term of special probation pursuant to this section may be reinstated. In determining whether to
order a period of incarceration in lieu of permanent revocation pursuant to this subsection, the court shall consider the
recommendations of the treatment provider with respect to the likelihood that such confinement would serve to motivate
the person to make satisfactory progress in treatment once special probation is reinstated. This disposition may occur
only once with respect to any person unless the court is clearly convinced that there are compelling and extraordinary
reasons to justify reimposing this disposition with respect to the person. Any such determination by the court to reimpose
this disposition may be appealed by the prosecution. Nothing in this subsection shall be construed to limit the authority
of the court at any time during the period of special probation to order a person on special probation who Is not subject
to a presumption of revocation pursuant to paragraph (2) of subsection f. of this section to be incarcerated over the
course of a weekend, or for any other reasonable period of time, when the court in its discretion determines that such
incEirceration would help to motivate the person to make satisfactory progress in treatment,

h. The court, as a condition of its order, and after considering the person's financial resources, shall require the person
to pay that portion of the costs associated with the person's participation in any residential or nonresidential treatment
program imposed pursuant to this section which, in the opinion of the court, is consistent with the person's ability to pay,
taking into account the court's authority to order payment or reimbursement to be made over time and in installments.

i. The court shall impose, as a condition of the special probation, any fine, penalty, fee, or restitution applicable to Ehe
offense for which the person was convicted or adjudicated delinquent.

j. Where the court finds that a person has satisfied all of the eligibility criteria for special probation and would otherwise
be required to be committed to the custody of a residential substance use disorders treatment facility pursuant to the
provisions of subsection d, of this section, the court may temporarily suspend imposition of all or any portion of the term
of commitment to a residential treatment facility and may instead order the person to enter a nonresidential treatment
program, provided that the court finds on the record that:
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(1) the person conducting the diagnostic assessment required pursuant to paragraph (1) of subsection a. of this section
has recommended in writing that the proposed course of nonresidential treatment services is clinically appropriate and
adequate to address the person's treatment needs; and

(2) no danger to the community would result from the person participating in the proposed course of nonresidentlat
treatment services; and

(3) a suitable treatment provider is able and has agreed to provide clinically appropriate nonresidential treatment services.
If the prosecutor objects to the court's decision to suspend the commitment of the person to a residential treatment
facility pursuant to this subsection, the sentence of special probation imposed pursuant to this section shall not become
final for ten days in order to permit the appeal by the prosecution of the court's decision.
After a period of six months of nonresidential treatment, if the court, considering all available information including
but not limited to the recommendation of the treatment provider, finds that the person has made satisfactory progress
in treatment and that there is a substantial likelihood that the person will successfully complete the nonresidential
treatment program and period of special probation, the court, on notice to the prosecutor, may permanently suspend
the commitment of the person to the custody of a residential treatment prograrrii in which event the special monitoring
provisions set forth in subsection k. of this section shall no longer apply.
Nothing in this subsection shall be construed to limit the authority of the court at any time during the term of special
probation to order the person to be committed to a residential or nonresidential treatment facility if the court determines
that such treatment is clinically appropriate and necessary to address the person s present treatment needs.

k. (1) When the court temporarily suspends the commitment of the person to a residential treatment facility pursuant to
subsection j, of this section, the court shall, in addition to ordering participation in a prescribed course of nom-esidenlial
treatment and any other appropriate terms or conditions authorized or required by law, order the person to undergo
urine testing for drug or alcohol use not less than once per week unless otherwise ordered by the court. The courtordered testing shall be conducted by the probation department or the treatment provider. The results of all tests shall
be reported promptly to the court and to the prosecutor, If the person is involved with a program that is providing the
person medication-assisted treatment as defined in paragraph (7) of subsection f. of this section, only a positive urine
test for drug or alcohol use unrelated to the medication-assisted treatment shall constitute a violation of the terms and
conditions of special probation. In addition, the court shal! impose appropriate curfews or other restrictions on the
person's movements, and may order the person to wear electronic monitoring devices to enforce such curfews or other
restrictions as a condition of special probation.

(2) The probation department or other appropriate agency shall immediately notify the court and the prosecutor in the
event that the person fails or refuses to submit to a drug or alcohol test, knowingly defrauds the administration of a
drug test, terminates the person's participation in the course of treatment, or commits any act that would constitute
absconding from parole. If the person at any time while entered in a nonresidentiat treatment program pursuant to
subsection j, of this section knowingly defrauds the administration of a drug test, goes into hiding, or leaves the State
with a purpose of avoiding supervision, the court shall permanently revoke the person's special probation.

/, If the court finds that the person has made exemplary progress in the course of treatment, the court may, upon
recommendation of the person's supervising probation officer or on the court s own motion, and upon notice to the
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prosecutor, grant early discharge from a term of special probation provided that the person: (1) has satisfactorily
completed the treatment program ordered by the court; (2) has served at least two years of special probation; (3) within
the preceding 12 months, did not commit a substantial violation of any term or condition of special probation, including
but not limited to a positive urine test, which shall only constitute a violation for a person using medication-assisted
treatment as defined in paragraph (7) of subsection f. of this section if the positive test is unrelated to the person's
medication-assisted treatment; and (4) is not likely to relapse or commit an offense if probation supervision and related
services are discontinued,

m. (1) The Superior Court may order the expungement of all records and information relating to all prior arrests,
detentions, convictions, and proceedings for any offense enumerated in Title 2C of the New Jersey Statutes upon
successful discharge from a term of special probation as provided in this section, regardless of whether the person was
sentenced to special probation under this section, section 2 ofP.L.2012, c. 23 (C.2C:35-14.2), or N.J.S.2C:45-1, if the
person satisfactorily completed a substance abuse treatment program as ordered by the court and was not convicted
of any crime, or adjudged a disorderly person or petty disorderly person, during the term of special probation. The
provisions ofNJ.S,2C:52-7 through N.J,S.2C:52-14 shall not apply to an expungement pursuant to this paragraph and
no fee shall be charged to a person eligible for relief pursuant to this paragraph, The court shall grant the relief requested
unless it finds that £he need for the availabiHty of the records outweighs the desirability of having the person freed
from any disabilities associated with their availability, or it finds that the person is otherwise ineligible for expungement
pursuant to paragraph (2) of this subsection. An expungemenl under this paragraph shall proceed in accordance with
rules and procedures developed by the Supreme Court.

(2) A person shall not be eligible for expungement under paragraph (1) of this subsection if the records include a
conviction for any offense barred from expungement pursuant to subsection b. or c. ofN.J.S.2C:52-2. It shall be the

obligation of the prosecutor to notify the court of any disqualifying convictions or any other factors related to public
safety that should be considered by the court when deciding to grant an expungement under paragraph (1) of this
subsection.

(3) The Superior Court shall provide a copy of the expungement order granted pursuant to paragraph (1) of this
subsection to the prosecutor and to the person and, if the person was represented by the Public Defender, to the Public
Defender. The person or, if the person was represented by the Public Defender, the Public Defender on behalf of the
person, shall promptly distribute copies of the expungement order to appropriate agencies who have custody and control
of the records specified in the order so that the agencies may comply with the requirements ofN.J.S.2C:52-15,

(4) If the person whose records are expunged pursuant to paragraph (1) of this subsection is convicted of any crime
following discharge from special probation, the full record of arrests and convictions may be restored to public access
and no future expungement shall be granted to such person.

(5) A person who, prior to the effective date of P.L.2015, c. 261, was successfully discharged from a term of special
probation as provided in this section, regardless of whether the person was sentenced to special probation under this
section, section 2 of P.L.2012, c. 23 (C.2Q35-14.2), or N.J,S.2C:45-1, may seek an expungement of all records and

information relating to all arrests, detentions, convictions, and proceedings for any offense enumerated in Title 2C of
the New Jersey Statutes that existed at the time of discharge from special probation by presenting an application to the
Superior Court in the county in which the person was sentenced to special probation, which contains a duly verified
petition as provided in N,J.S.2C:52-7 for each crime or offense sought to be expunged. The petition for expungement
shall proceed pursuant to NJ.S,20:52-1 et seq.except that the requirements related to the expiration of the time periods
specified in N.J,S.2C:52-2 through section 1 of P.L.1980, c. 163 (C.2C:52-4.1) shall not apply, A person who was

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government WorS<s. 7

2C;35"14. Rehabilitation program for drug and alcohol dependent..., NJ ST 2C:35-14

convicted of any offense barred from expungement pursuant to subsection b. or c. ofNJ.S.2C:52-2, or who has been

convicted of any crime or offense since the date of discharge from special probation shall not be eligible to apply for an
expungement under this paragraph. In addition, no application for expungement shall be considered until any pending
charges are disposed. It shall be the obligation of the prosecutor to notify the court of any disqualifying convictions or
any other factors related to public safety that should be considered by the court when deciding to grant an expungement
under this paragraph. The Superior Court shall consider the person's verified petition and may order the expungement
of all records and information relating to all arrests, detentions, convictions, and proceedings of the person that existed
at the time of discharge from special probation as appropriate. The court shall grant the relief requested unless it finds
that the need for the availability of the records outweighs the desirability of having the person freed from any disabilities
associated with their availability, or it finds that the person is otherwise ineligible for expungement pursuant to this
paragraph. No fee shall be charged to a person eligible for relief pursuant to this paragraph.

Credits
L.1987,0. 106, § l,eff.June22, 1987, operative July 9, 1987. Amended by L.1999, c. 376, §2, eff. Jan. 14, 2000; L,2001,
c. 129, § 2, eff, June 29, 2001; L.2008, c. 15, § 1, eff. Aug. 1,2008; L.2012, c. 23, § 5, eff. Jan. 19, 2013; L.2015,c.93,§
1, eff. Aug. 10, 2015; L.2015,c. 261, § 1, eff. April 18, 2016.

Editors' Notes

GOVERNOR'S CONDITIONAL VETO MESSAGE
Assembly Bill Nos. 206,471, 1663,2879,3060,and 3108 (Third Reprint)-L.2015, c. 261
To the General Assembly:
Pursuant to Article V, Section I, Paragraph 14 of the New Jersey Constitution, I am returning Assembly
Committee Substitute for Assembly Bill Nos. 206, 471,1663,2879, 3060, and 3108 (Third Reprint) with my
recommendations for reconsideration.

Helping non-violent offenders reclaim their lives and become productive members of society has long been
a personal focus of mine and a pillar of my Administration. Since becoming Governor, we have reformed
outdated, ineffective approaches to non-violent offenses and instituted programs designed to make a real
difference in helping people reclaim their lives. From expanding drug courts and the lifesaving Narcan program
statewide, to integrating job training and services to ex-offenders re-entering society, to preventing employers
from asking about a prospective employee's criminal history on an initial job application, to expanding access
to college degrees within correctional facilities, these efforts and others are already bearing much fruit. For
instance, New Jersey is one of the only states in the nation to have seen a drop in both repeat offenses and
incarceration. Fewer non-violent offenders are being housed in correctional facilities at taxpayer expense and
more are being treated and educated in successful programs. But more than just a statistical success, our hard
work is having a re^i impact in the lives of countless individuals and their families, providing them with the
tools they need to re-emerge in society as productive citizens.

This bill promises to build upon these accomplishments and continue my commitment to helping New Jerseyans
afflicted by drug addiction turn their lives around. It proposes another step towards expanding the benefits of
the Drug Court Program by allowing citizens who have successfully completed the program to expunge their
entire record. I believe this proposal might mcentivize greater participation in the Drug Court Program and
help give non-violent offenders a fresh start, with better employment prospects and educational opportunities.
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Moreovei-i the bill aims to make the expungement process more efficient. It would create an automatic

expungement for arrest records that do not result in conviction other than through a plea agreement. This
would cut costs and eliminate unnecessary hardships for innocent people with an arrest record. Additionally,
the bill would streamline the process for an eligible person seeking to expunge multiple offenses through one
application, A more efficient process will also reduce delays and costs.
Nevertheless, while I support breaking down barriers to employment and education for non-violent exoffenders, I cannot endorse a bill that compromises public safety. As written, this bill would cut in half the
presumptive waiting period to expunge indictable offenses, often felonies, from ten years to five years, and
eliminate an important safeguard which allows a judge to consider whether granting an expungement is in the
public s interest, The current public interest exception to the presumptive waiting period is an effective and
efficient way to help ex-offenders combat the collateral consequences of their offenses, while also ensuring
that public safety is not compromised. Therefore, I propose retaining current law regarding the public interest
exception, and leave to courts the decision to determine whether an expungement after five years is in the public
interest on a case-by-case basis.

In addition, because the public interest exception has been successfully applied by courts when considering the
expungement of indictable convictions, I recommend extending a similar exception to those seeking to expunge
a. disorderly persons offense or a petty disorderly persons offense, Specifically, I suggest creating an exception
to the five-year waiting period that would mirror the public interest exception for indictable offenses, allowing
the Superior Court to grant an expungement of a disorderly persons or petty disorderly persons offense after
three years if the petitioner meets all other criteria and the expungement is in the public interest.
Accordingly, I herewith return Assembly Committee Substitute for Assembly Bill Nos, 206, 471,1663,2879,
3060, and 3108 (Third Reprint) and recommend that it be amended as follows:

Respectfully,

/s/ Chris Christie
Governor

Relevant Additional Resources
Additional Resources listed below contain your search terms.

HISTORICAL AND STATUTORY NOTES
L.1987, c, 106, eff. June 22, 1987, operative July 9, 1987, pursuant to L.1987, c. 106, § 26, see Historical and Statutory
Notes under N.J.S.A. § 2Q35-L

L.1999,c. 376, § 2, rewrote the section. Prior to amendment, the section read:

"2C-.35-14. Rehabilitation program for drug dependent persons; mandatory commitment to residential treatment
facilities; revocation
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"a. Notwithstanding the presumption of incarceration pursuant to the provisions of subsection d. ofN.J.S. 2C:44-1,
and except as provided in subsection b, of this section, whenever a drug dependent person is convicted of an offense
under NJ.S. 2035-5, N.J.S. 20:35-6, section 1 ofP,L.I987,c. 101 (C. 2C:35-7), NJ.S. 2035-10, N.J.S. 20:35-11, or
N.J.S. 2C:35-13, other than a crime of the first degree, the court, upon notice to the prosecutor, may, on motion of

the defendant and where the court finds that no danger to the community will result and that the placement will serve
to benefit the defendant by serving to correct his or her dependency on controlled substances, place the defendant on
probation, which shall be for a term of five years. As a condition of that probation, the court shall order the defendant
to enter a drug rehabilitation program, subject to such other reasonable terms and conditions as may be required by the
court and by law, pursuant to N.J.S. 20:45-1, and which shall include periodic urine testing for drug usage throughout
the period of probation.
"b. Except upon the joint application of the defendant and the prosecuting attorney, no person convicted of an offense
under N.J.S, 2C:35-6 or section 1 of P.L. 1987, c, 101 (C. 2&35-7), or who has been previously convicted of an offense
under subsection a. ofNJ.S. 2C:35-5 or a similar offense under any other law of this State, any other state or the United
States, shall be eligible for sentence in accordance with this section.
"c. Apersonconvictedofacrimeoftheseconddegreeor of a violation of section 1 of P.L. 1987, c. 101 (C. 2C:35"7)who
is placed in a drug rehabilitation program under this section shall be committed to the custody of a residential treatment
facility. The term of such commitment shall be for a minimum of six months, or until the defendant successfully completes
the residential treatment program, whichever is later, except that no person shall remain in the custody of a residential
treatment facility for a period in excess of five years. Upon successful completion of the required residential treatment
program, the defendant shall complete the period of probation, as authorized by subsection a. of this section, with credit
for time served in the residential treatment facility and for any imprisonment served as a condition of probation. A
person placed into a residential treatment facility under this subsection shall be deemed to be subject to official detention
for the purposes ofN.J.S. 2C:29-5 (escape).

"d. Upon a first violation of any term or condition of the probation authorized by this section or of any term or condition
of the applicable drug rehabilitation program, the court in its discretion may, and upon a subsequent violation shall,
revoke the defendant's probation and impose on the defendant any sentence that might have been imposed originally for
the offense of which he was convicted. In that event, the defendant shall receive credit for any time served pursuant to
NJ.S. 2Q45-1, and any time spent by the defendant in a residential treatment facility. An action for a violation under this
subsection may be brought by a probation officer or prosecutor. Notwithstanding any other provision of this subsection,
if a defendant at any time refuses to undergo urine testing for drug usage as provided in subsection a. of this section,
the court shall, upon the application of the probation officer or prosecutor, revoke the defendants probation. Failure to
successfully complete the required drug rehabilitation program shall constitute a violation of the defendant s probation.
A defendant who fails to comply with the terms of his probation pursuant to this section and is thereafter sentenced to
imprisonment in accordance with this subsection shall be ineligible for entry into the Intensive Supervision Program,
"e. The court, as a condition of its order, and after considering the defendant's financial resources, may at anytime require

the defendant to pay for all or some portion of the costs associated with his or her participation in any rehabilitation
program or period of residential treatment authorized by this section.
L,2001,c. 129, § 2, in subsec, b,(2), substituted "of the first or second degree enumerated" for "of violence as defined .
L.2008, c. 15,§ 1, in the introductory paragraph of subsec. a., inserted the first two sentences, in the third sentence,
inserted "who is subject to sentencing under this section"; rewrote par. (6) of subsec, a.; in par. (8) and (9) of subsec.
a., substituted "Division of Addiction Services in the Department of Human Services" for "Department of Health and
Senior Services", also in par. (9), in the third paragraph, inserted "residential" preceding "treatment program" and
inserted "or a program of nonresidential treatment by a licensed and approved treatment provider and inserted the
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second sentence; in subsec. b., in par. (2), substituted "section 2 ofP.L.1997, c, 117 (C,2C:43-7.2)" for t(N,J.S.2C:43-7.2';
in par. (3) ofsubsec. b., substituted "section 1 of P.L. 1987, c. 101 (C.2Q35-7)" for t(N.J.S.2C:35-7"; rewrote subsec. c.;

in subsec. d,, rewrote the first and second sentences and in the fifth sentence substituted "Except as otherwise provided
in subsection I. of this section, the" for "The"; in subsec. f., in par. (7), added ", provided however that this provision
shall not affect the person's eligibility for entry into the Intensive Supervision Program for a subsequent conviction"; in
subsec. h,, inserted ", nonresidential treatment program" and added subsecs. J., k. and /.

Prior to being rewritten, par. (6) ofsubsec. a, had read: "(6) the person has not been previously convicted on two or more
separate occasions of crimes of the first, second or third degree, other than crimes defined in N.J.S.2C:35-10; and"
Prior to being rewritten, subsec. c. had read: (<c. A person convicted of or adjudicated delinquent for an offense under
section 1 ofP.L.1987,c. 101 (C,2C:35-7), subsection b. of section 1 ofP.L, 1997, c. 185 (C.2C:35-4.1), or any crime for
which there exists a presumption of imprisonment pursuant to subsection d, ofN.J.S.2C:44-l or any other statute, or
who has been previously convicted of an offense under subsection a. ofN.J.S.2C:35"5 or a similar offense under any other

law of this State, any other state or the United States, shall not be eligible for sentence in accordance with this section
if the prosecutor objects to the person being placed on special probation. The court shall not place a person on special
probation over the prosecutor's objection except upon a finding by the court of a gross and patent abuse ofprosecutorial
discretion. If the court makes a finding of a gross and patent abuse ofprosecutorial discretion and imposes a sentence of
special probation notwithstanding the objection of the prosecutor, the sentence of special probation imposed pursuant
to this section shall not become final for 10 days in order to permit the appeal of such sentence by the prosecution.
Prior to being rewritten, the first two sentences ofsubsec. d. had read; "d. A person convicted of or adjudicated delinquent
for a crime of the second degree or of a violation of section 1 ofP.L.1987,c. 101 (C.2C:35-7), or who previously has
been convicted of or adjudicated delinquent for an offense under subsection a. ofN.J,S.2C:35-5 or a similar offense
under any other law of this State, any other state or the United States, who is placed on special probation under this
section shall be committed to the custody of a residential treatment facility licensed and approved by the Department
of Health and Senior Services, whether or not residential treatment was recommended by the person conducting the
diagnostic assessment. The person shall be committed to the residential treatment facility immediately, unless the facility
cannot accommodate the person, in which case the person shall be incarcerated to await commitment to the residential
treatment facility,
L.2008,c.15,§ 3, approved April 21, 2008, provides:
"[Section] 3. This act shall take effect on the first day of the fourth month following enactment."
L.2012,c. 23, § 5, in subsec. a., in the second sentence, added, "; provided, however, that a person in need of treatment as

defined in subsection f, of section 2 of P.L.2012, c. 23 (C.2C:35"14.2) shall be sentenced in accordance with that section";
in par. (7) of subsec. a., deleted "robbery" from the list of charges; in the paragraph following par. (9), inserted the second
sentence relating to priority to persons on special probation; and in subsec. b. (2), added ", other than a crime of the
second degree involving N.J.S,2C:15-1 (robbery) or N.J.S.2C:18-2 (burglary)"; and deleted subsec, c. Prior to deletion,
subsec. c, read:

"c. A person who is subject to sentencing under this section in accordance with subsection a. shall not be eligible for a
sentence of special probation pursuant to this section if:
"(I) the person has been:
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(a) convicted of or adjudicated delinquent for an offense under section 1 of P.L.1987, c. 101 (C,2C:35-7), subsection
b. of section I of P.L. 1997, c. 185 (C.2C:35"4,1), or any crime for which there exists a presumption of imprisonment
pursuant to subsection d. ofN.J.S.2C:44-l or any other statute;

(b) previously convicted of an offense under subsection a. ofN.J.S.2C:35-5 or a similar offense under any other law of
this State, any other state or the United States; or
(c) previously convicted on two or more separate occasions of crimes of the third degree, other than crimes defined
mN.J.S.2C:35-lO;and
"(2) the prosecutor objects to the person being placed on special probation. The court shall not place a person on special
probation over the prosecutor's objection except upon a finding by the court of a gross and patent abuse ofprosecutorial
discretion. If the court makes a finding of a gross and patent abuse ofprosecutorial discretion and imposes a sentence of
special probation notwithstanding the objection of the prosecutor, the sentence of special probation imposed pursuant
to this section shall not become final for 10 days in order to permit the appeal of such sentence by the prosecution.
For effective date provisions and authority to take anticipatory administrative action under L.2012, c. 23, approved July
19, 2012, see Historical and Statutory Notes under N.J.S.A. §20:35-14.1.
L.2015,c. 93,§ 1, in the third sentence ofsubsec. a., deleted "and except as provided in subsection c. of this section,
following "N.J.S,2C:44-1,"; in subsec. a,(4), substituted "use disorders" for "abuse" and "the person's" for "his"; in

subsec. a.(8), deleted "the Division of Addiction Services in" preceding "the Department of Human Services ; in the
first sentence of the second undesignated paragraph following subsec. a.(9), deleted "the Division of Addiction Services
in" preceding "the Department of Human Services" and inserted "which program may include the use of medicationassisted treatment as defined in paragraph (7) of subsection f. of this section,"; in the first sentence ofsubsec. d., inserted
"substance use disorders" and deleted "the Division of Addiction Services in" preceding "the Department of Human
Services"; in subsec. e., inserted ", which shall only constitute a violation for a person using medication-assisted treatment
as defined in paragraph (7) of subsection f. of this section if the positive test is unrelated to the person's medicationassisted treatment," in the second sentence and substituted "the person's" for "his" in the third sentence; in subsec. f.

(7), inserted the third sentence and substituted "the person's" for "his" in the fourth sentence; added the undesignated
paragraph following subsec. f.(7); in subsec. h., substituted "the person's" for "his", substituted "residential or for
"rehabilitation program," and deleted "or period of residential treatment preceding "imposed pursuant ; in subsec,
j., inserted "substance use disorders"; in subsec. k.(I), inserted the fourth sentence; in subsec. k.(2), substituted the
person's" for "his" in the first sentence; rewrote subsec. /.; and made nonsubstantive changes. Prior to amendment,
subsec. /. had read:

"/. If the court finds that the person has made exemplary progress in the course of treatment, the court may, upon
recommendation of the person's supervising probation officer or on the court's own motion, and upon notice to the
prosecutor, grant early discharge from a term of special probation provided that the person: (1) has satisfactorily
completed the treatment program ordered by the court; (2) has served at least two years of special probation; (3) did
not commit a substantial violation of any term or condition of special probation, including but not limited to a positive
urine test, within the preceding 12 months; and (4) is not likely to relapse or commit an offense if probation supervision
and related services are discontinued.

L.2015,c. 261,§ 1, in the introductory paragraph, deleted "Prosecutorial Objections;"; in subsec. a., in the introductory
paragraph, deleted "and except as provided in subsection c. of this section,"; substituted "Division of Mental Health
and Addiction Services" for "Division of Addiction Services" in three places; and added subsec. m.
L.2015,c,261,§ 10, approved Jan. 19, 2016, provides:
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"[Section] 10, This act shall take effect on the 90 day following enactment."
L.2015, c. 261, § 1, was corrected by the Legislative Counsel with the concurrence of the Attorney General under the
authority ofN.J.SA. § 1:3-1 to incorporate the inadvertently omitted provisions of the amendment of this section by
L.2015,c.93,§l.

Statements:
Senate Law and Public Safety Committee to Senate, No. 1253-L.1999, c. 376, see NJ.S.A. § 2C:35-2.

Executive Orders;
Governor's Task Force for Recidivism Reduction to effectuate an expansion of the Drug Court Program and set
forth benchmarked criteria for evaluation, therein broadening the program's efforts and eligible participants. Christie
Executive Order No. 83, November 28, 2011, 44 N.J. Reg. 3(a).

NOTES OF DECISIONS
Validity
NJ.S.A. 20:35-12 and 2C;35-14 providingfor sentence less than mandatory minimum upon prosecutorial agreement and
for sentence to drug rehabilitation program after prior conviction upon joint application by defendant and prosecutor
would be construed to reserve to judiciary power to approve or reject any agreement between defendant and State
and to permit court to inquire into reasons and other details of any agreements struck or rejected between defendant
and prosecutor, both preconviction and postconviction, and as so construed, statutes were not violative of separation

of powers by providing prosecutor sentencing authority. State v. Todd, 238 N.J.Super. 445, 570 A.2d 20 (A.D.1990).
Constitutional Law ©^ 2625(2); Controlled Substances ®^ 6

N. J. S. A, 2C:35-14, NJ ST 2C:35-l4
Current with laws through L.2018, c. 120 and J,R. No. 10
End of Document ©2018 Thomson Reuters, No ciaim to original U.S. Government Works.
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SUPERIOR COURT OF NEW JERSEY
---COUNTY
LAW DIVISION - CRIMINAL
COOPERATION AGREEMENT
ACCUSATION NO.
DOCKET NO.
Pursuant to Rule 3:9-3 of the New Jersey Com1 Rules,
the New Jersey Office of the Insurance Fraud Prosecutor
(the "State") and, (defendant name) (the "defendant")
agree to the following:
1. The State and the defendant have entered
into discussions in anticipation of the defendant agreeing
to cooperate with State law enforcement authorities. The
defendant's anticipated cooperation and the cooperation
agreement with the State have been reduced to this
writing consistent with the requirements of State v. Gems,
142 NJ. 216 (1996). The State hereby agrees to allow the
proposed plea agreement (the "Agreement") described below if,
and only if, the defendant cooperates as determined and
defined by the State.
2. The parties agree and stipulate that the requirements
set forth in Paragraph 4, 5 and 11, below, are benchmarks
based upon what the parties believe the defendant is capable
1

of doing as of February 11th, 2014. Clearly, there are other
permutations of successful cooperation which may exist,
depending upon the unforeseen developments inherent in this
process. If, as the case develops, it appears to _the parties
that another benchmark is appropriate, the parties shall amend
this Agreement, in writing. The State reserves the exclusive
right to assess and evaluate the value and productivity of
the defendant's cooperation.
3. If defendant FAILS to comply with the te1ms outlined in
paragraphs 4, Sand 11 below, the State will recommend a tern of
probation conditioned on 364 days in county jail for the
charge of lnsurance Fraud. If the Defendant fully cooperates
and complies with the terms outlined in paragraphs 4, 5 and 11
below, the state will recommend a non custodial term of
probation for the charge of lnsurance Fraud. The OIFP will not
recommend, to the court, a license suspension or revocation and
will refrain from making recommendations concerning license
suspension or revocation to any other agency.
4. The defendant's obligations are as follows: The
defendant will provide truthful, complete and accurate
information and will cooperate fully with the State. His
cooperation will include, but will not be limited to, the
following:
2

A.

The defendant will provide statements,
including sworn statements to the State at any
time and as often as the State may reasonably
require concerning any matter the State deems
related.to criminal activity.

B.

The defendant agrees to furnish to the
State all documents and othe1' material
that may be relevant to the investigation
and that are in the defendant's possession
or control.

C.

The defendant agrees to participate in
undercover activities pursuant to the specific
instructions of law enforcement agents of this
State.

D.

The defendant agrees not to reveal his
cooperation, or any information derived
therefrom, to any party without prior consent
of the State. Nothing in this agreement will
restrict or prevent consultation with his
attorney.

E.

The defendant agrees to wear an on-body
recording device under the supervision of a
member of the New Jersey State Police or the
Division of Criminal Justice as often as the
State may reasonably require. Defendant further
agrees to give consent to be recorded and sign
consensual recording affidavits for any
operation involving an on body recording
device.

F.

The defendant agrees to testify at any and all
proceedings in Grand Jury, in the Superior
Court of New Jersey or elsewhere as requested
by State.

G.

The defendant agrees to provide evidence against
any targets identified by the State as being
involved in a criminal enterprise including, but
not limited to, documentary evidence, recorded
statements through the use of consensually
3

recorded phone conversations and/or agreeing to
wear a wire during choreographed meetings with
the targets.

5. The defendant must at all times give complete,
truthful and accurate information and testimony, and must not
commit, or attempt to commit, any further crimes.

Should it

be dete1mined by the State that the defendant has failed to
cooperate fully, has intentionally given false, misleading or
incomplete information or testimony, has committed or
attempted to commit any fmiher crimes, or has
violated

any provision

of this agreement,

otherwise
the State may,

in it's sole discretion, render the agreement null and void,
provided however, that the State may decline to void the
agreement, in its sole discretion. Moreover, if the defendant
violates the agreement, the defendant will be subject to
prosecution for any criminal violation of which the State has
knowledge, including, but not limited to, perjury and
obstruction of justice.
6.

Any prosecution resulting from the defendant's

failure to comply
premised

with the terms of this agreement may be

upon: (1) any statements made by the defendant to
4

the_ State or to other law enforcement agents on or after
the date this agreement is signed, (b) any testimony given
by him before any grand jury or other tribunal, whether
before or after the date this agreement is signed by the
defendant; and any leads derived from such statements or
testimony. The defendant agrees that prosecutions that are
not time-barred by the applicable statutes of limitation on
the date this agreement is signed may be commenced against
the defendant in accordance with this paragraph,
notwithstanding the expiration of the statutes of
limitation between the signing of this agreement and the
commencement of any such prosecutions. Furthe1more, the
defendant agrees to waive all claims under the United
States Constitution, Constitution of New Jersey, Rule 410
of the New Jersey Rules of Evidence,

or any other statute

or rule, that statements made by him on or after the date
on which this agreement is signed, or any leads derived
therefrom, should be suppressed.
7. The State further represents and agrees that:
Consistent with the operational needs of the
investigation, the discovery rules and the State's
5

obligation to disclose exculpatory information, every
effort will be made to avoid disclosing the defendant's
identity and the nature of his cooperation for as long as
possible.
8. This agreement is limited to the New Jersey Office
of the Insurance Fraud Prosecutor and cannot bind other
federal, state or local prosecuting authorities. It is
further understood that this agreement does not prohibit
the State of New Jersey, any agency thereof, or any third
party from initiating or prosecuting any civil or
administrative proceedings directly or indirectly
involving the defendant, including, but not limited to,
forfeiture of assets. The defendant hereby
waives any claim of double jeopardy in the event that such
proceedings have been, are or will be initiated. The
Office of Insurance Fraud Prosecutor will provide
confirmation of this agreement to other New Jersey State
agencies and/or law enforcement/prosecutorial agencies at
the request of the defendant.
9.

The defendant's time to cooperate as required by

Paragraphs 4, and 5 expires on February 14, 2015, unless
the State consents to an extension of that time in its sole
6

discretion.

If at any time the defendant abandons his

efforts to cooperate, the State may immediately act in a
manner consistent with the provisions of Paragraph 3,
above.
10.

Within 45 days of signing this Agreement, the

defendant must enter a plea of Guilty to one count of Insurance
Fraud (3rd Degree) which the State will recommend be sentenced as
a Fourth Degree. Failure to do so will render this agreement
null and void. Upon entry of such plea of guilty, the State
shall recommend that the Court release the defendant on his own
recognizance, in order to allow him to perform the anticipated
cooperation.
11.

Within ten (10) business days of signing this

Agreement, (defendant name) must provide at least one sworn
recorded statement and turn over all relevant evidence in his
possession as a showing of good faith for this cooperation
agreement.
12.

No promises, agreements or conditions have been

entered into other than those set fo1ih in this Agreement, and
none will be entered into unless memorialized in writing and
signed by all parties. This Agreement, to become effective, must
be signed by all of the parties listed below:

7

Agreed and consented to:

FOR DEFENDANT

FOR THE STATE:

____________________
(Name of Defendant)

(Name of Supervising Deputy
Attorney General)
Office of the Insurance Fraud
Prosecutor

Dated:

Dated:

____________________
Robert J. Brass, Esq.
Attorney for (Name of
Defendant)

______________________________
(Name of assigned Deputy Attorney
General)
Deputy Attorney General
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‘Real Housewives of New Jersey’ husband
Joe Giudice to be deported
Posted 3:16 PM, October 10, 2018, by Associated Press
YORK, Pa. — The husband of “Real Housewives of New Jersey” star Teresa Giudice will be
deported back to Italy once he’s released from prison next year, according to a judge’s ruling
Wednesday.
Giuseppe “Joe” Giudice appeared before an immigration court in York, Pennsylvania, via
teleconference. He has 30 days to appeal the decision, said Kathryn Mattingly, a spokeswoman
for the Executive Office of Immigration Review.
Giudice is an Italian citizen who came to the U.S. as an infant and wasn’t aware he wasn’t an
American citizen.
He’s currently serving a more than 3-year sentence for fraud and failing to pay taxes. He’s
incarcerated at FCI Allenwood, about 165 miles (266 kilometers) northwest of Philadelphia.
Prison records indicate he is set to be released in March.
The couple pleaded guilty in 2014 to bankruptcy fraud and submitting false loan applications to
get $5 million in mortgages and construction loans. Joe Giudice also pleaded guilty to not paying
about $200,000 in income taxes.
Teresa Giudice served nearly a year in prison and was freed in December 2015.
Messages seeking comment from the couple’s lawyers and Teresa Giudice’s publicist weren’t
immediately returned Wednesday.
In January, during the season eight reunion of “Real Housewives of New Jersey,” Teresa Giudice
implied she would be open to moving to Italy with him.
“Italy’s a beautiful place to live,” she told the host at the time. “Listen, whatever God has
planned for me, that’s what’s going to happen. I will embrace it the best I can.”
They have four daughters, ranging in age from 9 to 17.

PRECEDENTIAL
UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT
_______________
No. 17-3434
_______________
ALEXIS LEOPOLD MARTINEZ,
Petitioner
v.
ATTORNEY GENERAL, UNITED STATES OF
AMERICA,
Respondent
_______________
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BIBAS, Circuit Judge.
We must decide whether New Jersey’s drug-trafficking law
criminalizes more conduct than the federal one. Under the categorical approach, a state-law conviction makes an alien re-
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movable if its elements are no broader than those of a qualifying federal crime. Moncrieffe v. Holder, 569 U.S. 184, 190-91
(2013). Alexis Martinez contends that he is not removable because the New Jersey drug-trafficking law of which he was
convicted is broader than its federal counterpart. First, he argues that although both laws extend to attempts, New Jersey’s
attempt law is broader because it sweeps in mere preparation
and solicitation. But both laws track the Model Penal Code,
treating some preparation and solicitations as attempts if they
are substantial steps toward a crime. So the laws are coextensive.
Second, Martinez argues that New Jersey’s list of drugs includes a substance not found on the current federal list. But we
look to the lists on the date of his conviction. On that date, the
New Jersey list was no broader than the federal list. So Martinez was convicted of a controlled-substance offense, making
him removable. That crime was also an aggravated felony,
making him ineligible for cancellation of removal.
I. BACKGROUND
Martinez is a citizen of the Dominican Republic and a lawful permanent resident of the United States. In 2005, he and his
confederates sold one kilogram of cocaine to an undercover
detective and a cooperating witness. He was charged with four
crimes under New Jersey law: possessing cocaine, N.J. Stat.
Ann. § 2C:35-10(a)(1); possessing cocaine with intent to distribute, id. § 2C:35-5(a)(1), (b)(1); distributing cocaine, id.; and
conspiring to possess cocaine with intent to distribute, id.
§ 2C:5-2. For the latter three counts, the court instructed the
jury that it could convict Martinez for attempting to transfer
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cocaine or to aid another in distributing cocaine. The jury convicted on all four counts, and the judge sentenced Martinez to
twenty years’ imprisonment.
In 2010, the Department of Homeland Security charged
Martinez as removable on two grounds: First, the government
claimed that Martinez’s drug-distribution convictions under
N.J. Stat. Ann. § 2C:35-5(a)(1) & (b)(1) match the federal Controlled Substances Act’s ban on drug trafficking, 21 U.S.C.
§ 841(a)(1). If that is true, then Martinez was convicted of an
aggravated felony, making him removable under 8 U.S.C.
§ 1227(a)(2)(A)(iii). See 8 U.S.C. § 1101(a)(43)(B). Second,
the government claimed that Martinez’s convictions relate to
federally controlled substances. See 21 U.S.C. § 802(6). If that
is true, then Martinez was convicted of a controlled-substance
offense, making him removable under 8 U.S.C.
§ 1227(a)(2)(B)(i).
The immigration judge sustained the charges. Martinez appealed, raising the arguments outlined above. The Board of Immigration Appeals rejected both arguments on the merits, and
Martinez petitions for review.
Because Martinez raises questions of law, we have jurisdiction to review the Board’s final order. 8 U.S.C. § 1252(a). We
review de novo. Singh v. Att’y Gen., 839 F.3d 273, 282 (3d Cir.
2016).
II. NEW JERSEY’S ATTEMPT LAW IS NO BROADER THAN
FEDERAL LAW
Martinez argues that he was not convicted of an aggravated
felony. Under the categorical approach, “[w]e look ‘not to the
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facts of the particular prior case, but instead to whether the state
statute defining the crime of conviction categorically fits
within the generic federal definition of a corresponding aggravated felony.’ ” Id. at 278 (quoting Moncrieffe, 569 U.S. at
190). We “presume that the conviction rested upon nothing
more than the least of the acts criminalized, and then determine
whether” the generic federal offense encompasses “even those
acts.” Id.
Here, Martinez’s drug-distribution convictions could have
rested on a mere attempt. And Martinez does not dispute that
the New Jersey and federal drug-distribution laws are materially identical in most respects. Compare 21 U.S.C. § 841(a)(1)
with N.J. Stat. Ann. § 2C:35-5(a)(1). But he contends that they
treat attempt differently.
A. Both New Jersey and federal attempt law follow the
Model Penal Code
So Martinez must show that New Jersey’s attempt law is
broader than federal attempt law. He cannot. Both jurisdictions
follow the Model Penal Code’s approach to attempts.
The Model Penal Code defines an “attempt” as a purposeful
act or omission that “constitut[es] a substantial step in a course
of conduct planned to culminate in [the] commission of the
crime.” Model Penal Code § 5.01(1)(c). It defines a “substantial step” as an act that is “strongly corroborative of the actor’s
criminal purpose.” Id. § 5.01(2). It also lists seven actions that
may satisfy that requirement. Id. That list includes solicitation.
Id.
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Federal attempt law follows that framework. Most federal
courts follow the Model Penal Code’s doctrine of attempt liability. See United States v. Dworken, 855 F.2d 12, 16 (1st Cir.
1988) (collecting cases from seven circuits); Ming Lam Sui v.
INS, 250 F.3d 105, 116 (2d Cir. 2001) (using the Model Penal
Code’s definition of attempt under the Immigration and Nationality Act). Our circuit likewise applies the Model Penal
Code’s approach to the Controlled Substances Act. United
States v. Glass, ___ F.3d ___, No. 16-2906, 2018 WL 4443889,
at *3 n.3 (3d Cir. Aug. 22, 2018). So we too require a “substantial step toward commission of the crime” that “strongly corroborat[es] the firmness of a defendant’s criminal purpose.”
United States v. Cicco, 10 F.3d 980, 985 (3d Cir. 1993).
New Jersey has adopted that definition almost verbatim by
statute. It defines attempt as a purposeful “act or omission constituting a substantial step in a course of conduct planned to
culminate in [the] commission of the crime.” N.J. Stat. Ann.
§ 2C:5-1(a)(3). And a “substantial step” must be “strongly corroborative of the actor’s criminal purpose.” Id. § 2C:5-1(b). It
does not include the Model Penal Code’s list of seven examples that can qualify as substantial steps, including solicitation.
But the lack of a list of illustrations makes no difference. See
State v. Sunzar, 751 A.2d 627, 632 (N.J. Super. 1999) (stating
that the omission of the Model Penal Code’s list of examples
does not prevent solicitation from amounting to attempt).
There is no daylight between the federal and New Jersey formulations.
Martinez offers two responses. Neither is convincing.
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B. New Jersey law does not reach more preparation
than federal law
Martinez first responds that New Jersey law treats more
forms of inchoate preparation for a crime as attempt than federal law does. In support, he cites State v. Fornino, 539 A.2d
301 (N.J. App. Div. 1988). In dicta, Fornino stated: “It is only
‘very remote preparatory acts’ which are excluded from the
ambit of attempt liability.” Id. at 306 (quoting 2 New Jersey
Penal Code Commentary 118 (1971)). But that was a case
about plain error. The defendant argued that the trial court
should have instructed the jury that “preparation is insufficient
. . . for an attempt.” Id. The defendant had not objected, however. So the court found only that the failure to give the instruction was not plain error. Id. It did not have occasion to affirmatively define attempt liability. Fornino simply noted that
“some preparation may amount to an attempt. It is a question
of degree.” Id. (quoting State v. Mandujano, 499 F.2d 370, 377
(5th Cir. 1974)). So New Jersey courts wrestle with drawing
that line, just as federal courts and the Model Penal Code do.
If Fornino left any doubt, the New Jersey Supreme Court
has since resolved it. In State v. Farrad, the court stated that
New Jersey law “distinguish[es] between mere preparation and
the substantial step requirement of an attempt.” 753 A.2d 648,
653 (N.J. 2000). Farrad held there was enough evidence of attempted robbery when the defendant surveilled a restaurant,
covered his face, and walked up to the cashier with a loaded
gun. Id. at 659. That evidence “demonstrated a purpose to rob
and substantial steps that were taken toward completion of the
intended robbery.” Id. This reasoning tracks that of the Model
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Penal Code and federal law. So the most recent explanation by
New Jersey’s highest court mirrors federal law: a substantial
step is required.
C. Both New Jersey and federal law treat some solicitations as attempts
Martinez’s second, stronger response is that New Jersey attempt law extends beyond federal law because New Jersey
considers solicitation to be attempt. But solicitation does not
amount to an attempt unless it is “strongly corroborative of the
actor’s criminal purpose.” State v. Sunzar, 751 A.2d 627, 632
(N.J. Super. Ct. Law Div. 1999). “[M]ere solicitation, even
when unaccompanied by any other act in furtherance, can constitute an attempt.” Id. (emphasis added). So not all solicitations qualify. The strongly-corroborative requirement “protects against criminal liability for idle requests that are not
meant to be taken seriously.” Id. (citing Fornino, 539 A.2d at
541).
New Jersey’s approach, like that of federal law, follows the
Model Penal Code. Both federal law and the Model Penal Code
recognize that “solicitation accompanied by the requisite intent
may constitute an attempt.” United States v. Am. Airlines, Inc.,
743 F.2d 1114, 1121 (5th Cir. 1984); see, e.g., United States v.
Cornelio-Pena, 435 F.3d 1279, 1286-87 (10th Cir. 2006);
Model Penal Code § 5.01(2)(g). Our Court agrees. Glass, ___
F.3d ___, 2018 WL 4443889, at *3 n.3. So New Jersey law
tracks federal law: Solicitation may amount to an attempt when
it strongly corroborates the actor’s criminal purpose. Not all
solicitations make the cut, but some do.
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In reply, Martinez cites several cases, but they are either
inapposite or unpersuasive. Two of them dealt with state laws
that differed materially from New Jersey’s. To start, Coronado-Durazo v. INS involved a conviction for solicitation to
possess a narcotic. 123 F.3d 1322, 1323 (9th Cir. 1997). Under
Arizona law, that crime was separate from attempt and had its
own distinct requirements for physical acts and mental state.
Id. at 1324-26. It was not a subset of attempt liability.
Similarly, United States v. Ibarra-Luna involved a Texas
law encompassing a “mere offer to sell, without evidence of
possession or transfer.” 628 F.3d 712, 715-16 (5th Cir. 2010).
A mere offer to sell, without even possession of drugs, arguably does not strongly corroborate the actor’s criminal purpose.
And the government even conceded that the law did not categorically match the federal Controlled Substances Act. Id. at
716. Those cases are a far cry from Martinez’s conviction for
“possess[ing] . . . with intent to manufacture, distribute, or dispense, a controlled dangerous substance.” N.J. Stat. Ann.
§ 2C:35-5(a)(1).
Another of Martinez’s cases, United States v. Dolt, is inapposite as well as unpersuasive. 27 F.3d 235 (6th Cir. 1994). It
is inapposite because it rested in part on a Florida state-court
ruling “that solicitation and attempt are separate and distinct
crimes.” Id. at 239. It is unpersuasive because it concluded that,
unlike attempt, “solicitation does not require an overt act on
the part of the defendant.” Id. But as explained above, federal
attempt law follows the Model Penal Code in requiring only a
substantial step, which may include solicitation. Attempt requires no overt act by the defendant himself.
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Martinez’s strongest authority is Sandoval v. Sessions, but
it is also unpersuasive. 866 F.3d 986 (9th Cir. 2017). There,
the Ninth Circuit confronted an Oregon drug-delivery statute
that resembles New Jersey’s drug-trafficking law. Compare
id. at 990-91, with N.J. Stat. Ann. § 2C:35-5(a)(1). Like New
Jersey, Oregon required a “substantial step” that is “strongly
corroborative of the actor’s criminal purpose.” Sandoval, 866
F.3d at 991 (quoting State v. Pollock, 73 P.3d 297, 300 (Or.
App. 2003), aff’d on other grounds, 102 P.3d 684 (Or.
2004)). And, like New Jersey, Oregon allowed solicitation to
amount to attempt. Id. at 990. Yet the Ninth Circuit held that
the Oregon law was broader than federal law. “Although [it
may be] strongly corroborative of intent to commit a crime,”
the court reasoned, “offering to deliver a controlled substance
does not cross the line between preparation and attempt for
the purposes of the [federal] Controlled Substances Act.” Id.
We disagree. As explained above, federal attempt law is explicitly based on the Model Penal Code. Both provide that any
substantial step that strongly corroborates the actor’s criminal
purpose amounts to an attempt. Model Penal Code § 5.01(2).
The Model Penal Code specifies that solicitation “shall not be
held insufficient as a matter of law” if it is strongly corroborative, as we and other circuits recognize. Id. § 5.01(2)(g); see,
e.g., Glass, ___ F.3d ___, 2018 WL 4443889, at *3 n.3; Am.
Airlines, 743 F.2d at 1121.
We see no reason to reject the Model Penal Code. Our precedent embraces it. Solicitation, like any number of other acts,
can amount to a federal attempt. So New Jersey attempt law is
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no broader than federal law. Martinez’s conviction is thus an
aggravated felony, making him removable.
III. WHEN COMPARING DRUG SCHEDULES, WE LOOK TO
THE DATE OF CONVICTION
Martinez also argues that he was not convicted of a controlled-substance offense. He concedes that the statute is divisible and that he was convicted of violating N.J. Stat. Ann.
§ 2C:35-5(b)(1). See Mathis v. United States, 136 S. Ct. 2243,
2248-49 (2016). But he claims that his conviction does not necessarily “relat[e] to a [federally] controlled substance” because
the New Jersey list of controlled substances is currently
broader than the federal lists. 8 U.S.C. § 1227(a)(2)(B)(i).
To be sure, the New Jersey statute criminalizes any derivative of coca leaves. N.J. Stat. Ann. § 2C:35-5(b)(1). And federal law currently exempts [123I]ioflupane, a derivative of coca
leaves, from the lists. 21 C.F.R. § 1308.12(b)(4). But that exemption was not in place when Martinez was convicted. See 21
C.F.R. § 1308.12(b)(4) (2008) (effective Dec. 10, 2007 to Aug.
29, 2009). So Martinez’s argument depends on the premise that
the present lists control, not the lists in effect when he was convicted.
But the categorical approach directs us to compare the
schedules at the time of conviction. In Mellouli v. Lynch, the
Court held that the petitioner’s state-law conviction did not
make him removable because, “at the time of [his] conviction,
[the state] schedules included at least nine substances not included in the federal lists.” 135 S. Ct. 1980, 1984 (2015) (em-

11

phasis added); accord id. at 1988. That is the reverse of Martinez’s situation. But Mellouli’s logic applies equally here, at
least where the federal drug schedules narrow after conviction.
See Doe v. Sessions, 886 F.3d 203, 208-09 (2d Cir. 2018)
(holding that the federal drug schedule “in effect at the time of
conviction” governs).
As a final point, under Chenery, we may not uphold the
Board of Immigration Appeals’ decision on this basis unless
the Board articulated it. Orabi v. Att’y Gen., 738 F.3d 535, 539
(3d Cir. 2014) (citing SEC v. Chenery Corp., 332 U.S. 194, 196
(1947)). Here, the Board’s reasoning is terse and hard to follow
on this point. Yet the Board did cite Mellouli, the key case that
specifies the date of conviction as controlling. While this reasoning is barely sufficient, its citation signals that the Board
looked to the date of conviction, following Mellouli’s instruction.
*****
New Jersey attempt law is coextensive with federal law.
Both require a substantial step that strongly corroborates the
actor’s criminal purpose; both hold that solicitation can count
as a substantial step. And we look to the date of Martinez’s
conviction, when the federal and New Jersey lists of controlled
substances were identical. So Martinez was convicted of a
controlled-substance offense that is an aggravated felony as
well. He is thus removable and ineligible for cancellation of
removal. We will deny his petition for review.
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Matter of Eduardo VELASQUEZ-RIOS, Respondent
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U.S. Department of Justice
Executive Office for Immigration Review
Board of Immigration Appeals
The amendment to section 18.5 of the California Penal Code, which retroactively
lowered the maximum possible sentence that could have been imposed for an alien’s
State offense from 365 days to 364 days, does not affect the applicability of section
237(a)(2)(A)(i)(II) of the Immigration and Nationality Act, 8 U.S.C. § 1227(a)(2)(A)(i)(II)
(2012), to a past conviction for a crime involving moral turpitude “for which a sentence of
one year or longer may be imposed.”
FOR RESPONDENT: Richard Benavidez, Esquire
FOR THE DEPARTMENT OF HOMELAND SECURITY: Hye Chon, Assistant Chief
Counsel
BEFORE: Board Panel: GUENDELSBERGER, MALPHRUS, and LIEBOWITZ, Board
Members.
GUENDELSBERGER, Board Member:

In a decision dated December 11, 2014, an Immigration Judge found the
respondent removable on his own admissions under section 212(a)(6)(A)(i)
of the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(6)(A)(i) (2012),
as an alien present in the United States without being admitted or paroled,
denied his application for cancellation of removal under section 240A(b)(1)
of the Act, 8 U.S.C. § 1229b(b)(1) (2012), and ordered him removed. On
April 25, 2016, we dismissed the respondent’s appeal from that decision.
This case is now before us on remand from the United States Court of
Appeals for the Ninth Circuit for further consideration of the respondent’s
eligibility for cancellation of removal. The appeal will again be dismissed.
The respondent is a native and citizen of Mexico who entered the United
States without inspection at an unknown time and place. On July 22, 2003,
he was convicted of possession of a forged instrument in violation of section
475(a) of the California Penal Code. 1 Although the respondent was only
sentenced to 12 days of incarceration, the Immigration Judge found that his
1

The respondent was also convicted of burglary in violation of California law, but in
light of our disposition in this case, we need not address the immigration consequences of
that conviction.
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offense was a crime involving moral turpitude “for which a sentence of one
year or longer may be imposed” under section 237(a)(2)(A)(i) of the Act,
8 U.S.C. § 1227(a)(2)(A)(i) (2012), because the maximum possible sentence
for his crime at the time of his conviction was 365 days. Since the respondent
had been convicted of an “offense under . . . section 237(a)(2),” the
Immigration Judge concluded that he is ineligible for cancellation of removal
under section 240A(b)(1)(C).
After the respondent appealed that decision, section 18.5 of the California
Penal Code was enacted, effective January 1, 2015, to provide:
Every offense which is prescribed by any law of the state to be punishable by
imprisonment in a county jail up to or not exceeding one year shall be punishable by
imprisonment in a county jail for a period not to exceed 364 days.

(Emphasis added.) 2 Notwithstanding that change in the law, we concluded
that the respondent had been convicted of an “offense under” section
237(a)(2)(A)(i) of the Act because, at the time of his conviction, the
maximum possible sentence for his crime was 1 year. We noted that section
18.5 did not become effective until after he had been convicted and that
nothing indicated the provision had retroactive effect. We therefore
dismissed his appeal.
While the respondent’s petition for review of our decision was pending,
the California Legislature amended section 18.5 to “apply retroactively” to
all convictions, “whether or not the case was final before January 1, 2015.”
Cal. Penal Code § 18.5(a) (West 2018) (effective January 1, 2017). 3 The
Government filed a motion requesting that the case be remanded to allow us
to consider the impact of this provision on the respondent’s eligibility for
cancellation of removal. The court granted the unopposed motion.
An applicant for cancellation of removal under section 240A(b)(1) must
demonstrate that he or she has not been “convicted of an offense under
section 212(a)(2), 237(a)(2), or 237(a)(3).” Section 240A(b)(1)(C) of the
Act; see also 8 C.F.R. § 1240.8(d) (2018). The respondent’s forgery offense
2

Section 18.5 was enacted to “align[] the definition of misdemeanor between state and
federal law” and to ensure that aliens “who committed low level and non-violent crimes
[would not be] subject to deportation.” Office of S. Floor Analyses, Cal. Legis. Info.,
SB 1242, at 2 (Aug. 19, 2016), https://leginfo.legislature.ca.gov/faces/billAnalysisClient
.xhtml?bill_id=201520160SB1242#. This provision is necessarily limited to California
convictions and does not affect crimes committed in other States, even if the convicted
alien resides in California.
3
Section 18.5(b) provides for a sentence reduction from 365 days to 364 days. However,
because the respondent was sentenced to 12 days in jail, this aspect of section 18.5 is not
before us.
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is clearly a “crime involving moral turpitude” within the meaning of
section 237(a)(2)(A)(i)(I) because it necessarily involved the “specific intent
to defraud another.” Cal. Jury Instr.—Crim. (“CALJIC”) 15.07 (Sept. 2018);
see also Jordan v. De George, 341 U.S. 223, 228 (1951) (“[C]rimes
involving fraud have universally been held to involve moral turpitude.”). 4
Therefore, the sole issue before us is whether, in light of section 18.5 of the
California Penal Code, the respondent’s forgery offense remains “a crime for
which a sentence of one year or longer may be imposed” within the meaning
of section 237(a)(2)(A)(i)(II) of the Act. 5 For the following reasons, we
conclude that it does and that his conviction renders him ineligible for
cancellation of removal under section 240A(b)(1)(C).
Although we recognize that section 18.5 may have retroactively modified
the maximum possible sentence for the respondent’s forgery offense for
purposes of State law, it does not affect the immigration consequences of his
conviction under section 237(a)(2)(A)(i)(II) of the Act, a Federal law. By
its plain terms, that provision is concerned with whether an alien has been
convicted of a crime involving moral turpitude for which a sentence of 1 year
or longer “may be imposed.” (Emphasis added.) In other words, it calls for
a backward-looking inquiry into the maximum possible sentence the alien
could have received for his offense at the time of his conviction. See, e.g.,
Matter of Cortez, 25 I&N Dec. 301, 311 (BIA 2010) (concluding that an
alien had been convicted of an offense under section 237(a)(2)(A)(i)
because she was convicted of “a crime involving moral turpitude for which
she could have been sentenced to a year in county jail” (emphasis added)). 6
4

Because the respondent’s crime qualifies for the petty offense exception under section
212(a)(2)(A)(ii)(II) of the Act, he has not been convicted of a crime involving moral
turpitude under section 212(a)(2)(A)(i)(I). See Matter of Ortega-Lopez, 27 I&N Dec. 382,
384 n.5 (BIA 2018).
5
For section 237(a)(2)(A)(i)(I) of the Act to be applicable, a crime involving moral
turpitude must also be “committed within five years . . . after the date of admission.” The
respondent has made no argument that because he committed forgery more than 5 years
after he entered the United States, his crime is not an “offense under” that section. In any
event, such a contention is foreclosed by our decision in Matter of Ortega-Lopez, 27 I&N
Dec. at 398 (concluding that “the temporal ‘admission’ requirement[]” of section
237(a)(2)(A)(i)(I) is inapplicable to “determining whether section 240A(b)(1)(C) of the
Act operates to disqualify an applicant for cancellation of removal by virtue of an ‘offense
under’ section[] 237(a)(2)”).
6
We recognize that certain California crimes may, as a matter of discretion, be punished
as a felony or a misdemeanor, for which there are different maximum possible sentences.
See Ewing v. California, 538 U.S. 11, 16–17 (2003) (describing so-called “wobbler”
statutes). However, the maximum sentence a defendant could have received at the time of
conviction is clear from looking at the sentencing scheme as a whole, even if the offense
is treated as a misdemeanor. Ceron v. Holder, 747 F.3d 773, 777 (9th Cir. 2014) (en banc).
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We therefore hold that the amendment to section 18.5 of the California Penal
Code, which retroactively lowered the maximum possible sentence that
could have been imposed for an alien’s State offense from 365 days to 364
days, does not affect the applicability of section 237(a)(2)(A)(i)(II) of the Act
to a past conviction for a crime involving moral turpitude “for which a
sentence of one year or longer may be imposed.” 7 We find support for our
holding in Federal court precedent.
Like the respondent, the defendant in United States v. Diaz, 838 F.3d 968
(9th Cir. 2016), cert. denied sub nom. Vasquez v. United States, 137 S. Ct.
840 (2017), had one of his crimes retroactively reclassified as a misdemeanor
pursuant to intervening California legislation. Because one of his two State
felony drug offenses was now a misdemeanor under State law, he argued
that he was no longer subject to 21 U.S.C. § 841(b)(1)(A) (2006), which
enhanced sentences for defendants convicted of a Federal offense following
the commission of two or more State drug felonies. The court rejected this
argument, noting that “federal law, not California law,” must be used “to
determine the effect of California’s reclassification on [the defendant’s]
federal sentence enhancement . . . .” Id. at 972 (emphases added).
As the Ninth Circuit explained, the only thing that mattered under Federal
law was whether the defendant had been convicted of two or more State
felony drug offenses prior to his Federal offense. The fact that California
decided to retroactively reclassify one of his State felonies as a misdemeanor
did not change “the historical fact that, for purposes of § 841, the defendant
had been convicted of the felony in the past.” Id. at 973 (emphasis added).
Thus, the State actions had “no bearing on whether § 841’s requirements
[were] satisfied.” Id. at 972. This was so “even if California decided to give
[its new law] retroactive effect for purposes of its own state law,” because,
according to the court, that decision “would not retroactively make [the
defendant’s] felony conviction a misdemeanor for purposes of federal law.”
Id. at 975. In reaching its conclusion, the court relied on the Supreme Court’s
decision in McNeill v. United States, 563 U.S. 816 (2011), which rejected a
similar argument.
In that case, the defendant asserted that he had not been convicted of
“a serious drug offense” for purposes of enhancing his sentence under
18 U.S.C. § 924(e)(2)(A)(ii) (2006) because he had not been convicted of a
State crime “for which a maximum term of imprisonment of ten years or
more is prescribed by law.” Although the defendant had been convicted in
the early 1990s of a North Carolina drug offense for which the maximum
7

This holding is consistent with the long-standing practice of examining the statute of
conviction and applicable penalty that existed under the law in effect at the time the
conviction was entered. See, e.g., Matter of Esfandiary, 16 I&N Dec. 659, 660 (BIA 1979);
Matter of A-, 4 I&N Dec. 378, 381 (C.O. 1951).
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penalty was at least 10 years, he argued that this crime no longer qualified as
a “serious drug offense” under Federal law because North Carolina reduced
the maximum sentence for his State offense to less than 10 years in 1994.
The Court disagreed, holding that North Carolina’s changes to its law
regarding the defendant’s State conviction had no effect on his Federal
sentence.
The Court explained that the plain language of § 924(e)(2)(A)(ii) requires
a Federal sentencing court to determine “the maximum sentence applicable
to a defendant’s previous drug offense at the time of his conviction for that
offense. . . . The only way to answer this backward-looking question is to
consult the law that applied at the time of that conviction.” Id. at 820
(emphases added). The Court concluded that this “natural reading of
[§ 924(e)(2)(A)(ii)] . . . avoids the absurd results that would follow from
consulting current state law to define a previous offense.” Id. at 822. 8
The logic embodied in McNeill and Diaz applies with equal force to this
case. We must use Federal law, rather than State law, to determine the
immigration consequences of the respondent’s California conviction. See
Diaz, 838 F.3d at 972 (“Federal law, not state law, governs our interpretation
of federal statutes.”). Section 237(a)(2)(A)(i)(II), like the Federal sentencing
provisions at issue in McNeill and Diaz, requires a backward-looking inquiry
into the maximum possible sentence the respondent could have received for
his forgery offense at the time of his conviction. 9
The respondent’s conviction for his forgery offense was entered in 2003,
prior to the effective date of section 18.5 of the California Penal Code. At
that time, the maximum possible sentence for the crime was 365 days.
Because we look to the maximum possible sentence he could have received
for his offense at the time of his conviction, section 18.5 does not affect the
applicability of section 237(a)(2)(A)(i)(II) of the Act to his forgery offense.
Consequently, we conclude that the respondent’s offense remains “a crime
for which a sentence of one year or longer may be imposed” and that his
conviction renders him ineligible for cancellation of removal under section
240A(b)(1)(C). Accordingly, the respondent’s appeal will be dismissed.
ORDER: The appeal is dismissed.
8

The Court declined to address whether a Federal sentencing court could consider “a
situation in which a State subsequently lowers the maximum penalty applicable to an
offense and makes that reduction available to defendants previously convicted and
sentenced for that offense.” McNeill, 563 U.S. at 825 n.1.
9
In this regard, section 237(a)(2)(A)(i)(II) differs from other provisions of the Act that
require us to consider the actual sentence imposed, necessitating a fact-based inquiry into
a State court judge’s specific sentence or into subsequent modifications to that sentence.
See, e.g., section 101(a)(43)(G) of the Act, 8 U.S.C. § 1101(a)(43)(G) (2012); Matter of
Cota, 23 I&N Dec. 849, 852 (BIA 2005).

474

Caution
As of: October 30, 2018 1:38 PM Z

Boyle v. United States
Supreme Court of the United States
January 14, 2009, Argued; June 8, 2009, Decided
No. 07-1309
Reporter
556 U.S. 938 *; 129 S. Ct. 2237 **; 173 L. Ed. 2d 1265 ***; 2009 U.S. LEXIS 4159 ****; 77 U.S.L.W. 4474; 21 Fla. L. Weekly
Fed. S 893

EDMUND BOYLE, Petitioner v. UNITED STATES
Prior History: [****1] ON WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT.

United States v. Boyle, 283 Fed. Appx. 825, 2007 U.S.
App. LEXIS 26757 (2d Cir., 2007)
Disposition: 283 Fed. Appx. 825, affirmed.

Core Terms
pattern of racketeering activity, enterprise's, associationin-fact, associates, predicate act, entities, businesslike,
participants, racketeering, offenses, common purpose,
ascertainable, instructions, hierarchy, requires, ongoing
organization, legal entity, trial judge, carrying, informal,
engages, cases, jury instructions, burglaries,
conspiracy, conspired, infer, terms, association of
individuals, group of individuals

Case Summary

Outcome
The Second Circuit's judgment was affirmed. 7-2
Decision; 1 Dissent.

Procedural Posture
Defendant was convicted on charges including
participation in the conduct of the affairs of an enterprise
through a pattern of racketeering activity and conspiracy
to commit that offense under 18 U.S.C.S. § 1962(c) and
(d) of the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C.S. § 1961 et seq.
The U.S. Court of Appeals for the Second Circuit
affirmed the conviction. The U.S. Supreme Court
granted certiorari.
Overview

Defendant was charged in connection with a series of
bank thefts that were allegedly conducted by a group
that was loosely organized and did not appear to have
had a leader or hierarchy. The trial court refused to give
defendant's proposed instruction that the government
was required to prove that the RICO enterprise had an
ascertainable structural hierarchy distinct from the
charged predicate acts. The trial court instead instructed
the jury that an association of individuals without
structural hierarchy could form an enterprise. The
Supreme Court held that an association-in-fact
enterprise had to have a "structure." However, the
instructions did not have to include the term "structure,"
and the jury was correctly and adequately instructed.
The enumerated enterprises under 18 U.S.C.S. §
1961(4) broadly encompassed any group of individuals
associated in fact and were not limited to "business-like
entities." Three structural features were necessary: a
purpose, relationships among those associated with the
enterprise, and sufficient longevity to permit pursuit of
the purpose. However, additional structural features
such as hierarchy or a chain of command were not
required.
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Offense
HN1[ ]
Racketeer
Influenced
Organizations Act, Elements

&

Corrupt

Regarding whether an association-in-fact enterprise
under the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., must
have an ascertainable structure beyond that inherent in
the pattern of racketeering activity in which it engages,
such an enterprise must have a "structure," but an
instruction framed in that precise language is not
necessary.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
HN2[ ]
Racketeer
Influenced
Organizations Act, Elements
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Corrupt
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Influenced & Corrupt Organizations Act > General
Overview
Governments > Legislation > Interpretation
HN4[ ] Racketeering, Racketeer
Corrupt Organizations Act

Influenced

&

The Racketeer Influenced and Corrupt Organizations
Act provides that its terms are to be liberally construed
to effectuate its remedial purposes. 18 U.S.C.S. § 1961
note.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
Governments > Legislation > Interpretation

The Racketeer Influenced and Corrupt Organizations
Act makes it unlawful for any person employed by or
associated with any enterprise engaged in, or the
activities of which affect, interstate or foreign commerce,
to conduct or participate, directly or indirectly, in the
conduct of such enterprise's affairs through a pattern of
racketeering activity or collection of unlawful debt. 18
U.S.C.S. § 1962(c).
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Influenced & Corrupt Organizations Act > Elements
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Racketeer
Influenced
Organizations Act, Elements

&

HN5[ ] Racketeering, Racketeer
Corrupt Organizations Act

Influenced

&

The Racketeer Influenced and Corrupt Organizations
Act, 18 U.S.C.S. § 1961 et seq., is to be read broadly.
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Influenced & Corrupt Organizations Act > Elements
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Racketeer
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Organizations Act, Elements

&
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Corrupt

The Racketeer Influenced and Corrupt Organizations
Act does not specifically define the outer boundaries of
the "enterprise" concept but states that the term
includes any individual, partnership, corporation,
association, or other legal entity, and any union or group
of individuals associated in fact although not a legal
entity. 18 U.S.C.S. § 1961(4). This enumeration of
included enterprises is obviously broad, encompassing
any group of individuals associated in fact. The term
"any" ensures that the definition has a wide reach, and
the very concept of an association in fact is expansive.

18 U.S.C.S. § 1961(4) of the Racketeer Influenced and
Corrupt Organizations Act does not purport to set out an
exhaustive definition of the term "enterprise."
Accordingly, that provision does not foreclose the
possibility that the term might include, in addition to the
specifically enumerated entities, others that fall within
the ordinary meaning of the term "enterprise."

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
HN7[ ]
Racketeer
Influenced
Organizations Act, Elements
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For purposes of the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C.S. § 1961 et seq.,
an enterprise includes any union or group of individuals
associated in fact, and RICO reaches a group of
persons associated together for a common purpose of
engaging in a course of conduct. Such an enterprise is
proved by evidence of an ongoing organization, formal
or informal, and by evidence that the various associates
function as a continuing unit.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
HN8[ ]
Racketeer
Influenced
Organizations Act, Elements

&

Corrupt

18 U.S.C.S. § 1962(c) of the Racketeer Influenced and
Corrupt Organizations Act states only that one may not
conduct or participate, directly or indirectly, in the
conduct of an enterprise's affairs through a pattern of
racketeering activity. It would be an interpretive stretch
to deduce from the requirement that an enterprise must
be "directed" to impose the much broader, amorphous
requirement that it be "business-like."

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
HN9[ ]
Racketeer
Influenced
Organizations Act, Elements

&

Corrupt

For purposes of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., an
association-in-fact enterprise must have a structure. In
the sense relevant to that issue, the term "structure"
means the way in which parts are arranged or put
together to form a whole and the interrelation or
arrangement of parts in a complex entity. Structure has
been defined to mean, among other things, the pattern
of relationships, as of status or friendship, existing
among the members of a group or society.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
HN10[

]

Racketeer

Influenced

&

Corrupt

Organizations Act, Elements
From the terms of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., it is
apparent that an association-in-fact enterprise must
have at least three structural features: a purpose,
relationships among those associated with the
enterprise, and longevity sufficient to permit those
associates to pursue the enterprise's purpose. An
association-in-fact enterprise is a group of persons
associated together for a common purpose of engaging
in a course of conduct.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
HN11[ ]
Racketeer
Influenced
Organizations Act, Elements

&

Corrupt

That an "enterprise" under the Racketeer Influenced
and Corrupt Organizations Act must have a purpose is
apparent from meaning of the term in ordinary usage,
i.e., a venture, undertaking, or project. The concept of
"association" requires both interpersonal relationships
and a common interest. "Association" has been defined
as an organization of persons having a common interest
and as a collection of persons who have joined together
for a certain object. 18 U.S.C.S. § 1962(c) reinforces
this conclusion and also shows that an "enterprise" must
have some longevity, since the offense proscribed by
that provision demands proof that the enterprise had
"affairs" of sufficient duration to permit an associate to
participate in those affairs through a pattern of
racketeering activity.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
Criminal Law & Procedure > ... > Jury
Instructions > Particular Instructions > Elements of
Offense
HN12[ ]
Racketeer
Influenced
Organizations Act, Elements

&

Corrupt

Although an association-in-fact enterprise under the
Racketeer Influenced and Corrupt Organizations Act, 18
U.S.C.S. § 1961 et seq., must have the structural
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features of a purpose, relationships among associates,
and sufficient longevity, it does not follow that a district
court must use the term "structure" in its jury
instructions.

HN16[ ]
Racketeer
Influenced
Organizations Act, Elements

&

Corrupt

For purposes of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., the
evidence used to prove a pattern of racketeering activity
and the evidence establishing an enterprise may in
particular cases coalesce.

Criminal Law & Procedure > Trials > Jury
Instructions > General Overview
Criminal Law & Procedure > Trials > Judicial
Discretion
HN13[

Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements

] Trials, Jury Instructions

A trial judge has considerable discretion in choosing the
language of an instruction so long as the substance of
the relevant point is adequately expressed.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
HN17[ ]
Racketeer
Influenced
Organizations Act, Elements

Criminal Law & Procedure > ... > Jury
Instructions > Particular Instructions > Elements of
Offense
Criminal Law & Procedure > ... > Jury
Instructions > Particular Instructions > Reasonable
Doubt
HN14[ ]
Offense

Particular

Instructions,

Elements

of

Whenever a jury is told that it must find the existence of
an element beyond a reasonable doubt, that element
must be "ascertainable" or else the jury could not find
that it was proved.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
HN15[ ]
Racketeer
Influenced
Organizations Act, Elements

&

Corrupt

For purposes of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., the
existence of an enterprise is an element distinct from
the pattern of racketeering activity, and proof of one
does not necessarily establish the other.

Criminal Law &

&

Corrupt

For purposes of the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C.S. § 1961 et seq.,
an association-in-fact enterprise is simply a continuing
unit that functions with a common purpose. Such a
group need not have a hierarchical structure or a "chain
of command"; decisions may be made on an ad hoc
basis and by any number of methods--by majority vote,
consensus, a show of strength, etc. Members of the
group need not have fixed roles; different members may
perform different roles at different times. The group
need not have a name, regular meetings, dues,
established rules and regulations, disciplinary
procedures, or induction or initiation ceremonies. While
the group must function as a continuing unit and remain
in existence long enough to pursue a course of conduct,
nothing in RICO exempts an enterprise whose
associates engage in spurts of activity punctuated by
periods of quiescence. Nor is the statute limited to
groups whose crimes are sophisticated, diverse,
complex, or unique; for example, a group that does
nothing but engage in extortion through old-fashioned,
unsophisticated, and brutal means may fall squarely
within the statute's reach.

Criminal Law & Procedure > ... > Miscellaneous
Offenses > Gambling > Elements
Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
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HN18[

] Gambling, Elements

Proof that a defendant violated 18 U.S.C.S. § 1955 does
not necessarily establish that the defendant conspired to
participate in the affairs of a gambling enterprise
through a pattern of racketeering activity. In order to
prove the latter offense, the prosecution must prove
either that the defendant committed a pattern of § 1955
violations or a pattern of state-law gambling crimes. 18
U.S.C.S. § 1961(1). No such proof is needed to
establish a simple violation of § 1955.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements
Criminal Law & Procedure > Criminal
Offenses > Arson > General Overview
HN19[ ]
Racketeer
Influenced
Organizations Act, Elements

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
HN21[ ] Racketeering, Racketeer Influenced &
Corrupt Organizations Act
The fact that the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., has
been applied in situations not expressly anticipated by
Congress does not demonstrate ambiguity. It
demonstrates breadth.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
Governments > Legislation > Interpretation

&

Corrupt

Proof that a defendant conspired to commit a Racketeer
Influenced and Corrupt Organizations Act predicate
offense--for example, arson--does not necessarily
establish that the defendant participated in the affairs of
an arson enterprise through a pattern of arson crimes.
Under 18 U.S.C.S. § 371, a conspiracy is an inchoate
crime that may be completed in the brief period needed
for the formation of the agreement and the commission
of a single overt act in furtherance of the conspiracy. 18
U.S.C.S. § 1962(c) demands much more: the creation
of an "enterprise"--a group with a common purpose and
course of conduct--and the actual commission of a
pattern of predicate offenses.

HN22[ ] Racketeering, Racketeer Influenced &
Corrupt Organizations Act
The United States Supreme Court has repeatedly
refused to adopt narrowing constructions of the
Racketeer Influenced and Corrupt Organizations Act, 18
U.S.C.S. § 1961 et seq., in order to make it conform to a
preconceived notion of what Congress intended to
proscribe.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
Evidence > Inferences & Presumptions > Inferences
HN23[ ]
Racketeer
Influenced
Organizations Act, Elements

Criminal Law & Procedure > Criminal
Offenses > General Overview
HN20[ ]
Offenses

Criminal Law & Procedure, Criminal

Even if the same evidence may prove two separate
elements of a crime, this does not mean that the two
elements collapse into one.

&

Corrupt

For purposes of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., proof of
a pattern of racketeering activity may be sufficient in a
particular case to permit a jury to infer the existence of
an association-in-fact enterprise.
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[***1265] Proof of association-in-fact enterprise under
RICO provision (18 U.S.C.S. § 1962) held to require
showing of only three structural features: (1) purpose;
(2) relationships among those associated with
enterprise; and (3) sufficient longevity to permit pursuit
of purpose.
Summary
Procedural posture: Defendant was convicted on
charges including participation in the conduct of the
affairs of an enterprise through a pattern of racketeering
activity and conspiracy to commit that offense under 18
U.S.C.S. § 1962(c) and (d) of the Racketeer Influenced
and Corrupt Organizations Act (RICO), 18 U.S.C.S. §
1961 et seq. The U.S. Court of Appeals for the Second
Circuit affirmed the conviction. The U.S. Supreme Court
granted certiorari.

INSTRUCTION ; > Headnote:

LEdHN[1][

Regarding whether an association-in-fact enterprise
under the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., must
have an ascertainable structure beyond that inherent in
the pattern of racketeering activity in which it engages,
such an enterprise must have a "structure," but an
instruction framed in that precise language is not
necessary. (Alito, J., joined by Roberts, Ch. J., and
Scalia, Kennedy, Souter, Thomas, and Ginsburg, JJ.)

EXTORTION, BLACKMAIL, AND RACKETEERING
§5; > RICO -- PROHIBITED ACTIVITIES ; > Headnote:

LEdHN[2][
Overview: Defendant was charged in connection with a
series of bank thefts that were allegedly conducted by a
group that was loosely organized and did not appear to
have had a leader or hierarchy. The trial court refused
to give defendant's proposed instruction that the
government was required to prove that the RICO
enterprise had an ascertainable structural hierarchy
distinct from the charged predicate acts. The trial court
instead instructed the jury that an association of
individuals without structural hierarchy could form an
enterprise.
The Supreme Court held that an
association-in-fact enterprise had to have a "structure."
However, the instructions did not have to include the
term "structure," and the jury was correctly and
adequately instructed. The enumerated enterprises
under 18 U.S.C.S. § 1961(4) broadly encompassed any
group of individuals associated in fact and were not
limited to "businesslike entities."
Three structural
features were necessary: a purpose, relationships
among those associated with the enterprise, and
sufficient longevity to permit pursuit of the purpose.
However, additional structural features such as
hierarchy or a chain of command were not required.
[***1266] Outcome: The Second Circuit's judgment
was affirmed. 7-2 Decision; 1 Dissent.

Headnotes

EXTORTION, BLACKMAIL, AND RACKETEERING §4;TRIAL
§298; > RICO -- ENTERPRISE -- STRUCTURE -- JURY

] [1]

] [2]

The Racketeer Influenced and Corrupt Organizations
Act makes it unlawful for any person employed by or
associated with any enterprise engaged in, or the
activities of which affect, interstate or foreign commerce,
to conduct or participate, directly or indirectly, in the
conduct of such enterprise's affairs through a pattern of
racketeering activity or collection of unlawful debt. 18
U.S.C.S. § 1962(c). (Alito, J., joined by Roberts, Ch. J.,
and Scalia, Kennedy, Souter, Thomas, and Ginsburg,
JJ.)

EXTORTION, BLACKMAIL, AND RACKETEERING
§4; > RICO -- ENTERPRISE -- ASSOCIATION IN FACT
; > Headnote:

LEdHN[3][

] [3]

The Racketeer Influenced and Corrupt Organizations
Act does not specifically define the outer boundaries of
the "enterprise" concept but states that the term
includes any individual, partnership, corporation,
association, or other legal entity, and any union or group
of individuals associated in fact although not a legal
entity. 18 U.S.C.S. § 1961(4). This enumeration of
included enterprises is obviously broad, encompassing
any group of individuals associated in fact. The term
"any" ensures that the definition has a wide reach, and
the very concept of an association in fact is expansive.
(Alito, J., joined by Roberts, Ch. J., and Scalia,
Kennedy, Souter, Thomas, and Ginsburg, JJ.)
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EXTORTION, BLACKMAIL, AND RACKETEERING
§4; > RICO -- CONSTRUCTION ; > Headnote:

LEdHN[4][

] [4]

The Racketeer Influenced and Corrupt Organizations
Act provides that its terms are to be liberally construed
to effectuate its remedial purposes. 18 U.S.C.S. § 1961
note. (Alito, J., joined by Roberts, Ch. J., and Scalia,
Kennedy, Souter, Thomas, and Ginsburg, JJ.)

associated in fact, and RICO reaches a group of
persons associated together for a common purpose of
engaging in a course of conduct. Such an enterprise is
proved by evidence of an ongoing organization, formal
or informal, and by evidence that the various associates
function as a continuing unit. (Alito, J., joined by
Roberts, Ch. J., and Scalia, Kennedy, Souter, Thomas,
and Ginsburg, JJ.)

EXTORTION, BLACKMAIL, AND RACKETEERING
§5; > RICO -- CONDUCT OF ENTERPRISE ; > Headnote:

LEdHN[8][
EXTORTION, BLACKMAIL, AND RACKETEERING
§4; > RICO -- CONSTRUCTION ; > Headnote:

LEdHN[5][

] [5]

The Racketeer Influenced and Corrupt Organizations
Act, 18 U.S.C.S. § 1961 et seq., is to be read broadly.
(Alito, J., joined by Roberts, Ch. J., and Scalia,
Kennedy, Souter, Thomas, and Ginsburg, JJ.)

] [8]

18 U.S.C.S. § 1962(c) of the Racketeer Influenced and
Corrupt Organizations Act states only that one may not
conduct or participate, directly or indirectly, in the
conduct of an enterprise's affairs through a pattern of
racketeering activity. It would be an interpretive stretch
to deduce from the requirement that an enterprise must
be "directed" to impose the much broader, amorphous
requirement that it be "business-like." (Alito, J., joined
by Roberts, Ch. J., and Scalia, Kennedy, Souter,
Thomas, and Ginsburg, JJ.)

[***1267]
EXTORTION, BLACKMAIL, AND RACKETEERING
§4; > RICO -- DEFINITION OF "ENTERPRISE" ; > Headnote:

LEdHN[6][

] [6]

18 U.S.C.S. § 1961(4) of the Racketeer Influenced and
Corrupt Organizations Act does not purport to set out an
exhaustive definition of the term "enterprise."
Accordingly, that provision does not foreclose the
possibility that the term might include, in addition to the
specifically enumerated entities, others that fall within
the ordinary meaning of the term "enterprise." (Alito, J.,
joined by Roberts, Ch. J., and Scalia, Kennedy, Souter,
Thomas, and Ginsburg, JJ.)

EXTORTION, BLACKMAIL, AND RACKETEERING
§4; > RICO -- ENTERPRISE -- UNION OF INDIVIDUALS
; > Headnote:

LEdHN[7][

EXTORTION, BLACKMAIL, AND RACKETEERING
§4; > RICO -- ASSOCIATION IN FACT -- STRUCTURE
; > Headnote:

LEdHN[9][

] [9]

For purposes of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., an
association-in-fact enterprise must have a structure. In
the sense relevant to that issue, the term "structure"
means the way in which parts are arranged or put
together to form a whole and the interrelation or
arrangement of parts in a complex entity. Structure has
been defined to mean, among other things, the pattern
of relationships, as of status or friendship, existing
among the members of a group or society. (Alito, J.,
joined by Roberts, Ch. J., and Scalia, Kennedy, Souter,
Thomas, and Ginsburg, JJ.)

] [7]
[***1268]

For purposes of the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C.S. § 1961 et seq.,
an enterprise includes any union or group of individuals

EXTORTION, BLACKMAIL, AND RACKETEERING
§4; > RICO -- ASSOCIATION-IN-FACT ENTERPRISE --
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STRUCTURAL FEATURES ; > Headnote:

LEdHN[10][

] [10]

From the terms of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., it is
apparent that an association-in-fact enterprise must
have at least three structural features: a purpose,
relationships among those associated with the
enterprise, and longevity sufficient to permit those
associates to pursue the enterprise's purpose. An
association-in-fact enterprise is a group of persons
associated together for a common purpose of engaging
in a course of conduct. (Alito, J., joined by Roberts, Ch.
J., and Scalia, Kennedy, Souter, Thomas, and
Ginsburg, JJ.)

features of a purpose, relationships among associates,
and sufficient longevity, it does not follow that a district
court must use the term "structure" in its jury
instructions. (Alito, J., joined by Roberts, Ch. J., and
Scalia, Kennedy, Souter, Thomas, and Ginsburg, JJ.)

TRIAL §219; > JURY INSTRUCTION -- LANGUAGE
; > Headnote:

LEdHN[13][

] [13]

A trial judge has considerable discretion in choosing the
language of an instruction so long as the substance of
the relevant point is adequately expressed. (Alito, J.,
joined by Roberts, Ch. J., and Scalia, Kennedy, Souter,
Thomas, and Ginsburg, JJ.)

EXTORTION, BLACKMAIL, AND RACKETEERING §4
;EXTORTION, BLACKMAIL, AND RACKETEERING
§5; > RICO -- ENTERPRISE -- ASSOCIATION ; > Headnote:

LEdHN[11][

] [11]

EVIDENCE §419; > REASONABLE DOUBT ; > Headnote:

LEdHN[14][
That an "enterprise" under the Racketeer Influenced
and Corrupt Organizations Act must have a purpose is
apparent from meaning of the term in ordinary usage,
i.e., a venture, undertaking, or project. The concept of
"association" requires both interpersonal relationships
and a common interest. "Association" has been defined
as an organization of persons having a common interest
and as a collection of persons who have joined together
for a certain object. 18 U.S.C.S. § 1962(c) reinforces
this conclusion and also shows that an "enterprise" must
have some longevity, since the offense proscribed by
that provision demands proof that the enterprise had
"affairs" of sufficient duration to permit an associate to
participate in those affairs through a pattern of
racketeering activity. (Alito, J., joined by Roberts, Ch.
J., and Scalia, Kennedy, Souter, Thomas, and
Ginsburg, JJ.)

EXTORTION, BLACKMAIL, AND RACKETEERING §4;TRIAL
§298; > RICO -- ENTERPRISE -- STRUCTURE -- JURY
INSTRUCTION ; > Headnote:

LEdHN[12][

] [14]

Whenever a jury is told that it must find the existence of
an element beyond a reasonable doubt, that element
must be "ascertainable" or else the jury could not find
that it was proved. (Alito, J., joined by Roberts, Ch. J.,
and Scalia, Kennedy, Souter, Thomas, and Ginsburg,
JJ.)

EXTORTION, BLACKMAIL, AND RACKETEERING
§4; > RICO -- ENTERPRISE -- RACKETEERING ACTIVITY
; > Headnote:

LEdHN[15][

] [15]

For purposes of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., the
existence of an enterprise is an element distinct from
the pattern of racketeering activity, and proof of one
does not necessarily establish the other. (Alito, J.,
joined by Roberts, Ch. J., and Scalia, Kennedy, Souter,
Thomas, and Ginsburg, JJ.)

] [12]
[***1269]

Although an association-in-fact enterprise under the
Racketeer Influenced and Corrupt Organizations Act, 18
U.S.C.S. § 1961 et seq., must have the structural

EXTORTION, BLACKMAIL, AND RACKETEERING
§5; > RICO -- RACKETEERING ACTIVITY -- ENTERPRISE
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; > Headnote:

LEdHN[16][

] [16]

For purposes of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., the
evidence used to prove a pattern of racketeering activity
and the evidence establishing an enterprise may in
particular cases coalesce. (Alito, J., joined by Roberts,
Ch. J., and Scalia, Kennedy, Souter, Thomas, and
Ginsburg, JJ.)

EXTORTION, BLACKMAIL, AND RACKETEERING
§4; > RICO -- ASSOCIATION-IN-FACT ENTERPRISE
; > Headnote:

LEdHN[17][

Proof that a defendant violated 18 U.S.C.S. § 1955 does
not necessarily establish that the defendant conspired to
participate in the affairs of a gambling enterprise
through a pattern of racketeering activity. In order to
prove the latter offense, the prosecution must prove
either that the defendant committed a pattern of § 1955
violations or a pattern of state-law gambling crimes. 18
U.S.C.S. § 1961(1). No such proof is needed to
establish a simple violation of § 1955. (Alito, J., joined
by Roberts, Ch. J., and Scalia, Kennedy, Souter,
Thomas, and Ginsburg, JJ.)

CONSPIRACY §2;EXTORTION, BLACKMAIL, AND
RACKETEERING §5; > RICO -- PREDICATE OFFENSE -OVERT ACT -- ENTERPRISE ; > Headnote:

] [17]

LEdHN[19][
For purposes of the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C.S. § 1961 et seq.,
an association-in-fact enterprise is simply a continuing
unit that functions with a common purpose. Such a
group need not have a hierarchical structure or a "chain
of command"; decisions may be made on an ad hoc
basis and by any number of methods--by majority vote,
consensus, a show of strength, etc. Members of the
group need not have fixed roles; different members may
perform different roles at different times. The group
need not have a name, regular meetings, dues,
established rules and regulations, disciplinary
procedures, or induction or initiation ceremonies. While
the group must function as a continuing unit and remain
in existence long enough to pursue a course of conduct,
nothing in RICO exempts an enterprise whose
associates engage in spurts of activity punctuated by
periods of quiescence. Nor is the statute limited to
groups whose crimes are sophisticated, diverse,
complex, or unique; for example, a group that does
nothing but engage in extortion through old-fashioned,
unsophisticated, and brutal means may fall squarely
within the statute's reach. (Alito, J., joined by Roberts,
Ch. J., and Scalia, Kennedy, Souter, Thomas, and
Ginsburg, JJ.)

] [19]

Proof that a defendant conspired to commit a Racketeer
Influenced and Corrupt Organizations Act predicate
offense--for example, arson--does not necessarily
establish that the defendant participated in the affairs of
an arson enterprise through a pattern of arson crimes.
Under 18 U.S.C.S. § 371, a conspiracy is an inchoate
crime that may be completed in the brief period needed
for the formation of the agreement and the commission
of a single overt act in furtherance of the conspiracy. 18
U.S.C.S. § 1962(c) demands much more: the creation
of an "enterprise"--a group with a common purpose and
course of conduct--and the actual commission of a
pattern of predicate offenses. (Alito, J., joined by
Roberts, Ch. J., and Scalia, Kennedy, Souter, Thomas,
and Ginsburg, JJ.)

[***1270]
EVIDENCE §980; > SEPARATE ELEMENTS OF CRIME
; > Headnote:

LEdHN[20][

] [20]

Even if the same evidence may prove two separate
elements of a crime, this does not mean that the two
elements collapse into one. (Alito, J., joined by Roberts,
Ch. J., and Scalia, Kennedy, Souter, Thomas, and
Ginsburg, JJ.)

AMUSEMENTS AND ENTERTAINMENT §1;EXTORTION,
BLACKMAIL, AND RACKETEERING §4; > GAMBLING
CRIMES -- RICO ; > Headnote:

LEdHN[18][

] [18]
EXTORTION, BLACKMAIL, AND RACKETEERING
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§4; > RICO -- BREADTH OF STATUTE ; > Headnote:

LEdHN[21][

] [21]

The fact that the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., has
been applied in situations not expressly anticipated by
Congress does not demonstrate ambiguity.
It
demonstrates breadth. (Alito, J., joined by Roberts, Ch.
J., and Scalia, Kennedy, Souter, Thomas, and
Ginsburg, JJ.)

EXTORTION, BLACKMAIL, AND RACKETEERING
§4; > RICO -- CONSTRUCTION ; > Headnote:

LEdHN[22][

] [22]

The United States Supreme Court has repeatedly
refused to adopt narrowing constructions of the
Racketeer Influenced and Corrupt Organizations Act, 18
U.S.C.S. § 1961 et seq., in order to make it conform to a
preconceived notion of what Congress intended to
proscribe. (Alito, J., joined by Roberts, Ch. J., and
Scalia, Kennedy, Souter, Thomas, and Ginsburg, JJ.)

EXTORTION, BLACKMAIL, AND RACKETEERING
§5; > RICO -- INFERENCE OF ENTERPRISE ; > Headnote:

LEdHN[23][

] [23]

For purposes of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq., proof of
a pattern of racketeering activity may be sufficient in a
particular case to permit a jury to infer the existence of
an association-in-fact enterprise. (Alito, J., joined by
Roberts, Ch. J., and Scalia, Kennedy, Souter, Thomas,
and Ginsburg, JJ.)

Syllabus
[*938] [***1271] [**2239] The evidence at petitioner
Boyle's trial for violating the Racketeer Influenced and
Corrupt Organizations Act (RICO) provision forbidding
"any person . . . associated with any enterprise engaged
in, or the activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or
indirectly, in the conduct of such enterprise's affairs
through a pattern of racketeering activity," 18 U.S.C. §

1962(c), was sufficient to prove, among other things,
that Boyle and others committed a series of bank thefts
in several States; that the participants included a core
group, along with others recruited from time to time; and
that the core group was loosely and informally
organized, lacking a leader, hierarchy, or any long-term
master plan. Relying largely on United States v.
Turkette, 452 U.S. 576, 583, 101 S. Ct. 2524, 69 L. Ed.
2d 246, the District Court instructed the jury that to
establish a RICO association-in-fact "enterprise," the
Government must prove (1) an ongoing organization
with a framework, formal or informal, for carrying out its
objectives, and (2) that association members functioned
[****2] as a continuing unit to achieve a common
purpose.
The court also told the jury that an
association-in-fact's existence is often more readily
proved by what it does than by abstract analysis of its
structure, and denied Boyle's request for an instruction
requiring the Government to prove that the enterprise
had "an ascertainable structural hierarchy distinct from
the charged predicate acts." Boyle was convicted, and
the Second Circuit affirmed.
Held:
1. An association-in-fact enterprise under RICO must
have a "structure," but the pertinent jury instruction need
not be framed in the precise language Boyle proposes,
i.e., as having "an ascertainable structure beyond that
inherent in the pattern of racketeering activity in which it
engages." Pp. 943-951.
(a) In light of RICO's broad statement that an enterprise
"includes any . . . group of individuals associated in fact
although not a legal entity," § 1961(4), and the
requirement that RICO be "liberally construed to
effectuate its remedial purposes," note following § 1961,
Turkette explained that "enterprise" reaches "a group of
persons associated together for a common purpose of
engaging in a course of conduct," 452 U.S., at 583, 101
S. Ct. 2524, 69 L. Ed. 2d 246, and "is proved [****3] by
evidence of an ongoing [**2240] organization, [*939]
formal or informal, and by evidence that the various
associates function as a continuing unit." ibid. Pp. 943945.
(b) The question presented by this case is whether an
association-in-fact
enterprise
must
have
"an
ascertainable structure beyond that inherent in the
pattern of racketeering activity in which it engages."
Pet. for Cert. i. This question can be broken into three
parts. First, the enterprise must have a "structure" that,
under RICO's terms, has at least three features: a
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purpose, relationships among the associates, and
longevity sufficient to permit the associates to pursue
the enterprise's purpose. See Turkette, 452 U.S., at
583, 101 S. Ct. 2524, 69 L. Ed. 2d 246. The instructions
need not actually use the term "structure," however, so
long as the relevant point's substance is adequately
expressed. Second, because a jury must find the
existence of elements of a crime beyond a reasonable
doubt, requiring a jury to find the existence of a structure
that is ascertainable [***1272] would be redundant and
potentially misleading. Third, the phrase "beyond that
inherent in the pattern of racketeering activity" is
correctly interpreted to mean that the enterprise's
existence is a separate [****4] element that must be
proved, not that such existence may never be inferred
from the evidence showing that the associates engaged
in a pattern of racketeering activity. See ibid. Pp. 945947.

adequate. By explicitly telling jurors they could not
convict on the RICO charges unless they found that the
Government had proved the existence of an enterprise,
the instructions made clear that this was a separate
element from the pattern of racketeering activity. The
jurors also were adequately told that the enterprise
needed the structural attributes that may be inferred
from the statutory language. Finally, the instruction that
an enterprise's existence "is oftentimes more readily
proven by what is [sic] does, rather than by abstract
analysis of its structure" properly conveyed Turkette's
point that proof of a pattern [****6] of racketeering
activity may be [**2241] sufficient in a particular case to
permit an inference of the enterprise's existence. Pp.
949-951.
283 Fed. Appx. 825, affirmed.
Counsel: Marc Fernich argued the cause for petitioner.

(c) Boyle's argument that an enterprise must have
structural features additional to those that can be fairly
inferred from RICO's language--e.g., a hierarchical
structure or chain of command; fixed roles for
associates; and an enterprise name, regular meetings,
dues, established rules and regulations, disciplinary
procedures, or induction or initiation ceremonies--has no
basis in the statute's text.
As Turkette said, an
association-in-fact enterprise is simply a continuing unit
that functions with a common purpose. The breadth of
RICO's "enterprise" concept is highlighted by comparing
the statute with other federal laws having much more
stringent requirements for targeting organized criminal
groups: E.g., § 1955(b) defines an "illegal gambling
business" as one that "involves five or more persons
who conduct, finance, manage, supervise, direct, or own
all or part of such business." Pp. 947-949.
(d) Rejection of Boyle's argument does not lead to a
merger of the § 1962(c) crime and other federal
offenses. [****5] For example, proof that a defendant
violated § 1955 does not necessarily establish that he
conspired to participate in a gambling enterprise's affairs
through a pattern of racketeering activity. Rather, that
would require the prosecution to prove either that the
defendant committed a pattern of § 1955 violations or a
pattern of state-law gambling crimes. See § 1961(1).
Pp. 949–950.
(e) Because RICO's language is clear, the Court need
not reach Boyle's statutory purpose, legislative history,
or rule-of-lenity arguments. Pp. 950–951.

Anthony Yang argued the cause for respondent.
Judges: Alito, J., delivered the opinion of the Court, in
which Roberts, C. J., and Scalia, Kennedy, Souter,
Thomas, and Ginsburg, JJ., joined. Stevens, J., filed a
dissenting opinion, in which Breyer, J., joined, post, p.
952.
Opinion by: Alito

Opinion
Justice Alito delivered the opinion of the Court.
We are asked in this case LEdHN[1][ ] [1] to decide
HN1[ ] whether an association-in-fact enterprise under
the Racketeer Influenced and Corrupt Organizations Act
(RICO), 18 U.S.C. § 1961 et seq., must have "an
ascertainable structure beyond [***1273] [*941] that
inherent in the pattern of racketeering activity in which it
engages." Pet. for Cert. i. We hold that such an
enterprise must have a "structure" but that an instruction
framed in this precise language is not necessary. The
District Court properly instructed the jury in this case.
We therefore affirm the judgment of the Court of
Appeals.
I
A

[*940] 2. The instructions below were correct and
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The evidence at petitioner's trial was sufficient to prove
the following: Petitioner and others participated in a
series of bank thefts in New York, New Jersey, Ohio,
and Wisconsin during the 1990's. The participants in
these [****7] crimes included a core group, along with
others who were recruited from time to time. Although
the participants sometimes attempted bank-vault
burglaries and bank robberies, the group usually
targeted cash-laden night-deposit boxes, which are
often found in banks in retail areas.
Each theft was typically carried out by a group of
participants who met beforehand to plan the crime,
gather tools (such as crowbars, fishing gaffs, and
walkie-talkies), and assign the roles that each
participant would play (such as lookout and driver). The
participants generally split the proceeds from the thefts.
The group was loosely and informally organized. It
does not appear to have had a leader or hierarchy; nor
does it appear that the participants ever formulated any
long-term master plan or agreement.
From 1991 to 1994, the core group was responsible for
more than 30 night-deposit-box thefts.
By 1994,
petitioner had joined the group, and over the next five
years, he participated in numerous attempted nightdeposit-box thefts and at least two attempted bank-vault
burglaries.
In 2003, petitioner was indicted for participation in the
conduct of the affairs of an enterprise through a pattern
of racketeering [****8] activity, in violation of 18 U.S.C.
§ 1962(c); [**2242] conspiracy to commit that offense,
in violation of § 1962(d); conspiracy to commit bank
burglary, in violation of § 371; and [*942] nine counts
of bank burglary and attempted bank burglary, in
violation of § 2113(a).
B
In instructing the jury on the meaning of a RICO
"enterprise," the District Court relied largely on language
in United States v. Turkette, 452 U.S. 576, 101 S. Ct.
2524, 69 L. Ed. 2d 246 (1981). The court told the jurors
that, in order to establish the existence of such an
enterprise, the Government had to prove that: "(1)
There [was] an ongoing organization with some sort of
framework, formal or informal, for carrying out its
objectives; and (2) the various members and associates
of the association function[ed] as a continuing unit to
achieve a common purpose."
App. 112.
Over
petitioner's objection, the court also told the jury that it
could "find an enterprise where an association of
individuals, without structural hierarchy, form[ed] solely

for the purpose of carrying out a pattern of racketeering
acts" and that "[c]ommon sense suggests that the
existence of an association-in-fact is oftentimes more
readily proven by what is [sic] does, rather than by
abstract analysis [****9] of its structure." Id., at 111112.1
[*943]
Petitioner
requested
an
instruction
[***1274] that the Government was required to prove
that the enterprise "had an ongoing organization, a core
membership that functioned as a continuing unit, and an
ascertainable structural hierarchy distinct from the
charged predicate acts." Id., at 95. The District Court
refused to give that instruction.
Petitioner was convicted on 11 of the 12 counts against
him, including the RICO counts, and was sentenced to
151 months' imprisonment. In a summary order, the
Court of Appeals for the Second Circuit affirmed his
[****11] conviction but vacated the sentence on a
ground not relevant to the issues before us. 283 Fed.
Appx. 825 (2007). The Court of Appeals did not
specifically address the RICO jury instructions, stating

1 The

relevant portion of the instructions was as follows: "The
term 'enterprise' as used in these instructions may also include
a group of people associated in fact, even though this
association is not recognized as a legal entity. Indeed, an
enterprise need not have a name. Thus, an enterprise need
not be a form[al] business entity such as a corporation, but
may be merely an informal association of individuals. A group
or association of people can be an 'enterprise' if, among other
requirements, these individuals 'associate' together for a
purpose of engaging in a course of conduct. Common sense
suggests that the existence of an association-in-fact is
oftentimes more readily proven by what is [sic] does, rather
than by abstract analysis of its structure. "Moreover, you may
find an enterprise where an association of individuals, without
structural hierarchy, forms solely for the purpose of carrying
out a pattern of racketeering acts. Such an association of
persons may be established by evidence showing an ongoing
organization, formal or informal, and . . . by evidence that the
people making up the association functioned as a continuing
unit. Therefore, [****10] in order to establish the existence of
such an enterprise, the government must prove that: (1)
There is an ongoing organization with some sort of framework,
formal or informal, for carrying out its objectives; and (2) the
various members and associates of the association function
as a continuing unit to achieve a common purpose.
"Regarding 'organization,' it is not necessary that the
enterprise have any particular or formal structure, but it must
have sufficient organization that its members functioned and
operated in a coordinated manner in order to carry out the
alleged common purpose or purposes of the enterprise." App.
111-113 (emphasis added).
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only that the arguments not discussed in the order were
"without merit." Id., at 826. Petitioner was then
resentenced, [**2243] and we granted certiorari, 554
U.S. 944, 129 S. Ct. 29, 171 L. Ed. 2d 931 (2008), to
resolve conflicts among the Courts of Appeals
concerning the meaning of a RICO enterprise.
II
A
HN2[ ] LEdHN[2][ ] [2] RICO makes it "unlawful for
any person employed by or associated with any
enterprise engaged in, or the activities of which affect,
interstate or foreign commerce, to conduct or
participate, directly or indirectly, in the conduct of such
enterprise's affairs through a pattern of racketeering
activity [*944] or collection of unlawful debt." 18
U.S.C. § 1962(c) (emphasis added).
HN3[ ] LEdHN[3][ ] [3]
The statute does not
specifically define the outer boundaries of the
"enterprise" concept but states that the term "includes
any individual, partnership, corporation, association, or
other legal entity, and any union or group of individuals
associated in fact although not a legal entity." §
1961(4).2
This enumeration of included enterprises is obviously
broad, [***1275] encompassing [****12] "any . . . group
of individuals associated in fact." Ibid. (emphasis
added). The term "any" ensures that the definition has
a wide reach, see, e.g., Ali v. Federal Bureau of Prisons,
552 U.S. 214, 218-219, 128 S. Ct. 831, 169 L. Ed. 2d
680 (2008), and the very concept of an association in
fact is expansive. In addition, HN4[ ] LEdHN[4][ ] [4]
the RICO statute provides that its terms are to be
"liberally construed to effectuate its remedial purposes."
§ 904(a), 84 Stat. 947, note following 18 U.S.C. § 1961;

2 HN6[

] LEdHN[6][ ] [6] This provision does not purport to
set out an exhaustive definition of the term "enterprise."
Compare §§ 1961(1)-(2) (defining what the terms
"racketeering activity" and "State" mean) with §§ 1961(3)-(4)
(defining what the terms "person" and "enterprise" include).
Accordingly, this provision does not foreclose the possibility
that the term might include, in addition to [****13] the
specifically enumerated entities, others that fall within the
ordinary meaning of the term "enterprise." See H. J. Inc. v.
Northwestern Bell Telephone Co., 492 U.S. 229, 238, 109 S.
Ct. 2893, 106 L. Ed. 2d 195 (1989) (explaining that the term
"pattern" also retains its ordinary meaning notwithstanding the
statutory definition in § 1961(5)).

see also, e.g.,National Organization for Women, Inc. v.
Scheidler, 510 U.S. 249, 257, 114 S. Ct. 798, 127 L. Ed.
2d 99 (1994) ("RICO broadly defines 'enterprise'");
Sedima, S. P. R. L. v. Imrex Co., 473 U.S. 479, 497,
105 S. Ct. 3275, 87 L. Ed. 2d 346 (1985) (HN5[ ]
LEdHN[5][ ] [5] "RICO is to be read broadly");
Russello v. United States, 464 U.S. 16, 21, 104 S. Ct.
296, 78 L. Ed. 2d 17 (1983) (noting "the pattern of the
RICO statute in utilizing terms and concepts of
breadth").
In light of these statutory features, we explained in
Turkette that HN7[ ] LEdHN[7][ ] [7] "an enterprise
includes any union or group of individuals associated in
fact" and that RICO reaches "a group of persons
associated together for a common purpose of engaging
in a course of conduct." 452 U.S., at 580, 583, 101 S.
Ct. 2524, 69 L. Ed. 2d 246. Such [*945] an enterprise,
we said, "is proved by evidence of an ongoing
organization, formal or informal, and by evidence that
the various associates function as a continuing unit."
Id., at 583, 101 S. Ct. 2524, 69 L. Ed. 2d 246.
Notwithstanding these precedents, the dissent asserts
that the definition of a RICO enterprise is limited to
"businesslike entities." See post, at 952, 173 L. Ed. 2d,
at 1279-1282 (opinion of Stevens, J.). We see no basis
to impose such an extratextual requirement.3
[**2244] B
As noted, the specific question on which we granted
certiorari is whether an association-in-fact enterprise
must have "an ascertainable structure beyond that

3 The

dissent claims that the "businesslike" limitation "is
confirmed by the text of § 1962(c) and our decision in Reves
v. Ernst & Young, 507 U.S. 170, 113 S. Ct. 1163, 122 L. Ed.
2d 525 (1993)."
Post, at 953, 173 L.Ed. 2d, at
1280.LEdHN[8][ ]
[8]HN8[ ]
Section
1962(c),
[****14] however, states only that one may not "conduct or
participate, directly or indirectly, in the conduct of [an]
enterprise's affairs through a pattern of racketeering activity."
Whatever businesslike characteristics the dissent has in mind,
we do not see them in § 1962(c). Furthermore, Reves v. Ernst
& Young, 507 U.S. 170, 113 S. Ct. 1163, 122 L. Ed. 2d 525
(1993), is inapposite because that case turned on our
interpretation of the participation requirement of § 1962, not
the definition of "enterprise." See id., at 184-185, 113 S. Ct.
1163, 122 L. Ed. 2d 525. In any case, it would be an
interpretive stretch to deduce from the requirement that an
enterprise must be "directed" to impose the much broader,
amorphous requirement that it be "businesslike."
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inherent in the pattern of racketeering activity in which it
engages." Pet. for Cert. i. We will break this question
into three parts. First, must an association-in-fact
enterprise have a "structure"?
Second, must the
structure be "ascertainable"? Third, must the "structure"
go "beyond that inherent in the pattern of racketeering
activity" in which its [****15] members engage?
"Structure." We agree with petitioner that HN9[ ]
LEdHN[9][ ] [9] an association-in-fact enterprise must
have a structure. In the sense relevant here, the term
"structure" means "[t]he way in which parts are arranged
or put together to [***1276] form a whole" [*946] and
"[t]he interrelation or arrangement of parts in a complex
entity." American Heritage Dictionary 1718 (4th ed.
2000); see also Random House Dictionary of the
English Language 1410 (1967) (defining structure to
mean, among other things, "the pattern of relationships,
as of status or friendship, existing among the members
of a group or society").
HN10[ ] LEdHN[10][ ] [10] From the terms of RICO,
it is apparent that an association-in-fact enterprise must
have at least three structural features: a purpose,
relationships among those associated with the
enterprise, and longevity sufficient to permit these
associates to pursue the enterprise's purpose. As we
succinctly put it in Turkette, an association-in-fact
enterprise is "a group of persons associated together for
a common purpose of engaging in a course of conduct."
452 U.S., at 583, 101 S. Ct. 2524, 69 L. Ed. 2d 246.
HN11[ ] LEdHN[11][ ] [11] That an "enterprise" must
have a purpose is apparent from the meaning of the
term in ordinary usage, i.e., a "venture," "undertaking,"
or "project." [****16] Webster's Third New International
Dictionary 757 (1976). The concept of "associat[ion]"
requires both interpersonal relationships and a common
interest. See id., at 132 (defining "association" as "an
organization of persons having a common interest");
Black's Law Dictionary 156 (rev. 4th ed. 1968) (defining
"association" as a "collection of persons who have
joined together for a certain object"). Section 1962(c)
reinforces this conclusion and also shows that an
"enterprise" must have some longevity, since the
offense proscribed by that provision demands proof that
the enterprise had "affairs" of sufficient duration to
permit an associate to "participate" in those affairs
through "a pattern of racketeering activity."
HN12[ ] LEdHN[12][ ] [12] Although an associationin-fact enterprise must have these structural features, it
does not follow that a district court must use the term

"structure" in its jury instructions. HN13[ ] LEdHN[13][
] [13] A trial judge has considerable discretion in
choosing the language of an instruction so long as the
substance of the relevant point is adequately expressed.
[*947] "Ascertainable."LEdHN[14][ ] [14] HN14[ ]
Whenever a jury is told that it must find the existence of
an element beyond a reasonable doubt, that element
must be "ascertainable" [****17] or else the jury could
not find that it was proved. [**2245] Therefore, telling
the members of the jury that they had to ascertain the
existence of an "ascertainable structure" would have
been redundant and potentially misleading.
"Beyond that inherent in the pattern of racketeering
activity." This phrase may be interpreted in at least two
different ways, and its correctness depends on the
particular sense in which the phrase is used. If the
phrase is interpreted to mean that the existence of an
enterprise is a separate element that must be proved, it
is of course correct. As we explained in Turkette, HN15[
] LEdHN[15][ ] [15] the existence of an enterprise is
an element distinct from the pattern of racketeering
activity and "proof of one does not necessarily establish
the other."4
452 U.S., at 583, 101 S. Ct. 2524, 69 L. Ed. 2d 246.
[****18] On the other hand, if the phrase is used to
mean that the existence of an enterprise may never be
inferred from [***1277] the evidence showing that
persons associated with the enterprise engaged in a
pattern of racketeering activity, it is incorrect. We
recognized in Turkette that HN16[ ] LEdHN[16][ ]
[16] the evidence used to prove the pattern of
racketeering activity and the evidence establishing an
enterprise "may in particular cases coalesce." Ibid.
C
The crux of petitioner's argument is that a RICO
enterprise must have structural features in addition to
those that [*948] we think can be fairly inferred from
the language of the statute.
Although petitioner
concedes that an association-in-fact enterprise may be
an "'informal'" group and that "not 'much'" structure is

4 It

is easy to envision situations in which proof that individuals
engaged in a pattern of racketeering activity would not
establish the existence of an enterprise. For example,
suppose that several individuals, independently and without
coordination, engaged in a pattern of crimes listed as RICO
predicates--for example, bribery or extortion. Proof of these
patterns would not be enough to show that the individuals
were members of an enterprise.
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needed, Reply Brief for Petitioner 24, he contends that
such an enterprise must have at least some additional
structural attributes, such as a structural "hierarchy,"
"role differentiation," a "unique modus operandi," a
"chain
of
command,"
"professionalism
and
sophistication of organization," "diversity and complexity
of crimes," "membership dues, rules and regulations,"
"uncharged or additional crimes aside from predicate
acts," an "internal [****19] discipline mechanism,"
"regular meetings regarding enterprise affairs," an
"enterprise 'name,'" and "induction or initiation
ceremonies and rituals," id., at 31-35; see also Brief for
Petitioner 26-28, 33; Tr. of Oral Arg. 6, 8, 17.
We see no basis in the language of RICO for the
structural requirements that petitioner asks us to
recognize.
As we said in Turkette, HN17[ ]
LEdHN[17][ ] [17] an association-in-fact enterprise is
simply a continuing unit that functions with a common
purpose. Such a group need not have a hierarchical
structure or a "chain of command"; decisions may be
made on an ad hoc basis and by any number of
methods--by majority vote, consensus, a show of
strength, etc. Members of the group need not have
fixed roles; different members may perform different
roles at different times. The group need not have a
name, regular meetings, dues, established rules and
regulations, disciplinary procedures, or induction or
initiation ceremonies. While the group must function as
a continuing unit and remain in existence long enough
to pursue a course of conduct, nothing in RICO exempts
an enterprise whose associates engage in spurts of
activity punctuated by periods of quiescence. Nor is the
statute limited [****20] to groups whose crimes are
sophisticated, diverse, [**2246] complex, or unique; for
example, a group that does nothing but engage in
extortion through old-fashioned, unsophisticated, and
brutal means may fall squarely within the statute's
reach.
[*949] The breadth of the "enterprise" concept in RICO
is highlighted by comparing the statute with other
federal statutes that target organized criminal groups.
For example, 18 U.S.C. § 1955(b), which was enacted
together with RICO as part of the Organized Crime
Control Act of 1970, Pub. L. 91-452, 84 Stat. 922,
defines an "illegal gambling business" as one that
"involves five or more persons who conduct, finance,
manage, supervise, direct, or own all or part of such
business." A "continuing criminal enterprise," as defined
in 21 U.S.C. § 848(c), must involve more than five
persons who act in concert and must have an
"organizer," supervisor, or other manager. Congress

included [***1278] no such requirements in RICO.
III
A
Contrary to petitioner's claims, rejection of his argument
regarding these structural characteristics does not lead
to a merger of the crime proscribed by 18 U.S.C. §
1962(c) (participating in the affairs of an enterprise
through a pattern of racketeering activity) and
[****21] any of the following offenses: operating a
gambling business, § 1955; conspiring to commit one or
more crimes that are listed as RICO predicate offenses,
§ 371; or conspiring to violate the RICO statute, §
1962(d).
HN18[ ] LEdHN[18][ ] [18] Proof that a defendant
violated § 1955 does not necessarily establish that the
defendant conspired to participate in the affairs of a
gambling enterprise through a pattern of racketeering
activity. In order to prove the latter offense, the
prosecution must prove either that the defendant
committed a pattern of § 1955 violations or a pattern of
state-law gambling crimes. See § 1961(1). No such
proof is needed to establish a simple violation of § 1955.
Likewise, HN19[ ] LEdHN[19][ ] [19] proof that a
defendant conspired to commit a RICO predicate
offense--for example, arson--does not necessarily
establish that the defendant participated in the affairs
[*950] of an arson enterprise through a pattern of
arson crimes. Under § 371, a conspiracy is an inchoate
crime that may be completed in the brief period needed
for the formation of the agreement and the commission
of a single overt act in furtherance of the conspiracy.
See United States v. Feola, 420 U.S. 671, 694, 95 S. Ct.
1255, 43 L. Ed. 2d 541 (1975). Section 1962(c)
demands much more:
[****22] the creation of an
"enterprise"--a group with a common purpose and
course of conduct--and the actual commission of a
pattern of predicate offenses.5
Finally, while in practice the elements of a violation of §§

5 The

dissent states that "[o]nly if proof of the enterprise
element . . . requires evidence of activity or organization
beyond that inherent in the pattern of predicate acts will RICO
offenses retain an identity distinct from § 371 offenses." Post,
at 957, 173 L. Ed. 2d, at 1283. This is incorrect: HN20[ ]
LEdHN[20][ ] [20] Even if the same evidence may prove two
separate elements, this does not mean that the two elements
collapse into one.
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1962(c) and (d) are similar, this overlap would persist
even if petitioner's conception of an association-in-fact
enterprise were accepted.
B
Because the statutory language is clear, there is no
need to reach petitioner's remaining arguments based
on statutory purpose, legislative history, or the rule of
lenity.
In prior cases, we have rejected similar
arguments in favor of the clear but [**2247] expansive
text of the statute. See National Organization for
Women, 510 U.S., at 262, 114 S. Ct. 798, 127 L. Ed. 2d
99 (HN21[ ] LEdHN[21][ ] [21] "The fact that RICO
has been applied in situations not expressly anticipated
by Congress does [****23] not demonstrate ambiguity.
It demonstrates breadth" (quoting Sedima, 473 U.S., at
499, 105 S. Ct. 3275, 87 L. Ed. 2d 346; brackets and
internal quotation marks omitted)); see also Turkette,
452 U.S., at 589-591, 101 S. Ct. 2524, 69 L. Ed. 2d
246.HN22[ ]
LEdHN[22][ ] [22] "We have
repeatedly refused to adopt narrowing constructions of
RICO in order to make it conform to a preconceived
notion of what Congress intended to proscribe." Bridge
v. Phoenix Bond & [***1279] Indem. Co., 553 U.S. 639,
660, 128 S. Ct. 2131, 170 L. Ed. 2d 1012 (2008); see
also, e.g., National Organization for Women, supra, at
252, 114 S. Ct. 798, 127 L. Ed. 2d 99 (rejecting the
argument that "RICO requires proof that either the
racketeering enterprise [*951] or the predicate acts of
racketeering were motivated by an economic purpose");
H. J. Inc. v. Northwestern Bell Telephone Co., 492 U.S.
229, 244, 109 S. Ct. 2893, 106 L. Ed. 2d 195 (1989)
(declining to read "an organized crime limitation into
RICO's pattern concept"); Sedima, supra, at 481, 105 S.
Ct. 3275, 87 L. Ed. 2d 346 (rejecting the view that RICO
provides a private right of action "only against
defendants who had been convicted on criminal
charges, and only where there had occurred a
'racketeering injury'").
IV
The instructions the District Court Judge gave to the jury
in this case were correct and adequate.
These
instructions explicitly told the jurors that they could not
convict [****24] on the RICO charges unless they found
that the Government had proved the existence of an
enterprise. See App. 111. The instructions made clear
that this was a separate element from the pattern of
racketeering activity. Ibid.
The instructions also adequately told the jury that the
enterprise needed to have the structural attributes that

may be inferred from the statutory language. As noted,
the trial judge told the jury that the Government was
required to prove that there was "an ongoing
organization with some sort of framework, formal or
informal, for carrying out its objectives" and that "the
various members and associates of the association
function[ed] as a continuing unit to achieve a common
purpose." Id., at 112.
Finally, the trial judge did not err in instructing the jury
that "the existence of an association-in-fact is oftentimes
more readily proven by what is [sic] does, rather than by
abstract analysis of its structure." Id., at 111-112. This
instruction properly conveyed the point we made in
Turkette that HN23[ ] LEdHN[23][ ] [23] proof of a
pattern of racketeering activity may be sufficient in a
particular case to permit a jury to infer the existence of
an association-in-fact enterprise.
We therefore affirm [****25] the judgment of the Court
of Appeals.
It is so ordered.
Dissent by: STEVENS

Dissent
[*952] Justice Stevens, with whom Justice Breyer
joins, dissenting.
In my view, Congress intended the term "enterprise" as
it is used in the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C. § 1961 et seq., to
refer only to businesslike entities that have an existence
apart from the predicate acts committed by their
employees or associates. The trial judge in this case
committed two significant errors relating to the meaning
of that term. First, he instructed the jury that "an
association of individuals, without structural hierarchy,
form[ed] solely for the purpose of carrying out a pattern
of racketeering acts" can constitute an enterprise. App.
112. And he [**2248] allowed the jury to find that
element satisfied by evidence showing a group of
criminals with no existence beyond its intermittent
commission of racketeering acts and related offenses.
Because [***1280] the Court's decision affirming
petitioner's conviction is inconsistent with the statutory
meaning of the term enterprise and serves to expand
RICO liability far beyond the bounds Congress intended,
I respectfully dissent.
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I
RICO makes it "unlawful for any person employed
[****26] by or associated with any enterprise engaged
in, or the activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or
indirectly, in the conduct of such enterprise's affairs
through a pattern of racketeering activity." § 1962(c).
The statute defines "enterprise" to include "any
individual, partnership, corporation, association, or other
legal entity, and any union or group of individuals
associated in fact although not a legal entity." §
1961(4).
It is clear from the statute and our earlier decisions
construing the term that Congress used "enterprise" in
these provisions in the sense of "a business
organization," Webster's Third New International
Dictionary 757 (1976), rather than "a 'venture,'
'undertaking,' or 'project,'" ante, at 946, 173 L. Ed. 2d, at
1276 [*953] (quoting Webster's Third New International
Dictionary, at 757).
First, the terms "individual,
partnership, corporation, association, or other legal
entity" describe entities with formal legal structures most
commonly established for business purposes.
§
1961(4). In context, the subsequent reference to any
"union or group of individuals associated in fact although
not a legal entity" reflects an intended commonality
[****27] between the legal and nonlegal entities
included in the provision. Ibid. (emphasis added). "The
juxtaposition of the two phrases suggests that
'associated in fact' just means structured without the aid
of legally defined structural forms such as the business
corporation." Limestone Development Corp. v. Lemont,
520 F.3d 797, 804-805 (CA7 2008).1

1 To

be sure, we have read RICO's enterprise term broadly to
include entities with exclusively noneconomic motives or
wholly unlawful purposes. See National Organization for
Women, Inc. v. Scheidler, 510 U.S. 249, 252, 114 S. Ct. 798,
127 L. Ed. 2d 99 (1994) (NOW); United States v. Turkette, 452
U.S. 576, 580-581, 101 S. Ct. 2524, 69 L. Ed. 2d 246 (1981).
But those holdings are consistent with the conclusion that an
enterprise is a businesslike entity. Indeed, the examples of
qualifying associations cited in Turkette--including loansharking, property-fencing, drug-trafficking, and counterfeiting
operations--satisfy that criterion, as each describes an
organization with continuing operations directed toward
providing goods or services to its customers. See id., at 589590, 101 S. Ct. 2524, 69 L. Ed. 2d 246 (citing 84 Stat. 923;
116 Cong. Rec. 592 (1970)). Similarly, the enterprise at issue
in NOW was a nationwide network of antiabortion groups
[****28] that had a leadership counsel and regular

That
an
enterprise
must
have
businesslike
characteristics is confirmed by the text of § 1962(c) and
our decision in Reves v. Ernst & Young, 507 U.S. 170,
113 S. Ct. 1163, 122 L. Ed. 2d 525 (1993). Section
1962(c) creates liability for "conduct[ing] or
participat[ing] . . . in the conduct of [an] enterprise's
affairs through a pattern of racketeering activity." In
Reves, we examined that provision's meaning and held
that, "[i]n order to 'participate, directly or indirectly, in the
conduct of such enterprise's affairs,' one must have
some part in directing those affairs." Id., at 179, 113 S.
Ct. 1163, 122 L. Ed. 2d 525 (quoting § 1962(c)). It is
not enough for a defendant to [*954] "carry on" or
"participate
in"
an
enterprise's
affairs
[***1281] [**2249] through a pattern of racketeering
activity; instead, evidence that he operated, managed,
or directed those affairs is required. See id., at 177-179,
113 S. Ct. 1163, 122 L. Ed. 2d 525. This requirement
confirms that the enterprise element demands evidence
of a certain quantum of businesslike organization--i.e., a
system of processes, dealings, [****29] or other affairs
that can be "directed."
Our cases also make clear that an enterprise "is an
entity separate and apart from the pattern of activity in
which it engages." United States v. Turkette, 452 U.S.
576, 583, 101 S. Ct. 2524, 69 L. Ed. 2d 246 (1981). As
with the requirement that an enterprise have
businesslike characteristics, that an enterprise must
have a separate existence is confirmed by § 1962(c)
and Reves. If an entity's existence consisted solely of
its members' performance of a pattern of racketeering
acts, the "enterprise's affairs" would be synonymous
with the "pattern of racketeering activity." Section
1962(c) would then prohibit an individual from
conducting or participating in "the conduct of [a pattern
of racketeering activity] through a pattern of
racketeering activity"--a reading that is unbearably
redundant, particularly in a case like this one in which a
single pattern of activity is alleged. The only way to
avoid that result is to require that an "enterprise's
affairs" be something other than the pattern of
racketeering activity undertaken by its members.2
conferences and whose members undertook an extensive
pattern of extortion, arson, and other racketeering activity for
the purpose of "shut[ting] down abortion clinics." 510 U.S., at
253, 114 S. Ct. 798, 127 L. Ed. 2d 99.
2 The

other subsections of 18 U.S.C. § 1962 further
demonstrate the businesslike nature of the enterprise element
and its necessary distinctness [****30] from the pattern of
racketeering activity. Subsection (a) prohibits anyone who
receives income derived from a pattern of racketeering activity
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[*955] Recognizing an enterprise's businesslike nature
and its distinctness from the pattern of predicate
[****31] acts, however, does not answer the question of
what proof each element requires. In cases involving a
legal entity, the matter of proving the enterprise element
is straightforward, as the entity's legal existence will
always be something apart from the pattern of activity
performed by the defendant or his associates. Cf.
Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158,
163, 121 S. Ct. 2087, 150 L. Ed. 2d 198 (2001). But in
the case of an association-in-fact enterprise, the
Government must adduce other evidence of the entity's
"separate" existence and "ongoing organization."
Turkette, 452 U.S., at 583, 101 S. Ct. 2524, 69 L. Ed. 2d
246. There may be cases in which a jury can infer that
existence and continuity from the evidence used to
establish the pattern of racketeering activity. Ibid. But
that will be true only when the pattern of activity is so
complex that it could not be performed in the absence of
structures or processes for planning or concealing the
illegal conduct beyond those inherent in performing the
predicate [***1282] acts. More often, proof of an
enterprise's separate existence will require different
evidence from that used to establish the pattern of
predicate acts.
Precisely what proof is required in each case is a more
difficult question, [****32] largely [**2250] due to the
abundant variety of RICO predicates and enterprises.
Because
covered
enterprises
are
necessarily
businesslike in nature, however, proof of an associationin-fact enterprise's separate existence will generally
require evidence of rules, routines, or processes
through which the entity maintains its continuing
operations and seeks to conceal its illegal acts. As

from "us[ing] or invest[ing], directly or indirectly, any part of
such income . . . in acquisition of any interest in, or the
establishment or operation of, any enterprise."
And
subsection (b) prohibits anyone from "acquir[ing] or
maintain[ing]" any interest in or control of an enterprise
through a pattern of racketeering activity. We noted in NOW
that the term enterprise "plays a different role in the structure"
of those subsections than it does in subsection (c) because
the enterprise in those subsections is the victim. 510 U.S., at
258-259, 114 S. Ct. 798, 127 L. Ed. 2d 99. We did not,
however, suggest that the term has a substantially different
meaning in each subsection. To the contrary, our observation
that the enterprise in subsection (c) is "the vehicle through
which the unlawful pattern of racketeering activity is
committed," id., at 259, 114 S. Ct. 798, 127 L. Ed. 2d 99,
indicates that, as in subsections (a) and (b), the enterprise
must have an existence apart from the pattern of racketeering
activity.

petitioner suggests, this requirement will usually be
satisfied by evidence that [*956] the association has
an "ascertainable structure beyond that inherent in the
pattern of racketeering activity in which it engages."
Pet. for Cert. i. Examples of such structure include an
organizational hierarchy, a "framework for making
decisions," an "internal discipline mechanism," "regular
meetings," or a practice of "reinvest[ing] . . . proceeds to
promote and expand the enterprise." Reply Brief for
Petitioner 31-34.
In other cases, the enterprise's
existence might be established through evidence that it
provides goods or services to third parties, as such an
undertaking will require organizational elements more
comprehensive than those necessary to perform a
pattern of predicate acts. Thus, the evidence needed to
establish an enterprise [****33] will vary from case to
case, but in every case the Government must carry its
burden of proving that an alleged enterprise has an
existence separate from the pattern of racketeering
activity undertaken by its constituents.
II
In some respects, my reading of the statute is not very
different from that adopted by the Court. We agree that
"an association-in-fact enterprise must have at least
three structural features:
a purpose, relationships
among those associated with the enterprise, and
longevity sufficient to permit these associates to pursue
the enterprise's purpose." Ante, at 946, 173 L. Ed. 2d,
at 1276. But the Court stops short of giving content to
that requirement. It states only that RICO "demands
proof that the enterprise had 'affairs' of sufficient
duration to permit an associate to 'participate' in those
affairs through 'a pattern of racketeering activity,'" before
concluding that "[a] trial judge has considerable
discretion in choosing the language of an instruction"
and need not use the term "structure." Ibid. While I
agree the word "structure" is not talismanic, I would hold
that the instructions must convey the requirement that
the alleged enterprise have an existence apart from the
alleged pattern [****34] of predicate acts. [*957] The
Court's decision, by contrast, will allow juries to infer the
existence of an enterprise in every case involving a
pattern of racketeering activity undertaken by two or
more associates.
By permitting the Government to prove both elements
with the same evidence, the Court renders the
enterprise requirement essentially meaningless in
association-in-fact cases. It also threatens to make that
category of § 1962(c) offenses indistinguishable from
conspiracies to commit predicate acts, see § 371, as the
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only remaining difference is § 1962(c)'s pattern
requirement. The Court resists this criticism, arguing
that § 1962(c) "demands much more" than the inchoate
[***1283] offense defined in § 371. Ante, at 950, 173 L.
Ed. 2d, at 1278. It states that the latter "may be
completed in the brief period needed for the formation of
the agreement and the commission of a single overt act
in furtherance of the conspiracy," whereas the former
requires the creation of "a group with a common
purpose and course of conduct--and the actual
commission of a pattern of predicate offenses." Ibid.
Given that it is also unlawful to conspire to violate §
1962(c), see § 1962(d), this comment provides no
assurance that RICO and § 371 [****35] offenses
remain distinct. Only if proof of the enterprise element-the "group with a common purpose [**2251] and course
of conduct"--requires evidence of activity or organization
beyond that inherent in the pattern of predicate acts will
RICO offenses retain an identity distinct from § 371
offenses.
This case illustrates these concerns. The trial judge
instructed the jury that an enterprise need have only the
degree of organization necessary "for carrying out its
objectives" and that it could "find an enterprise where an
association of individuals, without structural hierarchy,
forms solely for the purpose of carrying out a pattern of
racketeering acts." App. 112.3
These instructions were plainly deficient, as they did
not require the Government to prove that [*958] the
alleged enterprise had an existence apart from the
pattern of predicate acts. Instead, they permitted the
Government's proof of the enterprise's structure and
continuing nature--requirements on which all agree--to
consist only of evidence that petitioner and his
associates performed a pattern of racketeering activity.
Petitioner's requested [****36] instruction would have
required the jury to find that the alleged enterprise "had
an ongoing organization, a core membership that
functioned as a continuing unit, and an ascertainable
structural hierarchy distinct from the charged predicate
acts." Id., at 95. That instruction does not precisely
track my understanding of the statute; although
evidence of "structural hierarchy" can evidence an
enterprise, it is not necessary to establish that element.
Nevertheless, the proposed instruction would have
better directed the jury to consider whether the alleged

enterprise possessed the separate existence necessary
to expose petitioner to liability under § 1962(c), and the
trial judge should have considered an instruction along
those lines.
The trial judge also erred in finding the Government's
evidence in this case sufficient to support petitioner's
RICO convictions. Petitioner was alleged to have
participated and conspired to participate in the conduct
of an enterprise's affairs through a pattern of
racketeering activity consisting of one act of bank
robbery and three acts of interstate transportation of
stolen funds. Id., at 15-19. The "primary goals" of the
alleged enterprise "included [****37] generating money
for its members and associates through the commission
of criminal activity, including bank robberies, bank
burglaries and interstate transportation of stolen
money." Id., at 14. And its modus operandi was to
congregate periodically when an associate had a lead
on a night-deposit box that the group could break into.
Whoever among the associates was available would
bring screwdrivers, crowbars, [***1284] and walkietalkies to the location. Some acted as lookouts, while
others retrieved the money. When the endeavor was
successful, the participants [*959] would split the
proceeds. Thus, the group's purpose and activities, and
petitioner's participation therein, were limited to sporadic
acts of taking money from bank deposit boxes. There is
no evidence in RICO's text or history that Congress
intended it to reach such ad hoc associations of thieves.
III
Because the instructions and evidence in this case did
not satisfy the requirement that an alleged enterprise
have an existence separate and apart from the pattern
of activity in which it engages, I respectfully dissent.
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finding concerning the amount of loss from the fraud,
but the alien stipulated at sentencing that the loss
exceeded $ 100 million. The alien argued that removal
based on an aggravated felony of fraud in which the
loss to the victim exceeded $ 10,000 was improperly
applied to the alien, because the amount of loss was not
an element of the alien's offenses. The U.S. Supreme
Court unanimously held that the $ 10,000 threshold set
out in § 1101(a)(43)(M)(i) referred to the particular
circumstances in which the alien committed the fraud
crime on the particular occasion, rather than to an
element of the fraud crime. The language of the
definition referred to conduct involved in an offense of
conviction, rather than to elements of the offense, and
the statutory amount of loss would otherwise have little,
if any, meaningful application in view of the minimal
fraud statutes with a monetary loss threshold as an
element. Further, the removal tribunal was not required
to find the amount of loss beyond a reasonable doubt,
and it was not unfair to rely on the clear and convincing
evidence of loss based on the alien's sentencing
stipulation.
Outcome
The judgment upholding the alien's removal was
affirmed. 9-0 Decision.

Case Summary
Procedural Posture

LexisNexis® Headnotes

Petitioner alien was ordered removed based on his
conviction for an aggravated felony under 8 U.S.C.S. §
1227(a)(2)(A)(iii), but the alien asserted that the fraud
offenses of which he was convicted did not meet the
definition of an aggravated felony under 8 U.S.C.S. §
1101(a)(43)(M)(i). Upon the grant of a writ of certiorari,
the alien appealed the judgment of the U.S. Court of
Appeals for the Third Circuit which upheld the alien's
removal.
Overview
The alien was convicted of fraud offenses with no jury

Immigration Law > ... > Grounds for Deportation &
Removal > Criminal Activity > Aggravated Felonies
HN1[

] Criminal Activity, Aggravated Felonies

Federal immigration law provides that any alien who is
convicted of an aggravated felony at any time after
admission is deportable. 8 U.S.C.S. § 1227(a)(2)(A)(iii).
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A related statute defines "aggravated felony" in terms of
a set of listed offenses that includes an offense that
involves fraud or deceit in which the loss to the victim or
victims
exceeds
$
10,000.
8
U.S.C.S.
§
1101(a)(43)(M)(i).

Governments > Legislation > Interpretation
HN2[

] Legislation, Interpretation

Where Congress uses similar statutory language and
similar statutory structure in two adjoining provisions, it
normally intends similar interpretations.

Immigration Law > ... > Evidence > Burdens of
Proof > Burden of Government
HN3[

] Burdens of Proof, Burden of Government

A deportation proceeding is a civil proceeding in which
the government does not have to prove its claim beyond
a reasonable doubt. At the same time the evidence that
the government offers must meet a "clear and
convincing" standard. 8 U.S.C.S. § 1229a(c)(3)(A).

with no jury finding concerning the amount of loss from
the fraud, but the alien stipulated at sentencing that the
loss exceeded $100 million. The alien argued that
removal based on an aggravated felony of fraud in
which the loss to the victim exceeded $10,000 was
improperly applied to the alien, because the amount of
loss was not an element of the alien's offenses. The
U.S. Supreme Court unanimously held that the $10,000
threshold set out in § 1101(a)(43)(M)(i) referred to the
particular circumstances in which the alien committed
the fraud crime on the particular occasion, rather than to
an element of the fraud crime. The language of the
definition referred to conduct involved in an offense of
conviction, rather than to elements of the offense, and
the statutory amount of loss would otherwise have little,
if any, meaningful application in view of the minimal
fraud statutes with a monetary loss threshold as an
element. Further, the removal tribunal was not required
to find the amount of loss beyond a [***23] reasonable
doubt, and it was not unfair to rely on the clear and
convincing evidence of loss based on the alien's
sentencing stipulation.
Outcome: The judgment upholding the alien's removal
was affirmed. 9-0 Decision.

Headnotes

Lawyers' Edition Display
Decision

ALIENS §25 > DEPORTATION -- AGGRAVATED FELONY
> Headnote:

[***22] For purposes of deportability, under 8 U.S.C.S.
§ 1227(a)(2)(A)(iii), of alien convicted of aggravated
felony, 8 U.S.C.S. § 1101(a)(43)(M)(i)'s "aggravated
felony" threshold for crime involving fraud or deceit held
to refer to circumstances of particular crime rather than
to element of crime.

LEdHN[1][

Summary
Procedural posture: Petitioner alien was ordered
removed based on his conviction for an aggravated
felony under 8 U.S.C.S. § 1227(a)(2)(A)(iii), but the alien
asserted that the fraud offenses of which he was
convicted did not meet the definition of an aggravated
felony under 8 U.S.C.S. § 1101(a)(43)(M)(i). Upon the
grant of a writ of certiorari, the alien appealed the
judgment of the U.S. Court of Appeals for the Third
Circuit which upheld the alien's removal.
Overview: The alien was convicted of fraud offenses

] [1]

Federal immigration law provides that any alien who is
convicted of an aggravated felony at any time after
admission is deportable. 8 U.S.C.S. § 1227(a)(2)(A)(iii).
A related statute defines "aggravated felony" in terms of
a set of listed offenses that includes an offense that
involves fraud or deceit in which the loss to the victim or
victims
exceeds
$10,000.
8
U.S.C.S.
§
1101(a)(43)(M)(i).

STATUTES §170 > SIMILAR LANGUAGE AND STRUCTURE
> Headnote:

LEdHN[2][

] [2]

Where Congress uses similar statutory language and
similar statutory structure in two adjoining provisions, it
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normally intends similar interpretations.

[***24]
ALIENS §34 > DEPORTATION PROCEEDING -- STANDARD
OF PROOF > Headnote:

LEdHN[3][

] [3]

A deportation proceeding is a civil proceeding in which
the government does not have to prove its claim beyond
a reasonable doubt. At the same time the evidence that
the government offers must meet a "clear and
convincing" standard. 8 U.S.C.S. § 1229a(c)(3)(A).

Syllabus
[*29] [**2295] An alien "convicted of an aggravated
felony any time after admission is deportable." 8 U.S.C.
§ 1227(a)(2)(A)(iii). An "aggravated felony" includes "an
offense that . . . involves fraud or deceit in which the
loss to the . . . victims exceeds $10,000."
§
1101(a)(43)(M)(i). Petitioner, an alien, was convicted of
conspiring to commit mail fraud and related crimes.
Because the relevant statutes did not require a finding
of loss, the jury made no such finding. However, at
sentencing, petitioner stipulated that the loss exceeded
$100 million. He was sentenced to prison and required
to make $683 million in restitution. The Government
subsequently sought to remove him from the United
States, claiming that he had been convicted of an
"aggravated felony." The Immigration Judge found that
petitioner's conviction fell within the "aggravated felony"
definition. The Board of Immigration Appeals agreed,
as did the Third Circuit, which held that the Immigration
Judge could inquire into the underlying facts of a prior
fraud conviction for purposes of determining whether the
loss to the victims [****2] exceeded $10,000.

Held: Subparagraph (M)(i)'s $10,000 threshold refers to
the particular circumstances in which an offender
committed a fraud or deceit crime on a particular
occasion rather than to an element of the fraud or deceit
crime. Pp. 3-13.
(a) Words such as "crime," "felony, and "offense"
sometimes refer to a generic crime (a "categorical"
interpretation), and sometimes refer to the specific acts
in [**2296] which an offender engaged ("circumstancespecific" interpretation). The basic argument favoring

the "categorical" interpretation rests upon Taylor v.
United States, 495 U.S. 575, 110 S. Ct. 2143, 109 L.
Ed. 2d 607, Chambers v. United States, 555 U.S. 122,
129 S. Ct. 687, 172 L. Ed. 2d 484, and James v. United
States, 550 U.S. 192, 127 S. Ct. 1586, 167 L. Ed. 2d
532.
These cases concerned the Armed Career
Criminal Act (ACCA), which enhances the sentence for
firearm-law offenders who have prior "violent felony"
convictions, 18 U.S.C. § 924(e). The Court held that the
word "felony" refers to a generic crime as generally
committed. Thus, for example, in James, the Court
applied the "categorical method" to determine whether
an "attempted burglary" was a "violent felony." That
method required the Court to examine "not the
unsuccessful burglary . . . attempted on a particular
occasion, but [****3] the generic crime of attempted
burglary." 550 U. S., at 204-206, 127 S. Ct. 1586, 167
L. Ed. 2d 532. Pp. 3-5.
[*30] (b) Contrary to petitioner's arguments, the
"$10,000 loss" provision at issue calls for a
"circumstance-specific" interpretation, not a "categorical"
one. The "aggravated felony" statute of which it is a
part differs from ACCA in general, and the "$10,000
loss" provision differs specifically from ACCA's
provisions. Pp. 6-10.
(1) The "aggravated felony" statute at issue resembles
ACCA when it lists several "offenses" in language that
must refer to generic crimes. But other "offenses" are
listed using language that almost certainly refers to
specific circumstances. Title 8 U.S.C. § 1101(a)(43)(P),
for example, after referring to "an offense" that amounts
to "falsely making, forging, counterfeiting, mutilating, or
altering a passport," adds, "except in the case of a
[***25] first offense for which . . . the alien committed
the offense for the purpose of assisting . . . the alien's
spouse, child, or parent . . . to violate a provision of this
chapter." The language about "forging . . . passport[s]"
may well refer to a generic crime, but the exception
cannot possibly refer to a generic crime, because there
is no criminal [****4] statute that contains any such
exception. Subparagraph (M)(ii), which refers to an
offense "described in [26 U.S.C. § 7201] (relating to tax
evasion) in which the revenue loss to the government
exceeds $10,000," provides another example. Because
no § 7201 offense has a specific loss amount as an
element, the tax-evasion provision would be pointless,
unless the "revenue loss" language calls for
circumstance-specific application. Here, the question is
to which category subparagraph (M)(i) belongs. Pp. 6-8.
(2) Subparagraph (M)(i)'s language is consistent with a
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circumstance-specific approach. The words "in which"
(modifying "offense") can refer to the conduct involved
"in" the commission of the offense of conviction, rather
than to the elements of the offense.
Moreover,
subparagraph (M)(i) appears just prior to subparagraph
(M)(ii), the tax-evasion provision, and their structures
are identical. Where, as here, Congress uses similar
statutory language and similar statutory structure in two
adjoining provisions, it normally intends similar
interpretations. IBP, Inc. v. Alvarez, 546 U.S. 21, 34,
126 S. Ct. 514, 163 L. Ed. 2d 288. Additionally,
applying a categorical approach would leave
subparagraph (M)(i) with little, if [****5] any, meaningful
application. Only three federal fraud statutes appear to
contain a relevant monetary loss threshold. And at the
time the $10,000 threshold was added, only eight States
had fraud and deceit statutes in respect to which that
threshold, as categorically interpreted, would have full
effect.
Congress is unlikely to have intended
subparagraph (M)(i) to [**2297] apply in such a limited
and haphazard manner. Pp. 8-10.
(c) This Court rejects petitioner's alternative position that
fairness calls for a "modified categorical approach"
requiring a jury verdict or a [*31] judge-approved
equivalent to embody a loss-amount determination, and
permitting the subsequent immigration court applying
subparagraph (M)(i) to examine only charging
documents, jury instructions, and any special jury
finding, or their equivalents.
The Court's cases
developed the evidentiary list to which petitioner points
for a very different purpose, namely, to determine which
statutory phrase (contained within a statutory provision
covering several different generic crimes) covered a
prior conviction. Additionally, petitioner's proposal can
prove impractical insofar as it requires obtaining from a
jury a special verdict on [****6] a fact that is not an
element of the offense. Further, evidence of loss
offered by the Government must meet a "clear and
convincing" standard and the loss must be tied to the
specific counts covered by the conviction. These
considerations mean that petitioner and others in similar
circumstances have at least one and possibly two
opportunities to contest the loss amount, the first at the
earlier sentencing and the second at the deportation
hearing.
There was nothing unfair about the
Immigration Judge's reliance on earlier sentencingrelated material here. The defendant's sentencing
stipulation and the court's restitution order show that the
conviction involved losses [***26] considerably greater
than $10,000. Absent any conflicting evidence, this
evidence is clear and convincing. Pp. 10-12.

523 F.3d 387, affirmed.
Counsel: Thomas E. Moseley argued the cause for
petitioner.

Curtis E. Gannon argued the cause for respondent.
Judges: Breyer, J., delivered the opinion for a
unanimous Court.
Opinion by: BREYER

Opinion
[*32] Justice Breyer delivered the opinion of the Court.
HN1[ ] LEdHN[1][ ] [1] Federal immigration law
provides that any "alien who is convicted of an
aggravated felony at any time after admission is
deportable." 8 U.S.C. § 1227(a)(2)(A)(iii) (emphasis
added). A related statute defines "aggravated felony" in
terms of a set of listed offenses that includes [****7] "an
offense that . . . involves fraud or deceit in which the
loss to the victim or victims exceeds $10,000." §
1101(a)(43)(M)(i) (emphasis added). See Appendix A,
infra. The question before us is whether the italicized
language refers to an element of the fraud or deceit
"offense" as set forth in the particular fraud or deceit
statute defining the offense of which the alien was
previously convicted. If so, then in order to determine
whether a prior conviction is for the kind of offense
described, the immigration judge must look to the
criminal fraud or deceit statute to see whether it
contains a monetary threshold of $10,000 or more. See
Taylor v. United States, 495 U.S. 575, 110 S. Ct. 2143,
109 L. Ed. 2d 607 (1990) (so interpreting the Armed
Career Criminal [**2298] Act). We conclude, however,
that the italicized language does not refer to an element
of the fraud or deceit crime. Rather it refers to the
particular circumstances in which an offender committed
a (more broadly defined) fraud or deceit crime on a
particular occasion.
I
Petitioner, an alien, immigrated to the United States in
1985. In 2002 he was indicted for conspiring to commit
mail fraud, wire fraud, bank fraud, and money
laundering. 18 U.S.C. §§ 371, 1341, 1343, 1344,
[****8] 1956(h). A jury found him guilty. But because
none of these statutes requires a finding of any
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particular amount of victim loss, the jury made no finding
about the amount of the loss. At sentencing petitioner
stipulated that the loss exceeded $100 million. The
court then imposed a sentence of 41 months in prison
and required restitution of $683 million.
[*33] In 2005 the Government, claiming that petitioner
had been convicted of an "aggravated felony," sought to
remove him from the United States. The Immigration
Judge found that petitioner's conviction was for crimes
of fraud and deceit; that the sentencing stipulation and
restitution order showed that the victims' loss exceeded
$10,000; and that petitioner's conviction consequently
fell within the immigration statute's "aggravated felony"
definition. See 8 U.S.C. §§ 1101(a)(43)(M)(i), (U)
(including within the definition of "aggravated felony"
any "attempt or conspiracy to commit" a listed
"offense"). The Board of Immigration Appeals agreed.
App. to Pet. for Cert. 44a-51a. So did the Third Circuit.
523 F.3d 387 (2008). The Third Circuit noted that the
statutes of conviction were silent as to amounts, but, in
its view, the determination [****9] of loss amounts for
"aggravated felony" purposes "requires an inquiry into
the underlying facts of the case." Id., at 396 (internal
quotation marks omitted).
The Courts of Appeals have come to different
conclusions as to whether [***27] the $10,000 threshold
in subparagraph (M)(i) refers to an element of a fraud
statute or to the factual circumstances surrounding
commission of the crime on a specific occasion.
Compare Conteh v. Gonzales, 461 F.3d 45, 55 (CA1
2006) (fact-based approach); 523 F.3d 387 (case
below) (same); Arguelles-Olivares v. Mukasey, 526 F.3d
171, 178 (CA5 2008) (same), with Dulal-Whiteway v.
United States Dep't of Homeland Sec., 501 F.3d 116,
131 (CA2 2007) (definitional approach); Kawashima v.
Mukasey, 530 F.3d 1111, 1117 (CA9 2008) (same);
Obasohan v. United States Atty. Gen., 479 F.3d 785,
791 (CA11 2007) (same). We granted certiorari to
decide the question.
II
The interpretive difficulty before us reflects the linguistic
fact that in ordinary speech words such as "crime,"
"felony," "offense," and the like sometimes refer to a
generic crime, [*34] say, the crime of fraud or theft in
general, and sometimes refer to the specific acts in
which an offender engaged on a specific
[****10] occasion, say, the fraud that the defendant
planned and executed last month. See Chambers v.
United States, 555 U.S. 122, 125, 129 S. Ct. 687, 690,

172 L. Ed. 2d 484, 489 (2009). The question here, as
we have said, is whether the italicized statutory words
"offense that involves fraud or deceit in which the loss to
the . . . victims exceeds $10,000" should be interpreted
in the first sense (which we shall call "categorical"), i.e.,
as referring to a generic crime, or in the second sense
(which we shall call "circumstance-specific"), as
referring to the specific way in which an offender
committed the crime on a specific occasion. If the first,
we must [**2299] look to the statute defining the
offense to determine whether it has an appropriate
monetary threshold; if the second, we must look to the
facts and circumstances underlying an offender's
conviction.
A
The basic argument favoring the first--i.e., the "generic"
or "categorical"--interpretation rests upon Taylor,
Chambers, and James v. United States, 550 U.S. 192,
127 S. Ct. 1586, 167 L. Ed. 2d 532 (2007). Those
cases concerned the Armed Career Criminal Act
(ACCA), a statute that enhances the sentence imposed
upon certain firearm-law offenders who also have three
prior convictions for "a [****11] violent felony." 18
U.S.C. § 924(e). See Appendix B, infra. ACCA defines
"violent felony" to include, first, felonies with elements
that involve the use of physical force against another;
second, felonies that amount to "burglary, arson, or
extortion" or that involve the use of explosives; and
third, felonies that "otherwise involv[e] conduct that
presents a serious potential risk of physical injury to
another." § 924(e)(2)(B).
In Taylor and James we held that ACCA's language
read naturally uses the word "felony" to refer to a
generic crime as generally committed. Chambers,
supra, at 125, 129 S. Ct. 687, 690, 172 L. Ed. 2d 484,
489 (discussing Taylor, 495 U.S., at 602, 110 S. Ct.
2143, 109 L. Ed. 2d 607); James, supra, at 201-202,
127 S. Ct. 1586, 167 L. Ed. 2d 532. The [*35] Court
noted that such an interpretation of the statute avoids
"the practical difficulty of trying to ascertain" in a later
proceeding, "perhaps from a paper record" containing
only a citation (say, by number) to a statute and a guilty
plea, "whether the [offender's] prior crime . . . did or did
not involve," say, violence. Chambers, [***28] supra,
at 125, 129 S. Ct. 687, 690, 172 L. Ed. 2d 484, 489.
Thus in James, referring to Taylor, we made clear that
courts must use the "categorical method" to determine
whether a conviction for "attempted burglary"
[****12] was a conviction for a crime that, in ACCA's
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language, "involve[d] conduct that presents a serious
potential risk of physical injury to another."
§
924(e)(2)(B)(ii). That method required the court to
"examine, not the unsuccessful burglary the defendant
attempted on a particular occasion, but the generic
crime of attempted burglary." Chambers, supra, at 125,
129 S. Ct. 687, 690, 172 L. Ed. 2d 484, 489 (discussing
James, supra, at 204-206, 127 S. Ct. 1586, 167 L. Ed.
2d 532).
We also noted that the categorical method is not always
easy to apply. That is because sometimes a separately
numbered subsection of a criminal statute will refer to
several different crimes, each described separately.
And it can happen that some of these crimes involve
violence while others do not. A single Massachusetts
statute section entitled "Breaking and Entering at Night,"
for example, criminalizes breaking into a "building, ship,
vessel or vehicle." Mass. Gen. Laws, ch. 266, § 16
(West 2006). In such an instance, we have said, a court
must determine whether an offender's prior conviction
was for the violent, rather than the nonviolent, breakins
that this single five-word phrase describes (e.g.,
breaking into a building rather than into a vessel), by
examining "the indictment [****13] or information and
jury instructions," Taylor, supra, at 602, 110 S. Ct. 2143,
109 L. Ed. 2d 607, or, if a guilty plea is at issue, by
examining the plea agreement, plea colloquy, or "some
comparable judicial record" of the factual basis for the
plea. Shepard v. United States, 544 U.S. 13, 26, 125 S.
Ct. 1254, 161 L. Ed. 2d 205 (2005).
Petitioner argues that we should interpret the subsection
of the "aggravated felony" statute before us as requiring
use [*36] of this same "categorical" approach. He says
that the statute's language, read naturally as in Taylor,
refers to a generic kind of [**2300] crime, not a crime
as committed on a particular occasion. He adds that
here, as in Taylor, such a reading avoids the practical
difficulty of determining the nature of prior conduct from
what may be a brief paper record, perhaps noting only a
statutory section number and a guilty plea; or, if there is
a more extensive record, combing through that record
for evidence of underlying conduct.
Also, the
categorical approach, since it covers only criminal
statutes with a relevant monetary threshold, not only
provides assurance of a finding on the point, but also
assures that the defendant had an opportunity to
present evidence about the amount of loss.
B
Despite petitioner's arguments, [****14] we conclude

that the "fraud and deceit" provision before us calls for a
"circumstance-specific,"
not
a
"categorical,"
interpretation. The "aggravated felony" statute of which
it is a part differs in general from ACCA, the statute at
issue in Taylor. And the "fraud and deceit" provision
differs specifically from ACCA's provisions.
1
Consider, first, ACCA in general. That statute defines
the "violent" felonies it covers to include "burglary,
arson, or extortion" and "crime[s]" that have "as an
element" the use or threatened use of force. 18 U.S.C.
§§ 924(e)(2)(B)(i)-(ii).
This language [***29] refers
directly to generic crimes.
The statute, however,
contains other, more ambiguous language, covering
"crime[s]" that "involv[e] conduct that presents a serious
potential risk of physical injury to another."
Ibid.
(emphasis added). While this language poses greater
interpretive difficulty, the Court held that it too refers to
crimes as generically defined. James, 550 U.S., at 202,
127 S. Ct. 1586, 167 L. Ed. 2d 532.
[*37] Now compare the "aggravated felony" statute
before us. 8 U.S.C. § 1101(a)(43). We concede that it
resembles ACCA in certain respects. The "aggravated
felony" statute lists several of its "offenses" in language
that
must
refer
[****15] to
generic
crimes.
Subparagraph (A), for example, lists "murder, rape, or
sexual abuse of a minor." See, e.g.,Estrada-Espinoza
v. Mukasey, 546 F.3d 1147, 1152 (CA9 2008) (en banc)
(applying the categorical approach to "sexual abuse");
Singh v. Ashcroft, 383 F.3d 144, 164 (CA3 2004)
(same); Santos v. Gonzales, 436 F.3d 323, 324, 148
Fed. Appx. 51 (CA2 2005) (per curiam) (same).
Subparagraph (B) lists "illicit trafficking in a controlled
substance." See Gousse v. Ashcroft, 339 F.3d 91, 9596 (CA2 2003) (applying categorical approach);
Fernandez v. Mukasey, 544 F.3d 862, 871-872 (CA7
2008) (same); Steele v. Blackman, 236 F.3d 130, 136
(CA3 2001) (same). And subparagraph (C) lists "illicit
trafficking in firearms or destructive devices." Other
sections refer specifically to an "offense described in" a
particular section of the Federal Criminal Code. See,
e.g., subparagraphs (E), (H), (I), (J), (L).
More importantly, however, the "aggravated felony"
statute differs from ACCA in that it lists certain other
"offenses" using language that almost certainly does not
refer to generic crimes but refers to specific
circumstances. For example, subparagraph (P), after
referring to "an offense" that amounts to "falsely
[****16] making, forging, counterfeiting, mutilating, or

Jason Kanterman

Page 7 of 13
557 U.S. 29, *37; 129 S. Ct. 2294, **2300; 174 L. Ed. 2d 22, ***29; 2009 U.S. LEXIS 4320, ****16
altering a passport," adds, "except in the case of a first
offense for which the alien . . . committed the offense for
the purpose of assisting . . . the alien's spouse, child, or
parent . . . to violate a provision of this chapter."
(Emphasis added.) The language about (for example)
"forging . . . passport[s]" may well refer to a generic
crime, but the italicized exception cannot possibly refer
to a generic crime. That is because there is [**2301]
no such generic crime; there is no criminal statute that
contains any such exception.
Thus if [*38] the
provision is to have any meaning at all, the exception
must refer to the particular circumstances in which an
offender committed the crime on a particular occasion.
See also subparagraph (N) (similar exception).

The language of the provision is consistent with a
circumstance-specific approach. [*39] The words "in
which" (which modify "offense") can refer to the conduct
involved "in" the commission of the offense of
conviction, rather than to the elements of the offense.
Moreover, subparagraph (M)(i) appears just prior to
subparagraph (M)(ii), the internal revenue provision we
have just discussed, and it is identical in structure to that
provision. HN2[ ] LEdHN[2][ ] [2] Where, as here,
Congress uses similar statutory language and similar
statutory structure in two adjoining provisions, it
normally intends similar interpretations. IBP, Inc. v.
Alvarez, 546 U.S. 21, 34, 126 S. Ct. 514, 163 L. Ed. 2d
288 (2005).

The statute has other provisions that contain qualifying
language that certainly seems to call for circumstancespecific application. Subparagraph (K)(ii), for example,
lists "offense[s] . . . described in section 2421, 2422, or
2423 of title 18 (relating to transportation for the purpose
of prostitution) if committed for commercial advantage."
(Emphasis added.) Of the three specifically listed
criminal [****17] statutory sections only one subsection
(namely, § 2423(d)) says anything about commercial
advantage. Thus, unless the "commercial advantage"
language calls for circumstance-specific application, the
statute's explicit references to §§ 2421 and 2422 would
be pointless. But see Gertsenshteyn v. United States
Dept. of Justice, 544 F.3d 137, 144-145 (CA2 2008).
[***30]

Moreover, to apply a categorical approach here would
leave subparagraph (M)(i) with little, if any, meaningful
application. We have found no widely applicable federal
fraud statute that contains a relevant monetary loss
threshold. See, e.g., 18 U.S.C. §§ 1341 (mail fraud),
1343 (wire fraud), 1344 (bank fraud), 371 (conspiracy to
defraud the United States), 666 (theft in federally funded
programs), 1028 (fraud in connection with identification
documents), 1029 (fraud in connection [****19] with
access devices), 1030 (fraud in connection with
computers), 1347 (health care fraud), and 1348
(securities fraud). Petitioner has found only three
federal fraud statutes that do so, and those three
contain thresholds not of $10,000, but of $100,000 or $1
million, §§ 668 (theft by fraud of an artwork worth
$100,000 or more), 1031(a) (contract fraud against the
United States where the contract is worth at least
$1 [**2302] million), and 1039(d) (providing enhanced
penalties for fraud in obtaining telephone records, where
the scheme involves more than $100,000). Why would
Congress intend subparagraph (M)(i) to apply to only
these three federal statutes, and then choose a
monetary threshold that, on its face, would apply to
other, nonexistent statutes as well?

Subparagraph (M)(ii) provides yet another example. It
refers to an offense "described in section 7201 of title 26
(relating to tax evasion) in which the revenue loss to the
Government exceeds $10,000." (Emphasis added.)
There is no offense "described in section 7201 of title
26" that has a specific loss amount as an element.
Again, unless the "revenue loss" language calls for
circumstance-specific application, the tax-evasion
provision would be pointless.
The upshot is that the "aggravated felony" statute,
unlike ACCA, contains some language that refers to
generic crimes and some language that almost certainly
refers to the specific circumstances in which a crime
was committed. The question before us then is to which
category subparagraph (M)(i) belongs.
2
Subparagraph (M)(i) refers to "an offense that . . .
involves fraud or deceit [****18] in which the loss to the
victim or victims exceeds $10,000." (Emphasis added.)

We recognize, as petitioner argues, that Congress might
have intended subparagraph (M)(i) to apply almost
exclusively to those who violate certain state fraud and
deceit statutes. So we have examined state law. See
Appendix [*40] C, infra. We have found, however, that
in 1996, when Congress added the $10,000 threshold in
subparagraph (M)(i), see Illegal Immigration Reform and
Immigrant Responsibility Act § 321(a)(7), 110 Stat.
3009-628, 29 [****20] States had no major fraud or
deceit statute with any relevant
[***31] monetary
threshold. In 13 of the remaining 21 States, fraud and
deceit statutes contain relevant monetary thresholds but
with amounts significantly higher than $10,000, leaving
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only 8 States with statutes in respect to which
subparagraph
(M)(i)'s
$10,000
threshold,
as
categorically interpreted, would have full effect. We do
not believe Congress would have intended (M)(i) to
apply in so limited and so haphazard a manner. Cf.
United States v. Hayes, 555 U.S. 415, 427, 129 S. Ct.
1079, 172 L. Ed. 2d 816 (2009) (reaching similar
conclusion for similar reason in respect to a statute
referring to crimes involving "domestic violence").

the written plea documents or the plea colloquy. To
authorize any broader examination of the prior
proceedings, petitioner [**2303] says, would impose an
unreasonable administrative burden on immigration
judges and would unfairly permit him to be deported on
the basis of circumstances that were not before
judicially determined to have been present and which he
may not have had an opportunity, prior to conviction, to
dispute.

Petitioner next points to 8 U.S.C. § 1326, which
criminalizes illegal entry after removal and imposes a
higher maximum sentence when an alien's removal was
"subsequent to a conviction for commission of an
aggravated felony." § 1326(b)(2). Petitioner says that a
circumstance-specific approach to subparagraph (M)(i)
could create potential constitutional problems in a
subsequent criminal prosecution under that statute,
because loss amount would not have been found
beyond a reasonable doubt in the prior criminal
[****21] proceeding. The Government, however, stated
in its brief and at oral argument that the later jury, during
the illegal reentry trial, would have to find loss amount
beyond a reasonable doubt, Brief for Respondent 49-50;
Tr. of Oral Arg. 39-40, eliminating any constitutional
concern. Cf. Hayes, supra, at 426, 129 S. Ct. 1079, 172
L. Ed. 2d 816.

We agree with petitioner that the statute foresees the
use of fundamentally fair procedures, including
procedures that give an alien a fair opportunity to
dispute a Government claim that a prior conviction
involved a fraud with the relevant loss to victims.
[***32] But we do not agree that fairness requires the
evidentiary limitations he proposes.

We conclude that Congress did not intend
subparagraph (M)(i)'s monetary threshold to be applied
categorically, i.e., to only those fraud and deceit crimes
generically defined to include that threshold. Rather,
the monetary threshold applies to the specific
circumstances surrounding an offender's commission of
a fraud and deceit crime on a specific occasion.
[*41] III
Petitioner, as an alternative argument, says that we
should nonetheless borrow from Taylor what that case
called a "modified categorical approach." He says that,
for reasons of fairness, we should insist that a jury
verdict, or a judge-approved equivalent, embody a
determination that the loss involved in a prior fraud or
deceit conviction amounted to at least $10,000. To
determine whether that is so, petitioner says, the
subsequent immigration court applying subparagraph
(M)(i)
should
examine
only
charging
[****22] documents, jury instructions, and any special
jury finding (if one has been requested). If there was a
trial but no jury, the subsequent court should examine
the equivalent judge-made findings. If there was a guilty
plea (and no trial), the subsequent court should examine

For one thing, we have found nothing in prior law that so
limits the immigration court.
Taylor, James, and
Shepard, the cases that developed the evidentiary list to
which [****23] petitioner points, developed that list for a
very different purpose, namely, that of determining
which statutory phrase (contained within a statutory
provision that covers several different generic crimes)
covered a prior conviction. See supra, at 34–35, 174 L.
Ed. 2d, at 28; Taylor, 495 U.S., at 602, 110 S. Ct. 2143,
109 L. Ed. 2d 607; Shepard, 544 U.S., [*42] at 26, 125
S. Ct. 1254, 161 L. Ed. 2d 205. For another, petitioner's
proposal itself can prove impractical insofar as it
requires obtaining from a jury a special verdict on a fact
that (given our Part II determination) is not an element
of the offense.
Further, HN3[ ] LEdHN[3][ ] [3] a deportation
proceeding is a civil proceeding in which the
Government does not have to prove its claim "beyond a
reasonable doubt." At the same time the evidence that
the Government offers must meet a "clear and
convincing" standard. 8 U.S.C. § 1229a(c)(3)(A). And,
as the Government points out, the "loss" must "be tied
to the specific counts covered by the conviction." Brief
for Respondent 44; see, e.g.,Alaka v. Attorney General
of United States, 456 F.3d 88, 107 (CA3 2006) (loss
amount must be tethered to offense of conviction;
amount cannot be based on acquitted or dismissed
counts or general conduct); Knutsen v. Gonzales, 429
F.3d 733, 739-740 (CA7 2005) (same).
And
[****24] the Government adds that the "sole purpose" of
the "aggravated felony" inquiry "is to ascertain the
nature of a prior conviction; it is not an invitation to
relitigate the conviction itself." Brief for Respondent 44
(internal quotation marks omitted). Finally, the Board of
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Immigration Appeals, too, has recognized that
immigration judges must assess findings made at
sentencing "with an eye to what losses are covered and
to the burden of proof employed." In re Babaisakov, 24
I. & N. Dec. 306, 319 (2007).

(relating to laundering of monetary instruments) or
section 1957 of that title (relating to engaging in
monetary transactions in property derived from specific
unlawful activity) if the amount of the funds exceeded
$10,000;

These considerations, taken together, mean that
petitioner and those in similar circumstances have at
least one and possibly two opportunities to contest the
amount of loss, the first at the earlier sentencing and the
second at the deportation hearing itself. They also
mean that, since the Government must show the
amount of loss by clear and convincing evidence,
uncertainties caused by the passage of time are likely to
count in the alien's favor.

"(E) an offense described in [****26] --

We can find nothing unfair about the Immigration
Judge's having here relied upon earlier sentencingrelated material. Petitioner's own stipulation, produced
for sentencing purposes, shows that the conviction
involved
losses
considerably
[*43]
greater
[****25] than $10,000. The court's restitution order
shows the same. In the absence of any conflicting
evidence (and petitioner mentions none), this evidence
is clear and convincing.

"(iii) section 5861 of title 26 (relating to firearms
offenses);

"(i) section 842(h) or (i) of title 18, or section 844(d), (e),
(f), (g), (h), or (i) of that title (relating to explosive
materials offenses);
"(ii) section 922(g)(1), (2), (3), (4), or (5), (j), (n), (o), (p),
or (r) or 924(b) or (h) of title 18 (relating to firearms
offenses); or

[*44] "(F) a crime of violence (as defined in section 16
of title 18, but not including a purely political offense) for
which the term of imprisonment [is] at least one year;
"(G) a theft offense (including receipt of stolen property)
or burglary offense for which the term of imprisonment
[is] at least one year;

The Court of Appeals concluded that petitioner's prior
federal conviction consequently [**2304] falls within the
scope of subparagraph (M)(i).
And we affirm its
judgment.

"(H) an offense described in section 875, 876, 877, or
1202 of title 18 (relating to the demand for or receipt of
ransom);

It is so ordered.

"(I) an offense described in section 2251, 2251A, or
2252 of title 18 (relating to child pornography);

Section 101(a)(43) of the Immigration and Nationality
Act, as set forth in 8 U.S.C. § 1101(a)(43), provides:

"(J) an offense described in section 1962 of title 18
(relating to racketeer influenced corrupt organizations),
or an offense described in section 1084 (if it is a second
or subsequent offense) or 1955 of that title (relating to
gambling offenses), for which a sentence of one year
imprisonment or more may be imposed;

"The term 'aggravated felony' means--

"(K) an offense [****27] that--

"(A) murder, rape, or sexual abuse of a minor;

"(i) relates to the owning, controlling, managing, or
supervising of a prostitution business;

APPENDIXES
A

"(B) illicit trafficking in a controlled substance (as defined
in section 802 of title 21), including a drug trafficking
crime (as defined in section 924(c) of title 18);
"(C) illicit trafficking in firearms or destructive devices
(as defined in section 921 of title 18) or in explosive
materials (as defined in section 841(c) of that title);
"(D) an offense described in section 1956 of title 18

"(ii) is described in section 2421, 2422, or 2423 of title
18 (relating to transportation for the purpose of
prostitution) if committed for commercial advantage; or
"(iii) is described in any of sections 1581-1585 or 15881591 of title 18 (relating to peonage, slavery, involuntary
servitude, and trafficking in persons);
"(L) an offense described in--
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"(i) section 793 (relating to gathering or transmitting
national defense information), 798 (relating to disclosure
of classified information), 2153 (relating to sabotage) or
2381 or 2382 (relating to treason) of title 18;
"(ii) section 421 of title 50 (relating to protecting the
identity of undercover intelligence agents); or
"(iii) section 421 of title 50 (relating to protecting the
identity of undercover agents);

which the term of imprisonment is at least one year;
"(S) an offense relating to obstruction of justice, perjury
or subornation of perjury, or bribery of a witness, for
which the term of imprisonment is at least one year;
[*46] "(T) an offense relating to a failure to appear
before a court pursuant to a court order to answer to or
dispose of a charge of a felony for which a sentence of
2 years' imprisonment or more may be imposed; and
"(U) an attempt or conspiracy to commit an offense
described in this paragraph.

"(M) an offense that-- [***34]
[**2305] [*45] "(i) involves fraud or deceit in which the
loss to the victim or victims exceeds $10,000; or
"(ii) is described in section 7201 of title 26 (relating to
tax evasion) in which the revenue loss to the
Government exceeds $10,000;
"(N) an offense described in paragraph (1)(A) or (2) of
section 1324(a) of this title [****28] (relating to alien
smuggling), except in the case of a first offense for
which the alien has affirmatively shown that the alien
committed the offense for the purpose of assisting,
abetting, or aiding only the alien's spouse, child, or
parent (and no other individual) to violate a provision of
this chapter
"(O) an offense described in section 1325(a) or 1326 of
this title committed by an alien who was previously
deported on the basis of a conviction for an offense
described in another subparagraph of this paragraph;
"(P) an offense (i) which either is falsely making, forging,
counterfeiting, mutilating, or altering a passport or
instrument in violation of section 1543 of title 18 or is
described in section 1546(a) of such title (relating to
document fraud) and (ii) for which the term of
imprisonment is at least 12 months, except in the case
of a first offense for which the alien has affirmatively
shown that the alien committed the offense for the
purpose of assisting, abetting, or aiding only the alien's
spouse, child, or parent (and no other individual) to
violate a provision of this chapter;
"(Q) an offense relating to a failure to appear by a
defendant
for
service
of
sentence
if
the
[****29] underlying
offense
is
punishable
by
imprisonment for a term of 5 years or more;
"(R) an offense relating to commercial bribery,
counterfeiting, forgery, or trafficking in vehicles the
identification numbers of which have been altered for

"The term applies to an offense described in this
paragraph whether in violation of Federal or State law
and applies to such an offense in violation of the law of
a foreign country for which the term of imprisonment
was completed within the previous 15 years.
Notwithstanding any other provision of law (including
any effective date), the term applies regardless of
whether the conviction was entered before, on, or after
September 30, 1996." (Footnotes [****30] omitted.)
B
Armed Career Criminal Act, 18 U.S.C. § 924(e),
provides:
"(1) In the case of a person who violates section 922(g)
of this title and has three previous convictions by any
court referred to in section 922(g)(1) of this title for a
violent felony or a serious drug offense, or both,
committed on occasions different from one another,
such person shall be fined under this title and
imprisoned not less than fifteen years, and,
notwithstanding any other provision of law, [***35] the
court shall not suspend the sentence of, or grant a
probationary sentence to, such person [**2306] with
respect to the conviction under section 922(g).
"(2) As used in this subsection-"(A) the term 'serious drug offense' means-"(i) an offense under the Controlled Substances Act (21
U.S.C. 801 et seq.), the Controlled Substances Import
and Export Act (21 U.S.C. 951 et seq.), or chapter 705
of title 46, for which a maximum term of imprisonment of
ten years or more is prescribed by law; or
"(ii) an offense under State law, involving manufacturing,
distributing, or possessing with intent to manufacture
[*47] or distribute, a controlled substance (as defined
in section 102 of the Controlled Substances Act (21
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U.S.C. 802)), for which [****31] a maximum term of
imprisonment of ten years or more is prescribed by law;
"(B) the term 'violent felony' means any crime
punishable by imprisonment for a term exceeding one
year, or any act of juvenile delinquency involving the
use or carrying of a firearm, knife, or destructive device
that would be punishable by imprisonment for such term
if committed by an adult, that-"(i) has as an element the use, attempted use, or
threatened use of physical force against the person of
another; or
"(ii) is burglary, arson, or extortion, involves use of
explosives, or otherwise involves conduct that presents
a serious potential risk of physical injury to another; and
"(C) the term 'conviction' includes a finding that a person
has committed an act of juvenile delinquency involving a
violent felony."
C
We examined state statutes involving fraud or deceit in
effect in 1996, when Congress added the $10,000
threshold in subparagraph (M)(i).
See Illegal
Immigration Reform and Immigrant Responsibility Act of
1996, § 321(a)(7), 110 Stat. 3009-628. While perhaps
questions could be raised about whether certain of the
statutes listed below involve "fraud or deceit" as
required
by
subparagraph
(M)(i),
we
give
[****32] petitioner the benefit of any doubt and treat the
statute as relevant.
1
In 29 States plus the District of Columbia, the main
statutes in effect in 1996 involving fraud and deceit
either did not have any monetary threshold or set a
threshold lower than $10,000 even for the most serious
grade of the offense. [*48] Alabama: see, e.g., Ala.
Code §§ 13A-8-2, 13A-8-3, 13A-9-14, 13A-9-14.1, 13A9-46, 13A-9-47, 13A-9-73 (1994). Arkansas: see, e.g.,
Ark. Code Ann. §§ 5-36-103 (Supp. 1995), 5-37-203
(1993), 5-37-204, 5-37-207, 5-37-211. California: see,
e.g., Cal. Penal Code Ann. §§ 484, 487 (West 1985),
502.7 (West Supp. 1998). District of Columbia: see,
e.g., D. C. Code §§ 22-3821, 22-3823 (1996). Georgia:
see, e.g., Ga. Code Ann. §§ 16-8-3, 16-8-12, 16-9-33
(1996). Idaho: see, e.g., Idaho Code §§ 18-2403 (Lexis
1987), 18-2407 (Lexis Supp. 1996). Kentucky: see,
e.g., Ky. Rev. Stat. Ann. § 514.040 (Lexis Supp. 1996).
Louisiana: see, e.g., La. Stat. Ann. §§ 14:67, 14:67.11,

14:70.1, 14:70.4, 14:71, 14:71.1 (West 1997).
Maryland: see, e.g., Md. Ann. Code, Art. 27, §§ 340,
342, 145, 230A, 230C, 230D (Lexis 1996).
Massachusetts: see, e.g., Mass. Gen. Laws, ch. 266, §§
30, 37C (West 1996). Michigan: see, e.g., Mich. Comp.
Laws Ann. §§ 750.218, 750.271, [***36] 750.280,
750.219a, [****33] 750.356c (West 1991). Mississippi:
see, e.g., Miss. Code Ann. §§ 97-19-21, 97-19-35, 9719-39, 97-19-71, 97-19-83 [**2307] (1994). Missouri:
see, e.g., Mo. Rev. Stat. §§ 570.030, 570.120, 570.130,
570.180 (1994). Montana: see e.g. Mont. Code Ann. §§
45-6-301, 45-6-313, 45-6-315, 45-6-317 (1995).
Nebraska: see, e.g., Neb. Rev. Stat. Ann. §§ 28-512,
28-518, 28-631 (1995). Nevada: see, e.g., Nev. Rev.
Stat.Ann. §§ 205.0832, 205.0835, 205.370, 205.380
(1995). New Hampshire: see, e.g., N. H. Rev. Stat.
Ann. §§ 637:4, 637:11, 638:5, 638:20 (West 1996).
North Carolina: see, e.g., N. C. Gen. Stat. Ann. §§ 14100, 14-106, 14-113.13 (Lexis 1993). Oklahoma: see,
e.g., Okla. Stat., Tit. 21, §§ 1451 (West 1991) 1462
(West Supp. 1993), 1541.1, 1541.2, 1541.3 (West 1991)
1541.4, 1550.2, 1662, 1663 (West Supp. 1993).
Pennsylvania: see, e.g., 18 Pa. Cons. Stat. §§ 3903,
3922, 4110, 4111 (1983), 4117 (Supp. 2009); but see §
4105 (bad check statute amended 1996 to introduce
$75,000 threshold). Rhode Island: see, e.g., R. I. Gen.
Laws §§ 11-18-6, 11-18-7, 11-18-8, 11-18-9, 11-41-4,
11-41-5, 11-41-29 (1994), 11-41-30 [*49] (Supp.
1999). South Carolina: see, e.g., S. C. Code Ann. § 1613-240 (2003). South Dakota: see, e.g., S. D. Codified
Laws §§ 22-30A-3, 22-30A-10, 22-30A-17 (Supp. 1997).
Utah: see, e.g., Utah Code Ann. §§ 76-6-405,
[****34] 76-6-412, 76-6-521, 76-10-1801 (Lexis 1996).
Vermont: see, e.g., Vt. Stat. Ann., Tit. 13, §§ 2001,
2002, 2024, 2531, 2582 (1996). Virginia: see, e.g., Va.
Code Ann. §§ 18.2-178, 18.2-95, 18.2-195 (Lexis 1996).
Washington: see, e.g., Wash. Rev. Code §§ 9A.56.020
(1994), 9A.56.030 (Supp. 2005). West Virginia: see,
e.g., W. Va. Code Ann. § 61-3-24 (Lexis Supp. 1997).
Wisconsin: see, e.g., Wis. Stat. §§ 943.20, 943.395,
943.41 (1993–94). Wyoming: see, e.g., Wyo. Stat. Ann.
§§ 6-3-407, 6-3-607, 6-3-802 (1997).
2
In 13 States, conviction under the main fraud and deceit
statutes in effect in 1996 could categorically qualify
under subparagraph (M)(i). But the relevant monetary
thresholds for these offenses--that is, the thresholds
such that conviction categorically would satisfy the
monetary requirement of subparagraph (M)(i) --were
significantly higher than $10,000.
Additionally, a
number of these States had statutes targeted at
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particular kinds of fraud without any relevant monetary
threshold. Alaska: see, e.g., Alaska Stat. §§ 11.46.120,
11.46.180 (1996) ($25,000); but see, e.g., § 11.46.285
(fraudulent use of a credit card, no relevant monetary
threshold). Arizona: see, e.g., Ariz. Rev. Stat. Ann. §§
13-1802 [****35] (West 1989), 13-2109 (West 2000)
($25,000); but see, e.g., §§ 13-2103 (receipt of anything
of value by fraudulent use of a credit card), 13-2204
(defrauding secured creditors), 13-2205 (defrauding
judgment creditors), 13-2206 (West 1989) (fraud in
insolvency), all with no relevant monetary threshold.
Colorado: see, e.g., Colo. Rev. Stat. Ann. § 18-4-401
(Supp. 1996) ($15,000), but see, e.g., §§ 18-5-205
(fraud by check), 18-5-207 (1986) (purchase on credit to
defraud), both with no relevant monetary threshold.
Delaware: see, e.g., Del. Code Ann., Tit. 11, §§ 841,
843 [*50] (1995) ($50,000); but see, e.g., §§ 903
(unlawful use of credit card), 913 (insurance fraud), 916
(home improvement fraud), all with no relevant
monetary threshold. Hawaii: see, e.g., Haw. Rev. Stat.
§§ 708-830, 708-830.5 (Lexis 1994) ($20,000); but see,
e.g., §§ 708-873 (defrauding secured creditors), 7088100 (fraudulent use of a credit card), 708-8100.5
(fraudulent encoding of a credit card), 708-8103 (credit
card fraud by a provider of [***37] goods or services),
all with no relevant monetary threshold. Indiana: see,
e.g., Ind. Code §§ 35-43-4-1, 35-43-4-2 ($100,000)
(West 1993), 35-43-5-7.1 (West Supp. 1996) ($50,000);
[****36] but see, e.g., §§ 35-43-5-3 (deception), 35-435-4 (West 1993) (insurance and credit card fraud), 3543-5-7 (welfare fraud), 35-43-5-8 [**2308] (fraud on
financial institutions), all with no relevant monetary
threshold. Kansas: see, e.g., Kan. Stat. Ann. §§ 213701 (1995), 21-3707 (Supp. 1996), 21-3729 (1995),
21-3846 (Supp. 1996) ($25,000). Minnesota: see, e.g.,
Minn. Stat. § 609.52 (1996) ($35,000). New Jersey:
see, e.g., N. J. Stat. Ann. §§ 2C:20-2, 2C:20-4, 2C:2113, 2C:21-17 (West 1995) ($75,000); but see, e.g., §§
2C:21-6 (credit cards), 2C:21-12 (defrauding secured
creditors), both without a relevant monetary threshold.
New Mexico: see, e.g., N. M. Stat. Ann. §§ 30-16-6
(1994), 30-33-13 (1997), 30-44-7 (1989), 30-50-4 (1997)
($20,000); but see, e.g., § 30-16-33 (1994) (credit card
fraud, no relevant monetary threshold). New York: see,
e.g., N. Y. Penal Law Ann. §§ 155.05 (West 1988),
155.40, 158.20 (West Supp. 1998), 176.25 ($50,000);
but see, e.g., §§ 190.65 (scheme to defraud), 185.00
(fraud in insolvency), 185.05 (fraud involving security
interest), all with no relevant monetary threshold. Ohio:
see, e.g., Ohio Rev. Code Ann. §§ 2913.02, 2913.11,
2913.21, 2913.40, 2913.45, 2913.47, 2913.48 (Lexis
1996) [****37] ($100,000). Texas: see, e.g., Tex. Penal
Code Ann. §§ 31.02 (West 1994), 31.03, 35.02 (West

Supp. 2003) ($20,000); but see, e.g., § 32.31 (credit
card or debit card abuse, no relevant monetary
threshold).
[*51] 3
In eight States, the main fraud and deceit statutes in
effect in 1996 had relevant monetary thresholds of
$10,000. However, a number of these States also had
statutes targeted at particular kinds of fraud without any
relevant monetary threshold. Connecticut: see, e.g.,
Conn. Gen. Stat. Ann. §§ 53a-119 (West Supp. 1996),
53a-122 (West 1994); but see, e.g., §§ 53a-128c, 53a128i (credit card crimes, no relevant monetary
threshold). Florida: see, e.g., Fla. Stat. Ann. §§ 812.012
(1994), 812.014 (West Supp. 1996); but see, e.g., §§
817.234 (insurance fraud), 817.61 (fraudulent use of
credit cards), both without a relevant monetary
threshold. Illinois: see, e.g., Ill. Comp. Stat. Ann., ch.
720, § 5/16-1 (West 1995 Ill. Laws pp. 3925–3926); but
see, e.g., §§ 5/17-6 (1993) (state benefits fraud), 5/17-9
(public aid wire fraud), 5/17-10 (public aid mail fraud),
5/17-13 (1995 Ill. Laws pp. 2888) (fraudulent land
sales), all without a relevant monetary threshold. Iowa:
see, e.g., Iowa Code Ann. §§ 714.1, 714.2 (West 1993),
714.8 (West 1993 and 1994 Iowa Acts p. 46), 714.9
(West 1993). Maine: see, e.g., Me. Rev. Stat. Ann., Tit.
17A, §§ 354, 362 (1983); [****38] but see, e.g., §§ 902
(defrauding a creditor), 908 (1995 Me. Acts pp. 893–
894) (home repair fraud), both without relevant
monetary thresholds. North Dakota: see, e.g., N. D.
Cent. Code Ann. §§ 12.1-23-02, 12.1-23-05 (Lexis
1997). Oregon: see, e.g., Ore. Rev. Stat. §§ 164.085,
164.057 (1991); but see, e.g., §§ 165.055 (1993 Ore.
Laws p. 1826) (fraudulent use of a credit card), 165.692
(1995 Ore. Laws p. 1285), 165.990 (1991 and 1995
Ore. Laws pp. 1285–1286) (false claims for health care
payments), both without a relevant monetary threshold.
Tennessee: see, e.g., Tenn. Code Ann. § 39-14-101,
39-14-105, 39-14-118, 39-14-133 (1991).

References
8 U.S.C.S. §§ 1101(a)(43)(M)(i), 1227(a)(2)(A)(iii)
6 Immigration Law and Procedure § 71.05 (Matthew
Bender)
L Ed Digest, Aliens § 25
L Ed Index, Deportation or Exclusion of Aliens
Procedural due process requirements in proceedings to
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Core Terms
conspiracy, withdrawal, statute-of-limitations, burden of
proof, convictions, co-conspirators, indictment, murder,
beyond a reasonable doubt, statute of limitations,
affirmative defense, narcotics

Case Summary

preponderance of the evidence. Petitioner argued that
once he presented evidence supporting a withdrawal
defense, the government had the burden to prove
beyond a reasonable doubt that he did not withdraw
outside the limitations period. The Supreme Court held
that establishing individual withdrawal was a burden that
rested firmly on petitioner regardless of when the
purported withdrawal took place. Allocating to petitioner
the burden of proving withdrawal did not violate the Due
Process Clause, as the defense of withdrawal did not
negate an element of the charged conspiracy crimes.
Although union of withdrawal with a statute of limitations
defense could have freed petitioner of criminal liability, it
did not place upon the prosecution a constitutional
responsibility to prove that petitioner did not withdraw.
Outcome
The court of appeals' judgment was affirmed. 9-0
decision.

LexisNexis® Headnotes

Procedural Posture
Petitioner was convicted of charges that included
conspiracy to distribute and to possess with intent to
distribute narcotics, in violation of 21 U.S.C.S. § 846,
and Racketeer Influenced and Corrupt Organizations
Act (RICO) conspiracy under 18 U.S.C.S. § 1962(d).
The United States Court of Appeals for the District of
Columbia Circuit affirmed the conspiracy convictions.
The Supreme Court granted certiorari.
Overview
Petitioner claimed that the conspiracy counts were
barred by the five-year limitations period under 18
U.S.C.S. § 3282 because he spent the last six years of
the charged conspiracies in prison. The trial court
instructed the jury that the burden was on petitioner to
prove withdrawal from the conspiracy by a

Criminal Law &
Procedure > Defenses > Abandonment &
Withdrawal
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > General Overview
Criminal Law & Procedure > Defenses > Statute of
Limitations
HN1[

] Defenses, Abandonment & Withdrawal

Upon joining a criminal conspiracy, a defendant’s
membership in the ongoing unlawful scheme continues
until he withdraws. A defendant who withdraws outside

Jason Kanterman

Page 2 of 12
568 U.S. 106, *106; 133 S. Ct. 714, **714; 184 L. Ed. 2d 570, ***570; 2013 U.S. LEXIS 601, ****1
the relevant statute-of-limitations period has a complete
defense to prosecution.
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements
Criminal Law &
Procedure > Defenses > Abandonment &
Withdrawal

HN4[

The essence of conspiracy is the combination of minds
in an unlawful purpose.

Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > General Overview
Criminal Law & Procedure > Defenses > Burdens of
Proof
HN2[

] Conspiracy, Elements

Criminal Law &
Procedure > Defenses > Abandonment &
Withdrawal

] Defenses, Abandonment & Withdrawal

Establishing individual withdrawal from a conspiracy is a
burden that rests firmly on the defendant regardless of
when the purported withdrawal took place.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements

Criminal Law &
Procedure > Defenses > Abandonment &
Withdrawal

HN5[

Evidence > Burdens of Proof > Proof Beyond
Reasonable Doubt
Criminal Law & Procedure > Defenses > Burdens of
Proof
Due

Process,

Criminal Law & Procedure > ... > Delivery,
Distribution & Sale > Conspiracy > Elements
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements

Constitutional Law > ... > Fundamental
Rights > Procedural Due Process > Scope of
Protection

HN3[ ] Procedural
Protection

Evidence > Burdens of Proof > Proof Beyond
Reasonable Doubt

Scope

of

Allocating to a defendant the burden of proving
withdrawal does not violate the Due Process Clause.
While the government must prove beyond a reasonable
doubt every fact necessary to constitute the crime with
which the defendant is charged, proof of the
nonexistence of all affirmative defenses has never been
constitutionally required. The State is foreclosed from
shifting the burden of proof to the defendant only when
an affirmative defense does negate an element of the
crime. Where instead it excuses conduct that would
otherwise be punishable, but does not controvert any of
the elements of the offense itself, the government has
no constitutional duty to overcome the defense beyond
a reasonable doubt.

] Defenses, Abandonment & Withdrawal

To convict a defendant of narcotics or Racketeer
Influenced and Corrupt Organizations Act conspiracy,
the government must prove beyond a reasonable doubt
that two or more people agreed to commit a crime
covered by the specific conspiracy statute (that a
conspiracy existed) and that the defendant knowingly
and willfully participated in the agreement (that he was a
member of the conspiracy). Far from contradicting an
element of the offense, withdrawal presupposes that the
defendant committed the offense. Withdrawal achieves
more modest ends than exoneration. Since conspiracy
is a continuing offense, a defendant who has joined a
conspiracy continues to violate the law through every
moment of the conspiracy’s existence, and he becomes
responsible for the acts of his co-conspirators in pursuit
of their common plot. Withdrawal terminates the
defendant’s liability for postwithdrawal acts of his coconspirators, but he remains guilty of conspiracy.

Criminal Law & Procedure > ... > Delivery,
Distribution & Sale > Conspiracy > Elements
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Criminal Law &
Procedure > ... > Possession > Intent to
Distribute > General Overview

Criminal Law & Procedure > Defenses > Statute of
Limitations

Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements
HN6[

HN9[

] Conspiracy, Elements

Narcotics conspiracy under 21 U.S.C.S. § 846
criminalizes conspiring to commit any offense under the
Controlled Substances Act, including the knowing
distribution of, or possession with intent to distribute,
controlled substances, 21 U.S.C.S. § 841(a)(1).

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements
HN7[ ]
Racketeer
Influenced
Organizations Act, Elements

&

Corrupt

18 U.S.C.S. § 1962(d) makes it unlawful to conspire to
violate the Racketeer Influenced and Corrupt
Organizations Act, which makes it unlawful, among
other things, for any person employed by or associated
with any enterprise engaged in, or the activities of which
affect, interstate or foreign commerce, to conduct or
participate, directly or indirectly, in the conduct of such
enterprise’s affairs through a pattern of racketeering
activity, § 1962(c).

Criminal Law & Procedure > Defenses > Statute of
Limitations
HN8[

Although the statute of limitations may inhibit
prosecution, it does not render the underlying conduct
noncriminal.

Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements
Criminal Law & Procedure > Defenses > Statute of
Limitations
HN10[

] Defenses, Abandonment & Withdrawal

Withdrawal starts the clock running on the time within
which a defendant may be prosecuted, and provides a
complete defense when the withdrawal occurs beyond
the applicable statute-of-limitations period. A complete
defense, however, is not necessarily one that
establishes the defendant’s innocence.

] Conspiracy, Elements

Commission of the crime within the statute-of-limitations
period is not an element of a conspiracy offense. The
government need not allege the time of the offense in
the indictment, and it is up to the defendant to raise the
limitations defense.

Criminal Law &
Procedure > Defenses > Abandonment &
Withdrawal
Criminal Law & Procedure > Defenses > Burdens of
Proof
Criminal Law & Procedure > Defenses > Statute of
Limitations
HN11[

Criminal Law &
Procedure > Defenses > Abandonment &
Withdrawal

] Defenses, Statute of Limitations

] Defenses, Abandonment & Withdrawal

A statute-of-limitations defense does not call the
criminality of the defendant’s conduct into question, but
rather reflects a policy judgment by the legislature that
the lapse of time may render criminal acts ill suited for
prosecution. Thus, although union of withdrawal with a
statute-of-limitations defense can free the defendant of
criminal liability, it does not place upon the prosecution
a constitutional responsibility to prove that he did not
withdraw. As with other affirmative defenses, the burden
is on him.

Criminal Law & Procedure > ... > Delivery,
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Distribution & Sale > Conspiracy > General
Overview

Evidence > Burdens of Proof > Allocation

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
Criminal Law & Procedure > Defenses > Statute of
Limitations
HN12[

] Delivery, Distribution & Sale, Conspiracy

21 U.S.C.S. § 846 and 18 U.S.C.S. § 1962(d) do not
contain their own limitations periods, but are governed
by 18 U.S.C.S. § 3282(a), which provides that, except
as otherwise expressly provided by law, no person shall
be prosecuted, tried, or punished for any offense, not
capital, unless the indictment is found or the information
is instituted within five years next after such offense
shall have been committed.

Criminal Law &
Procedure > Defenses > Abandonment &
Withdrawal
Criminal Law & Procedure > ... > Delivery,
Distribution & Sale > Conspiracy > General
Overview

Criminal Law & Procedure > ... > Delivery,
Distribution & Sale > Conspiracy > General
Overview
Criminal Law & Procedure > Defenses > Burdens of
Proof
HN14[

Where the facts with regard to an issue lie peculiarly in
the knowledge of a party, that party is best situated to
bear the burden of proof. On the matter of withdrawal,
the informational asymmetry heavily favors the
defendant. Passive nonparticipation in a continuing
scheme is not enough to sever the meeting of minds
that constitutes a conspiracy. To avert a continuing
criminality there must be affirmative action to disavow or
defeat the purpose of the conspiracy. The defendant
knows what steps, if any, he took to dissociate from his
confederates. He can testify to his act of withdrawal or
direct the court to other evidence substantiating his
claim. It would be nearly impossible for the government
to prove the negative that an act of withdrawal never
happened.

Evidence > Burdens of Proof > Allocation
HN15[

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
Criminal Law & Procedure > Defenses > Burdens of
Proof
HN13[

] Defenses, Abandonment & Withdrawal

The common-law rule was that affirmative defenses
were matters for the defendant to prove. Because
Congress did not address in 21 U.S.C.S. § 846 or 18
U.S.C.S. § 1962(d) the burden of proof for withdrawal, it
is presumed that Congress intended to preserve the
common-law rule.

Criminal Law &
Procedure > Defenses > Abandonment &
Withdrawal

] Defenses, Abandonment & Withdrawal

] Burdens of Proof, Allocation

The burden of proof is upon the party having in form the
affirmative allegation.

Criminal Law &
Procedure > Defenses > Abandonment &
Withdrawal
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > General Overview
Criminal Law & Procedure > Defenses > Burdens of
Proof
Criminal Law & Procedure > Defenses > Statute of
Limitations
HN16[

] Defenses, Abandonment & Withdrawal

The government must prove the time of a conspiracy
offense if a statute-of-limitations defense is raised. But
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the government satisfies that burden if it proves that the
conspiracy continued past the statute-of-limitations
period. For the offense in conspiracy prosecutions is not
the initial act of agreement, but the banding-together
against the law effected by that act, which continues
until termination of the conspiracy or, as to a particular
defendant, until that defendant’s withdrawal. And the
burden of establishing that withdrawal rests upon the
defendant. A claim that assertion of a statute-oflimitations defense shifts that burden is incompatible
with the established proposition that a defendant’s
membership in the conspiracy, and his responsibility for
its acts, endures even if he is entirely inactive after
joining it. As he has started evil forces he must withdraw
his support from them or incur the guilt of their
continuance. For as a practical matter, the only way the
government would be able to establish a failure to
withdraw would be to show active participation in the
conspiracy during the limitations period.

that establishing individual withdrawal was a burden that
rested firmly on petitioner regardless of when the
purported withdrawal took place. Allocating to petitioner
the burden of proving withdrawal did not violate the Due
Process Clause, as the defense of withdrawal did not
negate an element of the charged conspiracy crimes.
Although union of withdrawal with a statute of limitations
defense could have freed petitioner of criminal liability, it
did not place upon the prosecution a constitutional
responsibility to prove that petitioner did not withdraw.
Outcome: The court of appeals' judgment was affirmed.
9-0 decision.

Headnotes

CONSPIRACY §1LIMITATION OF ACTIONS
§209 > WITHDRAWAL -- DEFENSE > Headnote:

Lawyers' Edition Display

LEdHN[1][

Decision
[***570] Accused charged with conspiracy under
federal law held to have burden of proving defense that
he had withdrawn from conspiracy prior to 18 U.S.C.S. §
3282's limitations period.

] [1]

Upon joining a criminal conspiracy, a defendant's
membership in the ongoing unlawful scheme continues
until he withdraws. A defendant who withdraws outside
the relevant statute-of-limitations period has a complete
defense to prosecution.

Summary
Procedural posture: Petitioner was convicted of
charges that included conspiracy to distribute and to
possess with intent to distribute narcotics, in violation of
21 U.S.C.S. § 846, and Racketeer Influenced and
Corrupt Organizations Act (RICO) conspiracy under 18
U.S.C.S. § 1962(d). The United States Court of Appeals
for the District of Columbia Circuit affirmed the
conspiracy convictions. The Supreme Court granted
certiorari.
Overview: Petitioner claimed that the conspiracy counts
were barred by the five-year limitations period under 18
U.S.C.S. § 3282 because he spent the last six years of
the charged conspiracies in prison. The trial court
instructed the jury that the burden was on petitioner to
prove withdrawal from the conspiracy by a
preponderance of the evidence. Petitioner argued that
once he presented evidence supporting a withdrawal
defense, the government had the burden to prove
beyond a reasonable doubt that he did not withdraw
outside the limitations period. The Supreme Court held

EVIDENCE §419 > CONSPIRACY -- WITHDRAWAL -BURDEN OF PROOF > Headnote:

LEdHN[2][

] [2]

Establishing individual withdrawal from a conspiracy is a
burden that rests firmly on the defendant regardless of
when the purported withdrawal took place.

CONSTITUTIONAL LAW §840.8 > WITHDRAWAL FROM
CONSPIRACY -- BURDEN OF PROOF -- DUE PROCESS
> Headnote:

LEdHN[3][

] [3]

Allocating to a defendant the burden of proving
withdrawal does not violate the Due Process Clause.
While the government must prove beyond a reasonable
doubt every fact necessary to constitute the crime with
which the defendant is charged, proof of the
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nonexistence of all affirmative defenses has never been
constitutionally required. The State is foreclosed from
shifting the burden of proof to the defendant only when
an affirmative defense does negate an element of the
crime. Where instead it excuses conduct that would
otherwise be punishable, but does not controvert any of
the elements of the offense itself, the government has
no constitutional duty to overcome the defense beyond
a reasonable doubt.

Narcotics conspiracy under 21 U.S.C.S. § 846
criminalizes conspiring to commit any offense under the
Controlled Substances Act, including the knowing
distribution of, or possession with intent to distribute,
controlled substances, 21 U.S.C.S. § 841(a)(1).

EXTORTION, BLACKMAIL, AND RACKETEERING
§5 > RICO -- CONSPIRACY > Headnote:

LEdHN[7][
CONSPIRACY §1 > UNLAWFUL PURPOSE > Headnote:

LEdHN[4][

] [4]

The essence of conspiracy is the combination of minds
in an unlawful purpose.

] [7]

18 U.S.C.S. § 1962(d) makes it unlawful to conspire to
violate the Racketeer Influenced and Corrupt
Organizations Act, which makes it unlawful, among
other things, for any person employed by or associated
with any enterprise engaged in, or the activities of which
affect, interstate or foreign commerce, to conduct or
participate, directly or indirectly, in the conduct of such
enterprise's affairs through a pattern of racketeering
activity, § 1962(c).

CONSPIRACY §1 CONSPIRACY §3.3 CONSPIRACY
§14EXTORTION, BLACKMAIL, AND RACKETEERING
§5 > EXISTENCE -- RESPONSIBILITY -- WITHDRAWAL -NARCOTICS -- RICO > Headnote:

LEdHN[5][

] [5]

LIMITATION OF ACTIONS §209 > WITHDRAWAL FROM
CONSPIRACY > Headnote:

To convict a defendant of narcotics or Racketeer
Influenced and Corrupt Organizations Act conspiracy,
the government must prove beyond a reasonable doubt
that two or more people agreed to commit a crime
covered by the specific conspiracy statute (that a
conspiracy existed) and that the defendant knowingly
and willfully participated in the agreement (that he was a
member of the conspiracy). Far from contradicting an
element of the offense, withdrawal presupposes that the
defendant committed the offense. Withdrawal achieves
more modest ends than exoneration. Since conspiracy
is a continuing offense, a defendant who has joined a
conspiracy continues to violate the law through every
moment of the conspiracy's existence, and he becomes
responsible for the acts of his co-conspirators in pursuit
of their common plot. Withdrawal terminates the
defendant's liability for postwithdrawal acts of his coconspirators, but he remains guilty of conspiracy.

LEdHN[8][

] [8]

Withdrawal starts the clock running on the time within
which a defendant may be prosecuted, and provides a
complete defense when the withdrawal occurs beyond
the applicable statute-of-limitations period. A complete
defense, however, is not necessarily one that
establishes the defendant's innocence.

LIMITATION OF ACTIONS §209 > EFFECT > Headnote:

LEdHN[9][

] [9]

Although the statute of limitations may inhibit
prosecution, it does not render the underlying conduct
noncriminal.

[***572]
CONSPIRACY §14 > CONTROLLED SUBSTANCES
> Headnote:

LIMITATION OF ACTIONS §209 > CONSPIRACY
> Headnote:

LEdHN[6][

LEdHN[10][

] [6]
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Commission of the crime within the statute-of-limitations
period is not an element of a conspiracy offense. The
government need not allege the time of the offense in
the indictment, and it is up to the defendant to raise the
limitations defense.

common-law rule.

EVIDENCE §419 > CONSPIRACY -- WITHDRAWAL -BURDEN OF PROOF > Headnote:

LEdHN[14][
EVIDENCE §419LIMITATION OF ACTIONS
§209 > CRIMINAL ACTS -- WITHDRAWAL -- BURDEN OF
PROOF > Headnote:

LEdHN[11][

] [11]

A statute-of-limitations defense does not call the
criminality of the defendant's conduct into question, but
rather reflects a policy judgment by the legislature that
the lapse of time may render criminal acts ill suited for
prosecution. Thus, although union of withdrawal with a
statute-of-limitations defense can free the defendant of
criminal liability, it does not place upon the prosecution
a constitutional responsibility to prove that he did not
withdraw. As with other affirmative defenses, the burden
is on him.

LIMITATION OF ACTIONS §209 > DRUG OFFENSES -RICO > Headnote:

LEdHN[12][

Where the facts with regard to an issue lie peculiarly in
the knowledge of a party, that party is best situated to
bear the burden of proof. On the matter of withdrawal,
the informational asymmetry heavily favors the
defendant. Passive nonparticipation in a continuing
scheme is not enough to sever the meeting of minds
that constitutes a conspiracy. To avert a continuing
criminality there must be affirmative action to disavow or
defeat the purpose of the conspiracy. The defendant
knows what steps, if any, he took to dissociate from his
confederates. He can testify to his act of withdrawal or
direct the court to other evidence substantiating his
claim. It would be nearly impossible for the government
to prove the negative that an act of withdrawal never
happened.

EVIDENCE §89 > BURDEN OF PROOF > Headnote:

LEdHN[15][

] [15]

] [12]

21 U.S.C.S. § 846 and 18 U.S.C.S. § 1962(d) do not
contain their own limitations periods, but are governed
by 18 U.S.C.S. § 3282(a), which provides that, except
as otherwise expressly provided by law, no person shall
be prosecuted, tried, or punished for any offense, not
capital, unless the indictment is found or the information
is instituted within five years next after such offense
shall have been committed.

The burden of proof is upon the party having in form the
affirmative allegation.

CONSPIRACY §1 CONSPIRACY §3.3EVIDENCE
§419LIMITATION OF ACTIONS §209 > TIME OF OFFENSE - BURDEN OF PROOF > Headnote:

LEdHN[16][
[***573]
EVIDENCE §93 > PRESUMPTION -- COMMON-LAW RULE
> Headnote:

LEdHN[13][

] [14]

] [13]

The common-law rule was that affirmative defenses
were matters for the defendant to prove. Because
Congress did not address in 21 U.S.C.S. § 846 or 18
U.S.C.S. § 1962(d) the burden of proof for withdrawal, it
is presumed that Congress intended to preserve the

] [16]

The government must prove the time of a conspiracy
offense if a statute-of-limitations defense is raised. But
the government satisfies that burden if it proves that the
conspiracy continued past the statute-of-limitations
period. For the offense in conspiracy prosecutions is not
the initial act of agreement, but the banding-together
against the law effected by that act, which continues
until termination of the conspiracy or, as to a particular
defendant, until that defendant's withdrawal. And the
burden of establishing that withdrawal rests upon the
defendant. A claim that assertion of a statute-of-
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limitations defense shifts that burden is incompatible
with the established proposition that a defendant's
membership in the conspiracy, and his responsibility for
its acts, endures even if he is entirely inactive after
joining it. As he has started evil forces he must withdraw
his support from them or incur the guilt of their
continuance. For as a practical matter, the only way the
government would be able to establish a failure to
withdraw would be to show active participation in the
conspiracy during the limitations period.

Syllabus

[*106] [***574] [**717] Petitioner Smith claimed that
conspiracy charges brought against him for his role in
an illegal drug business, see 21 U.S.C. §846 and 18
U.S.C. §1962(d), were barred by 18 U.S.C. §3282's 5year statute of limitations. The District Court instructed
the jury to convict Smith of each conspiracy count if the
Government had proved beyond a reasonable doubt
that the conspiracies existed, that Smith was a member
of those conspiracies, and that the conspiracies
continued within the applicable statute-of-limitations
period. As to the affirmative defense of withdrawal from
the conspiracy, the court instructed the jury that once
the Government proved that Smith was a member of the
conspiracy, Smith had the burden to prove withdrawal
outside the statute of limitations by a preponderance of
the evidence. Smith was convicted, and the D. C. Circuit
affirmed.
Held: A defendant bears the burden of proving a
defense of withdrawal. Pp. ___ - ___, 184 L. Ed. 2d, at
576-579.
(a) Allocating to the defendant the burden of proving
withdrawal does not violate the Due Process Clause.
Unless an affirmative defense negates [****2] an
element of the crime, the Government has no
constitutional duty to overcome the defense beyond a
reasonable doubt. See Dixon v. United States, 548 U.S.
1, 6, 126 S. Ct. 2437, 165 L. Ed. 2d 299. Withdrawal
does not negate an element of the conspiracy crimes
charged here, but instead presupposes that the
defendant
committed
the
offense.
Withdrawal
terminates a defendant's liability for his co-conspirators'
postwithdrawal acts, but he remains guilty of conspiracy.
Withdrawal that occurs beyond the statute-of-limitations
period provides a complete defense to prosecution, but
does not render the underlying conduct noncriminal.

Thus, while union of withdrawal with a statute-oflimitations defense can free a defendant of criminal
liability, it does not place upon the prosecution a
constitutional responsibility to prove that he [***575] did
not withdraw. As with other affirmative defenses, the
burden is on him. Pp. ___ - ___, 184 L. Ed. 2d, at 576578.
(b) Although Congress may assign the Government the
burden of proving the nonexistence of withdrawal, it did
not do so here. Because Congress did not address the
burden of proof for withdrawal in 21 U.S.C. §846 or 18
U.S.C. §1962(d), it is presumed that Congress intended
[*107] to preserve the common-law rule that affirmative
[****3] defenses are for the defendant to prove. Dixon,
supra, at 13-14, 126 S. Ct. 2437, 165 L. Ed. 2d 299. The
analysis does not change when withdrawal is the basis
for a statute-of-limitations defense. In that circumstance,
the Government need only prove that the conspiracy
continued past the statute-of-limitations period. A
conspiracy continues until it is terminated or, as to a
particular defendant, until that defendant withdraws. And
the burden of establishing withdrawal rests upon the
defendant. Pp. ___ - ___, 184 L. Ed. 2d, at 578-579.
651 F. 3d 30, 397 U.S. App. D.C. 148, affirmed.
Counsel: A. J. Kramer argued the cause for petitioner.

Sarah E. Harrington argued the cause for respondent.
Judges: Scalia, J., delivered the opinion for a
unanimous Court.
Opinion by: Scalia

Opinion
Justice Scalia delivered the opinion of the Court.
HN1[ ] LEdHN[1][ ] [1] Upon joining a criminal
conspiracy, a defendant's membership in the ongoing
unlawful scheme continues until he withdraws. A
defendant who withdraws outside the relevant statuteof-limitations period has a complete defense to
prosecution. We consider whether, when the defendant
produces some evidence supporting such a defense,
the Government must prove beyond a reasonable doubt
that he did not withdraw outside the statute-of-limitations
period.
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I
Petitioner Calvin Smith was indicted for crimes
connected to his role in an organization that distributed
cocaine, crack cocaine, heroin, and marijuana [****4] in
Washington, D. C., for about a decade. The 158-count
indictment charged Smith and 16 alleged coconspirators with conspiring to run, and [*108] actually
running, an illegal drug business, as well as with
committing acts of violence, including 31 murders, to
further their goals. Smith was tried alongside five
codefendants. A jury of the United States District Court
for the District of Columbia convicted him of (1)
conspiracy to distribute narcotics and to possess
narcotics with the intent to distribute them, in [**718]
violation of 21 U.S.C. §846; (2) Racketeer Influenced
and Corrupt Organizations Act (RICO) conspiracy, in
violation of 18 U.S.C. §1962(d); (3) murder in
connection with a continuing criminal enterprise, in
violation of 21 U.S.C. §848(e)(1)(A); and (4) four counts
of murder while armed, in violation of D. C. Code §§222401 and 22-3202 (1996).1
At issue here are Smith's conspiracy convictions. Before
trial, [****5] Smith moved to dismiss the conspiracy
counts as barred by the applicable 5-year statute of
limitations, 18 U.S.C. §3282, [***576] because he had
spent the last six years of the charged conspiracies in
prison for a felony conviction. The court denied his
motion, and Smith renewed his statute-of-limitations
defense at trial. In the final jury charge, the court
instructed the jury to convict Smith of each conspiracy
count if the Government had proved beyond a
reasonable doubt that the conspiracies existed, that
Smith was a member of those conspiracies, and that the
conspiracies “continued in existence within five years”
before the indictment. App. 289a, 300a.
After it began deliberations, the jury asked the court
what to do in the event that a defendant withdrew from
the conspiracies outside the relevant limitations period.
2

1 On

appeal, the D. C. Circuit remanded two of the murder
counts for the District Court to conduct an evidentiary hearing
regarding whether Smith received ineffective assistance of
counsel as to those convictions. United States v. Moore, 651
F. 3d 30, 89, 397 U.S. App. D.C. 148 (2011) (per curiam).

Smith [*109] had not yet raised an affirmative defense
of withdrawal, so the court for the first time instructed
the jury on the defense. The court explained that “[t]he
relevant date for purposes of determining the statute of
limitations is the date, if any, on which a conspiracy
concludes or a date on which that defendant withdrew
from that conspiracy.” Id., at 328a. It defined
[****6] withdrawal as “affirmative acts inconsistent with
the goals of the conspiracy” that “were communicated to
the defendant's coconspirators in a manner reasonably
calculated to reach those coconspirators.” “Withdrawal,”
the court instructed, “must be unequivocal.” Ibid. Over
the defense's objection, the court told the jury that
“[o]nce the government has proven that a defendant
was a member of a conspiracy, the burden is on the
defendant to prove withdrawal from a conspiracy by a
preponderance of the evidence.” Ibid. The jury then
convicted Smith of the conspiracy crimes.
As relevant here, the Court of Appeals affirmed Smith's
conspiracy convictions. Recognizing that the Circuits
are divided on which party bears the burden of proving
or disproving a defense of withdrawal prior to the
limitations period, the court concluded that the
defendant bears the burden of proof and that
[****7] such a disposition does not violate the Due
Process Clause. United States v. Moore, 651 F. 3d 30,
89-90, 397 U.S. App. D.C. 148 (CADC 2011) (per
curiam). We granted certiorari. 567 U.S. 916, 132 S. Ct.
2772, 183 L. Ed. 2d 638 (2012).
II
Petitioner's claim lies at the intersection of a withdrawal
defense and a statute-of-limitations defense. He asserts
that once he presented evidence that he ended his
membership in the conspiracy prior to the statute-oflimitations period, it became the Government's burden
to prove that his individual participation in the
conspiracy persisted within the applicable 5year [**719] window. This position draws support
[*110] neither from the Constitution (as discussed in
this Part II), nor from the conspiracy and limitations
statutes at issue (as discussed in Part III, infra).HN2[ ]
LEdHN[2][ ] [2] Establishing individual withdrawal was
a burden that rested firmly on the defendant regardless
of when the purported withdrawal took place.
HN3[ ] LEdHN[3][ ] [3] Allocating to a defendant the
burden of proving withdrawal does not violate the Due

2 The

note to the judge inquired: “ 'If we find that the Narcotics
or RICO conspiracies continued after the relevant date under
the statute of limitations, but that a particular defendant left the
conspiracy before the relevant date under the statute of

limitations, must we find that defendant not guilty?' ” App.
174a.
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Process Clause. [***577] While the Government must
prove beyond a reasonable doubt “every fact necessary
to constitute the crime with which [the defendant] is
charged,” In re Winship, 397 U.S. 358, 364, 90 S. Ct.
1068, 25 L. Ed. 2d 368 (1970), “[p]roof of the
nonexistence of [****8] all affirmative defenses has
never been constitutionally required,” Patterson v. New
York, 432 U.S. 197, 210, 97 S. Ct. 2319, 53 L. Ed. 2d
281 (1977). The State is foreclosed from shifting the
burden of proof to the defendant only “when an
affirmative defense does negate an element of the
crime.” Martin v. Ohio, 480 U.S. 228, 237, 107 S. Ct.
1098, 94 L. Ed. 2d 267 (1987) (Powell, J., dissenting).
Where instead it “excuse[s] conduct that would
otherwise be punishable,” but “does not controvert any
of the elements of the offense itself,” the Government
has no constitutional duty to overcome the defense
beyond a reasonable doubt. Dixon v. United States, 548
U.S. 1, 6, 126 S. Ct. 2437, 165 L. Ed. 2d 299 (2006).
Withdrawal does not negate an element of the
conspiracy crimes charged here. HN4[ ] LEdHN[4][ ]
[4] The essence of conspiracy is “the combination of
minds in an unlawful purpose.” United States v. Hirsch,
100 U.S. 33, 34, 25 L. Ed. 539 (1879). HN5[ ]
LEdHN[5][ ] [5] To convict a defendant of narcotics or
RICO conspiracy, the Government must prove beyond a
reasonable doubt that two or more people agreed to
commit a crime covered by the specific conspiracy
statute (that a conspiracy existed) and that the
defendant knowingly and willfully participated in the
agreement (that he was a member of the conspiracy).3
Far from contradicting an element [****9] [*111] of the
offense, withdrawal presupposes that the defendant
committed the offense. Withdrawal achieves more
modest ends than exoneration. Since conspiracy is a
continuing offense, United States v. Kissel, 218 U.S.
601, 610, 31 S. Ct. 124, 54 L. Ed. 1168 (1910), a
defendant who has joined a conspiracy continues to

violate the law “through every moment of [the
conspiracy's] existence,” Hyde v. United States, 225
U.S. 347, 369, 32 S. Ct. 793, 56 L. Ed. 1114 (1912), and
he becomes responsible for the acts of his coconspirators in pursuit of their common plot, Pinkerton v.
United States, 328 U.S. 640, 646, 66 S. Ct. 1180, 90 L.
Ed. 1489 (1946). Withdrawal terminates the defendant's
liability for postwithdrawal acts of his co-conspirators,
but he remains guilty of conspiracy.
HN8[ ] LEdHN[8][ ] [8] Withdrawal also starts the
clock running on the time within which the defendant
may be prosecuted, and provides a complete defense
when the withdrawal occurs beyond the applicable
statute-of-limitations period. 4
A complete [**720]
defense, however, is not
necessarily [***578] one
that
establishes
the
defendant's innocence. For example, we have held that
although self-defense may entirely excuse or justify
aggravated murder, “the elements of aggravated murder
and self-defense [do not] overlap in the sense that
evidence to prove the latter will often tend to negate the
former.” Martin, supra, at 234, 107 S. Ct. 1098, 94 L.
Ed. 2d 267; see Leland v. Oregon, 343 U.S. 790, 794796, 72 S. Ct. 1002, 96 L. Ed. 1302 (1952) (same for
insanity defense). Likewise, HN9[ ] LEdHN[9][ ] [9]
although the statute of limitations may inhibit
prosecution, it does not [*112] render the underlying
conduct noncriminal. HN10[ ] LEdHN[10][ ] [10]
Commission of the crime within the statute-of-limitations
period is not an element of the conspiracy offense. See
United States v. Cook, 84 U.S. 168, 17 Wall. 168, 180,
21 L. Ed. 538 (1872). The Government need not allege
the time of the offense in the indictment, id., at 179-180,
17 Wall. 168, 180, 21 L. Ed. 538, and [****11] it is up to
the defendant to raise the limitations defense, Biddinger
v. Commissioner of Police of City of New York, 245 U.S.
128, 135, 38 S. Ct. 41, 62 L. Ed. 193 (1917). HN11[ ]
LEdHN[11][ ] [11] A statute-of-limitations defense
does not call the criminality of the defendant's conduct
into question, but rather reflects a policy judgment by

3 HN6[

] LEdHN[6][ ] [6] Narcotics conspiracy under 21
U.S.C. §846 criminalizes “conspir[ing] to commit any offense”
under the Controlled Substances Act, including the knowing
distribution of, or possession with intent to distribute,
controlled substances, §841(a)(1). HN7[ ] LEdHN[7][ ]
[7]Section 1962(d) of Title 18 makes it unlawful to “conspire to
violate” RICO, which makes it unlawful, among other things,
“for any person employed by or associated with any enterprise
engaged in, or the activities of which affect, interstate or
foreign commerce, to [****10] conduct or participate, directly
or indirectly, in the conduct of such enterprise's affairs through
a pattern of racketeering activity,” §1962(c).

4 HN12[

] LEdHN[12][ ] [12] The conspiracy statutes at
issue here do not contain their own limitations periods, but are
governed by §3282(a), which provides: “Except as otherwise
expressly provided by law, no person shall be prosecuted,
tried, or punished for any offense, not capital, unless the
indictment is found or the information is instituted within five
years next after such offense shall have been committed.” At
the time petitioner was indicted, §3282 contained no
subsections; what was [****12] the full text of the section is
now subsection (a).
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the legislature that the lapse of time may render criminal
acts ill suited for prosecution. See, e.g., Toussie v.
United States, 397 U.S. 112, 114-115, 90 S. Ct. 858, 25
L. Ed. 2d 156 (1970). Thus, although union of
withdrawal with a statute-of-limitations defense can free
the defendant of criminal liability, it does not place upon
the prosecution a constitutional responsibility to prove
that he did not withdraw. As with other affirmative
defenses, the burden is on him.

of withdrawal never happened. See 9 J. Wigmore,
Evidence § 2486, p. 288 (J. Chadbourn rev. 1981) (“It is
often said that HN15[ ] LEdHN[15][ ] [15] the burden
is upon the party having in form the affirmative
allegation”). Witnesses with the primary power to refute
a withdrawal defense will often be beyond the
Government's reach: The defendant's co-conspirators
are likely to invoke their right against self-incrimination
rather than explain their unlawful association with him.

III

Here again, the analysis does not change when
withdrawal is the basis for a statute-of-limitations
[****14] defense. To be sure, we have held thatHN16[
] LEdHN[16][ ] [16] the Government must prove the
time of the conspiracy offense if a statute-of-limitations
defense is raised. Grunewald v. United States, 353 U.S.
391, 396, 77 S. Ct. 963, 1 L. Ed. 2d 931 (1957). But the
Government satisfied that burden here when it proved
that the conspiracy continued past the statute-oflimitations period. For the offense in these conspiracy
prosecutions was not the initial act of agreement, but
the banding-together against the law effected by that
act, which continues until termination of the conspiracy
or, as to a particular defendant, until that defendant's
withdrawal. And as we have discussed, the burden of
establishing that withdrawal rests upon the defendant.

Of course, Congress may choose to assign the
Government the burden of proving the nonexistence of
withdrawal, even if that is not constitutionally required. It
did not do so here. HN13[ ] LEdHN[13][ ] [13] “[T]he
common-law rule was that affirmative defenses . . . were
matters for the defendant to prove.” Martin, supra, at
235, 107 S. Ct. 1098, 94 L. Ed. 2d 267; see 4 W.
Blackstone, Commentaries on the Laws of England 201
(1769). Because Congress did not address in 21 U.S.C.
§846 or 18 U.S.C. §1962(d) the burden of proof for
withdrawal, we presume that Congress intended to
preserve the common-law rule. Dixon, 548 U.S., at 1314, 126 S. Ct. 2437, 165 L. Ed. 2d 299.
That Congress left the traditional burden of proof
undisturbed is both practical and fair. HN14[ ]
LEdHN[14][ ] [14] “ '[W]here the facts with regard to
an issue lie peculiarly in the knowledge of a party,' ” that
party is best situated to bear the burden of proof. Id., at
9, 126 S. Ct. 2437, 165 L. Ed. 2d 299. On the matter of
withdrawal, the informational asymmetry heavily favors
the defendant. Passive nonparticipation in the
continuing scheme is not enough to [*113] sever the
meeting of minds that constitutes the conspiracy. “[T]o
avert a continuing criminality” there must be “affirmative
action . . . to disavow or defeat the [****13] purpose” of
the conspiracy. Hyde, supra, at 369, 32 S. Ct. 793, 56 L.
Ed. 1114. The defendant knows what steps, if any, he
took to dissociate from his confederates. He can testify
to his act of withdrawal or direct the court to other
evidence substantiating his claim. 5
It would be nearly impossible [**721] for the
Government to [***579] prove the negative that an act

5 Here,

Smith introduced a stipulation of his dates spent
incarcerated, as well as “testimonial evidence showing that he
was no longer a member of the charged conspiracies during
his incarceration.” Brief for Petitioner 3. The jury found that this
did not establish by a preponderance of the evidence an
affirmative act of withdrawal.

[*114] Petitioner's claim that assertion of a statute-oflimitations defense shifts that burden is incompatible
with the established proposition that a defendant's
membership in the conspiracy, and his responsibility for
its acts, endures even if he is entirely inactive after
joining it. (“As he has started evil forces he must
withdraw his support from them or incur the guilt of their
continuance.” Hyde, 225 U.S., at 369-370, 32 S. Ct.
793, 56 L. Ed. 1114.) For as a practical matter, the only
way the Government would be able to establish
[****15] a failure to withdraw would be to show active
participation in the conspiracy during the limitations
period.
***
Having joined forces to achieve collectively more evil
than he could accomplish alone, Smith tied his fate to
that of the group. His individual change of heart
(assuming it occurred) could not put the conspiracy
genie back in the bottle. We punish him for the havoc
wreaked by the unlawful scheme, whether or not he
remained actively involved. It is his withdrawal that must
be active, and it was his burden to show that.
The judgment of the Court of Appeals is affirmed.
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It is so ordered.
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Case Summary

Procedural Posture
Defendants were convicted of participating in an
unlawful scheme to dump solid waste in violation of the
New Jersey Racketeer Influenced and Corrupt
Organizations Act (RICO), N.J. Stat. Ann. § 2C:41-1 to
:41-6.2. Defendants appealed, and the Superior Court,
Appellate Division (New Jersey) affirmed the trial court's
judgments of conviction. The court granted defendants'
petitions for certification to review the convictions.
Overview
Defendants were brokers, public officials, haulers, and
other individuals who were convicted after a jury trial of
participating in an unlawful scheme to dump solid waste
generated out-of-state at several unauthorized sites.
Defendants appealed the convictions, and the appellate
court affirmed. Defendants filed petitions for certification,
and the court affirmed the appellate court's decision.
The court held that the trial court properly instructed the
jury on the standards under the New Jersey Racketeer
Influenced and Corrupt Organizations Act (RICO), N.J.
Stat. Ann. § 2C:41-1 to :41-6.2 for finding that the
dumping scheme constituted an enterprise, that there
was a pattern of racketeering activity, that defendants
participated in the enterprise's unlawful activities, and
committed acts in furtherance of a conspiracy. The court
also concurred with the appellate court that there was
ample evidence to support the jury's findings as to each
of the elements required to convict the defendants
under RICO.
Outcome
The court affirmed the appellate court's decision and the
judgments of conviction of defendants, and held that the
trial court correctly instructed the jury on the application
of the New Jersey Racketeer Influenced and Corrupt
Organizations Act (RICO), and the evidence of
defendants' participation in an unlawful scheme to dump
solid waste generated out-of-state at several
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unauthorized sites was sufficient to support the RICO
convictions.

LexisNexis® Headnotes

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
HN1[ ]
Racketeer
Influenced
Organizations Act, Elements

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements

&

Corrupt

The New Jersey Racketeer Influenced and Corrupt
Organizations Act, N.J. Stat. Ann. § 2C:41-1 to :41-6.2,
provides that it shall be unlawful for any person
employed by or associated with any enterprise engaged
in or activities of which affect trade or commerce to
conduct or participate, directly or indirectly, in the
conduct of the enterprise's affairs through a pattern of
racketeering activity or collection of unlawful debt. N.J.
Stat. Ann. § 2C:41-2c.

HN3[ ]
Businesses
Proprietorships

&

Corporations,

N.J. Stat. Ann. § 2C:41-1c defines an "enterprise" by
stating that it includes any individual, sole
proprietorship, partnership, corporation, business or
charitable trust, association, or other legal entity, any
union or group of individuals associated in fact although
not a legal entity, and it includes illicit as well as licit
enterprises and governmental as well as other entities.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
HN4[ ]
Racketeer
Influenced
Organizations Act, Elements

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
HN2[ ] Racketeering, Racketeer
Corrupt Organizations Act

Influenced

&

The New Jersey Racketeer Influenced and Corrupt
Organizations Act, N.J. Stat. Ann. § 2C:41-1 to :41-6.2,
provides that it shall be unlawful for any person to
conspire as defined in N.J. Stat. Ann. § 2C:5-2, to
violate any of the provisions of N.J. Stat. Ann. § 2C:412. N.J. Stat. Ann. § 2C:41-2d.

Business & Corporate Compliance > ... > Sole
Proprietorships > Business & Corporate Law > Sole
Proprietorships

Sole

&

Corrupt

For criminal liability under the New Jersey Racketeer
Influenced and Corrupt Organizations Act, N.J. Stat.
Ann. § 2C:41-1 to :41-6.2, to attach, a defendant's
involvement in an enterprise must be accomplished
through a pattern of racketeering activity. N.J. Stat. Ann.
§ 2C:41-2c. A pattern of racketeering activity, according
to N.J. Stat. Ann. § 2C:41-1d, requires: (1) engaging in
at least two incidents of racketeering conduct one of
which shall have occurred after the effective date of this
act and the last of which shall have occurred within 10
years (excluding any period of imprisonment) after a
prior incident of racketeering activity; and (2) a showing
that the incidents of racketeering activity embrace
criminal conduct that has either the same or similar
purposes, results, participants or victims or methods of
commission or are otherwise interrelated by
distinguishing characteristics and are not isolated
incidents.
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Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
HN5[ ] Racketeering, Racketeer
Corrupt Organizations Act

Influenced

Banking Law > ... > Public Enforcement > Criminal
Offenses > Money Laundering

&

A combination of specific factors, such as the number of
unlawful acts, the length of time over which the acts
were committed, the similarity of the acts, the number of
victims, the number of perpetrators, and the character of
the unlawful activity could be considered in determining
whether a pattern of racketeering activity existed.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
Criminal Law &
Procedure > ... > Racketeering > Money
Laundering > General Overview
Governments > Legislation > Vagueness
HN8[

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
Governments > Legislation > Vagueness
Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
HN6[ ]
Racketeer
Influenced
Organizations Act, Elements

&

Corrupt

The term pattern of racketeering activity under the New
Jersey Racketeer Influenced and Corrupt Organizations
Act, N.J. Stat. Ann. § 2C:41-1 to :41-6.2, is not
unconstitutionally vague.

] Criminal Offenses, Money Laundering

To succeed in an as-applied challenge to the New
Jersey Racketeer Influenced and Corrupt Organizations
Act (RICO), N.J. Stat. Ann. § 2C:41-1 to :41-6.2, a
defendant must show that RICO could not reasonably
be applied to his or her alleged conduct.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements
Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
HN9[ ]
Racketeer
Influenced
Organizations Act, Elements

Constitutional Law > ... > Fundamental
Freedoms > Judicial & Legislative
Restraints > Overbreadth & Vagueness of
Legislation

&

Corrupt

The conspiracy proscribed by N.J. Stat. Ann. § 2C:412d consists of an agreement to violate the substantive
provisions of the New Jersey Racketeer Influenced and
Corrupt Organizations Act, N.J. Stat. Ann. § 2C:41-1 to
:41-6.2.

Governments > Legislation > Vagueness
HN7[ ]
Judicial
&
Legislative
Restraints,
Overbreadth & Vagueness of Legislation
A statute is vague on its face if there is no conduct that
it proscribes with sufficient certainty. A statute may also
be vague as applied if the law does not with sufficient
clarity prohibit the conduct against which it is sought to
be enforced.

Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > General Overview
Criminal Law &
Procedure > ... > Racketeering > Racketeer
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Influenced & Corrupt Organizations Act > General
Overview
Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Elements
HN10[

] Conspiracy, Elements

A conspiracy under the New Jersey Racketeer
Influenced and Corrupt Organizations Act (RICO), N.J.
Stat. Ann. § 2C:41-1 to :41-6.2, has two separate
elements: an agreement to violate RICO and the
existence of an enterprise. The agreement to violate
RICO itself has two aspects. One involves the
agreement proper, that is, an agreement to conduct or
participate in the conduct of the affairs of the enterprise.
The other involves an agreement to the commission of
at least two predicate acts. If either agreement is
lacking, the defendant has not embraced the objective
of the conspiracy -- the substantive violation of the
RICO Act -- that is required for any conspiracy
conviction under classic conspiracy law.

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
] Conspiracy, Elements

In order to constitute a conspiracy under the New
Jersey Racketeer Influenced and Corrupt Organizations
Act, N.J. Stat. Ann. § 2C:41-1 to :41-6.2, a defendant
must have some minimal knowledge of the extent of
enterprise, but need not know the identities of all the
conspirators, nor need a defendant know all the details
of the enterprise. It is sufficient if a defendant knows the
general nature of the enterprise and knows that the
enterprise extends beyond his individual role.

Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > General Overview

HN12[

] Conspiracy, Elements

General conspiracy law applies to prosecutions for
conspiracy to violate the New Jersey Racketeer
Influenced and Corrupt Organizations Act, N.J. Stat.
Ann. § 2C:41-1 to :41-6.2.

Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > General Overview
Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
Criminal Law & Procedure > Trials > Burdens of
Proof > Prosecution

Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Elements

HN11[

Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview

Criminal Law & Procedure > ... > Acts & Mental
States > Mens Rea > Knowledge
HN13[

] Conspiracy, Elements

In establishing a conspiracy under the New Jersey
Racketeer Influenced and Corrupt Organizations Act,
N.J. Stat. Ann. § 2C:41-1 to :41-6.2, the state must
show that a defendant agreed to participate directly or
indirectly in the conduct of the affairs of the enterprise
by agreeing to commit, or to aid other members of the
conspiracy to commit, at least two racketeering acts;
and that he or she acted knowingly and purposely with
knowledge of the unlawful objective of the conspiracy
and with the intent to further its unlawful objective.

Syllabus
(This syllabus is not part of the opinion of the Court. It
has been prepared by the Office of the Clerk for the
convenience of the reader. It has been neither reviewed
nor approved by the Supreme Court. Please note that,
in the interests of brevity, portions of any opinion may
not have been summarized).
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STATE OF NEW JERSEY V. PATRICK BALL, ET AL.
(and related matters) (A-17/18/19-94)
Argued October 12, 1994 -- Decided July 20, 1995
HANDLER,J., writing for a unanimous Court.
Defendants participated in a lucrative but unlawful
scheme to dump solid waste generated in New York at
several unauthorized New Jersey sites. Defendants
Harvan and Bassi arranged for and operated illegal
dump sites in North Bergen, Newark, and at [***2] the
Hackensack Meadowlands Development Commission
bailing facility. They located property to be filled and
recruited haulers looking for inexpensive places to
dump. Defendants Hurtuk, Dulanie and Mocco were
North Bergen public officials who accepted cash bribes
to protect and promote the illegal landfills in that town.
Also involved in the operation was defendant Ball, one
of the haulers who carted the waste from New York and
disposed of it at the sites arranged by Bassi and Harvan
at a lower cost than would have been paid to dump in
New York. Other participants in the dumping scheme
included the lookouts at the dump sites, a money
launderer, and a "fixer, "who handled any problems that
arose during the operation.
On April 1, 1987, the grand jury handed down a 116count indictment charging Bassi, Harvan, Hurtuk, Mocco
and Dulanie, among others, with various crimes,
including racketeering and conspiracy to commit
racketeering pursuant to the New Jersey Racketeer
Influenced and Corrupt Organizations (RICO) Act. The
RICO Act generally makes it a crime for a person to be
employed by or associated with "an enterprise" and to
engage or participate or become involved in the
business of the [***3] enterprise "through a pattern of
racketeering activity, " N.J.S.A.2C:41-2(b) and (c). The
Act also makes it a crime for a person to conspire to
engage in such conduct, N.J.S.A.2C:41-2(d)..
Bassi and Harvan were found guilty of, among other
things, conspiracy to commit racketeering and of
racketeering under the RICO Act. Hurtuk, Dulanie and
Mocco were convicted of conspiracy to commit
racketeering. Defendants appealed their convictions
based on both RICO and non-RICO issues. The
Appellate Division affirmed the convictions. The
Supreme Court granted defendants' petitions for
certification limited solely to the issues raised
concerning the construction and interpretation of the
above referenced provisions of the RICO Act.
HELD: The trial court adequately instructed the jury in

respect of the proper understanding and application of
N.J.S.A.2C:41-2(c) and (d) of the New Jersey
Racketeering Influenced and Corrupt Organizations
(RICO) Act. Furthermore, the evidence was sufficient to
support the RICO convictions under those provisions of
the Act.
1. The heart of a RICO violation is the involvement in
the affairs of an enterprise through a pattern of
racketeering activity. Legislative history [***4] and
caselaw dealing with both state and federal RICO
statutes support the following conclusions. First, the
RICO statute, in using the term "enterprise," contains no
express or implied requirement for a distinct
ascertainable structure; rather, it is framed broadly to
include any group of persons "associated in fact."
Second,
legislative
history
demonstrates
that
"enterprise" was meant to be construed broadly since
the statute itself commands liberal construction of the
term. Moreover, the Legislature intended its statute to
reach less-organized and less-traditional criminal
elements as well as traditional elements. Under the
RICO Act "enterprise" is an element separate from the
"pattern of racketeering activity, "and the State must
prove the existence of both. Because the enterprise is
distinct from the incidents constituting the pattern of
activity, it must have an "organization." The organization
of an enterprise need not feature an ascertainable
structure or a structure with a particular configuration;
rather, must divide among its members the tasks
necessary to achieve a common purpose. (pp. 10-20)
2. To constitute a RICO offense, a defendant's
involvement in an enterprise must
[***5] be
accomplished "through a pattern of racketeering
activity." Some degree of continuity, or threat of
continuity, is required and is inherent in the
"relatedness" element of the "pattern of racketeering
activity." RICO is not designed to punish mere repeated
offenses; there must be some connection among
criminal incidents. Thus, the primary criterion of "pattern
of racketeering activity" is "relatedness." That calls for
the application of a broad standard involving the totality
of all relevant circumstances, which may include
"continuity." (pp. 20-30)
3. The term "pattern of racketeering activity" is not
unconstitutionally vague. The statute makes clear that
when certain conduct that the Legislature has already
made criminal is committed in a certain way with a
certain purpose, it will carry an enhanced penalty.
Moreover, the term is also not vague as applied to
defendants; any person of ordinary intelligence would
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realize that defendants' activities constituted conduct
that the law proscribed. (pp. 30-32)
4. The RICO Act does not require that a defendant be
found to exercise responsibilities of operation or
management in order to "conduct or participate" in an
enterprise. Under the [***6] Act, a person is employed
by or associated with an enterprise if he or she has a
position or a functional connection with the enterprise
that enables him or her to engage in conduct or
participate directly or indirectly in the affairs of the
enterprise. Further, to conduct or participate in the
affairs of an enterprise means to act purposefully and
knowingly in the affairs of the enterprise in the sense of
engaging in activities that seek to further, assist or help
effectuate the goals of the enterprise. (pp. 32-38)
5. A RICO conspiracy has two separate elements: an
agreement to violate RICO and the existence of an
enterprise. The agreement to violate RICO also has two
necessary aspects: 1) the agreement to conduct or
participate in the conduct of the affairs of the enterprise;
and 2) an agreement to the commission of at least two
predicate acts. It can be inferred that the Legislature
intended that general conspiracy law apply to
prosecutions for conspiracy to violate RICO. Thus, to
establish a RICO conspiracy, the State must show that
a defendant agreed to participate directly or indirectly in
the conduct of the affairs of the enterprise by agreeing
to commit or to aid other members [***7] of the
conspiracy to commit at least two racketeering acts; and
that he or she acted knowingly and purposely with the
knowledge of the unlawful objective of the conspiracy
and with intent to further its unlawful objective. The
defendant need not agree to commit personally the two
predicate acts of racketeering. (pp. 39-46)
6. Defendants were at the center of a large-scale
dumping scheme involving many people. All knew of the
illegal objective of the enterprise. The scheme displayed
an "organization" of its members as evidenced by the
interaction of the participants, the extensive planning,
coordination, and cooperation necessary to effectuate
its objectives. Moreover, the State provided ample
evidence of a pattern of racketeering activity under the
totality of circumstances by demonstrating incidents of
racketeering that are both related and are neither
isolated nor disconnected. (pp. 46-52)
7. The trial court's charge sufficiently embraces the
standard now adopted in respect of the participation
requirement of the substantive crime of racketeering. In
addition, there was ample evidence to conclude such

participation existed. Furthermore, the trial court's
instructions correctly conveyed [***8] to the jury the
standards now adopted for determining a RICO
conspiracy and the evidence was more than sufficient to
support the conspiracy convictions. (pp. 52-57)
Judgment of the Appellate Division is AFFIRMED.
CHIEF JUSTICE WILENTZ AND JUSTICES POLLOCK,
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HANDLER's opinion. JUSTICE COLEMAN did not
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by
HANDLER, J.
This criminal appeal arises from defendants'
participation in an unlawful scheme to dump solid waste
generated in New York at several unauthorized New
Jersey sites. Defendants were prosecuted and
convicted under the New Jersey Racketeer Influenced
and Corrupt Organizations Act, commonly referred to as
the RICO Act. In appealing their convictions, defendants
raised several RICO issues, as well as many non-RICO
issues. The Appellate Division affirmed the convictions.
268 N.J. Super. 72, 632 A.2d 1222 (1993). This Court
granted defendants' petitions [*151] for certification,
"limited solely to the issues raised regarding
construction of the New Jersey Racketeer Influenced
and Corrupt Organizations Act." 135 N.J. 304, 305, 639
A.2d 304 (1994).
The RICO Act, generally, makes it a crime for a person
to be employed by or associated with "an enterprise"
and to engage or participate or become involved in the
business of the [***10] enterprise "through a pattern of
racketeering activity." N.J.S.A. 2C:41-2b and 2c. The
Act also makes it a crime for a person to conspire to
engage in such conduct. N.J.S.A. 2C:41-2d. Defendants
were prosecuted and convicted under those provisions
of the RICO Act.
The meaning and application of those provisions
constitute the central inquiry in this appeal. Ultimately, in
light of our interpretation of the RICO Act, the appeal
presents the questions of whether the trial court
adequately instructed the jury with respect to the proper
understanding and application of the critical RICO
provisions, and whether the evidence was sufficient to
support the RICO convictions under those provisions.
I
The Legislature adopted the New Jersey Racketeer
Influenced and Corrupt Organizations Act, N.J.S.A.
2C:41-1 to -6.2, in 1981. Convictions in this case were
based on violations of N.J.S.A. 2C:41-2c and 2d. The
extensive evidence introduced at trial is recited in detail
in the opinion of the Appellate Division. 268 N.J. Super.
at 82-88, 632 A.2d 1222. That evidence, for the most
part not [**256] disputed, consisted of testimony of
witnesses to the dumpings, surveillance videotapes,
recorded telephone conversations, [***11] and records
created and maintained by the various defendants.
Defendants Michael Harvan and Richard Bassi were the

"dirt brokers" who arranged for and operated the illegal
dump sites in North Bergen, Newark, and at the
Hackensack Meadowlands Development Commission
(HMDC) baling facility. They located property to be filled
and recruited haulers looking for inexpensive places to
dump. Defendants George Hurtuk, Joseph Dulanie, and
[*152] Joseph Mocco were North Bergen public
officials who accepted cash bribes to protect and
promote the illicit landfills in that town. At the time of the
scheme, Hurtuk was the license inspector, Dulanie was
the deputy chief of police, and Mocco was the town
clerk. Also necessary to the operation were haulers
such as defendant Patrick Ball, since deceased, who
carted the waste from New York and disposed of it at
the sites arranged by Bassi and Harvan at a lower cost
than they would have had to pay to dump in New York.
Other participants in the dumping scheme included the
lookouts at the dump sites, a money launderer, and a
"fixer," who handled any problems that arose during the
operation.
The HMDC is a state agency controlling zoning and
planning in all or part [***12] of fourteen towns
comprising the Hackensack Meadowlands. The portions
of North Bergen in which the dumping occurred are
within that area. Any landfill within the area needed
permits from the HMDC and from the Department of
Environmental Protection (DEP). To avoid obtaining the
agency permits, Bassi and Harvan bribed the North
Bergen public-official defendants to gain their
permission to dump debris at both the sites in North
Bergen and the HMDC baler, and to obtain their
assurance that they would intercept and handle any
permit problems.
The evidence indicates that the dumping in North
Bergen began in January 1986 at 83rd Street and West
Side Avenue. That month, a North Bergen police officer
encountered the dumping activity while Harvan was
present. Harvan told him that he was in charge of the
trucks at the site and that Hurtuk, the town license
inspector, had given him permission to use the property
for dumping.
In February, the dumping moved to a site near 69th
Street and West Side Avenue. For that site, Harvan
hired a night checker for $ 150 a day to copy the
license-plate numbers of the trucks dumping there and
to record the number of loads dumped each night. The
night checker testified [***13] that Harvan was present
at the site every night it operated and that both Bassi
and Hurtuk were present on the first night the site was
used. Harvan instructed [*153] the checker to call
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Hurtuk if he had any trouble at the site. The police
investigated the dumping several times, and eventually
an order from Hurtuk was posted at police headquarters
stating that dumping was permitted at the 69th Street
location.
In March, the dumping moved to another area near 83rd
Street. Later that month, both the Division of Criminal
Justice (DCJ) and the HMDC began investigating the
landfill operation. When DCJ personnel inquired about
the dumping, the town clerk, Mocco, assured the
investigators that HMDC had granted permission for the
dumping, although it had not, and produced a license
issued to a fictitious M. Black.
Days later, the dumping ceased at 83rd Street and a
new dump opened at the Walsh Trucking property. The
DCJ surveillance continued, and the dumping
proceeded at the Walsh site into the second week of
May. The investigators saw Bassi, Harvan, Hurtuk, and
Dulanie at the site during that period.
On May 15, pursuant to court orders, DCJ installed
wiretaps on Bassi's home telephone. Shortly after
[***14] one truck had become entangled in a utility wire
and caused an explosion, in a recorded conversation,
Harvan told Bassi that Mocco had told him "'don't worry
about [the wire] . . . Keep rolling.'" The dumping
continued at both the 83rd Street and Walsh sites and
the enterprise also used the HMDC baling facility. The
haulers who had contracted with Bassi and Harvan
indicated on HMDC forms that the waste originated in a
place approved for dumping at [**257] that baler, such
as Clifton, when in fact the waste came from New York.
In addition, the trucks had magnetic signs reading "Big
M" or "Harbas Trucking" placed over the name painted
on the side of the trucks.
By early June, the investigation had made dumping so
risky that Bassi and Harvan told the haulers to take
loaded trucks back to New York. Recorded
conversations between Bassi and Harvan reveal that
they were annoyed by their problems in North Bergen
because they had paid their "rent" to the town officials.
They [*154] continued to work with the town officials,
however, to try to resume dumping in North Bergen.
The enterprise was financially rewarding to all its
participants. Seized financial records covering the
period from February to June 1986 [***15] revealed that
the billings of Harvan and Bassi for dumping totalled $
888,220 and that they each netted approximately $
300,000 to $ 350,000 from the operation. Written
records of the expenses of the scheme covering a

three-month period show payments ranging from $ 100
to $ 1,000 to the "boss" or "big guy," referring to Mocco,
totalling $ 29,100; to the "chief," referring to Dulanie,
totalling $ 42,100; and to the "fat man," referring to
Hurtuk, totalling $ 27,500. The haulers benefitted from
the operation because Bassi and Harvan charged
approximately half of the estimated $ 575 that haulers
would have had to pay to dump legally in New York.
On April 1, 1987, the grand jury handed down a 116count indictment charging Bassi, Harvan, Hurtuk,
Mocco, and Dulanie, among others, with various crimes
including
racketeering,
conspiracy
to
commit
racketeering, bribery, theft of services, falsifying and
tampering with public records, forgery, and the unlawful
engagement in the business of solid waste collection
and disposal. Defendants' trial began on October 11,
1988, and lasted until April 17, 1989, and all were
convicted of certain of the charges.
The jury found Bassi and Harvan guilty of
[***16] conspiracy to commit racketeering, contrary to
N.J.S.A. 2C:41-2d, and of racketeering, contrary to
N.J.S.A. 2C:41-2c. It also found them both guilty of
bribery, in violation of N.J.S.A. 2C:27-2c and -2d and
N.J.S.A. 2C:2-6; uttering a forged instrument, in
violation of N.J.S.A. 2C:21-1 and N.J.S.A. 2C:2-6;
criminal mischief, contrary to N.J.S.A. 2C:17-3a and
N.J.S.A. 2C:2-6; and engaging in solid-waste disposal
without a certificate of public convenience, contrary to
N.J.S.A. 48:13A-6 and N.J.S.A. 48:13A-12. The jury
convicted Hurtuk, Dulanie, and Mocco of conspiracy to
commit racketeering, contrary to N.J.S.A. 2C:41-2d, as
well as of bribery, contrary to N.J.S.A. 2C:27-2c, and of
official misconduct, contrary to N.J.S.A. [*155] 2C:302a. Dulanie and Hurtuk were also found guilty of official
misconduct, in violation of N.J.S.A. 2C:30-2b. Lastly,
Mocco and Hurtuk were convicted of bribery, in violation
of N.J.S.A. 2C:27-2d.
The court sentenced both Bassi and Harvan to
aggregate terms of seventeen years imprisonment and
fined them each $ 150,000. It also imposed Violent
Crimes Compensation Board (VCCB) penalties of $ 450
on each defendant. The court merged the conspiracy-tocommit-racketeering
[***17] conviction
with
the
racketeering conviction, but did not merge the other
convictions with those for racketeering. The court
sentenced Hurtuk to an aggregate prison term of fifteen
years, and ordered him to make restitution in the
amount of $ 27,000. The court also fined him $ 75,000
and imposed a VCCB penalty of $ 90. Dulanie was
sentenced to an aggregate prison term of fifteen years,
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and was ordered to make restitution in the amount of $
41,600. The court fined him $ 75,000 and imposed a
VCCB penalty of $ 60. Mocco was sentenced to an
aggregate prison term of twenty years, and ordered to
make restitution in the amount of $ 56,300. The court
fined him $ 200,000 and imposed a VCCB penalty of $
90. The sentencing court did not merge any of the other
convictions into the conspiracy-to-commit-racketeering
conviction.
II
The gravamen of a RICO violation, frequently referred to
as "racketeering," is the involvement in the affairs of an
enterprise through a pattern of racketeering activity.
Specifically, HN1[ ] the RICO Act provides:
[**258] c. It shall be unlawful for any person
employed by or associated with any enterprise
engaged in or activities of which affect trade or
commerce to conduct or participate, [***18] directly
or indirectly, in the conduct of the enterprise's
affairs through a pattern of racketeering activity or
collection of unlawful debt.HN2[ ]
d. It shall be unlawful for any person to conspire as
defined in N.J.S. 2C:5-2, to violate any of the
provisions of this section.
[N.J.S.A. 2C:41-2.]
[*156] We consider first the interpretation to be
accorded the term "enterprise." HN3[ ] N.J.S.A. 2C:411 provides a definition:
c. "Enterprise" includes any individual, sole
proprietorship, partnership, corporation, business or
charitable trust, association, or other legal entity,
any union or group of individuals associated in fact
although not a legal entity, and it includes illicit as
well as licit enterprises and governmental as well as
other entities.

Indeed, as originally introduced in the Assembly in
February 1980, the New Jersey RICO statute paralleled
federal RICO. The Legislature, however, came to
perceive purposes and goals to be achieved by the
proposed anti-racketeering statute distinct from those of
the federal statutory scheme. Consequently, in many
respects our Legislature departed [***19] from the
federal example. Nevertheless, because the federal
statute served as an initial model for our own, we heed
federal legislative history and case law in construing our
statute.
The legislative history for federal RICO indicates that
Congress' prime concern was the eradication of
"organized crime." United State v. Turkette, 452 U.S.
576, 591, 101 S. Ct. 2524, 2532, 69 L. Ed. 2d 246, 259
(1981). [***20] Congress' specific intentions, though,
were not in every respect apparent, and so there has
evolved an extensive and variegated jurisprudence on
federal RICO. Among the subjects debated in the
jurisprudence is the meaning of [*157] "enterprise."
David Vitter, The RICO Enterprise as Distinct from the
Pattern of Racketeering Activity: Clarifying the Minority
View, 62 Tul. L. Rev. 1419 (1988).
The history of federal court attention to the problem of
the meaning of "enterprise" begins, for our purposes,
with the United States Supreme Court's decision in
Turkette, supra, in which the Court considered the
meaning of the federal statute's "enterprise" element.
Prior to that decision, however, in New Jersey in 1978
an Organized Crime Task Force issued a Report. It
noted that by 1968, New Jersey had acquired a national
reputation as a haven for organized crime. Organized
Crime Task Force, Report at 1 (1978) [hereinafter
Report]. The Report evaluated the steps New Jersey
had taken to protect the integrity of local government
and
law
enforcement
agencies,
and
made
recommendations for improving efforts to eradicate
racketeering activity or collection of unlawful debt.

At the outset we note that the definitions of "enterprise"
in the federal and New Jersey RICO statutes are similar.
1

(d) It shall be unlawful for any person to conspire to
violate any of the provisions of subsection (a), (b), or (c)
of this section.
[18 U.S.C.A. § 1962.]

1 The

statement of activities prohibited under Federal RICO

reads:
(c) It shall be unlawful for any person employed by or
associated with any enterprise engaged in, or the
activities of which affect, interstate or foreign commerce,
to conduct or participate, directly or indirectly, in the
conduct of such enterprise's affairs through a pattern of

The federal RICO statute defines "enterprise" as follows:
(4) "enterprise" includes any individual, partnership,
corporation, association, or other legal entity, and any
union or group of individuals associated in fact although
not a legal entity;
[18 U.S.C.A. § 1961.]
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organized crime in this State. The Task Force focused
on the problem of infiltration of [***21] organized crime
into government and legitimate businesses.
The Legislature, however, refused to limit the statute's
application to cases of infiltration of legitimate business
by organized crime. N.J.S.A. 2C:41-1c. Moreover, the
Legislature decided not to limit the statute's application
only to such traditional organized crime interests as the
Mafia. Instead, the Legislature determined that the
statute [**259] should broadly cover "organized crime
type activities." N.J.S.A. 2C:41-1.1c.
In 1981, the year of the enactment of the New Jersey
statute, the Supreme Court decided Turkette, supra.
The Supreme Court considered whether "enterprise"
under RICO encompassed wholly illegitimate as well as
legitimate enterprises. It concluded that illegitimate
enterprises were covered, noting that although the main
aim of the legislation was to prevent the infiltration of
criminal elements into legitimate businesses, the
statutory language was not so limited. 452 U.S. at 580,
101 S. Ct. at 2527, 69 L. Ed. 2d at 253. The Court
defined "an enterprise" as "a group of persons
associated together for a common purpose of engaging
in a course of conduct," and held that an enterprise is
established by [*158] "evidence of [***22] an ongoing
organization, formal or informal, and by evidence that
the various associates function as a continuing unit." Id.
at 583, 101 S. Ct. at 2528-29, 69 L. Ed. 2d at 254.
In addition to interpreting "enterprise," the Supreme
Court in Turkette stated that prosecutors bear the
burden of proof under RICO to show the existence of
both an enterprise and a pattern of racketeering activity;
although the proof used to establish the separate
elements may "coalesce," proof of one would not
necessarily establish the other. Id. at 583, 101 S. Ct. at
2528-29, 69 L. Ed. 2d at 254-55. The Court thus took
care to distinguish the "enterprise" element from the
"pattern of racketeering activity" element, stating that
the enterprise "is an entity separate and apart from the
pattern of activity in which it engages." Id. at 583, 101 S.
Ct. at 2525, 69 L.Ed.2d at 255.
After Turkette, federal courts struggled to apply its rule
to particular cases. The Third Circuit Court of Appeals in
United States v. Riccobene, 709 F.2d 214, 221-24, cert.
denied, 464 U.S. 849, 104 S. Ct. 157, 78 L. Ed. 2d 145
(1983), determined that according to Turkette, an
enterprise had three components: an ongoing
organization, continuing [***23] membership, and a
separateness, and that the establishment of an

"enterprise" required proof of "some sort of structure."
Id. at 222. The Eighth Circuit Court of Appeals
concluded that the "enterprise" element required proof
of an "ascertainable structure" distinct from such
organization as is necessary to the coordinated act of
racketeering. United States v. Bledsoe, 674 F.2d 647,
665, cert. denied, 459 U.S. 1040, 103 S. Ct. 456, 74 L.
Ed. 2d 608 (1982). In Bledsoe, the court explained that
proof of an "ascertainable structure" is essential to avoid
collapsing the two components of a RICO crime--the
involvement in a distinct enterprise and in a pattern of
racketeering activity--into a single component. 674 F.2d
at 663-65.
Several courts have rejected the view that a distinct
"ascertainable structure" is a necessary component of a
RICO enterprise. Those courts have applied Turkette
literally, requiring proof only of an ongoing informal
organization. See, e.g., United States v. [*159]
Cagnina, 697 F.2d 915, 921 (11th Cir.), cert. denied,
464 U.S. 856, 104 S. Ct. 175, 78 L. Ed. 2d 157 (1983);
United States v. Pelullo, 964 F.2d 193, 212 (3rd
Cir.1992); United States v. Perholtz, 268 U.S. App. D.C.
347, 842 F.2d 343, 362-63 (D.C.Cir.), [***24] cert.
denied, 488 U.S. 821, 109 S. Ct. 65, 102 L. Ed. 2d 42
(1988); United States v. Mazzei, 700 F.2d 85, 89-90
(2nd Cir.), cert. denied, 461 U.S. 945, 103 S. Ct. 2124,
77 L. Ed. 2d 1304 (1983). In United States v. Bagaric,
706 F.2d 42, 56, cert. denied, 464 U.S. 840, 104 S. Ct.
133, 78 L. Ed. 2d 128 (1983), cert denied, 464 U.S. 840,
104 S. Ct. 134, 78 L. Ed. 2d 128 (1983), cert denied,
464 U.S. 917, 104 S. Ct. 283, 78 L. Ed. 2d 261 (1983),
the Second Circuit Court of Appeals took perhaps the
broadest approach in stating that "any associative
group" may be characterized "in terms of what it does,
rather than by abstract analysis of its structure."
(emphasis in original). The Eleventh Circuit Court of
Appeals observed in United States v. Weinstein, 762
F.2d 1522, 1537 (1985), cert. denied, 475 U.S. 1110,
106 S. Ct. 1519, 89 L. Ed. 2d 917 (1986), that "the
definitive factor in determining the existence of a RICO
enterprise [is] an association of individuals, however
loose or informal, which furnishes a vehicle for the
commission of two or more predicate crimes." See
Vitter, supra, 62 Tul. L. Rev. at 1438-40 (noting that
distinctness of enterprise is evidenced by many traits,
including [***25] "a decision-making structure" and "an
advanced division of labor").
Over thirty states have some form of anti-racketeering
act, all of which are modeled [**260] generally on
federal RICO. Georgia, New Mexico, and Oregon have
rejected the position that an ascertainable structure
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distinct from the pattern of racketeering activity is
required to prove an enterprise. See Martin v. State, 189
Ga. App. 483, 376 S.E.2d 888, 892-93 (1988); State v.
Hughes, 108 N.M. 143, 148-49, 767 P.2d 382, 387-88
(App.1988); State v. Cheek, 100 Or. App. 501, 786 P.2d
1305, 1307-08 (1990). In contrast, Florida, and New
York (whose statute is unique in that it explicitly requires
an enterprise to have "an ascertainable structure distinct
from a pattern of racketeering activity," N.Y. Penal Law
§ 460.10(3) (McKinney 1989)) insist that the State
establish that the alleged enterprise had a structure and
that it was separate from the pattern of racketeering
activity. See Boyd v. State, 578 So. 2d 718, 721-22
(Fla.App.1991), review den. 581 So. 2d 1310 [*160]
(Fla.1991); People v. Wakefield Fin. Corp., 155 Misc. 2d
775, 590 N.Y.S.2d 382, 388-89 (Sup.Ct.1992).
Minnesota requires a showing "that there is an
organizational set-up,
[***26] whether formal or
informal, that not only exists to commit the predicate
acts but also does more, such as coordinating those
acts into an overall pattern of criminal activity." State v.
Huynh, 519 N.W.2d 191, 196 (Minn.1994). Idaho and
Pennsylvania rely on Turkette for their definitions of
"enterprise." See State v. Hansen, 125 Idaho 927, 93033, 877 P.2d 898, 901-03 (1994); Commonwealth v.
Donahue, 428 Pa. Super. 259, 630 A.2d 1238, 1245-46
(1993), review den. 538 Pa. 612, 645 A.2d 1316 (1994).
Clearly, courts have not found any one uncontroversial
definition of "enterprise." Indeed, an empirical study
indicates that, even as used in common parlance, the
word "enterprise"
has no single, well-established
meaning. See Clark D. Cunningham, et al., Plain
Meaning and Hard Cases, 103 Yale L.J. 1561 (1994).
The Appellate Division here reasoned that "'the nature
of the misconduct often provides the best clue toward
defining the enterprise. . . . [I]t is logical to characterize
any associative group in terms of what it does, rather
than by abstract analysis of its structure.'" 268 N.J.
Super. at 107, 632 A.2d 1222 (quoting Bagaric, supra,
706 F.2d at 55-56). It accordingly held that

greater than the predicate acts, nor does it have to
evidence any definable structure.
[268 N.J. Super. at 143, 632 A.2d 1222.]
Our understanding of the term "enterprise" is derived
from the extensive legislative history and decisional law
dealing with both the State and federal RICO statutes.
Those sources support the following conclusions. First,
the RICO statute itself in using the term "enterprise"
contains no express or implied requirement for a distinct
ascertainable structure; rather, it is framed broadly to
include any group of persons "associated in fact."
Second, the [*161] legislative history shows that the
term "enterprise" was meant to be construed broadly.
The statute itself, N.J.S.A. 2C:41-6, commands the
liberal construction of "enterprise." The drafters intended
[***28] New Jersey RICO to encompass more than
traditional organized-crime families, which commonly
contain an internal command system or structure.
Rather, the Legislature intended its statute to reach less
organized and non-traditional criminal elements as well.
2

Assembly Judiciary, Law, Public Safety and Defense
Committee, Meeting on A-1079, at 1 (Oct. 30, 1980)
[hereinafter, Committee Meeting.] Further, the
definition [**261] of "enterprise" was changed to include
sole proprietorships, business and charitable trusts, illicit
enterprises, and governmental "as well as other
entities," N.J.S.A. 2C:41-1c, which changes were meant
"to broaden the definition of enterprise." See Committee
Meeting, supra.
In addition, the Legislature's intent not to cover smallscale operations by its broad definition of "enterprise"
was expressed in the statement in the Declaration of
Policy and Legislative Findings, N.J.S.A. 2C:41-1.1c,
that the Act should target only organized-crime-type
activities that are substantial in nature. See also
Committee Meeting at 2 (RICO sanctions are directed

2 For

[t]he "enterprise" [***27] element will be satisfied if
there exists a group of people, no matter how
loosely associated, whose existence or association
provides or implements the common purpose of
committing two or more predicate acts. We go so
far as to hold [that] the "enterprise" element is
satisfied if the "enterprise" is no more than the sum
of the racketeering acts. Thus, the "enterprise" does
not have to be an organization whose purpose is

example, the Assembly Committee recognized that a
scheme to defraud the Medicaid system by a New Jersey
couple or a group associated for the purpose of throwing a
business into bankruptcy to defraud investors were
"enterprises" within RICO's definition of the term. In discussing
examples of what activities the Act targeted, the members
agreed that the bill intended "to get away from the stereotype
of using the term, "Mafia"; rather, the Act would cover any
situation in which a few persons exerted [***29] significant
control over the social and political fabric of a community
through illicit profits. Committee Meeting, supra, at 3-4.

Jason Kanterman

Page 12 of 24
141 N.J. 142, *161; 661 A.2d 251, **261; 1995 N.J. LEXIS 522, ***29
toward "substantial organized crime activity."). Lastly,
the Supreme Court's discussion of enterprise in Turkette
refers to organization, not structure, and fairly
understood, required only an informal organization
functioning as a continuing unit.

in implementing decisions, and how frequently the group
engaged in incidents or committed acts of racketeering
activity, and the length of time between them.

Accordingly, we hold, first, that under the RICO Act
"enterprise" is an element separate from the "pattern of
racketeering [*162] activity," and that the State must
prove the existence of both in order to establish a RICO
violation. The offenses proscribed in N.J.S.A. 2C:41-2a
to -2d include both as elements of the crime. The
enterprise is the association, and the pattern of
racketeering activity consists of the predicate incidents.
Nevertheless, [***30] evidence that serves to establish
such an enterprise need not be distinct or different from
the proof that establishes the pattern of racketeering
activity.

The second major interpretive issue in the case involves
the content of the element of "pattern of racketeering
activity." We must consider, further, whether use of this
phrase renders the statute unconstitutionally vague.

We hold, further, that because the enterprise is distinct
from the incidents constituting the pattern of activity, it
must have an "organization." The organization of an
enterprise need not feature an ascertainable structure or
a structure with a particular configuration. The hallmark
of an enterprise's organization consists rather in those
kinds of interactions that become necessary when a
group, to accomplish its goal, divides among its
members the tasks that are necessary to achieve a
common purpose. The division of labor and the
separation of functions undertaken by the participants
serve as the distinguishing marks of the "enterprise"
because when a group does so divide and assemble its
labors in order to accomplish its criminal purposes, it
must necessarily engage in a high degree of planning,
cooperation and coordination, and thus, in effect,
constitute itself as an "organization."
This understanding of the kind of organization that
establishes an "enterprise" is different from, but not
necessarily inconsistent with, that [***31] understanding
of "enterprise" premised on an "ascertainable structure."
Thus, evidence showing an ascertainable structure will
support the inference that the group engaged in
carefully planned and highly coordinated criminal
activity, and therefore will support the conclusion that an
"enterprise" existed. Apart from an organization's
structure as such, however, the focus of the evidence
must be on the number of people involved and their
knowledge of the objectives of their association, how the
participants associated with each other, whether the
participants each performed discrete roles in carrying
out the scheme, the level of planning involved, how
decisions were made, [*163] the coordination involved

III

HN4[ ] For criminal liability under RICO to attach, a
defendant's involvement in an enterprise must be
accomplished "through [***32] a pattern of racketeering
activity." N.J.S.A. 2C:41-2c. A "pattern of racketeering
activity," according to N.J.S.A. 2C:41-1d, requires:
(1) Engaging in at least two incidents of
racketeering conduct one of which shall have
occurred after the effective date of this act and the
last of which shall have occurred within 10 years
(excluding any period of imprisonment) after a prior
incident of racketeering activity; and
[**262] (2) A showing that the incidents of
racketeering activity embrace criminal conduct that
has either the same or similar purposes, results,
participants or victims or methods of commission or
are otherwise interrelated by distinguishing
characteristics and are not isolated incidents.
The New Jersey definition descends from the briefer
federal definition of "pattern of racketeering activity." 3
The debate over how to interpret the federal "pattern of
racketeering activity," 18 U.S.C.A. § 1961(5), began with
Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 105 S. Ct.
3275, 87 L. Ed. 2d 346 (1985). In a footnote, the
Supreme Court noted that the definition of "pattern of
racketeering activity" differs from the other definitions of
the federal RICO statute in that it states that a pattern
[***33] requires at least two predicate acts, not that it
means two such acts. 473 U.S. at 496 n. [*164] 14,
105 S. Ct. at 3285 n. 14, 87 L. Ed. 2d at 358 n. 14.
3 The

federal RICO statute defines "pattern of racketeering"
activity as follows:
(5) "pattern of racketeering activity" requires at least two
acts of racketeering activity, one of which occurred after
the effective date of this chapter and the last of which
occurred within ten years (excluding any period of
imprisonment) after the commission of a prior act of
racketeering activity;
[18 U.S.C.A. § 1961.]
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Observing that two of anything rarely forms a "pattern,"
the Court stated that the statute implied that although
two acts are necessary, they may not be sufficient. Ibid.
The signal in Sedima produced decisional conflicts
among the circuits, which the Supreme Court resolved
in H.J. Inc. v. Northwestern Bell Telephone Co., 492
U.S. 229, 109 S. Ct. 2893, 106 L. Ed. 2d 195 (1989).
The Supreme Court determined in H.J. Inc. that the
statutory definition of "pattern of racketeering activity,"
by using the term "requires," placed a broad "outer limit"
on the concept of two predicate acts. Id. at 237, 109 S.
Ct. at 2899, 106 L. Ed. 2d at 206. From [***34] the
legislative history, the Court deduced that "'[i]t is th[e]
factor of continuity plus relationship which combines to
produce a pattern.'" Id. at 239, 109 S. Ct. at 2900, 106
L. Ed. 2d at 208 (quoting 116 Cong.Rec., at 18940
(1970) (emphasis added)). Thus, according to the Court,
proof of a pattern required a showing that the predicate
acts "are related, and that they amount to or pose a
threat of continued criminal activity." Ibid.
The relatedness requirement, the Court explained,
covers "'criminal acts that have the same or similar
purposes, results, participants, victims, or methods of
commission, or otherwise are interrelated by
distinguishing characteristics and are not isolated
events.'" Id. at 240, 109 S. Ct. at 2901, 106 L. Ed. 2d at
208 (quoting and deriving its definition from the
Dangerous Special Offender Act, 18 U.S.C.A. §
3575(e), enacted in conjunction with RICO).
"Continuity," according to the Court, is "both a closedand open-ended concept, referring either to a closed
period of repeated conduct, or to past conduct that by its
nature projects into the future with a threat of repetition.
It is, in either case, centrally a temporal concept." Id. at
241-42, 109 S. Ct. at 2902, 106 L. Ed. at 209
[***35] (citation omitted). The Court further determined
that although relatedness and continuity make up two
distinct prongs of the "pattern" requirement, proof of the
two "will often overlap." Id. at 239, 109 S. Ct. at 2900,
106 L. Ed. 2d at 208.
[*165] The meaning of "pattern of racketeering activity"
has long perplexed courts. Indeed, before the United
States Supreme Court declared a definitive federal
interpretation of the "pattern of racketeering activity"
element, lower federal courts produced a variety of
interpretations. Lisa Barsoomian, RICO "Pattern" Before
and After H.J. Inc.: A Proposed Definition, 40 Am. U.L.
Rev. 919, 925 (1991) (identifying five distinct
understandings of the element).

The Eighth Circuit Court of Appeals read "pattern of
racketeering activity" to require proof that the criminal
enterprise operates at least two distinct, unconnected
schemes. See Phenix Fed. Sav. & Loan v. Shearson
Loeb Rhoades, Inc., 856 F.2d 1125, 1128 (1988), cert.
denied, 489 U.S. 1066, 109 S. Ct. 1340, 103 L. Ed. 2d
810 (1989). Other federal courts understood "pattern of
racketeering activity" to require not two distinct
schemes, but rather only participation "in [***36] two or
more predicate acts or crimes," e.g., United States v.
[**263] Alexander, 850 F.2d 1500, 1506 (11th
Cir.1988), cert. denied, 489 U.S. 1068, 109 S. Ct. 1346,
103 L. Ed. 2d 814 (1989), without the need to show
some cogent relationship connecting the plurality of
acts. E.g., United States v. Elliott, 571 F.2d 880, 897 n.
23 (5th Cir.1978), cert. denied 439 U.S. 953, 99 S. Ct.
349, 58 L. Ed. 2d 344 (1978). Some federal courts
before H.J. Inc. adopted a "totality of the circumstances"
approach, e.g., United States v. Indelicato, 865 F.2d
1370, 1381 (2d Cir.), cert. denied, 493 U.S. 811, 110 S.
Ct. 56, 107 L. Ed. 2d 24 (1989); United States v.
Zauber, 857 F.2d 137, 149 (3d Cir.1988), cert. denied,
489 U.S. 1066, 109 S. Ct. 1340, 103 L. Ed. 2d 810
(1989); Barticheck v. Fidelity Union Bank, 832 F.2d 36,
39 (3d Cir.1987); cf. Tabas v. Tabas, 47 F.3d 1280,
1292-93 (3d Cir.1995) (abandoning totality of
circumstances approach in light of H.J., Inc.).
State definitions of "pattern" also have significantly
varied. The state statutes differ from New Jersey's and
from one another in a variety of ways and those
differences have, ultimately, influenced judicial
interpretations. For example, New Jersey [***37] is the
only state that provides that the pattern consists of at
least two [*166] "incidents," as opposed to "acts." The
statute also requires that at least two of the "incidents"
of racketeering be related to each other. Cf.
Fla.Stat.Ann. § 895.02(4) (West 1994) (providing, unlike
New Jersey, pattern means at least two acts that are
related to each other); Ga.Code Ann. § 16-14-3(8)
(Michie 1992) (same); Idaho Code § 18-7803(d) (Michie
1987) (same); Ind.Code § 35-45-6-1 (Michie 1987)
(same); see also Col.Rev.Stat.Ann. § 18-17-103(3)
(West 1986) (same and providing also a relation of acts
to the enterprise); Or.Rev.Stat. § 166.715(4) (1993)
(same). Some states have adopted a "relationship and
continuity" interpretation of their pattern of racketeering
activity element. E.g., State v. Lucas, 600 So. 2d 1093,
1094-96 (Fla.1992); Kollar v. State, 556 N.E.2d 936,
940-41 (Ind.App.1990). Others reject the "continuity"
element of the H.J. Inc. test. E.g., People v. Chaussee,
880 P.2d 749, 753-59 (Colo.1994); Larson v. Smith, 194
Ga. App. 698, 391 S.E.2d 686, 688 (1990); Computer
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Concepts, Inc. v. Brandt, 310 Ore. 706, 801 P.2d 800,
807-09 (1990).
In ascertaining the meaning of "pattern of racketeering
[***38] activity," the Appellate Division concluded that
the New Jersey statute required relatedness but not
continuity. It determined that "to establish a 'pattern[,]' it
need * * * be shown [only that] the predicate acts are
related. It is not necessary to show continuity as
required under Federal RICO." 268 N.J. Super. at 144,
632 A.2d 1222.
In reaching that conclusion, the Appellate Division found
explicit support in the statute itself for the relatedness
requirement, see N.J.S.A. 2C:41-1d(2), but none for a
requirement of continuity. 268 N.J. Super. at 142-43,
632 A.2d 1222. The court found persuasive the Oregon
Supreme Court's reasoning in Computer Concepts,
supra, 801 P.2d at 807-09, which emphasizes that the
Oregon statute expressly defines pattern in terms of
relatedness and that its legislature had not focused only
on long-term or future-oriented racketeering. Similarly,
the Appellate Division noted that the "Declaration of
Policy and Legislative Findings" contained in N.J.S.A.
2C:41-1.1 did not refer to "long term [*167] criminal
activity," but rather aimed to eliminate all organized
criminal activity, regardless of duration. Id. at 142, 632
A.2d 1222. The court also found that the New
[***39] Jersey Legislature intended its RICO statute to
be even broader in scope than the federal act. Id. at
107, 632 A.2d 1222.
The Appellate Division reasonably found in the statute
and its legislative history an intent on the part of the
Legislature not to require "continuity" as an element of
"pattern of racketeering activity," at least not in any
strong or distinctive sense of the term. We do not
conclude, however, that "continuity" is irrelevant to
demonstrating a "pattern of racketeering activity." We
note that in discussing the definition of "pattern of
racketeering activity," the Assembly Committee
observed that the new version "substituted 'incident' for
'act' because "act" is a somewhat restrictive term . . .
whereas an incident more aptly represents--a
circumstance or happening." Committee Meeting at 7.
We infer from the preference for the word "incident,"
with its perceived meaning of "happening" or
"circumstance," that the Legislature [**264] intended to
cover a broader spectrum of behavior than is connoted
by "act." The pattern of racketeering activity and the
activity criminalized under RICO should be, or threaten
to be, ongoing.

In addition, the Legislature expressed its clear concern
[***40] that the underlying incidents not be isolated
events. Ibid. Chairman Herman remarked that criminal
activity may have "interruptions" without thereby
defeating the "pattern" element. A member of the
Committee also commented that criminal activity
"doesn't have to be continuous, in other words. You can
have interruptions." Thus, the Committee recognized
that there had to be some "connective tissue among
criminal incidents," but that it need not be continuous in
the sense of completely uninterrupted as long as the
incidents are not isolated or disconnected.
Thus, RICO was not designed to punish mere repeated
offenses. Id. at 8. The Deputy Attorney General
acknowledged that to be consistent with the
Legislature's declaration of purpose the pattern must be
more than just a string of two or more [*168] similarlycommitted crimes. Id. at 2. Indeed, our statute expressly
enjoins use of the RICO statute to cover isolated
criminal incidents. N.J.S.A. 2C:41-1d(2). Thus,
"continuity," understood as an antonym of the terms
"isolated" or "sporadic," points to "incidents of criminal
conduct" that exhibit some ongoing connection. E. g.,
Indelicato, supra, 865 F.2d at 1383; Sun Savings &
Loan Ass'n v. Dierdorff, 825 F.2d 187, 192 (9th
Cir.1987). [***41] We agree with Amicus that the
statute itself implies some ongoing connection or
continuity also in its express specification that "incidents
of racketeering activity embrace criminal conduct that
[is] . . . otherwise interrelated by distinguishing
characteristics. . . ." N.J.S.A. 2C:41-1d(2) (emphasis
added).
We thus conclude that some degree of continuity, or
threat of continuity, is required and is inherent in the
"relatedness" element of the "pattern of racketeering
activity."
Obviously, different interpretative avenues present
themselves. Although we do not require "continuity" as a
distinctive subelement of "pattern," we find sound and
persuasive the reasoning of those courts that use a
"totality of the circumstances" approach in applying the
federal "continuity plus relationship" test for determining
the existence of a pattern of racketeering activity. See,
e.g., Banks v. Wolk, 918 F.2d 418, 423 (3rd Cir.1990)
(finding multi-factor test to survive H.J., Inc.). The theory
underlying this totality-of-the-circumstances standard
was articulated in Indelicato, supra. It interpreted
footnote 14 of Sedima, supra, as
not enshrin[ing] 'continuity plus relationship' as a
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determinative two-pronged [***42] test. Rather, the
[United States Supreme] Court quotes this
language to demonstrate how the pattern
requirement should be interpreted to prevent the
application of RICO to the perpetrators of 'isolated'
or 'sporadic' criminal acts.
[865 F.2d at 1383 (quoting Sun Savings & Loan
Ass'n, supra, 825 F.2d at 192).]
The factor of "continuity," as acknowledged by the
Supreme Court in H.J. Inc., may itself be established by
evidence that overlaps the evidence establishing
"relatedness." 492 U.S. at 239, 109 S. Ct. at 2900, 106
L. Ed. 2d at 208. As the court in Zauber stated:
HN5[ ] [a] combination of specific factors, "such
as the number of unlawful acts, the length of time
over which the acts were committed, the similarity
of the acts, the number [*169] of victims, the
number of perpetrators, and the character of the
unlawful activity" could be considered in
determining whether a pattern existed.

[857 F.2d at 149 (quoting and applying holding
of Barticheck v. Fidelity Union Bank, supra,
832 F.2d at 39).]
An understanding of "relatedness" based on a totality of
circumstances is compatible with the statutory definition
that enumerates several factors--purposes, results,
participants, victims and methods and other
[***43] characteristics--that may combine or be
"otherwise interrelated" to establish a pattern from the
"incidents of racketeering activity" that in any event may
not be "isolated." N.J.S.A. 2C:41-1d(2).

circumstances, which may include "continuity."
We consider further defendant's contention that the
RICO statute, particularly its provision for "pattern of
racketeering activity," is unconstitutionally vague. The
Appellate Division [***44] found that HN6[ ] the term
"pattern of racketeering activity" was not vague. 268
N.J. Super. at 144, 632 A.2d 1222. We agree.
Vagueness challenges to RICO statutes have been
rejected by every circuit to consider the issue. United
States v. Dischner, 974 F.2d 1502, 1508 (9th Cir.1992),
cert. denied,
U.S. , 113 S. Ct. 1290, 122 L. Ed. 2d
682 (1993). Those courts confirm that the lack of clarity
in RICO does not necessarily mean that a vagueness
challenge will succeed. See, e.g., United States v.
[*170] Woods, 915 F.2d 854, 862-64 (3rd Cir.1990),
cert. denied, 499 U.S. 947, 111 S. Ct. 1413, 113 L. Ed.
2d 466 (1991); United States v. Angiulo, 897 F.2d 1169,
1178-80 (1st Cir.), cert. denied, 498 U.S. 845, 111 S. Ct.
130, 112 L. Ed. 2d 98 (1990); United States v. Van
Dorn, 925 F.2d 1331, 1334 n. 2 (11th Cir.1991); United
States v. Glecier, 923 F.2d 496, 497 n. 1 (7th Cir.), cert.
denied, 502 U.S. 810, 112 S. Ct. 54, 116 L. Ed. 2d 31
(1991); United States v. Coiro, 922 F.2d 1008, 1017
(2nd Cir.), cert. denied, 501 U.S. 1217, 111 S. Ct. 2826,
115 L. Ed. 2d 996 (1991). Potential uncertainty in
marginalfact situations does not render RICO vague
with respect to the challenging defendant's conduct.
Dischner, supra, 974 F.2d at 1510.

In the most likely setting, predicate incidents of
racketeering conduct will occur sequentially over a
period of time. New Jersey's legislative discussions,
unlike Congress', [**265] do not indicate a concern for
reaching only long-term criminal activity. But short-term
criminal activity, to be covered, must encompass
incidents of criminal conduct that are not disconnected
or isolated. Incidents of racketeering that occur
sequentially, to overcome any inference that they are
totally disconnected or isolated, must exhibit some
temporal connection or continuity over time.

The [***45] United States Supreme Court has not
squarely confronted a RICO "vagueness" challenge, but
it has supplied some clues about its views. In Fort
Wayne Books, Inc. v. Indiana, 489 U.S. 46, 58, 109 S.
Ct. 916, 924-25, 103 L. Ed. 2d 34, 48 (1989), the Court
found that Indiana RICO was not vague as applied in
the context of the defendants' obscenity predicate
offenses. The Court observed that RICO is inherently
less vague than any of the statutes criminalizing the
predicate acts because "a prosecution under the RICO
law will be possible only where all the elements of [the
underlying offense] are present, and then some." Id. at
58 n. 7, 109 S. Ct. at 925 n. 7, 103 L. Ed. 2d at 48 n. 7.
See H.J., Inc., supra, 492 U.S. 229, 235, 109 S. Ct.
2893, 2898, 106 L. Ed. 2d 195, 205 (rejecting a similar
challenge in the course of interpreting "pattern of
racketeering activity").

Accordingly, we conclude that the primary criterion of
New Jersey's "pattern of racketeering activity" is
"relatedness." That calls for the application of a broad
standard involving the totality of all relevant

HN7[ ] A statute is vague on its face if "there is no
conduct that it proscribes with sufficient certainty." State
v. Cameron, 100 N.J. 586, 593, 498 A.2d 1217 (1985).
A statute may also be vague as applied if "the law does
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not with sufficient clarity prohibit the conduct against
which it is sought to be enforced." Ibid.
The Appellate
[***46] Division concluded that
defendants had not demonstrated that the statute's
definition of "pattern" failed to put them on notice that
their behavior constituted a pattern of racketeering
activity under RICO. 268 N.J. Super. at 117, 632
A.2d [*171] 1222. The court correctly noted that HN8[
] to succeed in an as-applied challenge to RICO, a
defendant must show that RICO could not reasonably
be applied to his or her alleged conduct. Id. at 117, 632
A.2d 1222. The court also found that even if RICO may
be unconstitutionally vague in some marginal situations,
it was not vague with respect to these defendants,
whose actions involved submitting fraudulent forms at
the baler, bribing public officials for licenses, and money
laundering. Id. at 117-18, 632 A.2d 1222. See State v.
Passante, 225 N.J. Super. 439, 446-50, 542 A.2d 952
(Law Div.1987).
We conclude that the term "pattern of racketeering
activity" is not unconstitutionally vague. The statute
makes clear that when certain conduct that the
Legislature has already made criminal is committed in a
certain way with a certain purpose, it will carry an
enhanced penalty. The term is also [**266] not vague
as applied to defendants. Any person of ordinary
intelligence [***47] would realize that defendants'
activities constituted conduct that the law proscribed.
IV
The State charged that the defendants "participate[d],
directly or indirectly, in the conduct of the enterprise's
affairs," in violation of N.J.S.A. 2C:41-2c. Defendants
were also charged under N.J.S.A. 2C:41-2d, which
provides that [*172] "(i)t shall be unlawful for any
person to conspire as defined by N.J.S. 2C:5-2, to
violate any of the provisions of this section." Defendants
contend that the State failed to prove that they had
participated in the affairs of an enterprise or that they
conspired to engage in such unlawful participation. The
issues with respect to the meaning and application of
these provisions are interrelated.
A.
N.J.S.A. 2C:41-2c, as earlier noted, provides that
[i]t shall be unlawful for any person employed by or
associated with any enterprise engaged in or
activities of which affect trade or commerce to
conduct or participate, directly or indirectly, in the

conduct of the enterprise's affairs through a pattern
of racketeering activity or collection of unlawful
debt.
In drafting this section of the statute, the Legislature
again for guidance looked to the parallel provision of the
federal [***48] RICO statute, 18 U.S.C. § 1962(c),
which uses virtually the same terms.
The United States Supreme Court in Reves v. Ernst &
Young, 507 U.S. , 113 S. Ct. 1163, 122 L. Ed. 2d 525
(1993), interpreted the phrase "to conduct or participate,
directly or indirectly, in the conduct of the enterprise's
affairs," a phrase identical to that used in the New
Jersey provision. The Court concluded that as both a
noun and a verb, the word "conduct" required an
element of direction, and "participate" meant "to take
part in." Thus, to satisfy subsection (c), according to the
Court, one must have some part in directing the affairs
of the enterprise, and hence the Court imposed an
"operation or management" test. Id. at , 113 S. Ct. at
1169-70, 122 L. Ed. 2d at 536-37.
Justice Souter, joined by Justice White, dissented. He
stated that the noun "conduct" simply meant "carrying
forward" and implied no element of direction. Id. at ,
113 S. Ct. at 1174, 122 L. Ed. 2d at 542. Moreover,
even if the Court "call[ed] it a tie" on the definitional
analysis, the liberal-construction clause counseled
against the majority's narrower reading. Id. at , 113 S.
Ct. at 1175, 122 L. Ed. 2d at 542-43. See Bryan
[***49] T. Camp, Dual Construction of RICO: The Road
Not Taken in Reves, 51 Wash & Lee L.Rev. 61, 78-79
(1994) (questioning the reasoning by which the
Supreme Court deduced the existence of the "operationor-management" test).
Until the decision in Reves, supra, the operation-ormanagement test had not gained general acceptance in
the federal courts. Some courts did anticipate the
Supreme Court's ultimate decision and applied an
operation-or-management test. See, e.g., United States
v. Mandel, 591 F.2d 1347, 1374-75 (4th Cir.1979),
rehearing den. 609 F.2d 1076 (4th Cir.1979), cert.
denied, 445 U.S. 961, 100 S. Ct. 1647, 64 L. Ed. 2d 236
(1980); Bennett v. Berg, 710 F.2d 1361, 1364 [*173]
(8th Cir.1983) (en banc), cert. denied sub nom
Prudential Ins. Co. of America v. Bennett, 464 U.S.
1008, 104 S.Ct. 527, 78 L.Ed.2d 710 (1983). Other
federal courts interpreted the "conduct or participate"
language of the RICO statute to require an even greater
showing of supervisory authority. E.g., Yellow Bus
Lines, Inc. v. Drivers. Chauffeurs & Helpers Local Union
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639, 913 F.2d 948, 954 (D.C.Cir.1990), cert. denied,
501 U.S. 1222, 111 S.Ct. 2839, 115 L.Ed.2d 1007
(1991) (holding that defendant must "exercise[]
[***50] significant control over or within an enterprise,"
such as by participat[ing] in directing the enterprise
toward its . . . goals or participat[ing] in exercising
control over an enterprise so as to reset its goals").
Finally, some federal courts found the "conduct or
participate" element not to require any showing of
supervisory authority. E.g., United States v. Scotto, 641
F.2d 47, 54 (2d Cir.1980), [**267] cert. denied 452
U.S. 961, 101 S.Ct. 3109, 69 L.Ed.2d 971 (1981) (ruling
that "conduct of the activities of an enterprise through a
pattern of racketeering" can be done "by virtue of [one's]
position in the enterprise or involvement in . . . affairs of
the enterprise" or when "the predicate offenses are
related to the activities" of the enterprise); Cincinnati
Gas & Elec. Co. v. General Elec. Co., 656 F.Supp. 49,
86-87 (S.D.Ohio 1986) (ruling that under "the precise
language of the one statute," participation "means to
perform activities necessary or helpful to the operation
of the enterprise, whether directly or indirectly").
Our own legislative history relating to the question of the
nature of participation necessary for a RICO conviction
is sparse. However, in enacting the statute, [***51] the
Legislature sought "to prevent, disrupt and eliminate the
infiltration of organized crime type activities which are
substantial in nature into the legitimate trade or
commerce of the State." N.J.S.A. 2C:41-1.1c. In order to
prevent that evil, the Legislature saw the need "to
provide that activity which is inimical to the general
health, welfare and prosperity of the State and its
inhabitants be made subject to strict civil and criminal
sanctions." Ibid. Insofar as the activity of those who do
not manage or supervise racketeering activity, but
nevertheless knowingly assist it, is inimical to the
interests identified, [*174] we see no reason why the
Legislature would not seek to proscribe their conduct as
well as that of their bosses.
We note also that the racketeering statute was enacted
in one part of an omnibus crime bill, which additionally
amended various other sections of the Criminal Code.
L.1981, c. 167. One such amendment added a new
paragraph to the general conspiracy statute. L.1981, c.
167, § 3. N.J.S.A. 2C:5-2g, entitled "Leader of
Organized Crime," provides that "[a] person is a leader
of organized crime if he purposefully conspires with
others as an organizer, supervisor [***52] or manager, .
. . ." Similarly, in the Comprehensive Drug Reform Act of
1986, L.1987, c. 106, the Legislature declared its
intention to "target . . . the upper echelon members . . .

of an organized drug distribution scheme," and defined
"Leader of Narcotics Trafficking Network" thus: "[a]
person is a leader of a narcotics trafficking network if he
conspires with others as an organizer, supervisor,
financier or manager. . . ." N.J.S.A. 2C:35-3. See also
State v. Afanador, 134 N.J. 162, 172-73, 631 A.2d 946
(1993) (construing the word "organizer," in conjunction
with the terms "supervisor, financier or manager" in
N.J.S.A. 2C:35-3, to require the "exercise[] [of] some
ability to dictate the conduct of others in a drugtrafficking scheme"). Because the Legislature has
shown that it can craft a criminal statute to reach only
those performing supervisory functions, we are
confident that if it intended in RICO to cover only
managers or supervisors, it would have done so
expressly. See Brewer v. Porch, 53 N.J. 167, 174, 249
A.2d 388 (1969) (noting that Legislature is assumed to
be thoroughly conversant with its own statutes).
Further support for the determination that the New
Jersey statute [***53] does not require proof that a
defendant's role is supervisory or managerial appears in
the statute's liberal construction clause, N.J.S.A. 2C:416, which specifies those subsections of the RICO Act
that "shall be liberally construed." Among the sections
entitled to a liberal construction is N.J.S.A. 2C:41-2c, in
which the "conduct or participate" language appears.
[*175] In the period since Reves, federal courts often
seek to emphasize the breadth of the "operation or
management" test. E.g., Aetna Cas. Sur. Co. v. P & B
Autobody, 43 F.3d 1546, 1559-60 (1st Cir.1994)
(rejecting argument that defendants engaged in
defrauding insurance companies through false claims
did not participate in operation or management of
organization). Indeed, the Supreme Court itself
explained in Reves that the standard would not limit
liability only to upper management. Rather, an
enterprise is operated also "by lower-rung participants . .
. who are under the direction of upper management" or
"by others 'associated with' the enterprise who exert
control over it as, for example, by bribery." Reves,
supra, 507 U.S. at , 113 S. Ct. at 1173, 122 L. Ed. 2d
at 540 (footnote omitted).
For these several reasons, we conclude [***54] that the
New Jersey statute does [**268] not contain a
requirement that in order "to conduct or participate in an
enterprise," a defendant must be found to exercise
responsibilities of "operation or management." We hold
that under N.J.S.A. 2C:41-2c, a person is "employed by
or associated with an enterprise" if he or she has a
position or a functional connection with the enterprise
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that enables him or her to engage or participate directly
or indirectly in the affairs of the enterprise. Further, we
hold that to conduct or participate in the affairs of an
enterprise means to act purposefully and knowingly in
the affairs of the enterprise in the sense of engaging in
activities that seek to further, assist or help effectuate
the goals of the enterprise. Those activities may include
acts that are managerial or supervisory or exercise
control and direction over the goals, or over the
methods used to achieve the goals, of the enterprise.
Participatory conduct or activities also may be found in
acts that are below the managerial or supervisory level,
and do not exert control or direction over the affairs of
the enterprise, as long as the actor, directly or indirectly,
knowingly seeks to carry out, [***55] assist, or further
the operations of the enterprise or otherwise seeks to
implement or execute managerial or supervisory
decisions.
[*176] B.
HN9[ ] The RICO conspiracy proscribed by N.J.S.A.
2C:41-2d consists of an agreement to violate the
substantive provisions of the RICO Act. Hence, our
understanding of the elements of a RICO conspiracy
rests in large measure on the meaning of the
substantive participation provision of the statute
contained in subsection c.
As analyzed in United States v. Neapolitan, 791 F.2d
489, 494-500 (7th Cir.), cert. denied, 479 U.S. 939, 107
S. Ct. 421, 93 L. Ed. 2d 371 (1986), cert denied, 479
U.S. 940, 107 S. Ct. 422, 93 L. Ed. 2d 372
(1986),HN10[ ] a RICO conspiracy has two separate
elements: an agreement to violate RICO and the
existence of an enterprise. The agreement to violate
RICO itself has two aspects. One involves the
agreement proper, that is, an agreement to conduct or
participate in the conduct of the affairs of the enterprise.
The other involves an agreement to the commission of
at least two predicate acts. If either agreement is
lacking, the defendant has not embraced the objective
of the conspiracy--the substantive violation of the RICO
Act--that is required for [***56] any conspiracy
conviction under classic conspiracy law. Id. at 498-99.
See Koger v. State, 513 N.E.2d 1250, 1255
(Ind.App.1987) (adopting the reasoning of Neapolitan
notwithstanding absence of separate state RICO
conspiracy provision); State v. Porto, 591 A.2d 791, 795
(R.I.1991) (same).
Courts, in analyzing the elements of a RICO conspiracy,
generally concur that the level of awareness of a

defendant need not be extensive. HN11[ ] A defendant
must have some minimal knowledge of the extent of
enterprise, United States v. Diecidue, 603 F.2d 535, 556
(5th Cir.1979), cert. denied, 445 U.S. 946, 100 S. Ct.
1345, 63 L. Ed. 2d 781 and 446 U.S. 912, 100 S. Ct.
1842, 64 L. Ed. 2d 266 (1980), but need not know the
identities of all the conspirators, nor need a defendant
know all the details of the enterprise. Riccobene, supra,
709 F.2d at 225. It is sufficient if a defendant knows "the
general nature of the enterprise and know[s] that the
enterprise extends beyond his individual role." United
States v. Eufrasio, 935 F.2d 553, 577 n. 29 (3d
Cir.1991) (quoting United States v. [*177] Rastelli, 870
F.2d 822, 828 (2nd Cir.), cert. denied, 493 U.S. 982,
110 S. Ct. 515, 107 L. Ed. 2d 516 (1989)).
Greater controversy [***57] surrounds the question of
the nature of the agreement required of a RICO
conspirator. The debate focuses on whether a
defendant must agree to commit personally at least two
acts of racketeering or whether a defendant's
agreement that others will commit the predicate acts is
sufficient.
In United States v. Elliott, supra, 571 F.2d at 902, one of
the earliest cases to discuss the elements of a RICO
conspiracy, the court expressed the view that "Congress
intended to authorize the single prosecution of a multifaceted, diversified conspiracy by replacing the
inadequate 'wheel' and 'chain' rationales [for conspiracy]
with a new statutory concept: the enterprise." Although
ruling only that the government must prove an
agreement to participate in the enterprise's affairs
through a pattern of racketeering activity, [**269] the
court in United States v. Winter, 663 F.2d 1120, 1136
(1st Cir.1981), cert. denied, 460 U.S. 1011, 103 S. Ct.
1249, 75 L. Ed. 2d 479 (1983), cert denied, 460 U.S.
1011, 103 S. Ct. 1250, 75 L. Ed. 2d 479 (1983), relied
on Elliott to hold that a RICO conspiracy required a
defendant to agree to commit personally two or more
predicate acts. Other courts follow Elliott and Winter
[***58] in holding that to be convicted of a conspiracy to
violate RICO, a defendant must agree to commit
personally two acts of racketeering activity. E.g., United
States v. Ruggiero, 726 F.2d 913, 921 (2d Cir.), cert.
denied, 469 U.S. 831, 105 S. Ct. 118, 83 L. Ed. 2d 60
(1984); United States v. Sutherland, 656 F.2d 1181,
1191-94 (5th Cir.1981), cert. denied, 455 U.S. 949, 102
S. Ct. 1451, 71 L. Ed. 2d 663 (1982), cert denied, 455
U.S. 991, 102 S. Ct. 1617, 71 L. Ed. 2d. 852 (1982);
Riccobene, supra, 709 F.2d at 224-25.
However, many federal circuits find that a RICO
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conspiracy agreement exists when a defendant agrees
to participate in the conduct of an enterprise's affairs
with the knowledge and intent that someone associated
with the enterprise will commit at least two predicate
acts. Banks, supra, 918 F.2d at 421; United States v.
Pryba, 900 F.2d 748, 760 (4th Cir.), cert. denied, 498
U.S. 924, 111 S. Ct. 305, 112 L. Ed. 2d 258 (1990);
United States v. Neapolitan, [*178] supra, 791 F.2d at
494; United States v. Joseph, 781 F.2d 549, 554 (6th
Cir.1986); United States v. Adams, 759 F.2d 1099, 1116
(3rd Cir.), cert. denied, 474 U.S. 971, 106 S. Ct. 336, 88
L. Ed. 2d 321 (1985), cert denied, 474 U.S. 906, 106 S.
Ct. 275, 88 L. Ed. 2d. 236 (1985); [***59] United States
v. Kragness, 830 F.2d 842, 860 (8th Cir.1987); United
States v. Carter, 721 F.2d 1514, 1531 (11th Cir.), cert.
denied, 469 U.S. 819, 105 S. Ct. 89, 83 L. Ed. 2d 36
(1984).
Our legislative history is silent as to the meaning of the
conspiracy provisions of the RICO statute. The fairest
implication of this silence is that the Legislature intended
that HN12[ ] general conspiracy law apply to
prosecutions for conspiracy to violate RICO. See
Federal Insurance Co. v. Ayers, 772 F. Supp. 1503,
1509 (E.D.Pa. 1991) (relying on N.J.S.A. 2C:5-2 to grant
plaintiff's motion for summary judgment on RICO
conspiracy liability), reconsid. denied, 1991 WL 274836.
Our finding of that intent is in fact impelled by the RICO
statute itself, N.J.S.A. 2C:41-2d, which incorporates the
definition of "conspiracy" contained in the Code of
Criminal Justice, N.J.S.A. 2C:5-2b.
Under traditional standards, the gravamen of the crime
of conspiracy is the criminal agreement. State v. Dennis,
43 N.J. 418, 423, 204 A.2d 868 (1964). A conspiracy
conviction does not turn on "doing the act, nor effecting
the purpose for which the conspiracy is formed, nor in
attempting to do them, nor in inciting others to do them,
but [***60] in the forming of the scheme or agreement. .
. ." State v. Carbone, 10 N.J. 329, 337, 91 A.2d 571
(1952). That traditional understanding is codified in the
Criminal Code definition of conspiracy:
"[a] person is guilty of conspiracy with another
person or persons to commit a crime if with the
purpose of promoting or facilitating its commission
he:
(1) Agrees with such other person or persons that
they or one or more of them will engage in conduct
which constitutes such crime * * *;
[N.J.S.A. 2C:5-2a.]
Moreover, to be guilty of conspiracy, the conspirators do

not have to know each other, nor need they have
personal knowledge of the outcome of the plan, State v.
Stefanelli, 78 N.J. 418, 428-29, [*179] 396 A.2d 1105
(1979), and they do not have to join in the common
purpose at the same time. State v. Spruill, 16 N.J. 73,
80-81, 106 A.2d 278 (1954). The Code reflects that
understanding, providing that a person may be guilty of
conspiring with others to commit a crime "whether or not
he knows their identity." N.J.S.A. 2C:5-2b.
The federal understanding of the RICO conspiracy
offense comports with our traditional treatment of
conspiracy. Federal RICO was enacted against the
backdrop of traditional conspiracy [***61] law. "Under
classic conspiracy law, agreeing to the commission of
the conspiracy's illegitimate objectives constitutes the
crime." Neapolitan, supra, 791 F.2d at 496; accord
Carter, supra, 721 F.2d at 1529; Pryba, supra, 900 F.2d
at 760. A defendant may be guilty of a RICO conspiracy
without committing a substantive RICO offense. In
Jones v. Meridian Towers Apartments, Inc., 816 F.
Supp. 762, 772-73 [**270] (D.D.C.1993), the court
determined that a conviction for a RICO conspiracy
under subsection (d) requires that a defendant agree to
violate RICO, regardless of whether he or she agreed to
commit personally the predicate acts of subsection (c).
That analysis, it reasoned, "applies equally to the
conduct or participation requirement" of subsection (c)
and, hence, to prove a conspiracy violation, the
government need not show that the conspirator
participated to the extent required by federal law under
subsection (c), according to the Reves test. See United
States v. Quintanilla, 2 F.3d 1469, 1484-85 (7th
Cir.1993) (following Jones); Morin v. Trupin, 832 F.
Supp. 93, 99 (S.D.N.Y.1993) (same); Fidelity Fed. Sav.
& Loan Ass'n v. Felicetti, 830 F. Supp. 257, 261
(E.D.Pa.1993) (same).
A fundamental [***62] tenet of RICO construction is that
RICO creates new remedies but not new crimes, such
that "a conspiracy to violate RICO should not require
anything beyond that required for a conspiracy to violate
any other federal crime." Neapolitan, supra, 791 F.2d at
497. When read together, subsections (c) and (d) under
RICO "speak only to 'conspiring to conduct or
participate, directly or indirectly, in the conduct of such
enterprise's [*180] affairs through a pattern of
racketeering activity, i.e., two acts of racketeering
activity within at least ten years of each other.'" Carter,
supra, 721 F.2d at 1529. The phrase "through a pattern
of racketeering activity" modifies the language
preceding it, "the conduct of such enterprise's affairs,"
rather than the phrase "conspiring to conduct or
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participate." Id. at 1529 n. 22. Hence, requiring an
agreement to commit personally the predicate acts in
addition to agreement to the conspiratorial objective
would establish a new form of conspiring with a degree
of involvement that is not required of any other type of
conspiracy. Neapolitan, supra, at 497-98; Pryba, supra,
900 F.2d at 760.

V

The Appellate Division here determined that there exists
"no necessity that [***63] a RICO conspirator be
involved in all aspects of the conspiracy, or have
knowledge of all its participants." 268 N.J. Super. at
134, 632 A.2d 1222. A defendant's knowledge of the
general nature of the enterprise and knowledge that the
enterprise extends beyond his or her individual role is
sufficient. Ibid. Moreover, "[f]or purposes of a RICO
conspiracy, it is irrelevant whether each defendant
participated in the enterprise's affairs through different
and unrelated crimes, so long as the jury may
reasonably infer that each crime was intended to further
the enterprise's affairs." Id. at 110, 632 A.2d 1222.
Accordingly, the Appellate Division held that HN13[ ] in
establishing a RICO conspiracy the State must show
that a defendant
agreed to participate directly or indirectly in the
conduct of the affairs of the enterprise by agreeing
to commit, or to aid other members of the
conspiracy to commit, at least two racketeering acts
* * *; and that he or she acted knowingly and
purposely with knowledge of the unlawful objective
of the conspiracy and with the intent to further its
unlawful objective.

The trial court, in instructing the jury on the elements of
the substantive [***65] RICO offense, identified the
following six elements of the crime:
(1) an Enterprise existed which was engaged in the
unlawful disposal of solid waste within New Jersey;
(2) the Enterprise engaged in or its activities
affected trade or commerce; (3) the defendant was
employed by or associated with the Enterprise; (4)
the defendant engaged in a pattern of racketeering
activity as will be defined later under the heading
"Fourth Element." In order to establish such a
pattern of racketeering activity the defendant must
have committed at least two racketeering acts; (5)
the defendant conducted or participated directly or
indirectly in the conduct of the Enterprise's affairs
through that pattern of racketeering activity; and (6)
the defendant acted knowingly and purposely.

[268 N.J. Super. at 99-100, 632 A.2d 1222.]
The Appellate Division further concluded a defendant
need not [***64] agree to commit personally at least
two predicate acts of racketeering. We concur. That
conclusion is consistent with the Code definition of
conspiracy, N.J.S.A. 2C:5-2a, which criminalizes an
agreement that others will commit the substantive crime
that is the objective of the conspiracy. Further, as
pointed out by the [*181] Appellate Division, requiring
a defendant to agree to commit personally at least two
predicate acts would "'dilute the effectiveness of the
RICO conspiracy remedy, and thwart [the legislative]
objectives'" of the statute. 268 N.J. Super. at 123, 632
A.2d 1222 (quoting Adams, supra, 759 F.2d at 1116).
Such a narrowing requirement could immunize a mob
boss who neither agreed to commit personally nor
actually participated in the commission of the predicate
acts. Ibid. We are confident that the Legislature
intended to confer no such immunity.

We turn, finally, to consider whether the trial court
provided the jury with correct and adequate instructions
on the several critical elements of the RICO substantive
and conspiracy [**271] offenses and whether the
evidence supported the jury's determinations of guilt.

The Appellate Division enumerated five elements
necessary to prove a violation under N.J.S.A. 2C:41-2c:

(1) the existence of an enterprise; (2) that the
enterprise engaged in or its activities affected trade
or commerce; (3) that defendant was employed by,
or associated with the enterprise; (4) that he or she
participated in the conduct of the affairs of the
enterprise; and (5) that he or she participated
through a pattern [***66] of racketeering activity.
[268 N.J. Super. at 99, 632 A.2d 1222.]
The trial court also gave particularized instructions on
the critical terms: enterprise, pattern of racketeering
activity, participation and conspiracy.
[*182] A.
The trial court began its definition of "enterprise" by
quoting most of the text of N.J.S.A. 2C:41-2c. The court
then identified three sub-elements that the jury must find
in order to find the existence of an "enterprise." These
included: "(1) an organization, formal or informal, which
was ongoing; (2) in which the various associates
functioned as a continuing unit; and (3) which existed
separate and apart from the pattern of racketeering acts
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in which the various associates engaged." Further, in
explaining the first sub-element, the trial court
emphasized evidence "that the group had some
structure for making decisions and some mechanism for
controlling its own affairs on an ongoing basis." In
explaining the second sub-element, the court
emphasized evidence "that the associates performed
roles which fit the structure of the group and furthered
its aims and activities" and that "the group must have an
existence beyond what is necessary merely to commit
the racketeering [***67] acts." The trial court also
charged the jury that it must find that the enterprise had
an existence separate from that necessary merely to
commit the racketeering acts. The court concluded its
instruction on the enterprise element by informing the
jury that it could convict only on a finding of a single
enterprise.
We are satisfied that the convictions can be affirmed,
while yet endorsing neither the very broad definition of
"enterprise" applied by the Appellate Division, 268 N.J.
Super. at 143, 632 A.2d 1222, nor the requirement of a
structure beyond that necessary to commit the
racketeering acts, as suggested by the trial court. That
requirement of a structure imposed an additional factor
to be proved by the State, and clearly its inclusion in the
instruction did not prejudice defendants.
Defendants also argue that no jury can find the
existence of an "enterprise" unless it finds the existence
of a "common purpose," and concluded that because
the trial court never so instructed the jury, the
convictions cannot stand. Defendants [*183] contend
that they had no such purpose because each was
interested chiefly in his own profit. The Appellate
Division found that the trial court's charge adequately
[***68] communicated the substance of the element of
"common purpose." Moreover, the Appellate Division
noted that this claim was raised as plain error, and that
defendants have not shown prejudice. 268 N.J. Super.
at 108-09, 111-14, 632 A.2d 1222.
[**272] In assessing the evidence, the Appellate
Division characterized the defendants as forming
a somewhat disorganized group of individuals.
They had no real "leader" as that term is commonly
understood; there was no one to whom all
members owed allegiance, or to whom all members
are required to report. In fact, the group's members
did not even seem to like each other, and were
often engaged in double-dealing and backstabbing. However, they deliberately associated
themselves with one another in order to make

money from illegal dumping.
[Id. at 107, 632 A.2d 1222.]
The adequacy of the evidence to support the jury's
determination of the existence of an enterprise is also
demonstrated indirectly by the trial court's disposition of
defendants' motion for an acquittal based on the
grounds that the State had not proven the existence of
an "ascertainable structure." In evaluating the evidence
and denying the motion, the trial court noted the
common purpose of [***69] the associates, the
continuing character of their efforts, and their functional
division of labor. See 268 N.J. Super. at 105, 632 A.2d
1222.
The evidence demonstrates that defendants were at the
core of a large-scale dumping scheme involving many
people. All were aware of the illegal objective of the
enterprise, and they discussed their plans frequently.
The dirt brokers solicited the dumpers, arranged for the
provision of dump sites, and generally oversaw the
entire operation.
The public-official defendants
functioned as protectors of the scheme and deliberately
frustrated official investigations into the dumping.
Various other persons, such as the lookouts and the
individual haulers, performed distinct roles integral to
the running of the enterprise. Defendants planned
where the dumping would occur and determined when
sites had to be [*184] switched. The scheme required
notice of when and where to dump each evening and
the falsification of public records. The scheme thus
entailed an enterprise that displayed an "organization"
[***70] of its members as evidenced by the interaction
of the participants, and the extensive planning,
coordination and cooperation necessary to effectuate its
objectives.
B.
We consider next the correctness of the instruction and
the sufficiency of the evidence with respect to the
element of "pattern of racketeering activity."
The trial court began its instruction on this element by
noting that it requires proof of at least two racketeering
acts, and then instructed the jury on the elements of the
various alleged predicate offenses themselves. With
respect to the necessity of a "pattern," the court noted
that proof of two racketeering acts is necessary but not
sufficient. Its instruction contains within it strong
suggestions of both relatedness and continuity
requirements.
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In addition to quoting the statute, N.J.S.A. 2C:41-2c, the
court stated that
in determining whether racketeering acts constitute
a pattern, you should consider whether the acts are
related to each other or to the affairs of the
Enterprise. The acts may be considered related if,
due to the organization, duration and objectives of
the Enterprise, the acts posed a threat of a series of
criminal violations over a significant period
[***71] of time. Acts do not constitute a pattern if
they reflect merely isolated or sporadic activity.
Rather, taken together, the acts must be related in
some way and must reflect continuous activity
during the period in which they were committed.
With respect to the continuity aspect of the pattern, the
court charged:
Evidence of continuous activity could be shown by
the existence of a threat of an ongoing series of
criminal violations over a significant period of time.
You should consider the number of acts committed,
the length of time during which they were
committed, the similarity of the acts, the number of
victims and any distinguishing characteristics of the
acts.
[*185] The court concluded its instruction on the
pattern element by stating:
In summary, you may find that a defendant
engaged in a pattern of racketeering activity if you
find that the defendant committed [**273] at least
two or more of the racketeering acts charged
against that defendant; that the acts were related,
not isolated events; and that the acts reflected
ongoing activity.
With respect to the challenge to the jury instructions
concerning "pattern of racketeering," the Appellate
Division acknowledged that the trial court's instruction
[***72] required a finding of both relatedness and
continuity. 268 N.J. Super. at 131, 632 A.2d 1222. It
found that the State had presented sufficient evidence
for the jury to determine that defendants had agreed to
commit and had committed predicate acts with the same
or similar purpose and the same or similar participants
to further the illegal dumping. Id. at 143, 632 A.2d 1222.
"Here, 'relatedness' among the predicate acts can be
inferred from the facts." Ibid.
We are satisfied that the State provided ample evidence
to prove a pattern of racketeering activity committed by
defendants. That evidence demonstrates a pattern of

racketeering activity under the totality of the
circumstances by establishing incidents that are both
related and are neither isolated nor disconnected.
Defendants engaged in repeated incidents of
racketeering activity that involved the same participants
throughout most of the enterprise, and the same
methods of commission. Defendants had a system
ensuring that the enterprise ran smoothly. Clearly, the
repeated criminal acts were related by having the
common purpose of furthering the goal of the enterprise,
which was to make money from illegal dumping.
Further, the State [***73] proved that the incidents of
racketeering were not isolated or sporadic events in that
the illegal acts were the enterprise's regular way of
doing business and were ongoing in that they occurred
over a period of time and posed a threat of continuation
into the future.
C.
We deal next with the instructions and the evidence
concerning participation and conspiracy. We note that
two defendants, Bassi [*186] and Harvan, were
convicted of violating subsection c, the conduct or
participation substantive offense, while all defendants
were convicted of conspiracy under subsection d.
In listing the six elements of the substantive RICO
crime, the trial court identified two elements relevant to
the issue of the participation of particular defendants.
The trial court required the State to prove that "the
defendant was employed by or associated with the
Enterprise," and that "the defendant conducted or
participated directly or indirectly in the conduct of the
Enterprise's affairs through that pattern of racketeering
activity." The court proceeded separately to define each
of those elements.
With respect to the "employed by or associated with"
element, the court, evidently drawing on the language
by which [***74] the statute establishes the "conduct or
participate" element, stated that:
This can be shown by the defendant knowingly
participating directly or indirectly in the conduct of
the affairs of the enterprise. The defendant need
not have known the identity of all the other
participants in the enterprise or the details of the
commission of each of the racketeering acts
committed by others, but the defendant must have
been aware of the scope and unlawful activities of
the enterprise.
With respect to the "conduct or participate" element
itself, the court instructed the jury that
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This element requires the State to prove beyond a
reasonable doubt that a connection exists between
the Enterprise on the one hand and the pattern of
racketeering acts on the other hand. A connection
is shown if: (1) the racketeering acts were related to
the activity of the Enterprise or (2) the defendant
was able to commit the racketeering acts solely
because of his position in the Enterprise, or is
involved in the control of the affairs of the
Enterprise.
Although the trial court did not charge the jury literally in
the terms of our formulation of the requirement of
participation, its charge effectively covered each
[***75] of the essential aspects of the standard we now
adopt. The trial court's charge required that the
participation be "knowing," and that defendants be
"aware of the scope and unlawful [**274] activities of
the enterprise." The charge also required that the "acts"
of defendants be "related to the activity of the
Enterprise" or be undertaken because of a defendant's
position or control within the enterprise. That sufficiently
embraces the standard that the participatory acts must
[*187] knowingly seek to further or assist the operation
of the enterprise or to implement or effectuate
managerial or supervisory decisions. As the Appellate
Division pointed out, though most of the defendants
were convicted of conspiracy under subsection d, "there
was ample evidence to conclude such participation
existed." 268 N.J. Super. at 132, 632 A.2d 1222. We
fully concur.
Defendants were all key players in the illegal scheme,
and without their participation and direction, the
enterprise could not have been successful. In addition,
defendants did actually commit acts of racketeering to
further the conspiracy; thus, agreement to the
commission of those acts is indisputable. The
defendants in the action now before the Court
[***76] represent only a part of the enterprise. They
were, however, an important part. Joseph Mocco,
otherwise known, according to the indictment, as "The
Big Guy," "The King," and "God," was the Town Clerk of
North Bergen. He was responsible for the issuing of all
manner of permits, including permits to dump. The
evidence strongly indicates that he was the supervisor
of defendant Hurtuk, the license inspector, and also that
Mocco held meetings in his office at which the principal
participants appeared. Defendant Dulanie was the
deputy chief of police, and appears to have exerted his
influence to get charges dismissed against the dumpers,
in return for a fee, and may also have participated in
meetings at Mocco's office. Hurtuk, finally, was very

active in the everyday management of the enterprise.
Whenever the dumpers encountered trouble, they would
summon him to the site and he would handle the
problem. Also, he attempted to divert the investigation of
the undercover DCJ officers away from the enterprise.
Defendants Harvan and Bassi appear to have been
responsible for finding dumping sites and for
establishing a payment schedule with people who
needed to dump. Finally, there is the now-deceased
[***77] defendant Ball, who as a dumper also played an
important role in the enterprise.
With respect to the conspiracy charge, the trial court first
explained to the jury the meaning of the substantive
RICO crime, and then instructed the jury on the crime of
conspiring to commit [*188] substantive RICO offense.
It identified the following five elements of the crime:
(1) An Enterprise existed which was engaged in the
unlawful disposal of solid waste within New Jersey;
(2) the Enterprise engaged in or that its activities
affected trade or commerce;
(3) the defendant was employed by or associated
with the Enterprise;
(4) the defendant agreed to participate directly or
indirectly in the conduct of the affairs of the
Enterprise by agreeing to commit or aid some other
members of the conspiracy in the commission of at
least two racketeering acts as charged in the
Indictment;
(5) the defendant acted knowingly and purposely
with knowledge of the unlawful objective of the
conspiracy charged in the Indictment and with an
intent to further that unlawful objective.
As for the first three elements, the trial court referred the
jury to the instructions given with respect to the
substantive
RICO
offense.
On
the
fourth
[***78] element, the court instructed the jury as follows:
In order for you to find a defendant guilty of the
crime of conspiracy, the State need not prove the
defendant actually committed the crime of
racketeering; rather, the State must prove beyond a
reasonable doubt that the defendant with the
purpose of promoting and facilitating the
commission of the crime of racketeering, agreed
with at least one other person referred to in the
Indictment that one of them would commit the crime
or engage in conduct which would constitute the
crime or an attempt to or a solicitation to commit the
crime, or agreed to aid such other person or
persons in the planning or commission of the crime.
[**275] The court further explained that the State need
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not prove the actual commission of racketeering, but
only that the defendant "agreed to participate directly or
indirectly in the conduct of the affairs of the racketeering
enterprise and agreed to the commission of at least two
racketeering acts." The court proceeded to give other
general instructions on the elements of a conspiracy.
Relevant to the issues raised on appeal was the
instruction that:
To be a member of the conspiracy, a person need
not know all the details [***79] of the conspiracy or
know all its members, or the details of the
commission of the racketeering acts by others, but
the defendant must be aware of the scope and
unlawful activities of the conspiracy.
We are satisfied that the trial court's instructions
correctly conveyed to the jury the standards for
determining a RICO conspiracy.
[*189] We agree with the Appellate Division, 268 N.J.
Super. at 135, 632 A.2d 1222, that the evidence was
more than sufficient to support the conspiracy
convictions.
VI
The judgments of conviction are affirmed.
Chief Justice Wilentz and Justices Pollock, O'Hern,
Garibaldi and Stein join in Justice Handler's opinion.
Justice Coleman did not participate.
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Colombo family of La Cosa Nostra. Defendant's brother
was also a member. Defendant's brother was the
State's principal witness against defendant. On appeal,
defendant asserted that his racketeering conspiracy
conviction was time-barred. The court held that
defendant’s 2004 conviction for racketeering conspiracy
was not time-barred under the general five-year statute
of limitations governing criminal prosecutions, N.J.S.A.
§ 2C:1-6, because the totality of the evidence permitted
the jury to find that the charged conspiracy continued
into the limitations period and, significantly, in light of the
tolling provision in § 2C:1-6(e), the superseding
indictment alleged the same conduct as that alleged in
the original indictment. The court noted that the original
indictment was not dismissed prior to the return of the
superseding indictment; thus, under the statutory tolling
provision, the limitation period was tolled while that
indictment was pending. The court found no error with
regard to the jury instructions given or defendant's
sentencing.
Outcome
The Court affirmed the judgment.
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Defendant appealed the judgment of the Superior Court,
Appellate Division (New Jersey), affirmed his conviction
for racketeering conspiracy, a crime of the first degree,
in violation of N.J.S.A. § 2C:41-2(c), and murder.
Defendant was sentenced to an aggregate term of life
plus 20 years with 40 years of parole ineligibility.
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A New Jersey Racketeer Influenced and Corrupt
Organizations Act, N.J.S.A. §§ 2C:41-1 to 2C:41-6.2,
enterprise need not have a defined organization,
structure, or leadership.
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When a court's conclusion is based on its interpretation
of the law and the legal consequences that flow from
established facts, its conclusion is not entitled to any
special deference. As such, an appellate court's review
is de novo. Moreover, the standards governing the
performance of our de novo interpretive task are equally
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Legislature's intent. Thus, the plain language of the
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prosecution of the offense. It is more than merely an
affirmative defense to be asserted by a defendant.
Under N.J.S.A. § 2C:1-6(b)(1), a prosecution for a crime
generally must be commenced within five years after it
is committed. The statute defines when an offense is
committed: it is either when every element occurs or if
the code prohibits a continuing course of conduct, at the
time when the course of conduct or the defendant's
complicity therein is terminated. § 2C:1-6(c). Further,
the statute defines the commencement of a prosecution
as the date when an indictment is found. § 2C:1-6(d).
Section 2C:1-6(e) provides, in part, that the limitation
period does not run during any time when a prosecution
against the accused for the same conduct is pending in
the State of New Jersey. Determining when the period
of limitations commences and ends is inherently difficult
in a conspiracy prosecution for every conspiracy is by its
very nature secret.
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A court is guided by the New Jersey Legislature's
explicit statement that the New Jersey Racketeer
Influenced and Corrupt Organizations Act, N.J.S.A. §
2C:41-2 shall be liberally construed to effectuate the
remedial purposes of the chapter. N.J.S.A. § 2C:41-6.
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Because the New Jersey Racketeer Influenced and
Corrupt Organizations Act (RICO), N.J.S.A. §§ 2C:41-1
to 2C:41-6.2, statute is modeled upon its federal
counterpart, it is appropriate to accept guidance from
the federal RICO cases.

] Inchoate Crimes, Conspiracy

In New Jersey, the statute of limitations in a criminal
statute is tantamount to an absolute bar to the
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Corrupt

The pattern of racketeering activity and the activity
criminalized under the Federal Racketeer Influenced
and Corrupt Organizations Act (RICO), 18 U.S.C.S. §§
1961-1968, should be, or threaten to be, ongoing. RICO
is not designed to punish mere repeated offenses.
Federal cases have repeatedly noted the significance of
an indictment alleging a RICO conspiracy, as opposed
to other forms of conspiracy. For example, the Second
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presumption that the conspiracy continued until the
defendant demonstrates otherwise.
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of a New Jersey Racketeer Influenced and Corrupt
Organizations Act, N.J.S.A. §§ 2C:41-1 to 2C:41-6.2,
conspiracy within the relevant time period, an appellate
court considers whether the totality of the evidence
permitted a reasonable jury to find that the charged
conspiracy continued into the limitations period.

Corrupt

The Second Circuit ha noted that proof that a defendant
agreed to participate in the affairs of the enterprise
through a pattern of racketeering activity does not
require proof that the defendant himself agreed that he
would commit two or more predicate acts. A defendant
need only know of, and agree to, the general criminal
objective of a jointly undertaken scheme to be found
guilty of a Federal Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C.S. §§ 1961-1968,
conspiracy. Although a substantive RICO charge is
barred by limitations as to any defendant unless that
defendant committed a predicate act within the five-year
limitations period, a RICO conspiracy is complete, thus
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] Conspiracy, Elements

Juries are routinely instructed that they may draw logical
inferences from the evidence presented to them and
that circumstantial evidence is of as equal weight as
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direct evidence. Courts have regularly held that
conspiracy may be proven through circumstantial
evidence.
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A conspirator is liable for the acts of his co-conspirators,
even if he is not aware of them. N.J.S.A. § 2C:2-6(b).
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N.J.S.A. § 2C:5-2(f)(3) provides that if an individual
abandons an agreement to conspire, the conspiracy is
terminated as to him only if and when he advises those
with whom he conspired of his abandonment or he
informs law enforcement authorities of the existence of
the conspiracy and of his participation therein.
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] Trials, Jury Instructions

An essential ingredient of a fair trial is that a jury receive
adequate and understandable instructions. Correct jury
instructions are at the heart of the proper execution of
the jury function in a criminal trial.
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] Reversible Error, Jury Instructions

Where the challenge to the court's instructions
implicates only one portion of the charge, the Supreme
Court of New Jersey has repeatedly held that portions of
a charge alleged to be erroneous cannot be dealt with in
isolation but the charge should be examined as a whole
to determine its overall effect. The appellate court's
review, moreover, must not lose sight of the distinction
between instructions that are legally incorrect and those
that are merely capable of being improved.

] Particular Instructions, Unanimity

The notion of unanimity requires jurors to be in
substantial agreement as to just what a defendant did
before determining his or her guilt or innocence.
Ordinarily, a general instruction on the requirement of
unanimity suffices to instruct the jury that it must be
unanimous on whatever specifications it finds to be the
predicate of a guilty verdict. There may be
circumstances in which it appears that a genuine
possibility of jury confusion exists or that a conviction
may occur as a result of different jurors concluding that
a defendant committed conceptually distinct acts.
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] Particular Instructions, Unanimity

In Parker, the Supreme Court of New Jersey provides
examples of circumstances in which the general
instruction that a verdict must be unanimous will not
suffice. Those circumstances include where: (1) a single
crime could be proven by different theories supported by
different evidence, and there is a reasonable likelihood
that all jurors will not unanimously agree that the
defendant's guilt was proven by the same theory; (2) the
underlying facts are very complex; (3) the allegations of
one count are either contradictory or marginally related
to each other; (4) the indictment and proof at trial varies;
or (5) there is strong evidence of jury confusion. The
general rule is that in cases where there is a danger of a
fragmented verdict the trial court must upon request
offer a specific unanimity instruction.
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] Criminal Process, Right to Confrontation

The Sixth Amendment to the United States Constitution,
U.S. Const. amend. VI, provides, in part, that in all
criminal prosecutions, the accused shall enjoy the right
to be confronted with the witnesses against him. The
Confrontation Clause proscribes the use of out-of-court
testimonial hearsay, untested by cross-examination, as
a substitute for in-court testimony. The ultimate goal of
the Confrontation Clause is to test the reliability of
testimonial evidence in 'the crucible of crossexamination.
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N.J.S.A. § 2C:1-8(e) directs that a trial court shall not
charge the jury with respect to an included offense
unless there is a rational basis for a verdict convicting
the defendant of the included offense. The Supreme
Court of New Jersey has long interpreted the statute's
directive as requiring satisfaction of a two-part test: For
a trial court to charge a jury on an unindicted offense,
the court must conclude not only that the offense is
included in the charged offense but also that the
evidence at trial presents a rational basis for the jury to
acquit the defendant of the greater offense and convict
him or her of the lesser. Whether an included offense
charge is appropriate requires (1) that the requested
charge satisfy the definition of an included offense set
forth in N.J.S.A. § 2C:1-8(d); and (2) that there be a
rational basis in the evidence to support a charge on
that included offense.
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The central task when a violation of the Confrontation
Clause, U.S. Const. amend. VI, is alleged is to
determine whether the offending evidence was
testimonial in nature. Witnesses against the accused,
for Confrontation Clause purposes, are those who bear
testimony. In the constitutional sense, testimony is when
an accuser makes a formal statement to government
officers. Out-of-court testimonial statements include
affidavits, depositions, grand jury testimony, and
statements taken by police officers in the course of
interrogations, statements which, given the manner of
their use in court, are the functional equivalent of
testimony, but which have not been subjected to crossexamination.
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convicted of an offense included in an offense charged
whether or not the included offense is an indictable
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attempt or conspiracy to commit the offense charged or
to commit an offense otherwise included therein.
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N.J.S.A. § 2C:5-4 states that a conspiracy to commit a
crime of the first degree is a crime of the second
degree.

permissible to create ambiguity. If the plain language
leads to a clear and unambiguous result, then the
court's interpretive process is over.
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] Legislation, Interpretation

When a court examines a statute, the court's goal is to
discern and effectuate the legislature's intent. Thus, the
plain language of the statute is a court's starting point.
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See N.J.S.A. § 2C:41-3(a).

Criminal Law & Procedure > Criminal
Offenses > Classification of Offenses > Felonies
Criminal Law & Procedure > ... > Inchoate
Crimes > Conspiracy > Penalties
Criminal Law &
Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > Penalties
HN24[

] Classification of Offenses, Felonies

The crime of racketeering conspiracy appears at the
New Jersey Racketeer Influenced and Corrupt
Organizations Act (RICO), N.J.S.A. § 2C:41-2(d), and is
therefore embraced by that penalty provision. Applying
the plain language of the RICO penalty provision, if the
pattern of racketeering activity involves crimes of
violence or firearms, the racketeering conspiracy is of
the first degree.
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Where the legislative intent is plainly expressed by the
language of the statute, resort to extrinsic sources is not

(This syllabus is not part of the opinion of the Court. It
has been prepared by the Office of the Clerk for the
convenience of the reader. It has been neither reviewed
nor approved by the Supreme Court. Please note that,
in the interest of brevity, portions of any opinion may not
have been summarized).
State v. Aurelio Ray Cagno (A-60-09)(064834)
Argued September 27, 2010 -- Reargued October 24,
2011 -- Decided August 8, 2012
WEFING, P.J.A.D. (temporarily assigned), writing for
a majority of the Court.
In this appeal, the Court considers whether defendant's
conviction for racketeering conspiracy was time-barred
under the general five-year statute of limitations
governing criminal prosecutions. The Court also
considers whether the manner in which the trial court
permitted the prosecution to establish the continuation
of the conspiracy violated defendant's right to
confrontation.
The State's case against defendant revolves around his
membership in the Colombo family of La Cosa Nostra.
La Cosa Nostra is a nation-wide network of enterprises,
referred [***2] to as "families," devoted to generating
profits for its members through criminal activities.
Defendant's brother Rocco Cagno ("Rocco") also was a
member of the Colombo family. To become a member,
one must swear an oath of allegiance to the family and
an oath of silence. Membership is for life and withdrawal
is not an option.
Despite the oath of silence that Rocco and defendant
had taken upon becoming members of the Colombo
family, Rocco was the State's principal witness against
defendant. Rocco testified that he and defendant had
been associated with La Cosa Nostra from at least the
early 1970s, but that they did not become "made"
members until 1987. During that early period, Rocco
engaged in various criminal enterprises affiliated with La
Cosa Nostra and worked with James Randazzo. Rocco
testified that in 1988, he, his brother, Randazzo and
others participated in the murder of Jimmy Angellino at
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Rocco's house. Rocco admitted that this was not the
first or the last homicide with which he was involved.
In 1992, Randazzo was incarcerated on unrelated
charges. Rocco, defendant, and another family member,
Salvatore Lombardino, became concerned that
Randazzo might implicate them in the Angellino
[***3] murder, and the three agreed that Randazzo had
to be killed. They designated defendant as the shooter.
On May 17, 1993, the three traveled in Lombardino's car
and met Randazzo in a motel parking lot in Tinton Falls.
Defendant got into Randazzo's car, shots were fired,
and Randazzo was killed. Rocco said that defendant
told him he was sure Randazzo was dead because he
had fired a bullet into Randazzo's head.
Several people were in the vicinity of the shooting, and
one witness gave police the license number of
Lombardino's car. Lombardino's car was found
abandoned in Brooklyn. DNA testing found a match
between Randazzo's blood and a stain on the rear
driver's-side door of the car. A number of cigarette butts
were recovered from the rear of the vehicle, and DNA
testing linked some to defendant. In a search of
defendant's house, additional evidence was discovered
linking defendant to Lombardino and Randazzo.
As the investigation continued, Rocco began to consider
cooperating with law enforcement. In 1994, Rocco,
wearing a recording device, met with Lombardino.
During that meeting, Lombardino suggested a meeting
with defendant to develop their alibi with respect to the
Randazzo slaying. In [***4] March 1994, Rocco entered
a plea and cooperation agreement with federal
authorities where he would plea to one count of
conspiracy to engage in a pattern of racketeering and
three counts of conspiracy to commit murder. He agreed
to cooperate with the government's investigation into
organized crime. In October 1994, Lombardino pled
guilty to conspiracy to commit murder in aid of
racketeering and other offenses. Approximately one
year later, in November 1995, defendant pled guilty in
the Eastern District of New York to racketeering
conspiracy, also admitting to participating in a
conspiracy to murder Angellino.
A State grand jury returned a two-count indictment
against defendant in February 2000. The first alleged
racketeering conspiracy, a crime of the first degree, in
violation of N.J.S.A. 2C:41-2(c), naming Lombardino as
an unidentified co-conspirator. The second count of the
indictment charged defendant with the murder of
Randazzo.

The trial against defendant began in May 2002.
Lombardino was called twice to appear as a witness in
this trial, and, out of the presence of the jury, invoked
his Fifth Amendment right not to incriminate himself.
While leaving the courtroom on both occasions,
[***5] Lombardino smiled at defendant, spoke words of
encouragement to him, and gave him a thumb's up sign.
Rocco appeared and testified against defendant. The
jury was unable to reach a verdict and a mistrial was
declared in June 2002.
The government elected to try defendant a second time,
but first obtained a superseding indictment on January
2, 2003 containing the same two counts - first-degree
racketeering conspiracy and murder. The indictment
included among the overt acts in furtherance of the
conspiracy Lombardino's refusals in 2002 to testify at
defendant's first trial.
Defendant's trial under the superseding indictment
commenced in January 2004. Again, Rocco appeared
and testified against his brother. The government called
Lombardino as a witness, but he again invoked his Fifth
Amendment right not to testify. The State called two
witnesses who were present during the first trial and
who testified to the interaction between defendant and
Lombardino — that Lombardino smiled and winked at
him, uttered words of support, and gave defendant a
thumbs up sign. The jury returned a verdict against
defendant of guilty on both counts. Defendant was
sentenced to an aggregate term of life plus twenty
[***6] years with forty years of parole ineligibility.
Defendant appealed his convictions and sentence, and
the Appellate Division affirmed. Defendant filed a
petition for certification, which this Court granted. 200
N.J. 550, 985 A.2d 648 (2009).
HELD: The totality of the evidence permitted the jury to
find that the charged conspiracy continued into the
limitations period; the manner in which the prosecution
was permitted to establish the continuation of the
conspiracy did not violate defendant's right to
confrontation; and the jury instructions, as a whole,
presented a fair, clear, and accurate statement of the
law.
1. The State was not obligated to present direct
evidence of an overt act that took place at a date later
than the 1994 conversation between Lombardino and
Rocco. There was other evidence presented during the
trial that would permit the jury to infer that the enterprise
continued past that date. The enterprise for purposes of
the RICO statute was the New Jersey crew of the
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Colombo crime family, and it encompassed far more
than the two Cagno brothers, Lombardino, and
Randazzo. Testimony was replete throughout the trial of
the continuing and long-standing nature of that
enterprise. Also, in light [***7] of the ongoing nature of
the RICO conspiracy, defendant's November 1995 guilty
plea does not constitute a termination of the conspiracy
by abandonment. (pp. 23-33)
2. Defendant argues that the trial court erred while
instructing the jury by making mention of the State's
assertion that Lombardino's refusal to testify in 2002
was an act committed in furtherance of the conspiracy.
The Court views this argument as yet another challenge
to the timeliness of defendant's prosecution. The Court
is satisfied that the prosecution was timely in all
respects and that the jury instructions accurately set
forth the law. A conspirator, moreover, is liable for the
acts of his co-conspirators, even if he is not aware of
them. (pp. 33-35)
3. Defendant also complains that the trial court erred in
its instructions because it did not require the jury to
determine unanimously that defendant agreed to the
commission of two or more specific acts of racketeering.
As the Court has emphasized, defendant was charged
with RICO conspiracy. The jury did not have to find a
specific agreement on his part to commit specific
criminal acts. It need only have found that he agreed to
join a RICO enterprise. Because the jury
[***8] instructions, as a whole, presented a fair, clear,
and accurate statement of the law, defendant's
argument provides no basis to reverse his conviction.
(pp. 35-39)
4. Defendant also asserts that the manner in which the
trial court permitted the prosecution to establish during
his 2004 trial that Lombardino had refused to testify
during his 2002 trial violated his right to confrontation.
The testimony did not relate to an out-of-court statement
by a declarant who was not available for crossexamination, and therefore is not "testimonial" for
purposes of the Sixth Amendment. To the extent that
Lombardino's conduct and gestures were testimonial,
statements of a co-conspirator in furtherance of the
conspiracy are an exception to hearsay, and their
admission does not violate the Confrontation Clause.
(pp. 39-43)
5. Defendant's other arguments, including his challenge
to his sentence, are rejected. The plain language of the
penalty provision of the RICO statute is clear, and
defendant was sentenced in accordance with that

language. (pp. 43-49)
The judgment of the Appellate Division is AFFIRMED.
JUSTICE ALBIN, DISSENTING, expresses the view
that the State's use of evidence of Lombardino's silence
[***9] and gestures to prove that he and defendant
were involved in a conspiracy to cover up their prior
misdeeds is a violation of several principles of law,
including defendant's right of confrontation. He also
believes that Lombardino's silence and his friendly
gestures did not constitute a co-conspirator's statement
that falls within an exception to the hearsay rule, and
that the silence and gestures demonstrated only
Lombardino's state of mind, which cannot be imputed to
defendant.
Counsel: James K. Smith, Jr., Assistant Deputy Public
Defender, argued the cause for appellant (Joseph E.
Krakora, Public Defender, attorney).

Steven A. Yomtov, Deputy Attorney General, argued the
cause for respondent (Paula T. Dow, Attorney General
of New Jersey, attorney).

Aurelio Ray Cagno submitted a supplemental brief, Pro
se.
Judges: JUDGE WEFING (temporarily assigned)
delivered the opinion of the Court. JUSTICES
LaVECCHIA, HOENS, and PATTERSON join in JUDGE
WEFING's opinion. JUSTICE ALBIN filed a separate,
dissenting opinion. CHIEF JUSTICE RABNER did not
participate.
Opinion by: WEFING

Opinion
[*493] [**391]
JUDGE
WEFING
(temporarily
assigned) delivered the opinion of the Court.
In 1981, the New Jersey Legislature, convinced that "the
existence of organized [***10] crime and organized
crime type activities [*494] presents a serious threat to
the political, social and economic institutions of this
State," N.J.S.A. 2C:41-1.1, adopted N.J.S.A. 2C:41-1 to
-6.2, New Jersey's counterpart to the Federal Racketeer
Influenced and Corrupt Organizations Act (RICO), 18
U.S.C. §§ 1961-1968. In this appeal, we are called upon
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to consider whether defendant Aurelio Ray Cagno's
2004 conviction for racketeering conspiracy was timebarred under the general five-year statute of limitations
governing criminal prosecutions, N.J.S.A. 2C:1-6. We
consider whether certain evidence was improperly
introduced during defendant's 2004 trial to establish the
continuation of the criminal conspiracy and whether that
evidence was so prejudicial that defendant's murder
conviction, achieved at the same trial that resulted in his
RICO conviction, is irremediably tainted and should be
reversed. Defendant also challenges certain of the trial
court's instructions that were provided to the jury that
found defendant guilty of all the charges he faced.
Finally, defendant raises an issue related to his
sentence. We have considered the arguments and
studied the extensive record on which they are
[***11] based. We are satisfied that defendant has
presented no basis upon which his convictions or
sentence should be reversed. Accordingly, we affirm.
I.
These questions come to us from the following factual
and procedural background. Although a RICO HN1[ ]
enterprise need not have a defined organization,
structure, or leadership, United States v. Bergrin, 650
F.3d 257, 274 (3d Cir.2011), the RICO enterprise at
issue in this appeal does have such a defined structure
and organization the nature of which bears upon several
of the issues. We therefore set it forth in some detail.
Organized crime can develop and exist in many different
formulations; the one pertinent to this appeal is "La
Cosa Nostra," a nation-wide network of enterprises,
referred to as "families," devoted to generating profits
for its members through criminal activities. This matter is
focused on the New Jersey "crew" of the [*495]
Colombo family, one of seven primary La Cosa Nostra
families that are active in the New York/New
Jersey/Philadelphia area. At defendant's trial, the State
presented evidence with respect to the structure and
operation of La Cosa Nostra families. That structure and
organization has also been described in federal
[***12] cases involving prosecution of other defendants
affiliated with La Cosa Nostra. See, e.g., United States
v. Pizzonia, 577 F.3d 455 (2d Cir.2009); United States
v. Persico, 832 F.2d 705 (2d Cir.1987).
[**392] La Cosa Nostra families are organized on a
hierarchical basis. At the bottom of this hierarchy are
"soldiers" who have taken an oath of loyalty to the family
and are organized into functional units called "crews,"
which are headed by "captains" or "capos." The family is

headed by a "boss" who is assisted by an "underboss"
and a "consiglieri" or "counselor."
One becomes a member of the family by demonstrating
loyalty to the family over an extended period of time.
One does not simply announce a desire to be a family
member; one must be sponsored by a captain and take
an oath. The oath is administered at a ceremony at
which the prospective member is introduced to the
family's existing membership and is offered the
opportunity to decline full membership. If the candidate
elects to proceed, he swears allegiance to the family
above all. The oath is critical: an inductee swears that if
he betrays the family in any manner, but particularly by
cooperating with law enforcement, he will burn in Hell
[***13] for eternity. If a member later violates that oath
of silence, the head of the family will order his
execution. An individual who has taken the oath of
silence is referred to as a "made" member. Membership
is for life, and neither withdrawal nor retirement is an
option for an individual who has taken the oath.
II.
The State's case against defendant revolves around his
membership in the New Jersey crew of the Colombo
family of La Cosa Nostra. Defendant's brother Rocco
Cagno was also a member of [*496] the Colombo
family. For ease of understanding for the balance of this
opinion we shall refer to defendant, Aurelio Ray Cagno,
as defendant and his brother as Rocco. Despite the
oath of silence each had taken, the State's principal
witness against defendant was his brother Rocco.
Rocco testified that he and defendant had been
associated with La Cosa Nostra from at least the early
1970s but that they did not become "made" members
until 1987. During that early period, Rocco engaged in
various criminal enterprises affiliated with La Cosa
Nostra and worked with James Randazzo. In its opinion,
the Appellate Division summarized Rocco's testimony
about the ceremony at which he and defendant were
"made."
In [***14] July 1987 Randazzo told Rocco that he
and defendant were going to be "made." Randazzo,
Rocco, defendant and Tony Scianna, an acting
Colombo capo, drove to Queens, New York where
the "making" ceremony took place. Randazzo was
Rocco's sponsor. Their fingers were pricked with a
needle and their blood was smeared on a
cardboard image of a saint, which was ignited.
Holding the burning saint, Rocco swore that if he
broke the oath of silence (Omerta) he would "burn
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in hell as [the] saint . . . burn[ed] in [his] hand." He
also promised that he would "do a piece of work"
(kill someone) if requested.
[State v. Cagno, 409 N.J. Super. 552, 563, 978
A.2d 921 (App.Div.2009).]
Rocco testified that in 1988 he and defendant were
instructed to assist with the killing of Jimmy Angellino,
an acting consigliere of the family. He stated that
Randazzo selected Rocco's home for the execution
because its layout permitted people to enter without
being seen. Rocco, defendant, and others were waiting
at the house; when Angellino entered, the lights went
out and guns fired. When the light returned, Angellino's
body was crumpled on the steps. Randazzo put the
body in a body bag that he had brought with him and
drove off. Rocco [***15] and defendant [**393]
cleaned the scene and then disposed of the bloodied
cleaning supplies in a dumpster.
Rocco testified that in 1991 or 1992 an internal struggle
developed within the Colombo family. There was
concern that individuals might betray the oath of silence
and, in doing so, reveal the Angellino murder. Rocco
said that defendant relayed to him instructions from a
Colombo superior, Carmine Sessa, that he [*497]
should replace the steps onto which Angellino had
collapsed in order to remove any possibility that testing
could reveal hidden blood stains.
Rocco admitted that this was not the first nor the last
homicide with which he was involved. He testified that
prior to becoming a "made" member, he assisted
Randazzo in killing a man who owed money to
Randazzo in connection with the loan shark operation
that Randazzo conducted.
In 1992, Randazzo was incarcerated on unrelated
charges, and another family member, Dominic Prosperi,
took over responsibility for collecting payments from
individuals who owed money to Randazzo. In December
1992, the FBI, executing a search warrant it had
obtained for the home of Dominic's father, Joseph
Prosperi, recovered the notebook in which Randazzo
kept track of [***16] his loan-shark business. Rocco
testified that while he was visiting Randazzo in jail, he
told Randazzo that his loan-sharking notebook had
been seized by the FBI during the search. Rocco
testified that Randazzo was upset at hearing that
information and feared that he might be executed for
permitting a record of the organization's criminal
activities to fall into the hands of law enforcement.
According to Rocco, Randazzo said he was "dead."

Randazzo's reaction caused Rocco to become
concerned that Randazzo might violate the oath of
silence and, as part of negotiating a deal for himself,
implicate Rocco in the two murders. Rocco discussed
his concern with defendant, who had also been involved
in the Angellino murder, and with another family
member, Salvatore Lombardino (nicknamed "Tutti"). The
three men, over several months, discussed the
possibility of murdering Randazzo to prevent him from
"turning." Their concerns increased when they learned
that Randazzo, who had been released from custody,
was selling his car and calling in the loans due to him;
the three viewed those actions as steps toward
relocating from the area.
Rocco acknowledged that protocol within La Cosa
Nostra called for [***17] the three to obtain the approval
of a superior in the organization before killing another
member. He testified that they did not [*498] seek such
approval for fear that in doing so they might endanger
themselves. The three agreed that Randazzo had to be
killed, and Rocco said that defendant was designated as
the shooter. They knew that Randazzo was seeking a
meeting with Sal Profaci, a leader in the Colombo
family, and used that as a ruse to lure Randazzo to a
meeting.
On May 17, 1993, Rocco, defendant, and Lombardino
traveled in Lombardino's car and met Randazzo in a
motel parking lot in Tinton Falls, New Jersey, from
where the four were to travel to another site, purportedly
to meet Profaci. Defendant got in Randazzo's car.
Defendant and Randazzo got into a struggle, and a shot
was fired; Rocco and Lombardino ran up to help
defendant, and several more shots were fired into
Randazzo's car. The three returned to Lombardino's car
and sped off. Rocco said that defendant told him that he
was sure Randazzo was dead because he had fired a
bullet into Randazzo's head. Rocco took the several
guns the three had with them, wiped them clean of
prints, and tossed them out the window as they drove
away.
[**394] A [***18] subsequent search of Randazzo's
car by law enforcement turned up the search warrant
and inventory from the Prosperi search that had caused
Randazzo such concern. A .38 caliber discharged bullet
and several bullet fragments were also recovered.
Several people were in the vicinity of the shooting, and
at least one person wrote down the license plate
number of Lombardino's car and gave it to the police at
the scene. Learning that a car registered to Lombardino
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had been at the scene, police searched his home and
retrieved a box of .38 caliber ammunition. The police
were also able to obtain records showing that an
unusual number of telephone calls were exchanged
between Rocco's residence and defendant's residence
in the early morning hours of May 18. Defendant's
house was searched on May 18, and among the items
recovered were two slips of paper; the first had
Randazzo's name and telephone number, and the
second said "Tutti . . . beeper."
[*499] During their investigation, the police recovered
three .38 caliber handguns and ammunition that had
been discarded along roadways. One handgun
contained two discharged shell casings. Testing linked
the weapons to Randazzo's murder.
In addition, several days [***19] after the murder,
Lombardino's car was found abandoned in an industrial
section of Brooklyn. Its back seat and license plates had
been removed. DNA testing found a match between
Randazzo's blood and a stain on the rear driver's-side
door of the car. A number of cigarette butts were
recovered from the rear of the vehicle, and DNA testing
was performed on them. Three cigarette butts bore DNA
consistent with defendant and from which ninety-one
percent of the Caucasian population, including Rocco
and Lombardino, were excluded.
As part of the investigation, both defendant and
Lombardino were placed in line-ups. Although
Lombardino was identified in the line-up by people who
had been at the scene, defendant was not identified.
As the investigation into the Randazzo murder
continued, Rocco began to think that it would be to his
advantage to cooperate with law enforcement. In
November 1993, Rocco, defendant, and two others
were indicted in the Eastern District of New York for the
November 1988 murder of Angellino, conspiracy to
murder Angellino, and weapons offenses. In February
1994, a federal indictment was returned against
Lombardino in the District of New Jersey for the murder
of Randazzo.
Shortly [***20] before the 1994 indictment, on January
20, 1994, Rocco met with Lombardino, who was
unaware of Rocco's change of heart. Rocco wore a
recording device to the meeting. Lombardino asked
whether Rocco had spoken to defendant and Rocco
responded that he was to see defendant in a few days.
Lombardino said that they had to meet to develop their
alibi with respect to the Randazzo slaying. He told
Rocco, "We'll sit down, . . . the three of us, and see how

we're gonna handle this." Lombardino said that he
would explain the presence of Randazzo's blood in his
[*500] car by telling the police that Randazzo had been
a passenger in the car and had developed a bloody
nose.
In March 1994, Rocco entered a plea and cooperation
agreement with the Offices of the United States
Attorneys for the Eastern District of New York and the
District of New Jersey. It was agreed that he would
enter a guilty plea to one count of conspiracy to engage
in a pattern of racketeering activity, including three
conspiracies to commit murder, and would cooperate
with the government's investigation into organized
crime. The agreement contained the following limitation:
[**395] Rocco Cagno has expressed a strong
unwillingness to testify against [***21] his brother,
Aurelio "Ray" Cagno, even though he has identified
Aurelio Cagno as having been a main participant in
the Randazzo and Angellino murders. Recognizing
this sensitivity, the Government agrees to make
every reasonable effort to obviate the necessity of
having to call Rocco Cagno as a witness against
his brother, as a defendant. This provision does
not, however, create any right on behalf of Rocco
Cagno. Therefore, it is understood that if a good
faith effort to develop alternative legally sufficient
evidence is unsuccessful and, therefore, it becomes
necessary to call Rocco Cagno as a witness
against his brother in order to prevent a failure of
justice, Rocco Cagno will be required to provide
truthful testimony about the involvement of Ray
Cagno in the planning and commission of the
Randazzo and Angellino murders with others, in
accordance with the provisions of this agreement
and as otherwise required by law.
The government proceeded to try Lombardino on the
charges relating to the 1993 Randazzo killing.
Lombardino's first trial resulted in a mistrial, but in
October 1994, while the second trial was in progress,
Lombardino pled guilty to conspiracy to commit murder
in aid [***22] of racketeering, a weapons offense, and
being an accessory after the fact. Lombardino faced a
maximum sentence for those offenses of seventeen
years. Lombardino's plea agreement specifically
provided that in the event Lombardino testified on behalf
of defendant with respect to the murder of Randazzo,
the government could reinstate against Lombardino a
charge of murdering Randazzo, 18 U.S.C. § 1959(a)(1),
which carried a life sentence. At sentencing,
Lombardino received a term of seventeen years.
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Approximately a year later, in November 1995,
defendant pled guilty in the Eastern District of New York
to racketeering conspiracy. [*501] Although he
admitted participating in a conspiracy to murder
Angellino, he specifically refused to name any other
participants in that conspiracy. During his plea colloquy
he said that he was "not privy to whatever activities
some people may or may not have been involved in"
and was "not naming the people in the indictment" and
"not allocating [sic] to anyone else's involvement."
Based upon his plea, defendant was sentenced to five
years in prison.
The government continued its investigation into the
Randazzo murder, and in May 1998, Lombardino was
summoned before [***23] a federal grand jury. Prior to
being questioned, he was informed that he had been
granted immunity and had to answer truthfully the
questions posed to him. Lombardino answered
questions with respect to his involvement and that of
Rocco who, in connection with his own negotiated guilty
plea, had admitted his involvement in the murder of
Randazzo. Lombardino refused, however, to answer
any questions having to do with defendant and the
Randazzo murder. Lombardino's refusal resulted in his
being found in contempt of court.
The Government then summoned Rocco to appear
before the grand jury in December 1998. Rocco had
testified against Lombardino in 1994, and he
acknowledged before the grand jury that he had testified
with respect to his involvement and that of Lombardino
with La Cosa Nostra and the murder of Randazzo. This
time Rocco went further, however, and indicated that he
was now willing to testify against defendant, his brother.
Based upon Rocco's change of heart, a state grand jury
returned a two-count indictment against defendant in
February [**396] 2000. The first count alleged
racketeering conspiracy, a crime of the first degree, in
violation of N.J.S.A. 2C:41-2(c), and named Lombardino
[***24] as an unindicted co-conspirator. It alleged that
defendant was a member of the New Jersey crew of the
Colombo crime family of La Cosa Nostra, set forth the
organizational structure of the family, and stated the
purposes of the conspiracy: (1) to obtain money for the
members through various criminal [*502] activities; (2)
to conceal the existence and activities of the family; (3)
to continue the activities of the family through an
organized structured chain of command; and (4) to keep
outsiders in fear of the enterprise through threats and
acts of violence. The indictment charged that defendant
had engaged in a pattern of racketeering activity

including conspiracy to commit murder, loan sharking,
bookmaking, possession and distribution of gambling
equipment, and extortion. The indictment alleged four
overt acts in furtherance of the conspiracy: (1)
participating in the planning and commission of the
November 1988 murder of Angellino; (2) the May 1993
killing of Randazzo; (3) the January 1994 conversation
between Lombardini and Rocco with respect to meeting
with defendant to develop an alibi for the Randazzo
murder; and (4) Lombardino's refusals in May and
October
1998
to
answer
any
questions
[***25] concerning the involvement of other people in
Randazzo's murder despite having been granted full
immunity. The second count of the indictment charged
defendant with the murder of Randazzo, in violation of
N.J.S.A. 2C:11-3(a)(1) and (2).
The trial for the charges in the 2000 indictment began in
May 2002. Lombardino was called to appear as a
witness in this trial on June 13, 2002 and was placed on
the stand out of the presence of the jury. Lombardino
invoked his Fifth Amendment right not to incriminate
himself and refused to answer any questions. The trial
court, in response to the prosecutor's request, granted
Lombardino immunity and based upon his continued
refusal to answer questions, held him in contempt.
Lombardino was called to the stand a second time on
June 18, 2002, and again, out of the presence of the
jury, refused to answer any questions. Rocco appeared
at this trial and testified against his brother. The matter
was tried to conclusion, but the jury was unable to reach
a verdict on either count, and a mistrial was declared on
June 28, 2002.
The government elected to try defendant a second time
but first obtained a superseding indictment on January
2, 2003. This superseding [***26] indictment also
contained two counts: one charging [*503] defendant
with first-degree racketeering conspiracy and one
charging him with the murder of Randazzo. It again
named Lombardino as an unindicted co-conspirator and
repeated the allegations in the earlier indictment with
respect to defendant's involvement with the New Jersey
crew of the Colombo crime family and its structure,
purposes, and methods of operation. The superseding
indictment named five overt acts in furtherance of the
conspiracy: (1) the Angellino murder in November 1988;
(2) the May 1993 killing of Randazzo; (3) the January
1994 conversation between Lombardino and Rocco with
respect to meeting with defendant to develop an alibi for
the Randazzo murder; (4) Lombardino's refusal on June
13, 2002, to testify in defendant's first trial; and (5)
Lombardino's further refusal to testify on June 18, 2002.
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It omitted the reference to Lombardino's refusals in May
and October 1998 to answer any questions with respect
to the matters that had been included in the original
indictment as overt acts in furtherance of the
conspiracy.
[**397] Defendant's trial under the superseding
indictment commenced in January 2004. Again, Rocco
appeared and [***27] testified against his brother. And
again, the government called Lombardino as a witness.
Out of the presence of the jury, he again invoked his
Fifth Amendment right not to testify. He was again
granted immunity but persisted in refusing to answer
questions, and he was held in contempt. During
defendant's second trial, the State presented two
witnesses who had been present in the courtroom on
June 13 and June 18, 2002, when Lombardino had
refused to testify in defendant's first trial. Those two
witnesses recounted for the jury in the second trial what
they observed in the first trial, which we shall set forth in
some detail later in this opinion. The jury returned a
verdict of guilty on both counts on March 5, 2004. On
June 4, 2004, the trial court sentenced defendant to life
in prison for murder, with a thirty-year period of parole
ineligibility, and to a consecutive twenty years in prison,
with a ten-year period of parole ineligibility, for
racketeering
conspiracy.
Defendant's
aggregate
sentence was life plus twenty years with forty years of
parole ineligibility.
[*504] Defendant appealed his convictions and
sentence, both of which were affirmed by the Appellate
Division. Cagno, supra, 409 N.J. Super. at 604, 978
A.2d 921. [***28] Defendant filed a petition for
certification, both through counsel and pro se. We
granted defendant's petition, limited to the issues raised
in the petition filed by counsel; we denied certification
with respect to the issues defendant raised in his pro se
petition. State v. Cagno, 200 N.J. 550, 985 A.2d 648
(2009).
III.
Defendant argues that the State failed to prove any
overt act in furtherance of the conspiracy beyond the
January 20, 1994, conversation between Rocco and
Lombardino. That conversation, he maintains, was
outside the five-year statute of limitations. Defendant
contends that his prosecution was time-barred.
Defendant presents an alternative argument in support
of his position that his prosecution was time-barred. He
points to the fact that on November 27, 1995, he pled
guilty in federal court in the Eastern District of New York

to racketeering conspiracy. He asserts that the guilty
plea ended the conspiracy and started the running of
the period of limitations.
Defendant also argues that the evidence related to the
charge of racketeering conspiracy permeated the trial.
Based upon his premise that the racketeering charge
should not have proceeded to trial, he maintains that his
trial on [***29] the charge of murdering Randazzo was
unfairly tainted and that the conviction for murder should
be set aside.
Defendant further contends that the trial court erred in
its instructions to the jury. He argues that the
instructions with respect to the first count of the
indictment charging defendant with racketeering
conspiracy were deficient in a number of aspects. He
also asserts that the trial court erred in its instructions
regarding the second count of the indictment charging
him with the murder of Randazzo when it failed to
include instructions on the lesser-included offense of
conspiracy to commit murder.
[*505] In addition, defendant argues that the manner in
which the trial court permitted the prosecution to admit
evidence dealing with Lombardino's refusal to testify at
defendant's first trial violated defendant's rights under
the Sixth Amendment to the United States Constitution.
[**398] Defendant's final assertion is that his sentence
for racketeering conspiracy is illegal. He maintains that
racketeering conspiracy is a crime of the second degree
and thus that he should not have received a sentence in
the first-degree range.
The State counters those arguments. It asserts that
more than sufficient [***30] evidence was introduced at
defendant's trial to demonstrate that the racketeering
conspiracy continued beyond January 20, 1994. It also
asserts that defendant's plea of November 27, 1995, did
not constitute either an abandonment or termination of
the conspiracy. It notes defendant's refusal at the time
of his plea to acknowledge the participation of anyone
other than himself. The State contends that the trial
court's instructions were entirely correct, that there was
no violation of defendant's right of confrontation, that
defendant's racketeering conspiracy conviction was for
a crime of the first degree, and that defendant's
sentence, as a result, was fully justified.
IV.
Before turning to these issues, we note the standard of
review that governs our consideration and analysis.
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None of the issues involve a challenge to fact-finding on
the part of the trial court; each involves a question of law
that defendant contends was decided incorrectly by the
trial court and the Appellate Division. HN2[ ] When a
court's conclusion is based on its
"interpretation of the law and the legal
consequences that flow from established facts," its
conclusion is "not entitled to any special
deference." Manalapan Realty, L.P. v. Twp.
Comm., 140 N.J. 366, 378, [658 A.2d 1230] (1995)
[***31] (citation omitted). As such, our review is de
novo. See ibid. Moreover, the standards governing
the performance of our de novo interpretive task
are equally well known. When we examine a
statute, "our goal is to discern and effectuate the
Legislature's intent. [Thus, t]he plain language of
the statute is our starting point." Patel v. N.J. Motor
[*506] Vehicle Com'n, 200 N.J. 413, 418, [982
A.2d 445] (2009) (quotation marks and citations
omitted).
[State v. Hupka, 203 N.J. 222, 231, 1 A.3d 640
(2010).]
Our review of defendant's contentions is thus plenary.
HN3[ ] It is, moreover, guided by the Legislature's
explicit statement that N.J.S.A. 2C:41-2 "shall be
liberally construed to effectuate the remedial purposes
of this chapter." N.J.S.A. 2C:41-6.

RICO conspiracy, as well as the critical distinction
between a RICO conspiracy charge and a RICO
substantive charge.
[**399] HN4[ ] "[I]n New Jersey, the statute of
limitations in a criminal statute is tantamount to an
absolute bar to the prosecution of the offense." State v.
Short, 131 N.J. 47, 55, 618 A.2d 316 (1993). It "is more
than merely an affirmative defense to be asserted by a
defendant." Ibid. Under N.J.S.A. 2C:1-6(b)(1), a
prosecution for a crime generally "must be commenced
within five years after it is committed." The statute
defines when an offense is committed: it [*507] is
"either when every element occurs or [if the code
prohibits a continuing course of conduct], at [***33] the
time when the course of conduct or the defendant's
complicity therein is terminated." N.J.S.A. 2C:1-6(c).
Further, the statute defines the commencement of a
prosecution as the date "when an indictment is found."
N.J.S.A. 2C:1-6(d). Also relevant to the issue is N.J.S.A.
2C:1-6(e), which provides in pertinent part that the
limitation period "does not run during any time when a
prosecution against the accused for the same conduct is
pending in this State." Determining when the period of
limitations commences and ends is inherently difficult in
a conspiracy prosecution "[f]or every conspiracy is by its
very nature secret." Grunewald v. United States, 353
U.S. 391, 402, 77 S. Ct. 963, 972, 1 L. Ed. 2d 931, 942
(1957).
A.

V.
We turn first to defendant's argument that the trial court
erred at various points when, in connection with the
2000 indictment and again in connection with the 2003
superseding indictment, it denied his motions to dismiss
the indictments as having been brought beyond the
permissible limitations period.
There are two aspects to defendant's argument with
respect to his claim that his prosecution was timebarred. The first is that in connection with his 2000
indictment, the government [***32] presented no proof
that the conspiracy continued after the tape-recorded
conversation of January 20, 1994, between Rocco and
Lombardino and thus that the entire indictment should
have been dismissed as untimely. The second is that
the superseding indictment of January 2, 2003, was
time-barred because, again, there was no proof of any
acts in furtherance of the alleged conspiracy within five
years of the indictment being filed. We reject
defendant's argument because we are satisfied that it
misapprehends the fundamental nature of a charge of

At defendant's second trial, the trial court instructed the
jury that the State had to prove beyond a reasonable
doubt that the alleged RICO conspiracy continued at
least until January 2, 1998, five years before the
superseding indictment was returned. Neither party
challenged the use of that date on defendant's appeal,
and the Appellate Division conducted its analysis of the
question of whether defendant's prosecution was barred
by the five-year statute of limitations [***34] from the
perspective of that date as well.
When the matter was pending before this Court, we
requested supplemental briefing from the parties on the
question of whether the cut-off date for purposes of the
statute of limitations should be February 24, 2000, the
date of the original indictment, rather than the later date
of the superseding indictment. We posed that query in
light of the tolling provision in N.J.S.A. 2C:1-6(e)
because the superseding indictment alleged the same
conduct as that alleged in the original indictment. The
original indictment was not dismissed prior to the return
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of the superseding indictment, and thus, under the
statutory tolling provision, the limitation period was tolled
while that indictment was pending.
[*508] We have reviewed and considered the parties'
supplemental arguments with respect to this question.
We conclude the statutory tolling provision removes the
analytical premise for this aspect of defendant's
argument; however, we further conclude that fairness
requires that we not, at this juncture, rest our decision
completely on a basis that was never raised before the
trial court or the Appellate Division. Trial strategy was
formulated and arguments framed [***35] on the basis
that the operative date for purposes of the statute of
limitations is January 2, 2003. Such a fundamental
premise should not be changed at the final stage of
defendant's appeal, particularly because we are
satisfied that whichever date is selected, defendant's
prosecution was not barred by the statute of limitations.
B.
In analyzing defendant's contentions, it is appropriate to
turn to federal cases that have considered similar
limitations challenges. Defendant contends that we are
not bound by these federal cases, and that is indeed
correct. Our case law has recognized, [**400]
however, that HN5[ ] because our New Jersey RICO
statute is modeled upon its federal counterpart, it is
appropriate to "accept[ ] 'guidance' from the federal
RICO cases." Cagno, supra, 409 N.J. Super. at 584,
978 A.2d 921 (quoting State v. Ball, 268 N.J. Super. 72,
98, 632 A.2d 1222 (App.Div.1993), aff'd, 141 N.J. 142,
661 A.2d 251 (1995), cert. denied sub nom. Mocco v.
New Jersey, 516 U.S. 1075, 116 S. Ct. 779, 133 L. Ed.
2d 731 (1996)) (citing State v. Bisaccia, 319 N.J. Super.
1, 20-21, 724 A.2d 836 (App.Div.1999)). Defendant has,
moreover, not pointed us to any other state that has
declined to look to such federal analysis and, in our
view, has not proffered any [***36] persuasive reason
why we should decline to do so.
We have had the occasion to note the particular
characteristics of a charge of racketeering conspiracy
under our RICO statute. HN6[ ] "The pattern of
racketeering activity and the activity criminalized under
RICO should be, or threaten to be, ongoing . . . . RICO
was [*509] not designed to punish mere repeated
offenses." State v. Ball, 141 N.J. 142, 167, 661 A.2d 251
(1995).
Federal cases have repeatedly noted the significance of
an indictment alleging a RICO conspiracy, as opposed
to other forms of conspiracy. For example, the Second

Circuit has stated that
a RICO conspiracy is never simply an agreement to
commit specified predicate acts that allegedly form
a pattern of racketeering. Nor is it merely an
agreement to join in a particular enterprise. Rather,
it is an agreement to conduct or to participate in the
conduct of a charged enterprise's affairs through a
pattern of racketeering.
[Pizzonia, supra, 577 F.3d at 464. See generally id.
at 467 (upholding defendant's conviction for RICO
conspiracy under statute of limitations challenge
even though jury found only two overt acts proven
that were both beyond five years of indictment).]
Defendant points to N.J.S.A. 2C:1-6(c), [***37] under
which the statute of limitations begins to run on
conspiracy "when the course of conduct or the
defendant's complicity therein is terminated." He
contends that there was no proof of any overt act
beyond the January 1994 conversation between
Lombardino and Rocco and that the conspiracy did not
extend beyond that point. Defendant's argument,
however, views the charged conspiracy as a conspiracy
(1) to murder Angellino; (2) to engage in loan-sharking;
(3) to murder Randazzo; and (4) to possess gambling
equipment. That characterization would be accurate if
defendant had been charged with conspiracy under
N.J.S.A. 2C:5-2, but he was not; instead, he was
charged with RICO conspiracy under N.J.S.A. 2C:41-2.
The allegation against defendant was that he conspired
to participate through a pattern of racketeering activity in
the New Jersey crew of the Colombo crime family, an
"enterprise" under N.J.S.A. 2C:41-1(c), that had the
object or purpose of obtaining money, concealing and
perpetuating the existence of the enterprise, and
intimidating those outside the enterprise with violence
and threats of violence. The allegation of conspiring to
engage in a pattern of racketeering with a RICO
[***38] enterprise encompassed a far broader scope
than the lens defendant employs to view the charges
against him. Based upon the continuing nature of a
RICO enterprise, HN7[ ] "the statute of limitations for
RICO conspiracy [*510] should not begin to run until
the accomplishment or abandonment of the objectives
of the conspiracy." Persico, supra, 832 F.2d at 713.
The Appellate Division relied on these principles when it
rejected defendant's arguments. In support of its
position, it [**401] cited United States v. Yannotti, 541
F.3d 112 (2d Cir.2008), in which that defendant made
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essentially the same argument defendant presents here.
The Second Circuit rejected that argument, as do we.
HN8[ ] The Second Circuit noted that proof that a
defendant "agreed to participate in the affairs of the
enterprise through a pattern of racketeering activity"
does not require proof that "the defendant himself
agreed that he would commit two or more predicate
acts." Id. at 121. It continued that "a defendant need
only know of, and agree to, the general criminal
objective of a jointly undertaken scheme" to be found
guilty of RICO conspiracy. Id. at 122.
The Second Circuit rejected the defendant's statute of
limitations argument, which mirrors [***39] defendant's
position before us.
To the extent Yannotti maintains that, even if the
government proved his involvement in the charged
conspiracy, the statute of limitations required proof
of his specific agreement to commit predicate acts
within five years of indictment, he conflates our
precedent with respect to substantive RICO and
RICO conspiracy. Although a "substantive RICO
charge is barred by limitations as to any defendant
unless that defendant committed a predicate act
within the five-year limitations period," a RICO
conspiracy "is complete, thus commencing the
running of the five-year statute of limitations, only
when the purposes of the conspiracy have either
been accomplished or abandoned." United States
v. Salerno, 868 F.2d 524, 534 (2d Cir.1989)
(emphasis in original). Accordingly, even if a
defendant engaged in predicate conduct that
occurred outside of the statute of limitations, that
defendant remains liable for RICO conspiracy
unless the evidence shows that the conspiracy
concluded or he withdrew from that conspiracy
more than five years before the indictment. See
[ibid.]; Persico, [supra,] 832 F.2d at 713. This is
because once the government meets its burden of
proof [***40] to establish a RICO conspiracy, "it is
entitled to a presumption that the conspiracy
continued until [the] defendant demonstrate[s]
otherwise." United States v. Spero, 331 F.3d [57,]
61 [(2d Cir.2003)].
[Id. at 123.]
The Appellate Division in its opinion referred to that
presumption, and defendant argues that, in doing so, it
deprived him of his [*511] Fourteenth Amendment
rights. Defendant frames that argument in line with his

contention that such a presumption improperly relieves
the State of the burden of proving an essential element
of the offense. See Carella v. California, 491 U.S. 263,
265, 109 S. Ct. 2419, 2420, 105 L. Ed. 2d 218, 221
(1989). Defendant argues that the Appellate Division,
with its reliance on Yannotti, improperly allocated to him
the burden of showing the prosecution was time-barred.
Our review of the record in this case satisfies us that it is
unnecessary to determine whether New Jersey should
follow case law with respect to such a presumption that
has developed in several federal circuits. See, e.g.,
Yannotti, supra, 541 F.3d at 123; United States v.
Starrett, 55 F.3d 1525, 1550 (11th Cir.1995); United
States v. Torres Lopez, 851 F.2d 520, 525 (1st
Cir.1988).
The [***41] State was not obligated to present direct
evidence of an overt act that took place at a date later
than the January 20, 1994, conversation between
Lombardino and Rocco. There was other evidence
presented during the trial that would permit the jury to
infer that the enterprise continued past that date. HN9[
] In determining whether the State proved the
existence of the RICO conspiracy within the relevant
time period, we consider whether "the totality [**402] of
the evidence permitted a reasonable jury to find that the
charged conspiracy [continued] . . . into the limitations
period." Pizzonia, supra, 577 F.3d at 462.
The enterprise for purposes of the RICO statute, the
New Jersey crew of the Colombo crime family,
encompassed far more than the two Cagno brothers,
Lombardino, and Randazzo. The State presented
William Newsome as an expert witness in the field of
organized crime and the investigation of organized
crime. During the course of his testimony about the
structure and activities of La Cosa Nostra, Newsome
told the jury that once an individual becomes a member
of La Cosa Nostra, he is a member for life.
Testimony was replete throughout the trial of meetings
with other members of the crew and with [***42] crew
superiors, as well as to the long-standing nature of the
enterprise. Rocco, for instance, [*512] testified that
during the time that he, Lombardino, and defendant
were planning to murder Randazzo, Lombardino was
coming up to his fortieth anniversary as a made
member. Surely the jury could infer that an entity in
which Lombardino had been a member for such a
protracted period did not cease to exist after January
20, 1994. Further, Rocco testified that after he decided
to cooperate with the government despite his previous
oath of silence, he entered the federal witness
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protection program in which he remained at the time of
trial. He explained to the jury that even as of the date of
the trial, if any made member found him, he would be
killed.
That evidence, together with the other detailed evidence
presented during the course of the trial with respect to
the hierarchical, structured nature of the New Jersey
crew of the Colombo crime family and the extensive
activities in which it engaged, permitted the jury to infer
that the enterprise was an ongoing entity and did not
disappear from existence after January 20, 1994.
Finally, even the conversation of January 20, 1994,
which defendant identifies [***43] as the end point of
his involvement, with its references to meeting in the
future with defendant to coordinate alibis, was evidence
that the enterprise was ongoing.
HN10[ ] Juries are routinely instructed that they may
draw logical inferences from the evidence presented to
them and that circumstantial evidence is of as equal
weight as direct evidence. Courts have regularly held
that conspiracy may be proven through circumstantial
evidence. State v. Samuels, 189 N.J. 236, 246, 914
A.2d 1250 (2007) ("Because the conduct and words of
co-conspirators is generally shrouded in silence,
furtiveness and secrecy, the conspiracy may be proven
circumstantially." (internal quotation marks omitted));
see also United States v. Fullmer, 584 F.3d 132, 160
(3d Cir.2009). We can perceive no basis to depart from
those settled evidential principles in analyzing
defendant's arguments.
Further, it is critical to note that the trial court did not
instruct the jury that it could rely on such a presumption.
Rather, the [*513] trial court charged the jury that to
find defendant guilty of racketeering conspiracy, it had
to find
beyond a reasonable doubt that the racketeering
conspiracy did not terminate prior to January 2,
1998, which is five [***44] years prior to the date of
the indictment.
In other words, proof beyond a reasonable doubt of
an overt act in furtherance of the conspiracy or
some other evidence of the vitality of the conspiracy
after January 2nd must be found.
Further, the Court clearly told the jury that the burden of
proof remained on the State at all times. Nothing within
the [**403] court's charge intimated that defendant had
to prove the conspiracy had come to an end. There is
no indication that the jury was confused about that
essential element.

Finally, we reject defendant's contention that his
November 1995 guilty plea ended his part of the
conspiracy such that the limitations period commenced
to run at that point. N.J.S.A. 2C:5-2(f)(3) HN11[ ]
provides that if an individual abandons an agreement to
conspire, "the conspiracy is terminated as to him only if
and when he advises those with whom he conspired of
his abandonment or he informs law enforcement
authorities of the existence of the conspiracy and of his
participation therein." Clearly, defendant is not entitled
to invoke abandonment under the first prong; he never
advised other members of the New Jersey crew of the
Colombo crime family that he was abandoning the
enterprise.
Nor [***45] is defendant entitled to invoke the second
prong of the test. At the time of his guilty plea,
defendant steadfastly refused to provide any information
to law enforcement with respect to his participation in
the conspiracy. He admitted to his individual acts only.
We have earlier set forth the critical distinction between
a RICO conspiracy under N.J.S.A. 2C:41-2 and a
conspiracy under N.J.S.A. 2C:5-2. In light of the ongoing
nature of a RICO conspiracy, defendant's November
1995 guilty plea does not constitute a termination of the
conspiracy by abandonment under N.J.S.A. 2C:5-2(f).
[*514] We note one final aspect related to defendant's
argument that the trial court should have dismissed the
charge of racketeering conspiracy as time-barred. He
maintains that the evidence presented with respect to
the racketeering charge was so pervasive and
prejudicial that the jury could not fairly deliberate with
respect to the second count of the indictment, the
murder of Randazzo. The State notes that the authority
on which defendant relies has been reversed. United
States v. Eppolito, 436 F.Supp.2d 532 (E.D.N.Y.2006),
rev'd., 543 F.3d 25 (2d Cir.2008). More importantly, we
have concluded that defendant's [***46] prosecution
was timely, and thus his claim of unfair prejudice is
unavailing.
Additionally, the State's theory and its proofs with
respect to Randazzo's murder involved the alleged
motive: that defendant, his brother, and Lombardino all
acted to kill Randazzo out of fear that Randazzo was
about to violate the oath of secrecy all had taken and
reveal the activities of the enterprise. Proof of the
racketeering conspiracy was inextricably intertwined
with proof of the murder.
VI.
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We turn now to defendant's challenge to the trial court's
instructions with respect to the charge on racketeering
conspiracy. We note at the outset, however, certain
fundamental principles that govern any analysis of a trial
court's instructions to a jury. HN12[ ] "An essential
ingredient of a fair trial is that a jury receive adequate
and
understandable
instructions.
Correct
jury
instructions are at the heart of the proper execution of
the jury function in a criminal trial." State v. Afanador,
151 N.J. 41, 54, 697 A.2d 529 (1997) (citations omitted)
(internal quotation marks omitted).
HN13[ ] Where the challenge to the court's instructions
implicates only one portion of the charge, "[t]his court
has repeatedly held that portions of a charge
[***47] alleged to be erroneous cannot be dealt with in
isolation but the charge should be examined as a whole
to determine its overall effect." State v. Wilbely, 63 N.J.
420, 422, 307 A.2d 608 (1973). Our review, moreover,
must [**404] not lose sight of [*515] the distinction
between instructions that are legally incorrect and those
that are merely "capable of being improved." State v.
Delibero, 149 N.J. 90, 106, 692 A.2d 981 (1997).
A.
Defendant urges that the trial court erred when it
instructed the jury, as we set forth above, that it had to
"find beyond a reasonable doubt that the racketeering
conspiracy did not terminate prior to January 2, 1998,"
and mentioned the State's assertion that Lombardino's
refusal to testify in 2002 was an act committed in
furtherance of the conspiracy. The instruction, he
contends, permitted the jury to convict him for acts that
occurred after the statute of limitations expired. We view
this aspect of defendant's argument as yet another
challenge to the timeliness of his prosecution. But, as
we have set forth, we are satisfied that the prosecution
was timely in all respects and that the jury instructions
accurately set forth the law or the applicable statute of
limitations. HN14[ ] A conspirator, moreover, [***48] is
liable for the acts of his co-conspirators, even if he is not
aware of them. N.J.S.A. 2C:2-6(b).
Defendant requested that the trial court insert into this
portion of its charge the qualifying language that the
alleged overt act had to be one that "furthered the main
objective of the conspiracy." The trial court declined to
do so, and defendant argues that was error. We do not
agree. Defendant's argument, in our judgment, again
conflates a racketeering conspiracy with a conspiracy
under N.J.S.A. 2C:5-2. Such language might be
appropriate if defendant were charged with conspiring to

commit specifically identified predicate acts. But, as we
have pointed out, the charge against defendant
encompassed much more.
B.
Defendant also alleges that this portion of the trial
court's charge was incorrect because it mixed together
the statutory defenses of termination and abandonment
under N.J.S.A. 2C:5-2(f). [*516] He points to the
following portion of the jury instruction: "I instruct you
that a conspiracy is a continuing course of conduct
which only terminates when the agreement to conduct
the affairs of the racketeering enterprise through a
pattern of racketeering activity is abandoned by the
defendant [***49] and by those with whom he
conspired." Defendant, however, was not entitled to the
defense of abandonment, and, as we have explained,
the instructions as a whole adequately conveyed the
principle of termination to the jury. Thus, any possibility
of confusion is irrelevant and not "clearly capable of
producing an unjust result." R. 2:10-2.
C.
Defendant also argues that the portion of the trial court's
charge allegedly mixing termination and abandonment
was incorrect because it imposed on him the burden of
proving that he committed no act within the statutory
five-year limit. For the reasons we have already set
forth, we disagree.
The trial court outlined for the jury the necessity for it to
conclude that an overt act occurred or that the
conspiracy retained vitality after the operative date.
Nothing within that language imposed any evidential
burden upon defendant.
D.
Defendant complains that the trial court erred in its
instructions because it did not require the jury to
determine unanimously that defendant agreed to the
commission of two or more specific acts of [**405]
racketeering. HN15[ ] "The notion of unanimity
requires 'jurors to be in substantial agreement as to just
what a defendant did' before [***50] determining his or
her guilt or innocence." State v. Frisby, 174 N.J. 583,
596, 811 A.2d 414 (2002) (quoting United States v.
Gipson, 553 F.2d 453, 457 (5th Cir.1977)).
Ordinarily, a general instruction on the requirement
of unanimity suffices to instruct the jury that it must
be unanimous on whatever specifications it finds to
be the predicate of a guilty verdict. There may be
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circumstances in which it appears that a genuine
possibility of jury confusion exists or that a
conviction may occur as [*517] a result of different
jurors concluding that a defendant committed
conceptually distinct acts.
[State v. Parker, 124 N.J. 628, 641, 592 A.2d 228
(1991).]
HN16[ ] In Parker, the Court provided examples of
circumstances in which the general instruction that a
verdict must be unanimous will not suffice. See id. at
635-37, 592 A.2d 228. Those circumstances include
where: (1) a single crime could be proven by different
theories supported by different evidence, and there is a
reasonable likelihood that all jurors will not unanimously
agree that the defendant's guilt was proven by the same
theory; (2) the underlying facts are very complex; (3) the
allegations of one count are either contradictory or
marginally related to each other; (4) the indictment
[***51] and proof at trial varies; or (5) there is strong
evidence of jury confusion. Frisby, supra, 174 N.J. at
597, 811 A.2d 414 (quoting Parker, supra, 124 N.J. at
635-36, 592 A.2d 228). The general rule is that "in
cases where there is a danger of a fragmented verdict
the trial court must upon request offer a specific
unanimity instruction." Id. at 597-98, 811 A.2d 414
(internal quotation marks omitted).
Applying the two-prong test enumerated in Parker, we
first ask "whether the allegations in the [conspiracy]
count were contradictory or only marginally related to
each other." Id. at 639, 592 A.2d 228. All of the
allegations against defendant arose from his affiliation
with the New Jersey crew of the Colombo family and the
activities that he undertook in furtherance of that illicit
enterprise. Accordingly, the underlying actions were not
"contradictory" and were much more than "marginally
related to each other." Ibid. Thus, the first prong of the
Parker test is satisfied.
Equally satisfied is the second prong of the Parker test:
"whether there was any tangible indication of jury
confusion." Ibid. The jury in this case, as in Parker,
requested a recharge but did not indicate that it was
confused or ask questions indicating confusion. See
ibid. [***52] The jury was repeatedly told that its verdict
had to be unanimous. Further, the trial included on the
verdict sheet a question whether one of the predicate
acts proven beyond a reasonable doubt was murder.
The court stressed again the [*518] need for unanimity
in that portion of its charge to the jury. The second
prong of Parker is satisfied, and a specific unanimity

charge was not required in the context presented.
As we have emphasized, defendant was charged with
RICO conspiracy. The jury did not have to find a specific
agreement on his part to commit specific criminal acts. It
need only have found that he agreed to join a RICO
enterprise.
Because the test enunciated in Parker is satisfied in this
case, and because the jury instructions, as a whole,
presented a fair, clear, and accurate statement of the
law, defendant's argument provides no basis to reverse
his conviction.
VII.
Defendant also asserts that the manner in which the trial
court permitted [**406] the prosecution to establish
during his 2004 trial that Lombardino had refused to
testify during his 2002 trial violated his right of
confrontation.
The Sixth Amendment to the United States Constitution
HN17[ ] provides, in part, that "[i]n all criminal
[***53] prosecutions, the accused shall enjoy the right .
. . to be confronted with the witnesses against him." U.S.
Const., amend VI. As this Court has observed, "the
Confrontation Clause proscribes 'the use of out-of-court
testimonial hearsay, untested by cross-examination, as
a substitute for in-court testimony.'" State v. Basil, 202
N.J. 570, 591, 998 A.2d 472 (2010) (quoting State ex
rel. J.A., 195 N.J. 324, 342, 949 A.2d 790 (2008)).
"[T]he ultimate goal of the Confrontation Clause is to
test the reliability of testimonial evidence in 'the crucible
of cross-examination.'" Ibid. (quoting Crawford v.
Washington, 541 U.S. 36, 61, 124 S. Ct. 1354, 1370,
158 L. Ed. 2d 177, 199 (2004)).
HN18[ ] The central task when a violation of the
Confrontation Clause is alleged is to determine whether
the offending evidence was "testimonial" in nature. See,
e.g., J.A., supra, 195 N.J. at 342-43, 949 A.2d 790.
[*519] "[W]itnesses against the accused," for
Confrontation Clause purposes, are "those who
bear testimony." [Crawford, supra, 541 U.S. at 61,
124 S. Ct. at 1364, 158 L. Ed. 2d at 192.] In the
constitutional sense, testimony is when "[a]n
accuser . . . makes a formal statement to
government officers." Ibid. Out-of-court testimonial
statements include affidavits, [***54] depositions,
grand jury testimony, and "[s]tatements taken by
police officers in the course of interrogations"—
statements which, given the manner of their use in
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court, are the functional equivalent of testimony, but
which have not been subjected to crossexamination. Id. at 51-52, 124 S. Ct. at 1362, 158 L.
Ed. 2d at 190.
[Id. at 342, 949 A.2d 790.]
Analysis of this aspect of defendant's argument requires
that we set forth in some detail what occurred at
defendant's second trial. Lombardino, who had refused
to testify at defendant's first trial, was again produced at
defendant's second trial, again questioned outside the
presence of the jury, refused to answer questions, was
granted immunity, continued in his refusal, and was
again held in contempt. Because Lombardino was
unwilling to provide testimony at the second trial, the
prosecution called two witnesses who were present in
the well of the courtroom at the time Lombardino
refused to testify at defendant's first trial: Special Agent
Stephen Kodak of the FBI and Sheriff's Officer Benjamin
Rivera-Estrada. Kodak described what he saw on the
date of Lombardino's first refusal, June 13, 2002:
When Mr. Lombardino was [led] into the courtroom
he walked [***55] between the judge's bench and
Mr. Cagno, looked over at Mr. Cagno, smiled at
him. Mr. Cagno smiled back. Mr. Lombardino took
the stand. Went through the proceedings there.
....
After he was finished testifying, again, as he was
being [led] out of the courtroom he had to walk
between the judge's bench and where Mr. Cagno
was seated . . . . While Mr. Lombardino gave a
thumbs up sign to Mr. Cagno, said hang in there
kid, smiled, winked, walked out of the courtroom, at
the same time Mr. Cagno acknowledged that by
smiling back.
Agent Kodak also testified that on the second date—
June 18, 2002—on which Lombardino refused to testify,
Lombardino [**407] again gave defendant a "thumb's
up" sign as he was leaving the courtroom. Sheriff's
Officer Rivera-Estrada, who was serving as courtroom
security on June 18, 2002, also testified to the
interaction—that Lombardino looked at defendant as he
was leaving, "gave him kind of a small smile, wink and
head nod with a thumbs [*520] up sign" and basically
uttered "keep your head up, kid . . . . or words to that
effect." Defendant, in response, smiled and nodded his
head. Neither witness mentioned to the jury that those
events took place during defendant's first [***56] trial;
the jury was kept unaware that defendant had been tried
once for these offenses. They simply referred to "prior

proceedings."
The testimony of Kodak and Rivera-Estrada indicating
that Lombardino did not answer questions at the first
proceeding is not "testimonial" for purposes of the Sixth
Amendment for it did not relate an out-of-court
statement by a declarant who was not available for
cross-examination. The witnesses recounted to the jury
their observations of Lombardino's conduct and
gestures and were closely cross-examined as to their
ability to make those observations. To the extent that
such conduct and gestures were testimonial, statements
of a co-conspirator in furtherance of the conspiracy are
an exception to hearsay, and their admission does not
violate the Confrontation Clause. State v. Savage, 172
N.J. 374, 402, 799 A.2d 477 (2002).
Defendant argued to the jury that the exchanges
between defendant and Lombardino were of no moment
while the State argued to the contrary. The
interpretation was properly left to the jury.
One final observation must be made in connection with
Lombardino's refusal to testify. Defendant's attorney
noted when Lombardino refused to testify at defendant's
[***57] second trial that he might wish to call
Lombardino as a defense witness but was hampered by
the provision in Lombardino's plea agreement stating
that if Lombardino testified on behalf of defendant, the
government could reinstate the murder charge against
Lombardino that had been dismissed as part of his plea
bargain. The colloquy that occurred when defense
counsel made that observation makes clear that
defendant suffered no prejudice because that provision
of the plea bargain had been struck earlier. The
prosecutor noted that it had been made "absolutely
abundantly clear to Mr. Lombardino through his counsel
. . . that the conditions as set forth . . . [were] [*521] no
longer binding and that Mr. Lombardino should feel free
to testify without any possible sanctions should he
testify one way for the State or another way for the
defense." The prosecutor also referred to a letter that
had been sent to Lombardino's attorney "to formalize
the agreement of the U.S. Attorney's Office for the
District of New Jersey to release Salvatore Lombardino"
from the restriction contained in the 1994 plea
agreement. Thus, to the extent defendant seeks to imply
that there was something fundamentally unfair about
[***58] producing Lombardino because he could not
give testimony favorable to defendant without subjecting
himself to a murder prosecution, that contention is
unsupported by the record.
VIII.
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Defendant complains that the trial court erred when it
did not include the lesser-included offense of conspiracy
to commit murder as part of its instructions with respect
to count two of the indictment.
N.J.S.A. 2C:1-8(e) HN19[ ] directs that a trial court
"shall not charge the jury with respect to an included
offense unless there is a rational basis for a verdict
convicting the defendant of the included offense." This
Court has long interpreted the statute's [**408]
directive as requiring satisfaction of a two-part test:
For a trial court to charge a jury on an unindicted
offense, the court must conclude not only that the
offense is included in the charged offense but also
that the evidence at trial presents a rational basis
for the jury to acquit the defendant of the greater
offense and convict him or her of the lesser.
[State v. Brent, 137 N.J. 107, 123, 644 A.2d 583
(1994).]
In State v. Cassady, 198 N.J. 165, 966 A.2d 473 (2009),
we said that "'whether an included offense charge is
appropriate requires (1) that the requested charge
satisfy the definition [***59] of an included offense set
forth in N.J.S.A. 2C:1-8(d), and (2) that there be a
rational basis in the evidence to support a charge on
that included offense.'" Id. at 178, 966 A.2d 473 (quoting
State v. Thomas, 187 N.J. 119, 131, 900 A.2d 797
(2006)).
[*522] In the present case, it is not disputed that
conspiracy to commit murder is a lesser-included
offense of murder. See N.J.S.A. 2C:1-8(d)(2) HN20[ ]
("A defendant may be convicted of an offense included
in an offense charged whether or not the included
offense is an indictable offense. An offense is so
included when . . . [i]t consists of an attempt or
conspiracy to commit the offense charged or to commit
an offense otherwise included therein . . . .").
Accordingly, the only question remaining is whether
there was "a rational basis in the evidence to support a
charge" on conspiracy to commit murder. Cassady,
supra, 198 N.J. at 178, 966 A.2d 473 (quoting Thomas,
supra, 187 N.J. at 131, 900 A.2d 797 (2006)); accord
State v. Brent, 137 N.J. 107, 113-14, 644 A.2d 583
(1994).
Our review of the record convinces us that there was no
such rational basis to support a conspiracy instruction.
First, it is clear that, to the extent there was a conspiracy
to murder Randazzo, the conspiracy was consummated

when Randazzo was murdered [***60] as planned.
Because "[a] person is legally accountable for the
conduct of another person when . . . he is engaged in a
conspiracy with such other person[,]" N.J.S.A. 2C:26(b)(4), defendant would have been guilty of murder
even if he had not been present at the scene. Second,
the State's entire case was driven by the evidence of
defendant's presence and actual participation in the
murder of Randazzo. There would have been no
"rational basis" upon which the jury could conclude that
defendant conspired to murder Randazzo without
holding him guilty for Randazzo's murder.
IX.
Defendant's final argument involves his sentence. He
argues that the trial court erroneously treated his
conviction under count one as a first-degree offense. He
maintains that he should have been sentenced for a
second-degree crime. The essence of defendant's
challenge for this issue is that there is no such crime as
first-degree racketeering conspiracy. He relies on
N.J.S.A. 2C:5-4, which HN21[ ] states that a
"conspiracy to commit a crime of the first degree is a
crime of the second degree."
[*523] We turn to the penalties provision of New
Jersey's RICO Act because HN22[ ] "[w]hen we
examine a statute, 'our goal is to discern and effectuate
[***61] the Legislature's intent. [Thus, t]he plain
language of the statute is our starting point.'" Hupka,
supra, 203 N.J. at 231, 1 A.3d 640 (quoting Patel v. N.J.
Motor Vehicle Comm'n, 200 N.J. 413, 418, 982 A.2d
445 (2009)).
At the time of defendant's 2004 conviction, the penalties
provision of the New Jersey RICO Act provided that:
[**409] HN23[ ] Any person who violates any
provision of N.J.S. 2C:41-2 in connection with a
pattern of racketeering activity which involves a
crime of violence, the lesser-included offense of
conspiracy to commit murder a crime of the first
degree, or the use of firearms shall be guilty of a
crime of the first degree. All other violations of
N.J.S. 2C:41-2 shall be crimes of the second
degree.
[N.J.S.A. 2C:41-3(a).]
HN24[ ] The crime of racketeering conspiracy appears
at N.J.S.A. 2C:41-2(d) and is therefore embraced by
that penalty provision. Applying the plain language of
the RICO penalty provision, if the pattern of racketeering
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activity involves crimes of violence or firearms, the
racketeering conspiracy is of the first degree.
Here, the jury explicitly found that at least one of the
racketeering acts about which defendant conspired was
murder and simultaneously convicted defendant of the
Randazzo murder, which [***62] was perpetrated
through the use of a firearm. Thus, his conviction meets
both of the criterion for elevating his racketeering
conspiracy to the first degree.
As that application shows, the plain language of the
penalty provision is clear, and HN25[ ] where the
legislative intent is plainly expressed by the language of
the statute, resort to extrinsic sources is not permissible
to create ambiguity. See Richardson v. Bd. of Trs.,
Police & Firemen's Ret. Sys., 192 N.J. 189, 195, 927
A.2d 543 (2007) ("If the plain language leads to a clear
and unambiguous result, then our interpretive process is
over."). For that reason, defendant's objection that the
Appellate Division failed to consider the legislative
history he advanced is unavailing.
Defendant's argument that the State exclusively has
indicted racketeering conspiracy as a second-degree
offense is also unavailing. [*524] State v. Taccetta,
301 N.J. Super. 227, 693 A.2d 1229 (App.Div.1997),
advanced by defendant, involved an indictment for
second-degree racketeering conspiracy, but the
question of whether the offense charged in Taccetta
was correctly graded was not presented to this Court,
and the result in that case cannot control our analysis
here. The same holds true for State v. Casilla, 362 N.J.
Super. 554, 829 A.2d 1095 (App.Div.), [***63] certif.
denied, 178 N.J. 251, 837 A.2d 1093 (2003), also
advanced by defendant. Further, it cannot be
determined from that case which of the many actions
attributed to defendant were alleged to constitute a
"pattern of racketeering activity."
Because defendant presents no compelling reason to
deviate from the plain language of the legislative
scheme and the established canons of statutory
construction that operate against the argument he
advances, we are satisfied that the trial court properly
upheld the indictment for first-degree racketeering
conspiracy and that the Appellate Division properly
affirmed his conviction and resultant sentence.

presented against defendant. We have determined that
a reasonable jury could conclude from that totality that
defendant's membership in the RICO enterprise
continued into the applicable limitations period. We
should not be misunderstood as having held
affirmatively that the silence of a witness could be held
against a defendant.
The dissent views the government's evidence as so
many separate [***64] threads and analyzes one of
those threads in isolation. [**410] The evidential
strands, however, woven together, comprise the
completed fabric, and in our opinion, we have stressed
the totality of those strands. The dissent, by focusing on
only one narrow aspect of the government's entire case,
does not reflect that entire picture.

[*525] XI.
Defendant's convictions and sentence are affirmed.
JUSTICES LaVECCHIA, HOENS, and PATTERSON
join in JUDGE WEFING's opinion. JUSTICE ALBIN filed
a separate, dissenting opinion. CHIEF JUSTICE
RABNER did not participate.
Dissent by: ALBIN

Dissent
JUSTICE ALBIN, dissenting.
Defendant Aurelio Ray Cagno, a reputed member of the
criminal organization La Cosa Nostra (LCN), was
charged in a January 2003 Monmouth County
indictment with the 1993 murder of James Randazzo,
N.J.S.A. 2C:11-3(a)(1) and (2), and with first-degree
racketeering conspiracy, N.J.S.A. 2C:41-2(c).1
Whereas murder has no statute of limitations, N.J.S.A.
2C:1-6(a)(1), racketeering conspiracy has a five-year
limitation period, N.J.S.A. 2C:1-6(b)(1). At defendant's
2004 trial, the State had to prove that defendant was
involved in a RICO conspiracy within the five-year
period before the return of the indictment. To ensure
that [***65] the statute of limitations had not lapsed on

X.
The following observations are in order in light of the
views expressed by the dissent. In our opinion, we have
analyzed the totality of the evidence that the prosecution

1 The

racketeering conspiracy charge finds its source in the
New Jersey Racketeer Influenced and Corrupt Organizations
Act (RICO), N.J.S.A. 2C:41-1 to -6.2.
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the RICO conspiracy, the State presented a staged
courtroom event from defendant's 2002 trial on a
predecessor indictment that had ended in a mistrial.
At defendant's 2002 trial, the State placed on the stand
Salvatore Lombardino, a then incarcerated organizedcrime member and defendant's purported cohort. The
State knew that Lombardino would not testify, even if
ordered to do so. As expected, Lombardino refused to
testify. In addition, Lombardino made several friendly
gestures toward defendant, whom he had known for
several decades.
At defendant's 2004 trial, the court permitted the State
to introduce Lombardino's 2002 courtroom silence and
gestures as evidence that, even then, he and defendant
were involved in a conspiracy to cover up their alleged
prior misdeeds. By this reckoning, Lombardino always
could be counted on to extend the conspiracy—place
him on the stand, he remains silent, and the clock is
revived.
[*526] I believe that the introduction of this evidence to
manipulate an extension [***66] of the statute of
limitations period on the racketeering conspiracy charge
violated several principles of law. First, Lombardino's
silence on the stand should not have been admissible
as evidence of defendant's guilt. Second, the
introduction of this evidence violated defendant's
constitutional right of confrontation. Lombardino's
refusal to testify precluded defendant from crossexamining Lombardino and having him explain the
reasons for his silence and gestures. Third,
Lombardino's silence on the stand and the friendly
gestures did not constitute a co-conspirator's statement
falling within the co-conspirator's exception to the
hearsay rule. Last, Lombardino's silence and gestures
demonstrate only Lombardino's state of mind, which
cannot be imputed to defendant.
Prosecuting purported members of organized crime is
an important objective of law enforcement, but
suspending constitutional protections and our rules of
evidence to do so undermines the integrity of the
criminal justice process. That is too high a price to pay
to obtain a conviction. I therefore respectfully dissent.

[**411] I.
A.
At defendant's 2004 trial, the court charged the jury that
the State could not prosecute defendant on the

[***67] RICO charge unless the conspiracy had
continued past January 2, 1998. The jury was told that
the State had to prove beyond a reasonable doubt "an
overt act in furtherance of the conspiracy or some other
evidence of the vitality of the conspiracy after January
2." (Emphasis added). The court instructed the jury that
the State had alleged five overt acts, only two of which
occurred after January 2, 1998. Those two overt acts
concerned Lombardino's refusal to testify and his
gestures at defendant's June 2002 murder and
racketeering conspiracy trial. Beyond Lombardino's
refusal to testify at that trial, the State did not present
any evidence of defendant's [*527] conduct after
January 2, 1998 that would have supported defendant's
participation in a conspiracy. Although instructed that
the alleged conspiracy "only terminate[s] when the
agreement to conduct the affairs of the racketeering
enterprise through a pattern of racketeering activities is
abandoned by the defendant and by those about with
whom he conspired," the jury was reminded that the
State was required to "prove beyond a reasonable doubt
that the conspiracy continued after January [2], 1998."
B.
The
State
offered
the
testimony
of
two
[***68] witnesses to describe what occurred when
Lombardino was called to the stand on June 13 and 18,
2002. On June 13, as Lombardino came into the
courtroom, he smiled at defendant, and defendant
smiled back. While on the stand, Lombardino, who had
been granted immunity, was asked questions about the
Randazzo murder. He refused to answer, even after the
entry of an order compelling him to do so. After
Lombardino left the stand, as he passed in front of
defendant, "he gave a thumbs up sign and said hang in
there kid." Lombardino smiled and winked at defendant,
who then smiled back.
On June 18, Lombardino was brought back into the
courtroom and again refused to testify. As he was
exiting the courtroom, Lombardino "looked over at
[defendant], gave him kind of a small smile, wink and
head nod with a thumbs up sign. And basically uttered .
. . keep your head up, kid. Keep it up, kid or words to
that effect." Defendant looked up, smiled, and gave a
"small nod."
The State argued that Lombardino's June 2002 refusal
to testify, gestures, and remarks were evidence that the
racketeering conspiracy continued after January 2,
1998, and therefore the prosecution was not foreclosed
by the statute of limitations. [***69] The State asserted
that Lombardino's silence was a display of loyalty to
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LCN and of his solidarity with defendant, and evidenced
that the racketeering conspiracy was ongoing—even in
the courtroom.
[*528] That argument, however, cannot surmount
constitutional and evidential barriers.
II.
A.
First, Lombardino's courtroom silence should not have
been admissible against defendant to prove an ongoing
conspiracy. Just as it is clear that the State cannot use a
defendant's failure to testify as evidence of his guilt,
Griffin v. California, 380 U.S. 609, 613-15, 85 S. Ct.
1229, 1232-33, 14 L. Ed. 2d 106, 109-10 (1965), neither
can the State tell the jury to infer a defendant's guilt from
a witness's refusal to testify. In State v. Burns, we held
that a trial court must instruct the jury not to draw any
[**412] inferences, for or against a defendant, even
when a witness's refusal to testify is not justified by any
privilege. 192 N.J. 312, 333, 334-35, 929 A.2d 1041
(2007). The problem with silence is that it can be
"insolubly ambiguous," and therefore to draw any
negative inference, particularly when the witness is not
subject to cross-examination, is inherently unfair. Cf.
State v. Lyle, 73 N.J. 403, 410, 375 A.2d 629 (1977)
("'[E]very
[***70] postarrest silence is insolubly
ambiguous because of what the State is required to
advise the person arrested.'" (quoting Doyle v. Ohio,
426 U.S. 610, 617, 96 S. Ct. 2240, 2244, 49 L. Ed. 2d
91, 97 (1976))).
Lombardino was not called at defendant's 2004 trial; the
State admittedly had no expectation that Lombardino
would testify. But, by the State's logic, Lombardino could
have been called to the stand if only so his refusal could
be used as evidence that the conspiracy was ongoing
and therefore the statute of limitations continued to run.
At oral argument before this Court, the State
acknowledged that when it put Lombardino on the stand
in June 2002, it had no expectation that he would testify
given that he had refused to do so in the past. In
essence, Lombardino became a convenient prop
[*529] for the State—a silent figure plopped on the
stand, who always would serve the purpose of
extending the statute of limitations.
The inference drawn from his silence was clearly used
to add "critical weight" to the State's case—and without
affording defendant the opportunity for crossexamination. See Burns, supra, 192 N.J. at 333-34, 929

A.2d 1041 (noting that reversal is warranted if
"'inferences from a witness' [***71] refusal to answer
added critical weight to the prosecution's case in a form
not subject to cross-examination'" (quoting Namet v.
United States, 373 U.S. 179, 187, 83 S. Ct. 1151, 1155,
10 L. Ed. 2d 278, 284 (1963)). The Confrontation
Clause bars "admission of an out-of-court 'testimonial'
statement permitted by state hearsay rules, unless the
person who made the statement is unavailable to testify
at trial and the defendant had a prior opportunity to
cross-examine that person." State ex rel. J.A., 195 N.J.
324, 328, 949 A.2d 790 (2008) (citing Crawford v.
Washington, 541 U.S. 36, 50-52, 124 S. Ct. 1354, 136364, 158 L. Ed. 2d 177, 192-93 (2004)). Defendant never
had the opportunity to cross-examine Lombardino,
either before or during his 2004 trial.
B.
Although Lombardino's silence, gestures, and off-hand
remarks were used against defendant, evidently in
violation of defendant's confrontation rights, the majority
disposes of this issue by finding that "[t]o the extent that
such conduct and gestures were testimonial, statements
of a co-conspirator in furtherance of the conspiracy are
an exception to hearsay, and their admission does not
violate the Confrontation Clause." Ante at 520, 49 A.3d
at 407. [***72] Lombardino's gestures and remarks,
however, clearly do not fit within the co-conspirator
hearsay exception.
Under N.J.R.E. 803(b)(5), a statement is not excluded
by the hearsay rule if it was "made at the time the party
and the declarant were participating in a plan to commit
a crime or civil wrong and . . . made in furtherance of
that plan." A co-conspirator's [*530] statement is
admissible pursuant to N.J.R.E. 803(b)(5) when the
State establishes that (1) the statement was "'made in
furtherance of the conspiracy'"; (2) the statement was
"'made during the course of the conspiracy'"; and (3)
there is "'evidence, independent of the hearsay, of the
existence of the conspiracy [**413] and [the]
defendant's relationship to it.'" State v. Taccetta, 301
N.J. Super. 227, 251, 693 A.2d 1229 (App.Div.) (quoting
State v. Phelps, 96 N.J. 500, 509-10, 476 A.2d 1199
(1984)), certif. denied, 152 N.J. 188, 704 A.2d 18
(1997).
First, the majority does not explain how Lombardino's
silence on the stand can constitute a statement for
purposes of the co-conspirator exception to the hearsay
rule. Under our hearsay rules, a "statement" is defined
as "(1) an oral or written assertion or (2) nonverbal
conduct of a person if it is intended by him as an
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assertion." [***73] N.J.R.E. 801(a)(1). No case to my
knowledge suggests that refusing to testify—silence—is
the type of nonverbal conduct that would constitute a
"statement" by a witness that can be used to impute
guilt to a defendant.
Second, while the State presented independent
evidence to demonstrate that defendant participated in a
racketeering conspiracy in the 1980s and early-to-mid
1990s, Lombardino's courtroom appearance in June
2002 was the only specific evidence offered in support
of an ongoing conspiracy after January 2, 1998. It bears
mentioning that, as of June 2002, both Lombardino and
defendant had been incarcerated for more than five
years.2
By the time [*531] defendant stood trial in 2004, they
had each been incarcerated for over seven years. While
defendant's status as an inmate is not conclusive proof
that he was no longer involved in the conspiracy, the
burden remained on the State to present some proof
that he was.
Even federal courts that presume a defendant continues
in a RICO conspiracy until he proves otherwise, see,
e.g., United States v. Yannotti, 541 F.3d 112, 123 (2d
Cir.2008), have required some evidence of the
conspiracy's continued existence during a long period of
incarceration, see, e.g., United States v. Morales, 185
F.3d 74, 80-81 (2d Cir.1999).3

2 On

October 4, 1994, Lombardino pleaded guilty in federal
court to conspiracy to commit murder in aid of racketeering
and other charges concerning Randazzo's death. On February
1, 1995, he was sentenced to 204 months in prison. He was
released on December 10, 2009. See Inmate [***74] Locator,
Fed.
Bureau
of
Prisons,
http://www.bop.gov/iloc2/LocateInmate.jsp (last visited July 30,
2012).
On November 27, 1995, defendant pleaded guilty in federal
court to conspiracy to commit murder in aid of racketeering in
connection with Vincent Angellino's death. He was sentenced
on January 31, 1997 to sixty months in prison. Defendant was
released from federal prison on February 4, 2000. After just
twenty days on supervised release, he was incarcerated in the
Monmouth County Correctional Institution for the present
offense, where he remained until he was convicted and
sentenced to state prison.

That evidence need not be much. For example, the
State could have offered evidence to show that
defendant communicated with members of LCN while
he was incarcerated. See, e.g., United States v. PerezGuerrero, 334 F.3d 778, 781-82 (8th Cir.2003)
[***75] (describing evidence, including letter from
defendant to co-conspirator, which demonstrated that
defendant continued to direct operations of drug ring
while imprisoned). Alternatively, the State could have
offered proof that defendant took steps before his
incarceration to protect his stake in the enterprise or
provide for its continued operation. See, e.g., United
States v. Agueci, 310 F.2d 817, 839 (2d Cir.1962)
(describing evidence that defendant designated specific
individuals "to [**414] look after his interest in the
conspiracy after his incarceration").
Here, however, the State offered no proof that
defendant had contact with Lombardino or any other
member of LCN during that time. In short, the State did
not offer any evidence to [*532] suggest that defendant
played any role in the conspiracy [***76] during his
seven years of incarceration before his 2003 indictment.
To say that the mere existence of LCN, without more, is
proof beyond a reasonable doubt that defendant
continued to conspire from his jail cell past January 2,
1998 stretches conspiracy law beyond its recognized
boundaries. Therefore, because the co-conspirator
exception requires that the statement be made during
the course of the conspiracy, and Lombardino's
"statement" itself is the only evidence that the
conspiracy existed at that point in time, it cannot be
admitted under the co-conspirator exception.
C.
Last, by imputing Lombardino's courtroom silence as
evidence of defendant's guilt, the State, in essence, is
improperly conflating Lombardino's state of mind with
that of defendant. Lombardino's state of mind cannot be
imputed to defendant under N.J.R.E. 803(c)(3). See
State v. McLaughlin, 205 N.J. 185, 210-11, 14 A.3d 720
(2011). The State presented no evidence that defendant
had any control over Lombardino's assertion of silence.
During summation, the State described Lombardino's
gestures and remarked that, taken in context, "at the
very minimum it shows that Lombardino is perpetuating
the rules of [LCN]." Realistically, that [***77] is all it can

3 In

Morales, the Second Circuit reversed the defendants'
conviction for a RICO conspiracy due to the "dearth of
evidence" that the conspiracy "continued during the sevenyear period that the defendants were incarcerated." 185 F.3d

at 81. In particular, the Morales court noted that the
government failed to "even establish that the defendants ever
called one another or a mutual contact while in prison." Ibid.
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show, for the State did not show that defendant had any
control over Lombardino's behavior. Is the evidence of
the conspiracy that defendant smiled back at
Lombardino, a friend whom he had not seen in years?
Was defendant required to sit stone-faced whenever
Lombardino entered or left the courtroom, lest any
reaction at all be construed as evidence of a
conspiracy? The use of these instinctive, non-culpable
human reactions to prove guilt is very troubling.
III.
Lombardino's courtroom silence and gestures on June
13 and 18, 2002 should not have been admitted at
defendant's trial. [*533] Because the jury was not
required to indicate how it came to the conclusion that
the conspiracy fell within the statute of limitations, we
cannot know whether the improper use of Lombardino's
courtroom appearance proved to be the critical piece of
evidence in convicting defendant.
I conclude that defendant's conviction was procured by
improper means. I therefore respectfully dissent.

End of Document
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Mr. Brass is a former Deputy Attorney General with the New Jersey Division of Criminal Justice of the
Office of the Attorney General of the State of New Jersey, where he prosecuted insurance fraud, official
corruption, public contract fraud, environmental crimes, organized crime racketeering/homicide, and
threats to the judiciary. He is a former faculty member of the Attorney General's Advocacy Institute;
and, was a member of the Attorney General's Shooting Response Team, which investigates police
shootings.

Mr. Brass previously served as a Supervising Assistant Prosecutor in the Middlesex County Prosecutor's
Office and an Assistant Prosecutor in Essex County Prosecutor's Office. His prosecutorial experience
included homicide, arson, robbery, burglary, sexual assault, aggravated assault, white collar crimes, and
drug related offenses.
Mr. Brass has been qualified in the Superior Court of New Jersey as an expert in the field of polygraph
examinations; and, was a former supervisor of the Essex County Prosecutor's Office Polygraph Unit. He
has lectured on that topic at Seton Hall and Rutgers Law Schools, as well as at national polygraph
seminars, continuing legal education seminars and at training seminars to law enforcement officers.
Mr. Brass received his B.A. from Seton Hall University and his J.D. from Seton Hall University School of
Law.

Lauren Anselowitz is a senior member of the firm Harlan York and Associates. Her most noted
accomplishments include successfully arguing multiple cases under the Convention Against Torture
before the U.S. Immigration Court. The Executive Office for Immigration Review has reported that less
than 1% of these cases are granted. Ms. Anselowitz also won oral argument before the U.S. Third Circuit
Court of Appeals to vacate a deportation order for a client of the firm.
In recent years, she has personally represented clients of Harlan York & Associates at Immigration Court
and Service Offices in New Jersey, New York, Connecticut, Pennsylvania, Massachusetts, Virginia, North
Carolina, Georgia, Florida and Tennessee.
Ms. Anselowitz has successfully resolved complex family and employment-based green card
applications, issues of citizenship and a number of different nonimmigrant visa petitions. Her experience
includes H, L, E, O and R visas. Additionally, Ms. Anselowitz has worked extensively on applications
under the Violence Against Women Act.
Ms. Anselowitz has been an adjunct professor of Immigration Law in the Justice Studies Department at
Montclair State University. She has lectured at Rutgers University School of Law as well as before the
New Jersey State Bar and the Federal Bar Associations. She was honored as a Super Lawyers Rising Star
multiple years and this year was selected for Best Lawyers in America.
A graduate of North Carolina State University and Seton Hall Law School, Ms. Anselowitz earned a
Master of Arts Degree from the John C. Whitehead School of Diplomacy and International Relations. She
also attended the American University in Cairo, Egypt and served in the field of international criminal
law at the Special Court for Sierra Leone. She previously lived in Pretoria, South Africa and has spent
time in Botswana, Zimbabwe, Zambia, Senegal, the Gambia, Ethiopia and Morocco.
Ms. Anselowitz is admitted to the Supreme Court of New Jersey, the U.S. District Court for the District of
New Jersey, the U.S. Third Circuit Court of Appeals, and the U.S. Second Circuit Court of Appeals.

Keith S. Balla is the Partner-in-Charge of the Forensic, Litigation Valuation Group of PKF
O’Connor Davies, LLP, a large regional accounting and consulting firm with 9 offices
throughout the NY metro area. Keith has been the testifying expert in numerous litigation cases
involving fraud, economic damages and valuations of businesses. He has also served as a Court
appointed Receiver and helped many not-for-profit and government entities uncover fraud and
resolve litigation and financial disputes. Keith has over 30 years’ experience and holds the
following credentials: Certified Public Accountant Public School Accountant, Certified in
Financial Forensics, Accredited in Business Valuation, Certificate of Eligibility for School
Business Administrator, Chartered Global Management Accountant.
Keith S. Balla
PKF O’Connor Davies, LLP
20 Commerce Dr., Suite 301
Cranford, NJ 07016
201-341-0678
908-967-6813
kballa@pkfod.com

Bob Magnanini came to New Jersey after his family emigrated from the old country of
Brooklyn and grew up in North Jersey. He is currently the Managing Partner of Stone &
Magnanini LLP, a complex litigation firm specializing in fraud, RICO, whit collar criminal and a
variety of IP matters in Central Jersey. Stone & Magnanini has achieved some of the largest
False Claims Act settlements working with the United States Department of Justice and various
U.S. Attorney‘s Offices on cases that have settled for $3 billion, $2.2 billion, $500 million, etc.
Bob previously was an associate at the law firm of Archer & Greiner in South Jersey, was Of
Counsel to Michael Chertoff at Latham & Watkins in North Jersey, and was a partner at the New
Jersey office of Boies, Schiller & Flexner LLP in Central Jersey, where he currently resides. As
well as practicing law, Bob served 30 years in the United States Army as a Counter-terrorist and
Counter-drug Officer which included various tours in the Middle East, Europe, Asia and South
and Central America. He was also the Army ground commander on September 11 at the World

Trade Center and retired from the New York Army National Guard as a Colonel in the position
of J-2, Director of Intelligence and Security for the State of New York. During the time that Bob
was engaged in these various endeavors so he could pay his property taxes in the Garden State,
his wife Hillary raised four wonderful children.
Susan G. Roy has been practicing immigration law for 20 years. She began her legal career through the
Department of Justice Attorney General Honors Program, at the Executive Office of Immigration Review,
Board of Immigration Appeals. She worked as an attorney-advisor at the BIA, where, among other
projects, she was selected to work on the criminal alien project team. She then became an Assistant
Chief Counsel for the then INS, in Newark, NJ. Sue was trained as a national security law division
attorney, and, after the INS became Immigration and Customs Enforcement, she was promoted to the
position of Senior Attorney. In 2008, she was appointed to be an Immigration Judge in Newark, NJ, a
position she held for two years. Sue then entered private practice, first as a partner in the law firm
Browne, Diallo, & Roy, LLP. In January 2016, Sue launched her solo practice, focusing on immigration,
municipal court, and criminal cases.
Sue earned her law degree, cum laude, from Georgetown University Law Center, where she was also a
Public Interest Law Scholar and the Editor in Chief of the Georgetown Immigration Law Journal. Sue
holds a master’s degree in Politics & Public Policy from the Eagleton Institute of Politics at Rutgers
University; and a bachelor’s degree, with honors, also from Rutgers.
Sue is currently the Chair-Elect of the NJBSA Immigration Law Section; and is the Secretary of the AILANJ Chapter. She is on the AILA National Annual Conference Committee, Due Process Section, and the
Online Course Review Committee, and will be speaking at the 2019 AILA Annual Meeting. Sue is
currently a guest professor for the Rutgers Camden School of Law Crimigration class.
Sue has been involved with several CLE programs over the years. Some recent speaking engagements
have been moderating and speaking at the NJ Chapter of the Federal Bar Association’s Annual Meetings;
serving as a panelist at the NJ FBA Hector Rossi Criminal Immigration Seminar, where she was given an
award for her Pro Bono service; serving as the moderator and/or panelist for numerous Immigration and
Municipal Court Sections CLEs , including at the Annual Meetings in Atlantic City, and spoke at the New
Jersey State Bar Association’s Mid-Year Meeting in Amsterdam on an international law panel. She will
also be speaking at the upcoming NJSBA Mid-year Meeting in Rome, Italy. She is a member of the
Mercer County Bar Association and has spoken at several Mercer County CLEs as well.
In addition, Sue has testified before the NJ State Assembly Judiciary Committee on immigration and
detention issues and has provided written testimony for Congressional hearings on immigration. She
has provided immigration advice to several members of the NJ Senate and Congressional delegation on
immigration and detention issues. Moreover, Sue is a member of a group of former Immigration Judges
and BIA members who have authorized several amicus curiae briefs in immigration cases before the
Circuit Courts and/or on certification to the U.S. Attorney General.

She has written several articles addressing immigration issues, including: Walk/Don’t Walk: How the
Legalizationof Marijuana in New Jersey Will Affect Non-Citizens, New Jersey Lawyer Magazine,
October 2018; How the Sins of the Father Can Affect a Child’s Claim to Citizenship, New Jersey Law
Journal, Immigration Issue, February 2017, and “Immigration Laws Pose Challenges for Both
International Students and U.S. Colleges,” Campus Safety and Student Development: Vol. 16, No. 2,
Winter 2015. In addition, she has authored an Op/Ed piece for The Star Ledger, and has been quoted in
several publications, including the Christian Science Monitor, U.S. 1, The Record, and NJ.com.
Sue is involved in many public service and charitable endeavors, including being a member of West
Windsor Township’s Affordable Housing Committee, and serving on the Board of Trustees for the Latin
American Legal and Education Defense Fund. She was honored with a NJ State Governor’s Jefferson
Award in 2013.

