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*129 The basic issue on this appeal is whether temporary relief can be awarded in a suit
to enforce an agreement between unmarried cohabitants. The Chancery Division
awarded interim support and other relief to plaintiff, Rose K. Crowe. With one judge
dissenting, the Appellate Division vacated the support order and remanded the case for
trial in the Law Division. Crowe v. DeGioia, 179 N.J. Super. 36 (1981). We granted
leave to appeal from that interlocutory order and reinstated temporary relief during the
pendency of this appeal. 87 N.J. 412 (1981). We now reverse the Appellate Division,
thereby continuing the temporary relief pending the outcome of the underlying action,
which we remand to the Chancery Division.
I
In a verified complaint filed in the Chancery Division, plaintiff, Rose K. Crowe (who
states she is also known as Rose K. De Gioia), claimed that defendant, Sergio De
Gioia, breached his non-marital agreement to support her for life. Her complaint alleged
the following facts pertaining to their twenty-year relationship. She met De Gioia in
February 1960 when she was 38 and separated from her husband, whom she has since
divorced. She was the mother of seven children ranging in age from five to seventeen
years. He was 26 and single. Starting in 1960, she and her children lived with and were
supported by him. From 1967 to 1980, when De Gioia left, they lived in his house in
Perth Amboy. Most significantly, he declared that "he would take care of her and
support her for the rest of her life, and that he would share with her his various assets."

In return for his support, she acted like his wife: cooking, cleaning, caring for him when
he was ill, helping in his various business ventures, and accompanying him socially.
Their relationship was akin to a marriage. Even at the end of their relationship, when De
Gioia told her he was leaving to marry a woman 22 years his junior, he promised to give
her a "good *130 settlement" so that she would not have to be concerned with her own
support. That settlement, however, did not materialize. Crowe asked the court to
enforce her alleged agreement with De Gioia for support, to compensate her for her
services, and to award her a share of his assets, costs and counsel fees.
In support of her request for interim relief, Crowe certified the following further facts.
She was unskilled, unemployable, and completely dependent on De Gioia for support.
She owned no assets except her clothes, personal effects, an inoperable automobile,
and jewelry De Gioia had given her. De Gioia, by contrast, had become a wealthy man
over the years, acquiring substantial property and business interests, including the
Perth Amboy home.
Crowe asked for $385 per week in support and payment of medical, dental and related
costs. Furthermore, she requested the right to remain in the Perth Amboy home,
protection from removal by De Gioia of any property from the house, and payment of all
expenses pertaining to the maintenance of the house, such as the mortgage, insurance
and utilities. She also wanted the use of an operable automobile at De Gioia's expense.
Finally, she sought an order restraining De Gioia from transferring or otherwise
disposing of any of his assets.
In his answer, De Gioia denied most of the allegations of the complaint, but admitted
that he had met Crowe in 1960 and had allowed her and her children to live in the Perth
Amboy house since 1967. Nonetheless, he denied ever having lived with Crowe or
having supported her and her children. He described their relationship as one of
friendship and stated that any services she provided to him were meretricious.
Furthermore, he denied her allegation that he had promised to support her for the rest
of her life or to share his assets with her.
The Chancery Division denied a motion by De Gioia for transfer of the action to the Law
Division and granted Crowe's motion for temporary relief. Fearing the infliction of a
grave injustice on Crowe if temporary relief were denied, the Chancery *131 Division
awarded her "minimal support, enough to keep her alive...." While recognizing that De
Gioia denied the underlying support agreement, that court found "some evidence" to
infer "there was some type of arrangement between the parties." Accordingly, the
Chancery judge awarded Crowe $125 per week in support, permitted her to remain in
the house, restrained De Gioia from transferring any of his assets, but denied Crowe's
request for an automobile.
The Appellate Division granted De Gioia's motion for leave to appeal. On appeal, the
majority concluded that matrimonial precedents were of no value to Crowe in seeking
pendente lite relief because she was not married to De Gioia. Moreover, the majority
found that the trial court had no authority to order any interim relief under Kozlowski v.

Kozlowski, 80 N.J. 378 (1979), where we recognized that a woman had a cause of
action in contract against a man with whom she had cohabited for 15 years in exchange
for his agreement to support her for the rest of her life ("palimony"). Because the only
relief granted in Kozlowski was money damages, the majority of the Appellate Division
here concluded that preliminary relief was not available. 179 N.J. Super. at 40. Thus,
the Appellate Division vacated the order granting support and restraining De Gioia from
transferring his assets. Id. at 48. Additionally, the majority held that the action is "of a
traditionally legal character ... and the relief can and should be obtained in the Law
Division." Id. at 41.
The dissenting judge agreed that matrimonial laws offered no foundation for pendente
lite relief. Instead, he found a basis for temporary relief in "settled equitable principles
relating to preliminary relief in emergent situations requiring the preservation of the
status quo and the prevention of irreparable harm, after balancing conveniences and
the interests of the parties, until the final determination of the litigation involved." Id. at
45. The dissent concluded that jurisdiction in the Chancery Division was proper because
the claim was basically for "specific performance of a unique type of agreement to
support and the *132 enforcement of newly judicially created rights impliedly recognized
in Kozlowski as basically equitable in nature." Id. at 47.
II
We begin by affirming that plaintiff is not entitled to alimony. Kozlowski v. Kozlowski,
supra, 80 N.J. at 383. The power of a court to award alimony is purely statutory, and
alimony may be awarded only in a matrimonial action for divorce or nullity. O'Loughlin v.
O'Loughlin, 12 N.J. 222, 229, cert. den., 346 U.S. 824 (1953). Under the relevant
statute, alimony may be ordered on an interim basis only in a "matrimonial action,"
N.J.S.A. 2A:34-23 (Supp. 1981-1982), which does not embrace an action on a contract
between unmarried cohabitants. See R. 4:75. The Legislature has proscribed common
law marriages. N.J.S.A. 37:1-10. We continue to decline to view non-marital
relationships as if they were lawful marriages. Kozlowski v. Kozlowski, supra, 80 N.J. at
387. Consequently, we conclude that plaintiff is not entitled to alimony, either permanent
or temporary. Kozlowski v. Kozlowski, supra, 80 N.J. at 383.
The unavailability of statutory alimony pendente lite, however, does not foreclose all
temporary relief. To the contrary, New Jersey has long recognized, in a wide variety of
contexts, the power of the judiciary to "prevent some threatening, irreparable mischief,
which should be averted until opportunity is afforded for a full and deliberate
investigation of the case." Thompson, Attorney General v. Paterson, 9 N.J. Eq. 624, 625
(E. & A. 1854). We recognize that the determination to authorize preliminary relief
summons the most sensitive exercise of judicial discretion. In exercising that discretion,
courts have been guided traditionally by certain fundamental principles.
One principle is that a preliminary injunction should not issue except when necessary to
prevent irreparable harm. Citizens Coach Co. v. Camden Horse R.R. Co., 29 N.J. Eq.
299, 303 (E. & A. 1878). Harm is generally considered irreparable in *133 equity if it

cannot be redressed adequately by monetary damages. In certain circumstances,
severe personal inconvenience can constitute irreparable injury justifying issuance of
injunctive relief. Hodge v. Giese, 43 N.J. Eq. 342, 350 (Ch. 1887) (one tenant
temporarily granted right to enter other tenant's premises to service heater). Pecuniary
damages may be inadequate because of the nature of the injury or of the right affected.
Outdoor Sports Corp. v. A.F. of L. Local 23132, AFL, 6 N.J. 217, 229-30 (1951);
Scherman v. Stern, 93 N.J. Eq. 626, 631 (E. & A. 1922) (seller of business temporarily
ordered to abide by agreement not to compete). In this case, Crowe was threatened
with the loss of her home of 14 years and her only means of support. The interest of an
unmarried cohabitant in enforcement of a support agreement and the trauma of eviction
from one's home may well justify the intervention of equity. Neither an unwarranted
eviction nor reduction to poverty can be compensated adequately by monetary
damages awarded after a distant plenary hearing.
A second principle is that temporary relief should be withheld when the legal right
underlying plaintiff's claim is unsettled. Citizens Coach Co. v. Camden Horse R.R. Co.,
supra, 29 N.J. Eq. at 304-05. Here, however, the underlying legal claim, the
enforceability of a support agreement between unmarried cohabitants, was settled as a
matter of law in Kozlowski v. Kozlowski, supra.
A third rule is that a preliminary injunction should not issue where all material facts are
controverted. Citizens Coach Co. v. Camden Horse R.R. Co., supra, 29 N.J. Eq. at 30506. Thus, to prevail on an application for temporary relief, a plaintiff must make a
preliminary showing of a reasonable probability of ultimate success on the merits. Ideal
Laundry Co. v. Gugliemone, 107 N.J. Eq. 108, 115-16 (E. & A. 1930). That requirement
is tempered by the principle that mere doubt as to the validity of the claim is not an
adequate basis for refusing to maintain the status quo. See Naylor v. Harkins, 11 N.J.
435 *134 (1953) (international union temporarily restrained from reporting members of
expelled local to employers under union shop contracts); Haines v. Burlington County
Bridge Comm'n, 1 N.J. Super. 163, 175 (App.Div. 1949) (temporarily restraining
county's efforts to acquire bridges). Indeed, the point of temporary relief is to maintain
the parties in substantially the same condition "when the final decree is entered as they
were when the litigation began." Peters v. Public Service Corp. of N.J., 132 N.J. Eq. 500
(Ch. 1942), aff'd o.b., 133 N.J. Eq. 283 (E. & A. 1943) (bus company enjoined from
proceeding with motion to dismiss suit when statute of limitations barred new action).
On this application, Crowe contends that DeGioia had supported her for some 20 years,
and it is uncontroverted that Crowe and her children had been living rent-free in a house
owned by De Gioia for some 14 years. Furthermore, Crowe certified to De Gioia's
agreement to support her for life. Although De Gioia's answering affidavits cast doubt on
that contention, the trial court found sufficient evidence to justify temporary relief. That
court determined Crowe's interest in maintaining a minimal standard of living to be
sufficient to justify the preservation of the status quo pending the determination of her
right at a final hearing. Christiansen v. Local 680 of the Milk Drivers and Dairy
Employees of N.J., et al., 127 N.J. Eq. 215 (E. & A. 1940) (company union granted
temporary injunction barring enforcement of rival's closed shop contract with employer).

The final test in considering the granting of a preliminary injunction is the relative
hardship to the parties in granting or denying relief. Isolantite Inc. v. United Elect. Radio
& Mach. Workers, 130 N.J. Eq. 506, 515 (Ch. 1941), mod. on other grounds, 132 N.J.
Eq. 613 (E. & A. 1942). DeGioia, apparently now a person of substantial means, would
suffer relatively inconsequential expense if relief is granted. By contrast, withholding
support from Crowe would be devastating. On balance, the equities favor the grant of
temporary relief to maintain the status quo pending the outcome of a final hearing.
*135 Thus, applying traditional equitable principles, we conclude that the record
supports the trial court's authorization of preliminary relief. Our dissenting colleague,
Justice Schreiber, who would deny preliminary relief, differs not with our determination
of the applicable principles, but in the application of those principles to the facts of this
case. Although we approve the grant of preliminary relief, we take no position on the
ultimate resolution of the factual dispute, which must await a plenary hearing.
Furthermore, the inability to fit plaintiff's claim for temporary relief into the conventional
category of a matrimonial action is not a bar to relief. To achieve substantial justice in
other cases, we have adjusted the rights and duties of parties in light of the realities of
their relationship. See, e.g., McGlynn v. Newark Parking Authority, 86 N.J. 551, 559
(1981); State v. Shack, 58 N.J. 297, 307 (1971). Increasing numbers of unmarried
couples live together. The number of households comprised of unmarried partners rose
from approximately 12,000 in 1960 to more than 1.5 million in 1980. U.S. Bureau of
Census, Commerce Dep't, 1960 Census of Population, "Persons by Family
Characteristics," Table 15 (1960) and Current Population Report, Series P-20, No. 365,
"Marital Status in Living Arrangements," Table 7 (1980). Although plaintiff need not be
rewarded for cohabiting with defendant, she should not be penalized simply because
she lived with him in consideration of a promise for support. Our endeavor is to shape a
remedy that will protect the legally cognizable interests of the parties and serve the
needs of justice. See generally Restatement (Second) of Contracts, § 359 at 169
(1981).
Nonetheless, the relief granted should be no broader than necessary to preserve the
status quo pending a plenary hearing on the merits. On the showing made before the
trial court, a reasonable basis existed to permit Crowe to remain in the Perth Amboy
home. See Ferraiuolo v. Manno, 1 N.J. 105 (1948) (landlord temporarily restrained from
interfering with tenant's *136 business on leased premises); Marjer v. Layfmen, 140 N.J.
Eq. 68 (Ch. 1947) (landlord enjoined from prosecuting dispossess action against tenant
who failed to properly exercise option to renew lease). Furthermore, Crowe is entitled to
continuation of the support payments ordered by the trial court of $125 per week.
Although substantially less than her demand of $385 a week, that sum should provide
her with her minimal needs and prevent the necessity of her seeking public welfare.
Consistent with the alleged agreement to "care for" Crowe, De Gioia should continue to
pay the costs of all necessary medical, dental and pharmaceutical bills. Because an
automobile is not essential for Crowe, we agree with the trial court that De Gioia need
not provide her with a car. We agree with the Appellate Division that the defendant
should not be restrained from transferring assets during the pendency of this

proceeding. 179 N.J. Super. at 48. In addition, we disapprove the allowance of costs
and counsel fees in an application for temporary relief in an action for support between
unmarried cohabitants. In general, counsel fees may not be awarded except as
expressly provided by R. 4:42-9. Although that rule permits the allowance of counsel
fees pendente lite in a matrimonial action, R. 4:42-9(a)(1), no such provision exists in a
non-matrimonial action.
III
Another issue is whether an action of this nature should be brought in the Law or
Chancery Division of the Superior Court. Under our unified court system, all issues,
whether legal or equitable, can be resolved in a single proceeding in either division.
Massari v. Einsiedler, 6 N.J. 303, 313 (1951); Fleischer v. James Drug Stores, Inc., 1
N.J. 138, 150 (1948). Nonetheless, the orderly administration of justice suggests that
we determine the more appropriate division in which to bring an action for breach of
contract between unmarried cohabitants.
Plaintiff's choice here, as in Kozlowski, was the Chancery Division. In this case,
however, the Appellate Division remanded *137 the matter for trial in the Law Division.
The Appellate Division reasoned that the essential nature of the action was a breach of
contract for which the appropriate remedy was money damages, an action at law. 179
N.J. Super. at 41-42. The dissenting judge concluded, however, the matter belonged in
the Chancery Division because the complaint, in effect, sought specific performance of
a unique kind of agreement. Id. at 47.
As an abstract proposition, a breach of contract action between unmarried cohabitants
might be brought in either the Law or Chancery Division. In many such actions, the only
remedy sought may be money damages, an interest in a pension or the like, and the
Law Division will be the appropriate forum. In many other cases, where the principal
relief is equitable in nature, the action should be brought in the Chancery Division. R.
4:3-1(a)(1).
In her application for preliminary relief, Crowe seeks an order maintaining the status quo
during the pendency of the action. Moreover, the ultimate relief sought includes an order
enforcing the alleged agreement between the parties and compelling De Gioia to
transfer to Crowe "a reasonable share of all property, both real and personal."
Whether one views the complaint as requesting specific performance or an injunction, it
summons the infinite variety and flexibility of equitable remedies. 1 Pomeroy, Equity
Jurisprudence, § 109 at 131. Equity preserves that flexibility to devise new remedies "to
meet the requirements of every case, and to satisfy the needs of a progressive social
condition, in which new primary rights and duties are constantly arising, and new kinds
of wrongs are constantly committed." 1 Pomeroy, supra, § 111 at 144. Other kinds of
cases involving contracts for personal support have been brought in the past in equity.
E.g., Soper v. Cisco, 85 N.J. Eq. 165 (E. & A. 1915) (action in Chancery Division to set
aside conveyance from mother to daughter in exchange for agreement to support for

life; held, conveyance made for valid consideration and agreement to support is
enforceable); *138 Giacobbi v. Anselmi, 18 N.J. Super. 600 (Ch.Div. 1952) (enforcing
oral promise to support grantor in return for conveyance of real property to him and his
wife, grantor's daughter). Moreover, a similarity exists between many of the issues and
proofs in this type of case and those in a matrimonial action, the exclusive province of
the Chancery Division under R. 4:75. Consequently, in this case, as we anticipate will
be true in the majority of such cases, the Chancery Division is the appropriate forum.
Selection of the Law or Chancery Division in future cases should reflect the responsible
exercise of judgment by counsel, subject to the control of the court, to best achieve a
just result in this evolving cause of action.
We reverse the judgment of the Appellate Division; continue, as modified, the order of
the Chancery Division for interim relief; and remand the matter to the Chancery Division
for a plenary hearing on an accelerated schedule.
SCHREIBER, J., dissenting.
In Kozlowski v. Kozlowski, 80 N.J. 378 (1979), we recognized the possible existence of
an agreement between consenting adults who desire to live together. However, Judge
Halpern, writing for the Court, carefully noted that "our decision today has not judicially
revived a form of common law marriage which has been proscribed in New Jersey since
1939 by N.J.S.A. 37:1-10." Id. at 387. He also observed: "Alimony may be awarded only
in actions for divorce or nullity, and equitable distribution is awarded only in actions for
divorce. N.J.S.A. 2A:34-23 et seq." Id. at 383. Today's decision, only three years later,
has drained those words of meaning. The majority requires that defendant provide
pendente lite monetary support, pay all necessary medical, dental and pharmaceutical
bills, and furnish a home. It also acknowledges that plaintiff may maintain a suit for
specific performance for continued support for the rest of her life and for a reasonable
share of all property, both real and personal, acquired by defendant while the parties
*139 lived together. In so doing, the majority has significantly closed the gap between
the married and unmarried.
The legislative proscription against common law marriage remains on the books, but is
rendered meaningless and ineffectual by this Court. The majority today has created a
de facto marriage and distorted traditional equitable standards for interim relief in order
to grant a remedy the Legislature has provided only for married persons. I do not deny
the right of consenting adults to live together, but until the Legislature decides otherwise
I would not grant pendente lite relief under the circumstances here.
In a situation not involving marriage, the Court would do well to follow settled equitable
principles in determining whether interim relief should be granted for an alleged breach
of contract. In Citizens Coach Company v. Camden Horse Railroad Company, 29 N.J.
Eq. 299 (1878), the Court of Errors and Appeals codified the rules governing the
granting of preliminary injunctive relief. These guidelines have proved workable and
useful. They may be summarized as follows: (1) Is there an urgent necessity for the
relief? The injury threatened should be a material one that cannot be adequately

redressed by pecuniary damages. If the plaintiff has an adequate remedy at law,
namely, an action for damages, interlocutory relief should be denied. (2) Is the right on
which the plaintiff founds his claim settled? In other words, does it involve a novel legal
problem? Compare Public Bancorporation v. Atlantic City Wimsett Thrift Co., 112 N.J.
Eq. 367 (E. & A. 1933), with General Investment Co. v. American Hide & Leather Co.,
98 N.J. Eq. 326 (E. & A. 1925). (3) Are the facts constituting the basis of the claim
controverted? It is the general rule that a preliminary injunction will not issue where the
material facts are met by a full, explicit and circumstantial denial under oath. Ferraiuolo
v. Manno, 1 N.J. 105, 108 (1948).
A court may also intervene to protect the res from "destruction, loss or impairment, so
as to prevent the decree of the court, *140 upon the merits, from becoming futile or
inefficacious in operation, and particularly so where it appears that the damage resulting
to the complainant by a continuance of the status may prove to be irreparable."
Guangione v. Guangione, 97 N.J. Eq. 303, 305 (E. & A. 1925). See Naylor v. Harkins,
11 N.J. 435, 446 (1953); Christiansen v. Local 680 of the Milk Drivers, 127 N.J. Eq. 215,
219-20 (E. & A. 1940). So, too, a court should consider whether maintenance of the
status quo will result in no material or only comparatively slight damage to defendant's
rights, pending the final hearing, Peters v. Public Service Corp. of N.J., 132 N.J. Eq.
500, 512 (Ch. 1942), aff'd, 133 N.J. Eq. 283 (E. & A. 1943). This involves a balancing of
the conveniences. Where the plaintiff's right is very doubtful, the balance of
convenience in his favor must be extremely strong. This weighing process ultimately
reaches the point where only destruction of the subject matter of the suit will move the
court.
Lastly, courts should act cautiously in granting temporary injunctive relief, particularly
when the matter is presented only on affidavits. Citizens Coach admonishes us:
There is no power, the exercise of which is more delicate, which requires greater
caution, deliberation and sound discretion, and which is more dangerous in a doubtful
case, than the issuing of an injunction. [29 N.J. Eq. at 303]
When tested by these guidelines, pendente lite relief should have been denied in this
case. The facts are sharply controverted and plaintiff's claim for relief is not clear. The
relief sought arises out of the "agreement" between the parties and plaintiff's basic
demand in her complaint calls for its enforcement. The defendant categorically denies
the existence of that agreement.
All the proofs were in the form of pleadings and affidavits, which disclose the following
facts:
Rose Crowe had been living in an apartment in Perth Amboy with her seven children,
ages 5 to 17, when in 1960 she met the defendant, Sergio De Gioia. At that time she
was separated from her husband. She alleges in her complaint that within a few weeks
the defendant moved into her apartment and began to live with her and her family. In
1967, they moved to a *141 one-family residence at 40 Lewis Street, Perth Amboy. She

also asserts that they lived together for 20 years during which time "the plaintiff used the
defendant's surname and was known as Rose K. DeGioia." Mrs. Crowe obtained a
divorce three years after their relationship began. According to the plaintiff, De Gioia
supported her and her seven children thereafter. All Mrs. Crowe's children have become
adults and left the household except a 27 year-old son who suffers from an emotional
disability and receives Social Security payments. He advanced his mother $1,500 to
pay her attorneys' retainer in this action.
Plaintiff alleged in her complaint that "from time to time" during the 20-year period of
cohabitation, the defendant "expressly declared to the plaintiff that he would take care of
her and support her for the rest of her life, and that he would share with her his various
assets." It is this general declaration, uncertain as to when it was made or under what
circumstances, that is the heart of the complaint. No other agreement or promise is
asserted. The defendant's answer denied the alleged living arrangements and
specifically denied that he had ever made the declaration of life support or sharing his
assets with her. Defendant's supplemental affidavit stated that "[a]t no time did I tell
Rose Crowe that I would support her for the rest of her life or share any of my assets...."
The defendant also claimed to be "so outraged at the assertion contained in the
plaintiff's affidavits that I feel that this matter can only be resolved surely with a plenary
hearing and I request that the Court set up a convenient date when testimony can be
taken."
The trial court on the motion for pendente lite relief also had before it other material. The
defendant produced an affidavit of Frank Simonelli who had known defendant for
approximately 40 years and had been defendant's business partner. He averred that,
contrary to plaintiff's assertion, neither plaintiff nor defendant had represented
themselves as husband and wife and that the defendant had always maintained his own
residence separate and apart from plaintiff and her children. An affidavit of Simonelli's
former wife, Adelaide Spitsbergen, confirmed *142 these facts. Peter and Vera
Yuresko's joint affidavit stated that they had known defendant since 1974, when the
defendant purchased the Holmdel Motor Inn from them. They had met defendant and
plaintiff on a number of occasions, and plaintiff was never introduced as or represented
to be the defendant's wife.
The defendant also showed that plaintiff had not been using his surname throughout the
20-year period, as she had certified, because her telephone, Blue Cross and Blue
Shield, State Unemployment Insurance, various bills, election records, and magazine
subscriptions were listed under and addressed to plaintiff as Rose Crowe. These items
brought into question the plaintiff's credibility.
A fair appraisal of all this information raises a serious doubt as to whether the parties
had ever entered into an agreement that defendant would support plaintiff for life and
share all his property acquired during the 20-year period that he allegedly lived with her.
Interestingly, the trial court never found that that agreement existed. The most that it
was willing to say was "there seems to be sufficient evidence for me to at least believe
that there was some type of arrangement between the parties." (Emphasis added). That

is a far cry from finding that a contract had been made under which the defendant
bound himself to furnish lifetime support to the plaintiff and to share upon separation all
property acquired while they lived together. It is most unlikely that the parties would
have made such an agreement and not married.
Moreover, the plaintiff has an adequate remedy of money damages for breach of
lifetime support. We recently so held in Kozlowski v. Kozlowski, supra. In Kozlowski,
after a plenary hearing the trial court found that the parties made a contract under which
the woman was to provide housekeeping, shopping and social services and, in return,
the man was to furnish the funds for those purposes, and was to support her for the rest
of *143 her life. We held the contract was enforceable. The legal theory was simply the
existence of a contract, for the breach of which monetary damages would be available.
Accordingly, she was awarded a lump sum. Kozlowski made it clear that "[p]laintiff is not
entitled to alimony or equitable distribution." 80 N.J. at 383.
The force motivating the trial court here to grant interim support was the fact that the
plaintiff was poor. The court stated that if she had had $10,000, it would not have
granted any pendente lite relief. Underlying the majority's rationale is the similar thought
that defendant is "a person of substantial means" and if he failed to support her, the
result "would be devastating." In the absence of a necessary foundation a clear right to
relief whether we grant or deny relief should not depend on the wealth of the parties. A
judge should not yield to the subtle temptation to render an unjust judgment out of pity
for the poor.
Furthermore, plaintiff had the burden of showing that she would not be able to maintain
herself. In that respect, she made no allegations of her inability to work or to receive
support from six of her children.[1]See N.J.S.A. 44:1-140(a) (requiring children to
support a parent who applies for and is eligible to receive public assistance).
Under traditional principles, plaintiff is not entitled to interim relief. Unless this action be
classified in the same category as a matrimonial matter, a pendente lite remedy should
not be made available. Yet the majority, without articulating any reason, has done
exactly that. By clothing the action in equitable terms specifically enforcing the
agreement it has transformed the action from one for damages for breach of contract
*144 and deprived the defendant of the right to a jury trial.[2]Steiner v. Stein, 2 N.J. 367
(1949); Associated Metals & Minerals Corp. v. Dixon Chemical & Research, Inc., 82
N.J. Super. 281 (App.Div. 1964). The Kozlowski rationale is now moribund. Support and
equitable distribution are no longer awarded "only in actions for divorce." Kozlowski v.
Kozlowski, supra, 80 N.J. at 383. I conceive of nothing that has occurred since our
decision in that case to justify departing from its holding and underpinning. Therefore, I
would affirm the judgment of the Appellate Division.
For reversal and remandment Justices PASHMAN, CLIFFORD, HANDLER, POLLOCK
and O'HERN 5.
For affirmance Justice SCHREIBER 1.

NOTES
[1] The majority asserts plaintiff certified that she was unskilled and unemployable. The
record does not indicate that. She did assert that she actively participated and worked
with the defendant in his business.
[2] The two cases relied upon by the majority to support its proposition that this suit is
properly in chancery because equity has granted affirmative relief in contracts for
personal support are not appropos. In Soper v. Cisco, 85 N.J. Eq. 165 (E. & A. 1915),
and Giacobbi v. Anselmi, 18 N.J. Super. 600 (Ch. 1952), the actions were to set aside
conveyances of realty.
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d/b/a J.P. MASCARO & SONS, and
WASTE MANAGEMENT OF NEW JERSEY, INC.,
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Before Judges Fisher, Espinosa and Koblitz.
On appeal from the Superior Court of New
Jersey, Law Division, Morris County, Docket
Nos. L-2627-12 and L-2868-12.

Maeve E. Cannon argued the cause for
appellant Waste Management of New Jersey,
Inc. (Hill Wallack, LLP, attorneys; Patrick
D. Kennedy, and Jamie G. O'Donohue, of
counsel; Ms. Cannon and Susan L. Swatski, of
counsel and on the brief).
Jeffrey J. Greenbaum argued the cause for
appellant Covanta 4Recovery, L.P. (Sills
Cummis
&
Gross,
P.C.,
attorneys;
Mr.
Greenbaum and Kenneth F. Oettle, of counsel
and on the brief).
Brent T. Carney argued the cause for
respondent Morris County Municipal Utilities
Authority (Maraziti, Falcon & Healey, LLP,
attorneys; Joseph J. Maraziti, Mr. Carney,
and Joanne Vos, of counsel and on the
brief).
Thomas P. Scrivo argued the cause for
respondent Solid Waste Services, Inc. d/b/a
J.P. Mascaro & Sons (McElroy, Deutsch,
Mulvaney & Carpenter, LLP, attorneys; Edward
B. Deutsch and Mr. Scrivo, of counsel and on
the brief).
The opinion of the court was delivered by
FISHER, P.J.A.D.
In this public bidding matter, we granted leave to appeal
the denial of an interlocutory injunction based solely on the
trial judge's determination that plaintiffs were not likely to
succeed on the merits.
his

authority

to

Because the judge mistakenly overlooked

impose

interlocutory

injunctive

relief

to

preserve the parties' positions and subject matter of the suit –
even

when

there

are

legitimate

doubts

about

plaintiffs'

likelihood of success – we reverse.
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I
The record reveals that, on July 9, 2012, defendant Morris
County Municipal Utilities Authority (the Authority) issued a
public notice seeking sealed bids for a five-year contract to
operate the two Morris County solid waste transfer stations and
to provide related transportation and disposal services.
request

for

bids

mandated,

among

other

things,

that

The

bidders

"[s]upply . . . the certified financial statement of the Bidder
and/or, if applicable, the Guarantor for each of the three (3)
recent fiscal years" (emphasis added).
did

not

define

statement,"

what

stating

was

only

meant
that

by

This request for bids
a

undefined

"certified
terms

financial

were

to

be

afforded "the meaning normally ascribed to them in the trade,
profession or business with which they are associated."
The

Authority

received

sealed

bids

in

September

2012.

Plaintiff Covanta 4Recovery, L.P. (Covanta) submitted the lowest
bid ($131,004,000), defendant Solid Waste Services, Inc. d/b/a
J.P. Mascaro & Sons (Mascaro) submitted the second lowest bid
($134,380,000), and plaintiff Waste Management of New Jersey,
Inc.

(Waste

($137,952,000).

Management)

submitted

the

third

lowest

bid

The Authority determined that Mascaro submitted

the lowest responsible bid, and the losing bidders objected,
arguing, among other things, that Mascaro included in its bid
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package

only

two

pages

of

uncertified

"condensed

financial

information" for the years ending March 31, 2010, 2011 and 2012.
Upon further consideration, public comment and the presentations
of the interested parties, as well as additional information
from

Mascaro,

the

Authority

again

concluded

Mascaro

was

the

lowest responsible bid.
On

October

complaint
November

and
5,

23,

2012,

sought

2012,

entry

Covanta

Waste
of

Management

an

filed

order
a

filed

to

show

similar

a

verified

cause.

complaint,

On
which

included a claim that its bid should not have been rejected;
Covanta also sought entry of an order to show cause.

The judge

heard argument on November 8, 2012, and, on November 15, 2012,
entered an order that: memorialized the Authority's consent not
to enter into a contract with Mascaro until the court ruled on
the applications for interlocutory injunctive relief; scheduled
the production of expert reports; and specified questions of
interest

the

testimony.
regarding,

experts

were

to

address

in

their

anticipated

Expert testimony was heard on November 29, 2012,
among

other

things,

the

meaning

of

the

phrase

"certified financial statement."
On December 12, 2012, the

trial judge issued a

written

opinion regarding the applications for interlocutory injunctive
relief.

The judge concluded that Waste Management and Covanta

"failed to satisfy by clear and convincing evidence a likelihood
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of

success

on

the

merits"

and,

consequently,

address the remaining Crowe[1] factors."

he

"need

not

An order denying relief

was entered the same day.
On December 21, 2012, the judge granted summary judgment
dismissing

Covanta's

written opinion.

complaint

for

reasons

set

forth

in

a

That same day, Waste Management moved in this

court for leave to appeal the denial of its application for
interlocutory

injunctive

relief;

Covanta

leave to appeal a short time later.

similarly

moved

for

Covanta also moved in the

trial court for reconsideration of the summary judgment entered
against

it.

On

January

25,

2013,

the

judge

granted

the

reconsideration motion, reinstated certain portions of Covanta's
complaint,

and

permitted

the

joinder

of

two

additional

plaintiffs.
Mascaro moved for summary judgment on January 17, 2013,
seeking

a

determination

that

its

Authority's written requirements.

Mascaro

also

began

conformed

to

the

That motion was argued in the

trial court on February 22, 2013.
impediment,

bid

In the absence of any legal
performing

under

the

awarded

contract on January 28, 2013.
That was the status of the case when, on February 26, 2013,
another

1Crowe

panel

of

this

court

granted

Waste

Management

and

v. De Gioia, 90 N.J. 126 (1982).
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Covanta's pending
interlocutory
further

injunctive

performance

entered into an
terms

motions for

as

the

of

leave to appeal the denial of

relief;
the

the

Mascaro

panel

also

contract.

emergency contract with Mascaro

awarded

length was limited

contract,

to the

with

the

stayed

The

the

Authority

on the same

exception

emergency's duration.

that

its

Because we

granted leave to appeal, the trial judge was unable to rule on
Mascaro's summary judgment motion addressing the sufficiency of
its bid.

See R. 2:9-1(a); Society Hill Condo. Ass'n, Inc. v.

Society Hill Assocs., 347 N.J. Super. 163, 177 (App. Div. 2002).
This is the current status of the litigation.
II
In light of what has already occurred in this case, as well
as the passage of time since we granted leave to appeal, it is
not surprising some parties seek our declaration whether the
trial

judge's

views

of

the

meaning

of

"certified

financial

statement" and the other bid requirements in dispute are correct
or incorrect.

But the case is not presented in a posture that

would permit such a ruling.

The trial judge – despite how one

may wish to interpret his discussion about the meaning of the
phrase "certified financial statement" – held only that he did
not

believe

Covanta

and

Waste

Management

had

clearly

and

convincingly demonstrated a likelihood of success on the merits.
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Such an expression is not the equivalent of an adjudication of
plaintiffs' claims, only an educated prediction about whether
plaintiffs are likely to succeed after a full exposition of the
merits.2

In

interlocutory
exercised
relief.

his

short,

the

appeal

is

narrow
whether

discretion

in

question
the

denying

trial

presented

by

this

judge

mistakenly

interlocutory

injunctive

We conclude he did.

In summarizing the Supreme Court's oft-cited decision in
Crowe, supra, 90 N.J. at 132-34, we held in Waste Mgmt. of N.J.,
Inc. v. Union Cnty. Utils. Auth., 399 N.J. Super. 508, 519-20
(App. Div. 2008), that issuance of an interlocutory injunction
turns

on

whether

"the

movant

has

demonstrated

a

reasonable

probability of success on the merits; that a balancing of the
equities and hardships favors injunctive relief; that the movant
has no adequate remedy at law and that the irreparable injury to
be suffered in the absence of injunctive relief is substantial
and imminent; and that the public interest will not be harmed."
In his written opinion, the trial judge correctly identified
these as the factors to be applied.

In addition, the judge held

2In

alluding to its opposition to the pending summary judgment
motion, Waste Management contends the trial judge has yet to
hear all the evidence relevant to the meaning of "certified
financial statement."
Because the judge's observations were
based on less than all the relevant evidence available, it would
be further inappropriate for us to view the judge's prediction
as a final adjudication and then proceed to determine whether we
agree or should otherwise defer to that "finding."
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that each of these factors must be clearly and convincingly
demonstrated, a general principle we have previously recognized.
See id. at 520; McKenzie v. Corzine, 396 N.J. Super. 405, 414
(App. Div. 2007); see also S&R Corp. v Jiffy Lube Int'l, Inc.,
968 F.2d 371, 374 (3d Cir. 1992).

The judge then determined

that plaintiffs' failure to convince him of the likelihood of
success

on

their

claims

required

denial

of

interlocutory

injunctive relief without consideration of the other factors.
This conclusion was erroneous because it overlooks a court's
authority

to

impose

interlocutory

restraints

regardless

of

doubts about the movants' likelihood of success.
To explain, we first consider what is meant when it is said
a movant's right to an interlocutory injunction "must be clearly
and convincingly demonstrated."
Super. at 520.

Waste Mgmt., supra, 399 N.J.

In this regard, we consider whether the legal or

equitable principles upon which the claim is based are doubtful
or unsettled, see Accident Index Bureau, Inc. v. Male, 95 N.J.
Super. 39, 50 (App. Div. 1967), aff’d o.b., 51 N.J. 107 (1968),
app. dis., 393 U.S. 530, 89 S. Ct. 872, 21 L. Ed. 2d 754 (1969),
or

whether

the

material

facts

are

in

dispute,

Anders

v.

Greenlands Corp., 31 N.J. Super. 329, 338 (Ch. Div. 1954), or
both.
In the matter at hand, the basis for the claim that a
publicly-advertised contract should not be awarded to a bidder
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who has failed to meet material bid requirements or who has
provided insufficient financial information, is not doubtful but
well-established.

See Meadowbrook Carting Co. v. Island Heights

Borough, 138 N.J. 307, 313-15 (1994).
correctly
governed
meaning

recognized
by

of

financial

the

whether
the

likelihood-of-success

there

bid

was

a

requirements

information

Instead, here, the judge

factual
and

provided.

the

The

factor

dispute

about

sufficiency
judge,

was
the

of

having

the
been

persuaded to Mascaro and the Authority's position after hearing
testimony from the parties' experts, determined that plaintiffs
had

not

clearly

succeed.

and

Because

convincingly

the

judge

shown

reached

they
this

were

likely

conclusion

to

after

considering the credibility and demeanor of the experts, we deem
it appropriate – despite plaintiffs' forceful contentions to the
contrary

–

to

defer

to

the

judge's

strength of the parties' positions.

observations

about

the

Again, that merely means

that, for the purpose of considering whether injunctive relief
was

properly

denied,

we

assume

the

accuracy

of

the

judge's

prediction about plaintiffs' likelihood of success.
Such an observation, however, does not end the matter.

As

Judge Clapp explained many years ago, the reason we consider
whether

a

movant's

right

to

injunctive

relief

is

clear

"doubtless lies in the fact that an interlocutory injunction is
so drastic a remedy."

Gen. Elec. Co. v. Gem Vacuum Stores,
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Inc., 36 N.J. Super. 234, 236 (App. Div. 1955).

But our courts

have also long recognized "there are exceptions, as where the
subject

matter

substantially
issue."

of

the

impaired

litigation

if

a

would

preliminary

be

destroyed

injunction

did

or
not

Id. at 237 (citing Naylor v. Harkins, 11 N.J. 435, 446

(1953); Christiansen v. Local 680 of Milk Drivers, 127 N.J. Eq.
215, 219-20 (E. & A. 1940); Haines v. Burlington Cnty. Bridge
Comm'n, 1 N.J. Super. 163, 174 (App. Div. 1949)).

That is, "a

court may take a less rigid view" of the Crowe factors and the
general rule that all factors favor injunctive relief "when the
interlocutory

injunction

is

merely

designed

to

preserve

status quo."

Waste Mgmt., supra, 399 N.J. Super. at 520.

the
See

also Brown v. City of Paterson, 424 N.J. Super. 176, 183 (App.
Div.

2012).

The

power

to

impose

restraints

pending

the

disposition of a claim on its merits is flexible; it should be
exercised "whenever necessary to subserve the ends of justice,"
and

"justice

litigation

is

is

not

served

destroyed

pendency of the suit."

or

if

the

subject-matter

substantially

impaired

of

the

during

the

Christiansen, supra, 127 N.J. Eq. at

219-20.
This less rigid approach, for example, permits injunctive
relief

preserving

doubtful

when

the
a

status

quo

balancing

of

even
the

if

the

claim

relative

appears

hardships

substantially favors the movant, or the irreparable injury to be
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suffered by the movant in the absence of the injunction would be
imminent and grave, or the subject matter of the suit would be
impaired or destroyed.

See, e.g., Naylor, supra, 11 N.J. at 446

(holding that the plaintiffs "were justly entitled to have the
defendants restrained from taking affirmative action which might
destroy their status and the subject of the litigation, and this
was

so

notwithstanding

the

doubts

expressed

that

they

will

ultimately prevail"); Christiansen, supra, 127 N.J. Eq. at 21920 (noting that pendente lite restraints are appropriate if "the
subject-matter of the litigation [would otherwise be] destroyed
or substantially impaired during the pendency of the suit, and
thus the court loses the faculty of fully vindicating such right
and

of

remedying

such

wrong

as

may

be

revealed

on

final

hearing"); Hamilton Watch Co. v. Benrus Watch Co., Inc., 206
F.2d 738, 742 (2d Cir. 1953) (recognizing that an interlocutory
injunction "serves as an equitable policing measure to prevent
the parties from harming one another during the litigation" and
"to keep the parties, while the suit goes on, as far as possible
in the respective positions they occupied when the suit began").
Moreover,

we

have

recognized

the

important

role

the

public

interest plays when implicated, as here, and have held "that
courts, in the exercise of their equitable powers, 'may, and
frequently do, go much farther both to give and withhold relief
in furtherance of the public interest than they are accustomed
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to go when only private interests are involved.'"

Waste Mgmt.,

supra, 399 N.J. Super. at 520-21 (quoting Virginian Ry. Co. v.
Sys. Fed'n, 300 U.S. 515, 552, 57 S. Ct. 592, 601, 81 L. Ed.
789, 802 (1937)).
Ultimately, on appellate review, the question is whether
the grant or denial of interlocutory injunctive relief emanated
from the trial judge's exercise of sound judicial discretion.
See N.J. State Bar Ass'n v. Northern N.J. Mortgage Assocs., 22
N.J. 184, 194 (1956); Waste Mgmt., supra, 399 N.J. Super. at
520. This standard "defies precise definition" when we question
whether "there are good reasons for an appellate court to defer
to the particular decision at issue."
Prosecutor,

171

N.J.

561,

571

Flagg v. Essex Cnty.

(2002).

This

narrow

inquiry

requires consideration of the trial judge's explanation as well
as the legal grounds upon which the decision was based.

Our

Supreme

has

Court

occurred

has

observed

that

an

a

decision

was

"'made

when

abuse

of

discretion

without

a

rational

explanation, inexplicably departed from established policies, or
rested on an impermissible basis.'"

Ibid. (quoting Achacoso-

Sanchez v. Immigration & Naturalization Serv., 779 F.2d 1260,
1265

(7th

Cir.

1985));

see

also

US

Bank

Nat'l

Ass'n

v.

Guillaume, 209 N.J. 449, 467-68 (2012).
Here,

the

judge

made

observations,

after

hearing

expert

testimony, that plaintiffs were not likely to succeed on the
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merits and, to be sure, those factual observations are entitled
to deference at this stage.3

But the judge's examination of the

matter mistakenly ended there.

He did not balance the relative

hardships; he did not consider the irreparable injury that would
follow the injunction's denial; he did not examine whether the
denial

of

interlocutory

relief

would

impair

or

destroy

the

subject matter of the suit; and he did not weigh the detrimental
impact on the public if a lucrative contract were to be given to
a

potentially

unqualified

party

before

a

challenge

to

bidding process could be fully and finally adjudicated.
circumstances
injunctive

weighed

relief

here,

heavily
and

the

in

favor

judge's

of

failure

the
These

interlocutory
to

consider

these other Crowe factors constitutes an abuse of discretion
warranting our intervention notwithstanding the deference owed
to the judge's prediction of the likelihood of success.
III

3We

hasten to describe the limitations of our deference.
The
judge made no findings on the pivotal factual issues, and our
expression of deference should not be interpreted as an
agreement
with
the
judge's
view
of
the
facts
or
his
identification or application of the governing legal principles.
We express no view of the merits nor predict what may occur on
appeal once the issues are finally adjudicated in the trial
court.
We are reviewing only the sufficiency of a prediction
not a finding of fact.
Indeed, the trial judge is similarly
unbound even to his own prior prediction.
See, e.g., Univ. of
Texas v. Camenisch, 451 U.S. 390, 395, 101 S. Ct. 1830, 1834, 68
L. Ed. 2d 175, 180 (1981).
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We recognize that the trial judge had effectively managed
the case and that it had rapidly advanced to a point where a
final disposition may not have been far off when we granted
leave to appeal.

That is, even if the summary judgment motion

still pending does not result in a final disposition, we gather
the trial of any remaining disputed issues would occur in the
very

near

might

future.

ordinarily

Accordingly,
warrant

a

although

remand

to

such

the

circumstances

trial

judge

for

reconsideration of his denial of injunctive relief following a
review

and

application

of

the

other

Crowe

factors,

we

are

satisfied the record fully supports injunctive relief and – to
avoid causing any further delay in the case's final adjudication
– we will simply direct that the restraints imposed by our prior
order remain in place.
The trial court order of December 12, 2012, which denied
interlocutory

injunctive

relief,

is

reversed.

Our

order

of

February 26, 2013, which was designed to preserve the status quo
as it existed when suit was commenced, shall remain in place –
with

the

additional

condition

that

perform under the emergency contract
final

judgment

in

the

trial

Mascaro
–

court.

may

continue

to

pending the entry of
We

do

not

retain

jurisdiction.
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OTSC AS ORIGINAL PROCESS –
SUBMITTED WITH NEW COMPLAINT
PRELIMINARY INJUNCTIVE RELIEF
PURSUANT TO RULE 4:52-1 – NO TRO

Superior Court of New Jersey
Division
County
Part
Docket No.:

,
[Insert the plaintiff’s name],
Plaintiff(s), CIVIL ACTION
v.

, ORDER TO SHOW CAUSE
[Insert the defendant’s name], PRELIMINARY INJUNCTION
Defendant(s). PURSUANT TO RULE 4:52
THIS MATTER being brought before the court by __________________, attorney for
plaintiff, (insert the plaintiff’s name), seeking relief by way of preliminary injunction at the
return date set forth below pursuant to R. 4:52, based upon the facts set forth in the verified
complaint filed herewith and for good cause shown.
It is on this ____ day of _____________ ORDERED that defendant(s), (insert the
defendant’s name), appear and show cause before the Superior Court at the _______ County
Courthouse in _____________, New Jersey at _____ o’clock in the _____ noon or as soon
thereafter as counsel can be heard, on the ________day of ____________________, 20 __ why
an order should not be issued preliminarily enjoining and restraining [insert the defendant’s
name] from
A.

(Set forth with specificity the return date relief that the plaintiff is seeking);

B.

_____________________________________;

C.

______________________________________;

D.

Granting such other relief as the court deems equitable and just.

Revised 09/04/2012, CN 10705-English (Appendix XII-G)
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And it is further ORDERED that:
1.

A copy of this order to show cause, verified complaint, legal memorandum and

any supporting affidavits or certifications submitted in support of this application be served upon
the defendant(s) [personally or alternate: describe form of substituted service] within ____ days
of the date hereof, in accordance with R. 4:4-3 and R. 4:4-4, this being original process.
2.

The plaintiff must file with the court his/her/its proof of service of the pleadings

on the defendant no later than three (3) days before the return date.
3.

Defendant(s) shall file and serve a written response to this order to show cause

and the request for entry of injunctive relief and proof of service by ___________________,
20__. The original documents must be filed with the clerk of the Superior Court in the county
listed above. A directory of these offices is available in the Civil Division Management Office
in the county listed above and online at njcourts.gov/forms/10153_deptyclerklawref.pdf. You
must send a copy of your opposition papers directly to Judge ___________________, whose
address is ____________________________, New Jersey. You must also send a copy of your
opposition papers to the plaintiff’s attorney whose name and address appears above, or to the
plaintiff, if no attorney is named above. A telephone call will not protect your rights; you must
file your opposition and pay the required fee of $ ________ and serve your opposition on your
adversary, if you want the court to hear your opposition to the injunctive relief the plaintiff is
seeking.
4.

The plaintiff must file and serve any written reply to the defendant’s order to

show cause opposition by _________________, 20__. The reply papers must be filed with the
Clerk of the Superior Court in the county listed above and a copy of the reply papers must be
sent directly to the chambers of Judge _____________________.
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5.

If the defendant does not file and serve opposition to this order to show cause, the

application will be decided on the papers on the return date and relief may be granted by default,
provided that the plaintiff files a proof of service and a proposed form of order at least three days
prior to the return date.
6.

If the plaintiff has not already done so, a proposed form of order addressing the

relief sought on the return date (along with a self-addressed return envelope with return address
and postage) must be submitted to the court no later than three (3) days before the return date.
7.

Defendant takes notice that the plaintiff has filed a lawsuit against you in the

Superior Court of New Jersey. The verified complaint attached to this order to show cause states
the basis of the lawsuit. If you dispute this complaint, you, or your attorney, must file a written
answer to the complaint and proof of service within 35 days from the day of service of this order
to show cause; not counting the day you received it.
These documents must be filed with the Clerk of the Superior Court in the county listed
above. A directory of these offices is available in the Civil Division Management Office in the
county listed above and online at njcourts.gov/forms/10153_deptyclerklawref.pdf. Include a
$______ filing fee payable to the “Treasurer State of New Jersey.” You must also send a copy
of your Answer to the plaintiff’s attorney whose name and address appear above, or to the
plaintiff, if no attorney is named above. A telephone call will not protect your rights; you must
file and serve your Answer (with the fee) or judgment may be entered against you by default.
Please note: Opposition to the order to show cause is not an Answer and you must file both.
Please note further: if you do not file and serve an Answer within 35 days of this Order, the
court may enter a default against you for the relief plaintiff demands.
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8.

If you cannot afford an attorney, you may call the Legal Services office in the

county in which you live or the Legal Services of New Jersey Statewide Hotline at 1-888-LSNJLAW (1-888-576-5529). If you do not have an attorney and are not eligible for free legal
assistance you may obtain a referral to an attorney by calling one of the Lawyer Referral
Services. A directory with contact information for local Legal Services Offices and Lawyer
Referral Services is available in the Civil Division Management Office in the county listed above
and online at njcourts.gov/forms/10153_deptyclerklawref.pdf.
9.

The court will entertain argument, but not testimony, on the return date of the

order to show cause, unless the court and parties are advised to the contrary no later than _____
days before the return date.

______________________________
J.S.C.
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ASSEMBLY, No. 1769

STATE OF NEW JERSEY
218th LEGISLATURE
PRE-FILED FOR INTRODUCTION IN THE 2018 SESSION

Sponsored by:
Assemblywoman ANNETTE QUIJANO
District 20 (Union)

SYNOPSIS
Limits certain provisions in and enforceability of restrictive covenants.
CURRENT VERSION OF TEXT
As reported by the Assembly Labor Committee on May 10, 2018, with
amendments.
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AN ACT limiting certain provisions in restrictive covenants and
supplementing Title 34 of the Revised Statutes.
BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:
1. The Legislature finds and declares that:
a. Post-employment contracts and severance agreements that
restrict or prohibit competition, also known as “restrictive
covenants,” “covenants not to compete,” or “non-compete
agreements,” impede the development of business in the State by
driving skilled workers to other jurisdictions and by requiring
businesses to solicit skilled workers from out-of-State.
b. These contracts and agreements discourage innovation and
production, impose special hardships on employees and specialized
professionals who are trained to perform specific jobs, and may
constitute restraint of trade and commerce.
c. Limiting severance agreements will stimulate New Jersey’s
economy by preserving and providing jobs and by providing
opportunities for employees to establish new business ventures and
new job opportunities in the State.
2. As used in this act:
“Employee” means an individual who works for hire, including
an individual employed in a supervisory, managerial, or
confidential position.
“Employer” means any person, corporation, partnership,
individual proprietorship, joint venture, firm, company or other
similar legal entity, employs one or more employees, and shall
include the State and its instrumentalities and political subdivisions,
public corporations, and charitable organizations.
“Fringe benefit” means any vacation leave, sick leave, medical
insurance plan, disability insurance plan, life insurance plan,
pension benefit plan, or any other benefit of economic value, to the
extent that the leave, plan, or benefit is paid for in whole or in part
by the employer.
1
[“Good cause” means a reasonable basis related to an
individual employee for termination of the employee’s employment
in view of relevant factors and circumstances, which may include:
(1) the employee engaging in a pattern of improper or disorderly
conduct;
(2) not working in an efficient manner, or working belatedly and
negligently, or in violation of the standards of quality of the
establishment;
EXPLANATION – Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and is intended to be omitted in the law.
Matter underlined thus is new matter.
Matter enclosed in superscript numerals has been adopted as follows:
1
Assembly ALA committee amendments adopted May 10, 2018.
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(3) repeated violation of reasonable rules or policies established
for the operation of the establishment, provided a written copy of
the rules or policies has been provided to the employee, provided
that any standards, rules or policies are consistently enforced and
not applied to a particular employee in a disparate manner without
justification; or
(4) for serious misconduct which is directly related to the
employment relationship and has a detrimental effect on the
employer’s business, and in which situation the employer cannot
reasonably be expected to take any course other than to terminate
the employment of the employee.
“Good cause” shall not include the failure of an employee to
agree to a covenant or agreement under this act, if the period of
employment has already commenced.]1
“Low-wage employee” means an employee whose average
weekly earnings, calculated by dividing the employee’s earnings
during the period of 12 calendar months immediately preceding the
date of termination of employment by 52, or the number of weeks
that the employee was actually paid during the 52 week period, are
less than the Statewide average weekly remuneration as determined
pursuant to 1[R.S.43:21-3(c)(3)] paragraph (3) of subsection (c) of
1

[R.S.43:21-3] paragraph (3) of subsection (C) of R.S.43:21-31.
1

“Misconduct” means conduct which is improper, intentional,
connected with the individual’s work, within the individual’s
control, not a good faith error of judgment or discretion, and is
either a deliberate refusal, without good cause, to comply with the
employer’s lawful and reasonable rules made known to the
employee or a deliberate disregard of standards of behavior the
employer has a reasonable right to expect, including reasonable
safety standards and reasonable standards for a workplace free of
drug and substance abuse. 1
“Pay” means hourly wages or periodic salary, including tips,
regularly paid and nondiscretionary commissions and bonuses, and
regularly paid overtime. “Pay” shall not mean fringe benefits.
“Restrictive covenant” means an agreement between an
employer and an employee arising out of an existing or anticipated
employment relationship, or an agreement between an employer and
an employee with respect to severance pay, under which the
employee or expected employee agrees not to engage in certain
specified activities competitive with the employee’s employer after
the employment relationship has ended.
“Trade secrets” has the meaning given in section 2 of the “New
Jersey Trade Secrets Act,” P.L.2011, c.161 (C.56:15-2).
3. a. An employer may require or request that an employee
enter into a restrictive covenant as a condition of employment or
with respect to severance pay as provided in this act. A restrictive
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covenant is enforceable to the extent that it meets the following
requirements:
(1) If the agreement is entered into in connection with the
commencement of employment, the employer shall disclose the
terms of the agreement in writing to the prospective employee by
the earlier of a formal offer of employment, or 30 business days
before the commencement of the employee’s employment or, if the
agreement is entered into after commencement of employment, the
employer must provide the agreement at least 30 business days
before the agreement is to be effective. The agreement shall be
signed by the employer and the employee and expressly state that
the employee has the right to consult with counsel prior to signing.
(2) The agreement shall not be broader than necessary to protect
the legitimate business interests of the employer, including the
employer’s trade secrets or other confidential information that
would not otherwise qualify as a trade secret, including sales
information, business strategies and plans, customer information,
and price information. An agreement may be presumed necessary
where the legitimate business interest cannot be adequately
protected through an alternative agreement, including but not
limited to: an agreement not to solicit or hire employees of the
employer; an agreement not to solicit or transact business with
customers, clients, referral sources, or vendors of the employer; or a
nondisclosure or confidentiality agreement.
(3) The agreement may restrict the employee’s engaging in
activities competitive with the employee’s former employer for a
period not to exceed 12 months following the date of termination of
employment.
(4) The agreement shall be reasonable in geographical reach and
limited to the geographic areas in which the employee provided
services or had a material presence or influence during the two
years preceding the date of termination of employment, and shall
not prohibit an employee from seeking employment in other states.
(5) The agreement shall be reasonable in the scope of proscribed
activities in relation to the interests protected and limited to only
the specific types of services provided by the employee at any time
during the last two years of employment.
(6) The agreement shall not penalize an employee for defending
against or challenging the validity or enforceability of the covenant.
(7) The agreement shall not contain a choice of law provision
that would have the effect of avoiding the requirements of this
section, if the employee is a resident of or employed in the State at
the time of termination of employment and has been for at least 30
days immediately preceding the employee’s termination of
employment.
(8) The agreement shall not waive an employee’s substantive,
procedural and remedial rights provided under this act, any other
act or administrative regulation, or under the common law.
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(9) The agreement shall not restrict an employee from providing
a service to a customer or client of the employer, if the employee
does not initiate or solicit the customer or client.
(10) The agreement shall not be unduly burdensome on the
employee, injurious to the public, or inconsistent with public policy.
b. An agreement made under this act shall not be enforceable
against:
(1) an employee who is classified as nonexempt under the
federal “Fair Labor Standards Act of 1938” (29 U.S.C. s.201 et
seq.);
(2) an undergraduate or graduate student that undertakes an
internship or otherwise enters into a short-term employment
relationship with an employer, whether paid or unpaid, while
enrolled in a full-time or part-time undergraduate or graduate
educational institution;
(3) an apprentice participating in an apprenticeship program
registered by the Office of Apprenticeship of the U.S. Department
of Labor and meeting the standards established by the office, or
registered by a State apprenticeship agency recognized by the
office;
(4) a seasonal or temporary employee;
(5) an employee 1[that] who1 has been terminated without
1

[good cause] a determination of misconduct1 or laid off by action
of the employer;
(6) an independent contractor;
(7) an employee under the age of 18;
(8) a low-wage employee; or
(9) an employee whose period of service to an employer is less
than one year.
c. Not later than 10 days after the termination of an
employment relationship, the employer shall notify the employee in
writing of the employer’s intent to enforce the agreement. If the
employer fails to provide that notice, the agreement shall be void.
This subsection shall not apply if the employee has been terminated
for 1[good cause] misconduct 1.
d. During any period after the employment relationship has
ended and a covenant under this section is effective, the employer
shall pay the employee an amount equal to 100 percent of the pay
which the employee would have been entitled for work that would
have been performed during the period prescribed under this
section, and continues to make whatever benefit contributions
would be required in order to maintain the fringe benefits to which
the employee would have been entitled for work that would have
been performed during the period prescribed under this section. A
covenant shall not permit an employer to unilaterally discontinue or
otherwise fail or refuse to make the payments except in the event of
a breach by the employee. This subsection shall not apply if the
employee has been terminated for 1[good cause] misconduct 1.
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e. Any provision of an agreement established under this section
shall be, to the extent it conflicts with this section, void and
unenforceable.
4. a. An employee subject to a restrictive covenant under this
act may bring a civil action in a court of competent jurisdiction
against any employer or person alleged to have violated this act.
An employee shall bring any action under this act within two years
of the later of:
(1) when a prohibited agreement was signed;
(2) when the employee learns of the prohibited agreement;
(3) when the employment relationship is terminated; or
(4) when the employer takes any step to enforce the agreement.
The court shall have jurisdiction to void any agreement and to order
all appropriate relief, including: enjoining the conduct of any person
or employer; ordering payment of liquidated damages; and
awarding lost compensation, damages, reasonable attorneys’ fees
and costs.
b. For the purposes of this section, liquidated damages shall be
calculated as an amount not more than $10,000.
5. Every employer shall post a copy of this act or a summary
approved by the Department of Labor and Workforce Development
in a prominent place in the work area. An employer who fails to
post a copy of this act or a summary of this act shall be issued by
the department a written warning for the first violation, and shall be
fined up to $250 for a second violation and up to $1,000 for the
third and each subsequent violation. A penalty imposed by the
department pursuant to this section shall be collected and enforced
by summary proceedings pursuant to the provisions of the “Penalty
Enforcement Law of 1999,” P.L.1999, c.274 (C.2A:58-10 et seq.).
6. This act shall take effect immediately, but shall not apply to
any agreement in effect on or before the date of enactment.

ASSEMBLY LABOR COMMITTEE
STATEMENT TO

ASSEMBLY, No. 1769
with committee amendments

STATE OF NEW JERSEY
DATED: MAY 10, 2018
The Assembly Labor Committee reports favorably and with
committee amendments Assembly Bill No. 1769.
As amended, this bill places certain limitations on restrictive
covenants between employers and employees. Restrictive covenants
are agreements between employers and employees or anticipated
employees under which the employee or anticipated employee agrees
not to engage in certain specified activities competitive with the
employer after the employment relationship has ended. Employees are
often required to enter into restrictive covenants as a condition of
employment, or as a condition of receiving severance pay.
Under the bill, an employer may require or request that an
employee enter into a restrictive covenant as a condition of
employment or with respect to severance pay. A restrictive covenant
is enforceable to the extent that it meets the following requirements:
(1) If the agreement is entered into in connection with the
commencement of employment, the employer must disclose the terms
of the agreement in writing to the prospective employee. The
agreement must be signed by the employer and the employee and
expressly state that the employee has the right to consult with counsel
prior to signing.
(2) The agreement may not be broader than necessary to protect
the legitimate business interests of the employer, including the
employer’s trade secrets or other confidential information that would
not otherwise qualify as a trade secret.
(3) The agreement may restrict the employee’s engaging in
activities competitive with the employee’s former employer for a
period not to exceed 12 months following the date of termination of
employment.
(4) The agreement must be reasonable in geographical reach and
limited to the geographic areas in which the employee provided
services or had a material presence or influence during the two years
preceding the date of termination of employment, and may not prohibit
an employee from seeking employment in other states.
(5) The agreement must be reasonable in the scope of proscribed
activities in relation to the interests protected and limited to only the
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specific types of services provided by the employee at any time during
the last two years of employment.
(6) The agreement must not penalize an employee for defending
against or challenging the validity or enforceability of the covenant.
(7) The agreement must not contain a choice of law provision that
would have the effect of avoiding the requirements of the bill, if the
employee is a resident of or employed in the State at the time of
termination of employment and has been for at least 30 days
immediately preceding the employee’s termination of employment.
(8) The agreement must not waive an employee’s substantive,
procedural and remedial rights provided under the bill, any other act or
administrative regulation, or under the common law.
(9) The agreement must not restrict an employee from providing a
service to a customer or client of the employer, if the employee does
not initiate or solicit the customer or client.
(10) The agreement may not be unduly burdensome on the
employee, injurious to the public, or inconsistent with public policy.
The bill also provides that restrictive covenants are not enforceable
against:
(1) an employee who is classified as nonexempt under the federal
“Fair Labor Standards Act of 1938” (29 U.S.C. s.201 et seq.);
(2) an undergraduate or graduate student that undertakes an
internship or otherwise enters into a short-term employment
relationship with an employer, whether paid or unpaid, while enrolled
in a full-time or part-time undergraduate or graduate educational
institution;
(3) an apprentice participating in an apprenticeship program
registered by the Office of Apprenticeship of the U.S. Department of
Labor and meeting the standards established by the office, or
registered by a State apprenticeship agency recognized by the office;
(4) a seasonal or temporary employee;
(5) an employee that has been terminated without a determination
of misconduct or laid off by action of the employer;
(6) an independent contractor;
(7) an employee under the age of 18;
(8) a low-wage employee; or
(9) an employee whose period of service to an employer is less
than one year.
The bill provides that, not later than 10 days after the termination
of an employment relationship, the employer must notify the employee
in writing of the employer’s intent to enforce the agreement. If the
employer fails to provide notice, the agreement is void. This
requirement does not apply if the employee has been terminated for
misconduct.
During any period after the employment relationship has ended
and a covenant is effective, the employer must pay the employee an
amount equal to 100 percent of the pay which the employee would

3
have been entitled for work that would have been performed during
the period, and continue to make whatever benefit contributions would
be required in order to maintain the fringe benefits to which the
employee would have been entitled for work that would have been
performed. A covenant does not permit an employer to unilaterally
discontinue or otherwise fail or refuse to make the payments except in
the event of a breach by the employee. These requirements do not
apply if the employee has been terminated for misconduct.
An employee subject to a restrictive covenant may bring a civil
action in a court of competent jurisdiction against any employer or
person alleged to have violated the bill. An employee must bring the
action within two years of the later of:
(1) when a prohibited agreement was signed;
(2) when the employee learns of the prohibited agreement;
(3) when the employment relationship is terminated; or
(4) when the employer takes any step to enforce the agreement.
The court has jurisdiction to void any agreement and to order
appropriate relief.
The bill also requires employers to post a copy of the bill or a
summary of its requirements in a prominent place in the work area.
This bill was pre-filed for introduction in the 2018-2019 session
pending technical review. As reported, the bill includes the changes
required by technical review, which has been performed.
COMMITTEE AMENDMENTS:
The committee amended the bill to remove the standard of “good
cause” for termination and replace it with “misconduct.” Under the
amendments, “misconduct” means conduct which is improper,
intentional, connected with the individual’s work, within the
individual’s control, not a good faith error of judgment or discretion,
and is either a deliberate refusal, without good cause, to comply with
the employer’s lawful and reasonable rules made known to the
employee or a deliberate disregard of standards of behavior the
employer has a reasonable right to expect, including reasonable safety
standards and reasonable standards for a workplace free of drug and
substance abuse.
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SYNOPSIS
Limits certain provisions in and enforceability of restrictive covenants.
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As introduced.
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AN ACT limiting certain provisions in restrictive covenants and
supplementing Title 34 of the Revised Statutes.
BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:
1. The Legislature finds and declares that:
a. Post-employment contracts and severance agreements that
restrict or prohibit competition, also known as “restrictive
covenants,” “covenants not to compete,” or “non-compete
agreements,” impede the development of business in the State by
driving skilled workers to other jurisdictions and by requiring
businesses to solicit skilled workers from out-of-State.
b. These contracts and agreements discourage innovation and
production, impose special hardships on employees and specialized
professionals who are trained to perform specific jobs, and may
constitute restraint of trade and commerce.
c. Limiting severance agreements will stimulate New Jersey’s
economy by preserving and providing jobs and by providing
opportunities for employees to establish new business ventures and
new job opportunities in the State.
2. As used in this act:
“Employee” means an individual who works for hire, including
an individual employed in a supervisory, managerial, or
confidential position.
“Employer” means any person, corporation, partnership,
individual proprietorship, joint venture, firm, company or other
similar legal entity, employs one or more employees, and shall
include the State and its instrumentalities and political subdivisions,
public corporations, and charitable organizations.
“Fringe benefit” means any vacation leave, sick leave, medical
insurance plan, disability insurance plan, life insurance plan,
pension benefit plan, or any other benefit of economic value, to the
extent that the leave, plan, or benefit is paid for in whole or in part
by the employer.
“Low-wage employee” means an employee whose average
weekly earnings, calculated by dividing the employee’s earnings
during the period of 12 calendar months immediately preceding the
date of termination of employment by 52, or the number of weeks
that the employee was actually paid during the 52 week period, are
less than the Statewide average weekly remuneration as determined
pursuant to paragraph (3) of subsection (c) of paragraph (3) of
subsection (C) of R.S.43:21-3.
“Misconduct” means conduct which is improper, intentional,
connected with the individual’s work, within the individual’s
control, not a good faith error of judgment or discretion, and is
either a deliberate refusal, without good cause, to comply with the
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employer’s lawful and reasonable rules made known to the
employee or a deliberate disregard of standards of behavior the
employer has a reasonable right to expect, including reasonable
safety standards and reasonable standards for a workplace free of
drug and substance abuse.
“Pay” means hourly wages or periodic salary, including tips,
regularly paid and nondiscretionary commissions and bonuses, and
regularly paid overtime. “Pay” shall not mean fringe benefits.
“Restrictive covenant” means an agreement between an
employer and an employee arising out of an existing or anticipated
employment relationship, or an agreement between an employer and
an employee with respect to severance pay, under which the
employee or expected employee agrees not to engage in certain
specified activities competitive with the employee’s employer after
the employment relationship has ended.
“Trade secrets” has the meaning given in section 2 of the “New
Jersey Trade Secrets Act,” P.L.2011, c.161 (C.56:15-2).
3. a. An employer may require or request that an employee
enter into a restrictive covenant as a condition of employment or
with respect to severance pay as provided in this act. A restrictive
covenant is enforceable to the extent that it meets the following
requirements:
(1) If the agreement is entered into in connection with the
commencement of employment, the employer shall disclose the
terms of the agreement in writing to the prospective employee by
the earlier of a formal offer of employment, or 30 business days
before the commencement of the employee’s employment or, if the
agreement is entered into after commencement of employment, the
employer must provide the agreement at least 30 business days
before the agreement is to be effective. The agreement shall be
signed by the employer and the employee and expressly state that
the employee has the right to consult with counsel prior to signing.
(2) The agreement shall not be broader than necessary to protect
the legitimate business interests of the employer, including the
employer’s trade secrets or other confidential information that
would not otherwise qualify as a trade secret, including sales
information, business strategies and plans, customer information,
and price information. An agreement may be presumed necessary
where the legitimate business interest cannot be adequately
protected through an alternative agreement, including but not
limited to: an agreement not to solicit or hire employees of the
employer; an agreement not to solicit or transact business with
customers, clients, referral sources, or vendors of the employer; or a
nondisclosure or confidentiality agreement.
(3) The agreement may restrict the employee’s engaging in
activities competitive with the employee’s former employer for a
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period not to exceed 12 months following the date of termination of
employment.
(4) The agreement shall be reasonable in geographical reach and
limited to the geographic areas in which the employee provided
services or had a material presence or influence during the two
years preceding the date of termination of employment, and shall
not prohibit an employee from seeking employment in other states.
(5) The agreement shall be reasonable in the scope of proscribed
activities in relation to the interests protected and limited to only
the specific types of services provided by the employee at any time
during the last two years of employment.
(6) The agreement shall not penalize an employee for defending
against or challenging the validity or enforceability of the covenant.
(7) The agreement shall not contain a choice of law provision
that would have the effect of avoiding the requirements of this
section, if the employee is a resident of or employed in the State at
the time of termination of employment and has been for at least 30
days immediately preceding the employee’s termination of
employment.
(8) The agreement shall not waive an employee’s substantive,
procedural and remedial rights provided under this act, any other
act or administrative regulation, or under the common law.
(9) The agreement shall not restrict an employee from providing
a service to a customer or client of the employer, if the employee
does not initiate or solicit the customer or client.
(10) The agreement shall not be unduly burdensome on the
employee, injurious to the public, or inconsistent with public policy.
b. An agreement made under this act shall not be enforceable
against:
(1) an employee who is classified as nonexempt under the
federal “Fair Labor Standards Act of 1938” (29 U.S.C. s.201 et
seq.);
(2) an undergraduate or graduate student that undertakes an
internship or otherwise enters into a short-term employment
relationship with an employer, whether paid or unpaid, while
enrolled in a full-time or part-time undergraduate or graduate
educational institution;
(3) an apprentice participating in an apprenticeship program
registered by the Office of Apprenticeship of the U.S. Department
of Labor and meeting the standards established by the office, or
registered by a State apprenticeship agency recognized by the
office;
(4) a seasonal or temporary employee;
(5) an employee who has been terminated without a
determination of misconduct or laid off by action of the employer;
(6) an independent contractor;
(7) an employee under the age of 18;
(8) a low-wage employee; or
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(9) an employee whose period of service to an employer is less
than one year.
c. Not later than 10 days after the termination of an
employment relationship, the employer shall notify the employee in
writing of the employer’s intent to enforce the agreement. If the
employer fails to provide that notice, the agreement shall be void.
This subsection shall not apply if the employee has been terminated
for misconduct.
d. During any period after the employment relationship has
ended and a covenant under this section is effective, the employer
shall pay the employee an amount equal to 100 percent of the pay
which the employee would have been entitled for work that would
have been performed during the period prescribed under this
section, and continues to make whatever benefit contributions
would be required in order to maintain the fringe benefits to which
the employee would have been entitled for work that would have
been performed during the period prescribed under this section. A
covenant shall not permit an employer to unilaterally discontinue or
otherwise fail or refuse to make the payments except in the event of
a breach by the employee. This subsection shall not apply if the
employee has been terminated for misconduct.
e. Any provision of an agreement established under this section
shall be, to the extent it conflicts with this section, void and
unenforceable.
4. a. An employee subject to a restrictive covenant under this
act may bring a civil action in a court of competent jurisdiction
against any employer or person alleged to have violated this act.
An employee shall bring any action under this act within two years
of the later of:
(1) when a prohibited agreement was signed;
(2) when the employee learns of the prohibited agreement;
(3) when the employment relationship is terminated; or
(4) when the employer takes any step to enforce the agreement.
The court shall have jurisdiction to void any agreement and to order
all appropriate relief, including: enjoining the conduct of any person
or employer; ordering payment of liquidated damages; and
awarding lost compensation, damages, reasonable attorneys’ fees
and costs.
b. For the purposes of this section, liquidated damages shall be
calculated as an amount not more than $10,000.
5. Every employer shall post a copy of this act or a summary
approved by the Department of Labor and Workforce Development
in a prominent place in the work area. An employer who fails to
post a copy of this act or a summary of this act shall be issued by
the department a written warning for the first violation, and shall be
fined up to $250 for a second violation and up to $1,000 for the
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third and each subsequent violation. A penalty imposed by the
department pursuant to this section shall be collected and enforced
by summary proceedings pursuant to the provisions of the “Penalty
Enforcement Law of 1999,” P.L.1999, c.274 (C.2A:58-10 et seq.).
6. This act shall take effect immediately, but shall not apply to
any agreement in effect on or before the date of enactment.

STATEMENT
This bill places certain limitations on restrictive covenants
between employers and employees. Restrictive covenants are
agreements between employers and employees or anticipated
employees under which the employee or anticipated employee
agrees not to engage in certain specified activities competitive with
the employer after the employment relationship has ended.
Employees are often required to enter into restrictive covenants as a
condition of employment, or as a condition of receiving severance
pay.
Under the bill, an employer may require or request that an
employee enter into a restrictive covenant as a condition of
employment or with respect to severance pay. A restrictive
covenant is enforceable to the extent that it meets the following
requirements:
(1) If the agreement is entered into in connection with the
commencement of employment, the employer must disclose the
terms of the agreement in writing to the prospective employee. The
agreement must be signed by the employer and the employee and
expressly state that the employee has the right to consult with
counsel prior to signing.
(2) The agreement may not be broader than necessary to protect
the legitimate business interests of the employer, including the
employer’s trade secrets or other confidential information that
would not otherwise qualify as a trade secret.
(3) The agreement may restrict the employee’s engaging in
activities competitive with the employee’s former employer for a
period not to exceed 12 months following the date of termination of
employment.
(4) The agreement must be reasonable in geographical reach and
limited to the geographic areas in which the employee provided
services or had a material presence or influence during the two
years preceding the date of termination of employment, and may
not prohibit an employee from seeking employment in other states.
(5) The agreement must be reasonable in the scope of proscribed
activities in relation to the interests protected and limited to only
the specific types of services provided by the employee at any time
during the last two years of employment.
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(6) The agreement must not penalize an employee for defending
against or challenging the validity or enforceability of the covenant.
(7) The agreement must not contain a choice of law provision
that would have the effect of avoiding the requirements of the bill,
if the employee is a resident of or employed in the State at the time
of termination of employment and has been for at least 30 days
immediately preceding the employee’s termination of employment.
(8) The agreement must not waive an employee’s substantive,
procedural and remedial rights provided under the bill, any other act
or administrative regulation, or under the common law.
(9) The agreement must not restrict an employee from providing
a service to a customer or client of the employer, if the employee
does not initiate or solicit the customer or client.
(10) The agreement may not be unduly burdensome on the
employee, injurious to the public, or inconsistent with public policy.
The bill also provides that restrictive covenants are not
enforceable against:
(1) an employee who is classified as nonexempt under the
federal “Fair Labor Standards Act of 1938” (29 U.S.C. s.201 et
seq.);
(2) an undergraduate or graduate student that undertakes an
internship or otherwise enters into a short-term employment
relationship with an employer, whether paid or unpaid, while
enrolled in a full-time or part-time undergraduate or graduate
educational institution;
(3) an apprentice participating in an apprenticeship program
registered by the Office of Apprenticeship of the U.S. Department
of Labor and meeting the standards established by the office, or
registered by a State apprenticeship agency recognized by the
office;
(4) a seasonal or temporary employee;
(5) an employee that has been terminated without a
determination of misconduct or laid off by action of the employer;
(6) an independent contractor;
(7) an employee under the age of 18;
(8) a low-wage employee; or
(9) an employee whose period of service to an employer is less
than one year.
The bill provides that, not later than 10 days after the termination
of an employment relationship, the employer must notify the
employee in writing of the employer’s intent to enforce the
agreement. If the employer fails to provide notice, the agreement is
void. This requirement does not apply if the employee has been
terminated for misconduct.
During any period after the employment relationship has ended
and a covenant is effective, the employer must pay the employee an
amount equal to 100 percent of the pay which the employee would
have been entitled for work that would have been performed during
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the period, and continue to make whatever benefit contributions
would be required in order to maintain the fringe benefits to which
the employee would have been entitled for work that would have
been performed. A covenant does not permit an employer to
unilaterally discontinue or otherwise fail or refuse to make the
payments except in the event of a breach by the employee. These
requirements do not apply if the employee has been terminated for
misconduct.
An employee subject to a restrictive covenant may bring a civil
action in a court of competent jurisdiction against any employer or
person alleged to have violated the bill. An employee must bring
the action within two years of the later of:
(1) when a prohibited agreement was signed;
(2) when the employee learns of the prohibited agreement;
(3) when the employment relationship is terminated; or
(4) when the employer takes any step to enforce the agreement.
The court has jurisdiction to void any agreement and to order
appropriate relief.
The bill also requires employers to post a copy of the bill or a
summary of its requirements in a prominent place in the work area.

RULE 4:52. Injunctions
4:52-1. Temporary Restraint and Interlocutory Injunction-Application on Filing
of Complaint
a. Order to Show Cause With Temporary Restraints. On the filing of a complaint
seeking injunctive relief, the plaintiff may apply for an order requiring the defendant to
show cause why an interlocutory injunction should not be granted pending the disposition
of the action. The proceedings shall be recorded verbatim provided that the application is
made at a time and place where a reporter or sound recording device is available. The
order to show cause shall not, however, include any temporary restraints or other interim
relief unless the defendant has either been given notice of the application or consents
thereto or it appears from specific facts shown by affidavit or verified complaint that
immediate and irreparable damage will probably result to the plaintiff before notice can
be served or informally given and a hearing had thereon. If the order to show cause
includes temporary restraints or other interim relief and was issued without notice to the
defendant, provision shall be made therein that the defendant shall have leave to move
for the dissolution or modification of the restraint on 2 days' notice or on such other
notice as the court fixes in the order. The order may further provide for the continuation
of the restraint until the further order of the court and shall be returnable within such
time after its entry as the court fixes but not exceeding 35 days after the date of its
issuance, unless within such time the court on good cause shown extends the time for a
like period or unless the defendant consents to an extension for a longer period. The
order to show cause may be in the form in Appendices XII-G and -H to the extent
applicable.
b. Order to Show Cause as Process; Service. If the order to show cause issues upon
the filing of the complaint, no summons shall issue in the action if the order contains the
name and address of plaintiff's attorney, if any, otherwise plaintiff's address; the time
within which defendant shall serve and file an answer upon plaintiff or plaintiff's attorney
as provided by these rules; and a notice to defendant that upon failure to so file and
serve an answer, judgment by default may be rendered against the defendant for the
relief demanded in the complaint. The order shall be served upon defendant together
with a copy of the complaint and any supporting affidavits at least 10 days before the
return date and in the manner prescribed by R. 4:4-3 and 4:4-4 for service of summons,
unless the court orders a shorter or longer time or other manner of service.
c. Hearing; Briefs. Oral testimony may be taken in the court's discretion on the return
date of the order to show cause and on the return date of defendant's motion to dissolve
or modify the temporary restraint. Briefs shall be submitted in support of the application
for an interlocutory injunction.
Note: Source-R.R. 4:67-2. Paragraph (a) amended July 7, 1971 to be effective September
13, 1971; paragraph (a)
amended effective July 26, 1984 to be effective September 10, 1984; paragraphs (a) and
(b) amended July 13, 1994
to be effective September 1, 1994; paragraph (a) amended July 9, 2008 to be effective
September 1, 2008.

RULE 4:67. Summary Actions
4:67-1. Applicability
This rule is applicable (a) to all actions in which the court is permitted by rule or by statute to
proceed in a summary manner, other than actions for the recovery of penalties which shall be
brought pursuant to R. 4:70; and (b) to all other actions in the Superior Court other than
matrimonial actions and actions in which unliquidated monetary damages are sought, provided it
appears to the court, on motion made pursuant to R. 1:6-3 and on notice to the other parties to
the action not in default, that it is likely that the matter may be completely disposed of in a
summary manner.
Note: Source-R.R. 4:85-1; amended July 24, 1978, to be effective September 11, 1978; amended July 26, 1984 to be
effective September 10, 1984.

4:67-2. Complaint; Order to Show Cause; Motion




(a) Order to Show Cause. If the action is brought in a summary manner pursuant to R.
4:67-1(a), the complaint, verified by affidavit made pursuant to R. 1:6-6, may be
presented to the court ex parte and service shall be made pursuant to R. 4:52-1(b),
except that if the action is pending in the Law Division of the Superior Court, it shall be
presented to the Assignment Judge or to such other judge as the Assignment Judge
designates. The proceeding shall be recorded verbatim provided that the application is
made at a time and place where a reporter or sound recording device is available. The
court, if satisfied with the sufficiency of the application, shall order the defendant to show
cause why final judgment should not be rendered for the relief sought. No temporary
restraints or other interim relief shall be granted in the order unless the defendant has
either been given notice of the action or consents thereto or it appears from the specific
facts shown by affidavit or verified complaint that immediate and irreparable damage will
result to the plaintiff before notice can be served or informally given. The order shall be
so framed as to notify the defendant fully of the terms of the judgment sought, and
subject to the provisions of R. 4:52, it may embody such interim restraint and other
appropriate intermediate relief as may be necessary to prevent immediate and
irreparable damage. The order to show cause may be in the form set forth in Appendix
XII-F through XII-H to the extent applicable.
(b) Motion for Order to Proceed Summarily. Actions referred to in R. 4:67-1(b) shall
be commenced, and proceedings taken therein, as in other actions, except as herein
provided. The notice of motion to proceed summarily shall be supported by affidavits
made pursuant to R. 1:6-6 and, if addressed to the defendant, may be served with the
summons and complaint; but it shall not be returnable until after the expiration of the
time within which the defendant is required to answer the complaint. If the court is
satisfied that the matter may be completely disposed of on the record (which may be
supplemented by interrogatories, depositions and demands for admissions) or on minimal
testimony in open court, it shall, by order, fix a short date for the trial of the action,
which shall proceed in accordance with R. 4:67-5, insofar as applicable.

Note: Source-R.R. 4:85-2. Paragraph (a) amended July 26, 1984 to be effective September 10, 1984; paragraph (a)
amended July 13, 1994 to be effective September 1, 1994; paragraph (a) amended July 12, 2002 to be effective
September 3, 2002; paragraph (a) amended July 9, 2008 to be effective September 1, 2008.

4:67-3. Service of Order to Show Cause
If the order to show cause issues ex parte pursuant to R. 4:67-1(a), no summons shall issue
unless the court otherwise orders. Process shall be a copy of the order to show cause, certified
by the plaintiff's attorney to be a true copy. The order to show cause, together with a copy of the

complaint and affidavits similarly certified, shall be served within this State at least ten days
before the return day and in the manner prescribed by R. 4:4-3 and R. 4:4 for the service of a
summons, unless the court orders shorter or longer service or some other manner of service.
Service may be made outside this State, or by mail, publication, or otherwise, all as the court by
order directs, provided the nature of the action is such that the court may thereby acquire
jurisdiction.
Note: Source-R.R. 4:85-3. Amended July 5, 2000 to be effective September 5, 2000.

4:67-4. Answers; Objections; Demand for Jury Trial




(a) Ex Parte Order to Show Cause. If the order to show cause is issued ex parte pursuant
to R. 4:67-1(a), the defendant shall, not later than 3 days before the return date, or
within such further time as the court may allow, serve and file either an answer, an
answering affidavit, or a motion returnable on the return day; in default thereof, the
action may proceed ex parte. No counterclaim or cross-claim shall be asserted without
leave of court.
(b) Motion for Order to Proceed Summarily. A plaintiff proceeding pursuant to R. 4:671(b) shall be deemed to have waived any right to trial by jury to which plaintiff would
otherwise have been entitled whether or not the motion is granted. A defendant entitled
to trial by jury shall make demand therefor in accordance with R. 4:35, except that if the
motion is returnable prior to the expiration of the time for demand therein provided, the
demand shall be served and filed not later than 3 days before the return date of the
motion and may be appended to any paper served and filed by the defendant in response
to the motion. If the defendant has a right to and has demanded a trial by jury, the
court, upon finding the existence of a genuine issue to a material fact, shall order the
action to proceed as in a plenary action in accordance with R. 4:67-5.

Note: Source-R.R. 4:85-4 (first two sentences), 4:85-5 (fourth sentence). Paragraph (b) amended July 7, 1971 to be
effective September 13, 1971; paragraph (b) amended July 13, 1994 to be effective September 1, 1994.

4:67-5. Hearing; Judgment; Briefs
The court shall try the action on the return day, or on such short day as it fixes. If no objection is
made by any party, or the defendants have defaulted in the action, or the affidavits show
palpably that there is no genuine issue as to any material fact, the court may try the action on
the pleadings and affidavits, and render final judgment thereon. If any party objects to such a
trial and there may be a genuine issue as to a material fact, the court shall hear the evidence as
to those matters which may be genuinely in issue, and render final judgment. At the hearing or
on motion at any stage of the action, the court for good cause shown may order the action to
proceed as in a plenary action wherein a summons has been issued, in which case the defendant,
if not already having done so, shall file an answer to the complaint within 35 days after the date
of the order or within such other time as the court therein directs. In contested actions briefs
shall be submitted.
Note: Source-R.R. 4:85-4 (third sentence), 4:85-5 (first three sentences), 4:85-7; amended July 13, 1994 to be
effective September 1, 1994.

4:67-6. Summary Proceedings to Enforce Agency Orders


(a) Applicability of Rule. This rule is applicable to (1) all actions by a state
administrative agency as defined by N.J.S.A. 52:14B-2(a) brought to enforce a written
order or determination entered by it, whether final or interlocutory, and whether the
order to be enforced requires the payment of money or imposes a non-monetary
requirement or includes a combination of monetary and non-monetary remedies; and (2)





all such enforcement actions brought by a party to the administrative proceeding in
whose favor a written order or determination was entered affording that party specific
relief.
(b) Form of Action; Where Brought; Notice.
 (1) Final Orders. Actions pursuant to paragraph (a) of this rule shall be brought
in accordance with R. 4:67 unless an applicable statute requires a plenary action
in a specific matter. If the order sought to be enforced requires only the payment
of money, it may be brought in the Superior Court, Law Division, or in any other
court having statutory jurisdiction over the specific matter. If the order sought to
be enforced provides in full or in part for a non-monetary remedy, the action shall
be brought in a trial division of the Superior Court subject to motion pursuant to
R. 4:3-1(b) for transfer to the other trial division.
 (2) Interlocutory Orders. An interlocutory order of an administrative agency to
which R. 1:9-6 applies shall be enforced pursuant to the provisions of that rule in
either trial division of the Superior Court. All other interlocutory orders shall be
enforced as provided by subparagraph (b)(1) hereof.
 (3) Notice to Agency; Intervention. Unless the action is brought by an agency
seeking to enforce its own judgment or order, the plaintiff shall serve a copy of
the complaint and order to show cause on the agency whose judgment or order is
the subject of the action. The agency shall be permitted to intervene in the action
on application made on or prior to the return date of the order to show cause.
(c) Review of Agency Orders; Stay of Enforcement.
 (1) Generally. Except as otherwise provided by subparagraph (c)(2) hereof, if a
party appeals pursuant to R. 2:2-3(a)(2) from a final agency order or, pursuant to
R. 2:2-4, seeks leave to appeal from an interlocutory agency order, an
enforcement action may be stayed, before or after its commencement, only by
the Appellate Division, which shall enter such order respecting a stay, conditions
thereof, the order of proceedings, or otherwise as it deems appropriate.
 (2) Enforcement Pursuant to R. 1:9-6. If enforcement of an order is sought
pursuant to R. 1:9-6 and no proceeding is pending in the Appellate Division to
review or seeking to review its validity, such review shall be had in the trial court
by way of defense to enforcement. If there is already pending a review
proceeding in the Appellate Division when the enforcement proceeding is
instituted, the Appellate Division, on motion, may enter an order transferring the
review proceeding to the trial court for consolidation with the enforcement
proceeding or may enter any such order respecting the order of proceedings as it
deems appropriate.
 (3) Nature of Proceedings. Except as otherwise provided by subparagraph
(c)(2) of this rule the validity of an agency order shall not be justiciable in an
enforcement proceeding.

Note: Adopted July 22, 1983 to be effective September 12, 1983; paragraph (a), paragraph (b) caption, and
paragraph (b)(2) amended, and paragraph (b)(3) adopted June 29, 1990 to be effective September 4, 1990.
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