2018 Mid-Year Meeting
Suggerimenti Calde - Hot Tips in Civil Litigation 2018
Moderator/Speaker:
Hon. Peter F. Bariso, Jr., A.J.S.C., Hudson
Speakers:
Diane L. Cardoso, Esq.
Javerbaum Wurgaft Hicks Kahn Wikstrom & Sinins, P.C., Jersey City
Domenick Carmagnola, Esq., NJSBA Second-Vice President
Carmagnola & Ritardi, LLC, Morristown
John V. Mallon, Esq.
Chasan Lamparello Mallon & Capuzzo, PC, Secaucus

Cases for Discussion
Domenick Carmagnola, Esq., NJSBA Second-Vice President will discuss:
In Re Hendrickson, 2018 WL 4433846 (N.J. Sept. 18, 2018) (ALJs not Second-Tier Players)
Willner v Vertical Reality, Inc., 235, N.J. 65 (2018) (Offer of Judgment Rule must account for
the amount of liability imposed on each party)
Flanzman v Jenny Craig, App Div (Oct 17, 2018) (Arbitration Agreements)
Maselli v Valley Nat’l Bancorp, 2018 WL 828053 (App. Div. Feb. 13, 2018) (Handbook
Disclaimer deemed inadequate)

Diane Cardoso, Esq. will discuss:
In re: Accutane Litigation (Aug. 1, 2018)
Court: (NJ Supreme Ct.) LEXIS 988; 2018 WL 3636867
McDavid v. Aztec West Condo Assoc. (July 17, 2018)
Court: (NJ Supreme Ct.) LEXIS 922; 2018 WL 3431322
E&H Steel Corp. v. PSEG Fossil LLC (May, 21, 2018)
Court: (Appellate Division) 455 N.J.Super. 12
Hayes v. Delamotte (Jan. 10, 2018)
Court: (Supreme Court of New Jersey) 231 N.J. 373

Additional Cases for Discussion
Krzykalski v. Tindall, 232 N.J. 525 (2018)
Brugaletta v. Calixto Garcia, D.O., 2018 N.J.LEXIS 980; 2018 WL 3554635
State v. J.T., 2018 N.J.Super. LEXIS 91; 2018 WL 2949144 – a judge should never have an ex
parte communication with the jury at any stage in the case – Judge Bariso
Lee v. Brown, 232 N.J. 114 (2018)
Ferrante v. NJM, 232 N.J. 460 (2018)

Sauter v. Colts Neck Vol. Fire Dept., 451 N.J.Super. 581 (App.Div. 2018)
Rice v. Miller, 455 N.J.Super. 90 (App.Div. 2018)
Nicholas v. HUMC, A-5165-15T2, 2018 N.J.Super. LEXIS 132. Approved for publication on
Sept. 24, 2018.affidavits of merit in a med mal case
Quail v Shoprite – death certificates – not everything in it is admissible.
Jacobs v. Jersey Cent. Power & Light Co., 452 N.J.Super. 494 (App. Div. 2017)
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SYNOPSIS
Limits certain provisions in and enforceability of restrictive covenants.
CURRENT VERSION OF TEXT
As introduced.
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AN ACT limiting certain provisions in restrictive covenants and
supplementing Title 34 of the Revised Statutes.
BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:
1. The Legislature finds and declares that:
a. Post-employment contracts and severance agreements that
restrict or prohibit competition, also known as “restrictive
covenants,” “covenants not to compete,” or “non-compete
agreements,” impede the development of business in the State by
driving skilled workers to other jurisdictions and by requiring
businesses to solicit skilled workers from out-of-State.
b. These contracts and agreements discourage innovation and
production, impose special hardships on employees and specialized
professionals who are trained to perform specific jobs, and may
constitute restraint of trade and commerce.
c. Limiting severance agreements will stimulate New Jersey’s
economy by preserving and providing jobs and by providing
opportunities for employees to establish new business ventures and
new job opportunities in the State.
2. As used in this act:
“Employee” means an individual who works for hire, including
an individual employed in a supervisory, managerial, or
confidential position.
“Employer” means any person, corporation, partnership,
individual proprietorship, joint venture, firm, company or other
similar legal entity, employs one or more employees, and shall
include the State and its instrumentalities and political subdivisions,
public corporations, and charitable organizations.
“Fringe benefit” means any vacation leave, sick leave, medical
insurance plan, disability insurance plan, life insurance plan,
pension benefit plan, or any other benefit of economic value, to the
extent that the leave, plan, or benefit is paid for in whole or in part
by the employer.
“Low-wage employee” means an employee whose average
weekly earnings, calculated by dividing the employee’s earnings
during the period of 12 calendar months immediately preceding the
date of termination of employment by 52, or the number of weeks
that the employee was actually paid during the 52 week period, are
less than the Statewide average weekly remuneration as determined
pursuant to paragraph (3) of subsection (c) of paragraph (3) of
subsection (C) of R.S.43:21-3.
“Misconduct” means conduct which is improper, intentional,
connected with the individual’s work, within the individual’s
control, not a good faith error of judgment or discretion, and is
either a deliberate refusal, without good cause, to comply with the
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employer’s lawful and reasonable rules made known to the
employee or a deliberate disregard of standards of behavior the
employer has a reasonable right to expect, including reasonable
safety standards and reasonable standards for a workplace free of
drug and substance abuse.
“Pay” means hourly wages or periodic salary, including tips,
regularly paid and nondiscretionary commissions and bonuses, and
regularly paid overtime. “Pay” shall not mean fringe benefits.
“Restrictive covenant” means an agreement between an
employer and an employee arising out of an existing or anticipated
employment relationship, or an agreement between an employer and
an employee with respect to severance pay, under which the
employee or expected employee agrees not to engage in certain
specified activities competitive with the employee’s employer after
the employment relationship has ended.
“Trade secrets” has the meaning given in section 2 of the “New
Jersey Trade Secrets Act,” P.L.2011, c.161 (C.56:15-2).
3. a. An employer may require or request that an employee
enter into a restrictive covenant as a condition of employment or
with respect to severance pay as provided in this act. A restrictive
covenant is enforceable to the extent that it meets the following
requirements:
(1) If the agreement is entered into in connection with the
commencement of employment, the employer shall disclose the
terms of the agreement in writing to the prospective employee by
the earlier of a formal offer of employment, or 30 business days
before the commencement of the employee’s employment or, if the
agreement is entered into after commencement of employment, the
employer must provide the agreement at least 30 business days
before the agreement is to be effective. The agreement shall be
signed by the employer and the employee and expressly state that
the employee has the right to consult with counsel prior to signing.
(2) The agreement shall not be broader than necessary to protect
the legitimate business interests of the employer, including the
employer’s trade secrets or other confidential information that
would not otherwise qualify as a trade secret, including sales
information, business strategies and plans, customer information,
and price information. An agreement may be presumed necessary
where the legitimate business interest cannot be adequately
protected through an alternative agreement, including but not
limited to: an agreement not to solicit or hire employees of the
employer; an agreement not to solicit or transact business with
customers, clients, referral sources, or vendors of the employer; or a
nondisclosure or confidentiality agreement.
(3) The agreement may restrict the employee’s engaging in
activities competitive with the employee’s former employer for a
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period not to exceed 12 months following the date of termination of
employment.
(4) The agreement shall be reasonable in geographical reach and
limited to the geographic areas in which the employee provided
services or had a material presence or influence during the two
years preceding the date of termination of employment, and shall
not prohibit an employee from seeking employment in other states.
(5) The agreement shall be reasonable in the scope of proscribed
activities in relation to the interests protected and limited to only
the specific types of services provided by the employee at any time
during the last two years of employment.
(6) The agreement shall not penalize an employee for defending
against or challenging the validity or enforceability of the covenant.
(7) The agreement shall not contain a choice of law provision
that would have the effect of avoiding the requirements of this
section, if the employee is a resident of or employed in the State at
the time of termination of employment and has been for at least 30
days immediately preceding the employee’s termination of
employment.
(8) The agreement shall not waive an employee’s substantive,
procedural and remedial rights provided under this act, any other
act or administrative regulation, or under the common law.
(9) The agreement shall not restrict an employee from providing
a service to a customer or client of the employer, if the employee
does not initiate or solicit the customer or client.
(10) The agreement shall not be unduly burdensome on the
employee, injurious to the public, or inconsistent with public policy.
b. An agreement made under this act shall not be enforceable
against:
(1) an employee who is classified as nonexempt under the
federal “Fair Labor Standards Act of 1938” (29 U.S.C. s.201 et
seq.);
(2) an undergraduate or graduate student that undertakes an
internship or otherwise enters into a short-term employment
relationship with an employer, whether paid or unpaid, while
enrolled in a full-time or part-time undergraduate or graduate
educational institution;
(3) an apprentice participating in an apprenticeship program
registered by the Office of Apprenticeship of the U.S. Department
of Labor and meeting the standards established by the office, or
registered by a State apprenticeship agency recognized by the
office;
(4) a seasonal or temporary employee;
(5) an employee who has been terminated without a
determination of misconduct or laid off by action of the employer;
(6) an independent contractor;
(7) an employee under the age of 18;
(8) a low-wage employee; or
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(9) an employee whose period of service to an employer is less
than one year.
c. Not later than 10 days after the termination of an
employment relationship, the employer shall notify the employee in
writing of the employer’s intent to enforce the agreement. If the
employer fails to provide that notice, the agreement shall be void.
This subsection shall not apply if the employee has been terminated
for misconduct.
d. During any period after the employment relationship has
ended and a covenant under this section is effective, the employer
shall pay the employee an amount equal to 100 percent of the pay
which the employee would have been entitled for work that would
have been performed during the period prescribed under this
section, and continues to make whatever benefit contributions
would be required in order to maintain the fringe benefits to which
the employee would have been entitled for work that would have
been performed during the period prescribed under this section. A
covenant shall not permit an employer to unilaterally discontinue or
otherwise fail or refuse to make the payments except in the event of
a breach by the employee. This subsection shall not apply if the
employee has been terminated for misconduct.
e. Any provision of an agreement established under this section
shall be, to the extent it conflicts with this section, void and
unenforceable.
4. a. An employee subject to a restrictive covenant under this
act may bring a civil action in a court of competent jurisdiction
against any employer or person alleged to have violated this act.
An employee shall bring any action under this act within two years
of the later of:
(1) when a prohibited agreement was signed;
(2) when the employee learns of the prohibited agreement;
(3) when the employment relationship is terminated; or
(4) when the employer takes any step to enforce the agreement.
The court shall have jurisdiction to void any agreement and to order
all appropriate relief, including: enjoining the conduct of any person
or employer; ordering payment of liquidated damages; and
awarding lost compensation, damages, reasonable attorneys’ fees
and costs.
b. For the purposes of this section, liquidated damages shall be
calculated as an amount not more than $10,000.
5. Every employer shall post a copy of this act or a summary
approved by the Department of Labor and Workforce Development
in a prominent place in the work area. An employer who fails to
post a copy of this act or a summary of this act shall be issued by
the department a written warning for the first violation, and shall be
fined up to $250 for a second violation and up to $1,000 for the
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third and each subsequent violation. A penalty imposed by the
department pursuant to this section shall be collected and enforced
by summary proceedings pursuant to the provisions of the “Penalty
Enforcement Law of 1999,” P.L.1999, c.274 (C.2A:58-10 et seq.).
6. This act shall take effect immediately, but shall not apply to
any agreement in effect on or before the date of enactment.

STATEMENT
This bill places certain limitations on restrictive covenants
between employers and employees. Restrictive covenants are
agreements between employers and employees or anticipated
employees under which the employee or anticipated employee
agrees not to engage in certain specified activities competitive with
the employer after the employment relationship has ended.
Employees are often required to enter into restrictive covenants as a
condition of employment, or as a condition of receiving severance
pay.
Under the bill, an employer may require or request that an
employee enter into a restrictive covenant as a condition of
employment or with respect to severance pay. A restrictive
covenant is enforceable to the extent that it meets the following
requirements:
(1) If the agreement is entered into in connection with the
commencement of employment, the employer must disclose the
terms of the agreement in writing to the prospective employee. The
agreement must be signed by the employer and the employee and
expressly state that the employee has the right to consult with
counsel prior to signing.
(2) The agreement may not be broader than necessary to protect
the legitimate business interests of the employer, including the
employer’s trade secrets or other confidential information that
would not otherwise qualify as a trade secret.
(3) The agreement may restrict the employee’s engaging in
activities competitive with the employee’s former employer for a
period not to exceed 12 months following the date of termination of
employment.
(4) The agreement must be reasonable in geographical reach and
limited to the geographic areas in which the employee provided
services or had a material presence or influence during the two
years preceding the date of termination of employment, and may
not prohibit an employee from seeking employment in other states.
(5) The agreement must be reasonable in the scope of proscribed
activities in relation to the interests protected and limited to only
the specific types of services provided by the employee at any time
during the last two years of employment.
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(6) The agreement must not penalize an employee for defending
against or challenging the validity or enforceability of the covenant.
(7) The agreement must not contain a choice of law provision
that would have the effect of avoiding the requirements of the bill,
if the employee is a resident of or employed in the State at the time
of termination of employment and has been for at least 30 days
immediately preceding the employee’s termination of employment.
(8) The agreement must not waive an employee’s substantive,
procedural and remedial rights provided under the bill, any other act
or administrative regulation, or under the common law.
(9) The agreement must not restrict an employee from providing
a service to a customer or client of the employer, if the employee
does not initiate or solicit the customer or client.
(10) The agreement may not be unduly burdensome on the
employee, injurious to the public, or inconsistent with public policy.
The bill also provides that restrictive covenants are not
enforceable against:
(1) an employee who is classified as nonexempt under the
federal “Fair Labor Standards Act of 1938” (29 U.S.C. s.201 et
seq.);
(2) an undergraduate or graduate student that undertakes an
internship or otherwise enters into a short-term employment
relationship with an employer, whether paid or unpaid, while
enrolled in a full-time or part-time undergraduate or graduate
educational institution;
(3) an apprentice participating in an apprenticeship program
registered by the Office of Apprenticeship of the U.S. Department
of Labor and meeting the standards established by the office, or
registered by a State apprenticeship agency recognized by the
office;
(4) a seasonal or temporary employee;
(5) an employee that has been terminated without a
determination of misconduct or laid off by action of the employer;
(6) an independent contractor;
(7) an employee under the age of 18;
(8) a low-wage employee; or
(9) an employee whose period of service to an employer is less
than one year.
The bill provides that, not later than 10 days after the termination
of an employment relationship, the employer must notify the
employee in writing of the employer’s intent to enforce the
agreement. If the employer fails to provide notice, the agreement is
void. This requirement does not apply if the employee has been
terminated for misconduct.
During any period after the employment relationship has ended
and a covenant is effective, the employer must pay the employee an
amount equal to 100 percent of the pay which the employee would
have been entitled for work that would have been performed during
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the period, and continue to make whatever benefit contributions
would be required in order to maintain the fringe benefits to which
the employee would have been entitled for work that would have
been performed. A covenant does not permit an employer to
unilaterally discontinue or otherwise fail or refuse to make the
payments except in the event of a breach by the employee. These
requirements do not apply if the employee has been terminated for
misconduct.
An employee subject to a restrictive covenant may bring a civil
action in a court of competent jurisdiction against any employer or
person alleged to have violated the bill. An employee must bring
the action within two years of the later of:
(1) when a prohibited agreement was signed;
(2) when the employee learns of the prohibited agreement;
(3) when the employment relationship is terminated; or
(4) when the employer takes any step to enforce the agreement.
The court has jurisdiction to void any agreement and to order
appropriate relief.
The bill also requires employers to post a copy of the bill or a
summary of its requirements in a prominent place in the work area.

Honorable Peter F. Bariso, Jr., AJSC is Assignment Judge, Hudson County, and sits in Jersey
City, New Jersey. Appointed to the Superior Court in January 2005, he formerly served as
Presiding Judge of the Civil Division from 2006-2012. Prior to his appointment, he was
Certified as a Civil Trial Attorney by the Supreme Court of New Jersey and was Chair of the
Litigation Department at Chasan, Leyner, Bariso & Lamparello, P.C. in Secaucus, New Jersey.
Judge Bariso is Past Chair of the Supreme Court Arbitration Advisory Committee and a former
member of the Supreme Court Civil Practice Committee and the Supreme Court Special
Committee on Peremptory Challenges and Jury Voir Dire, where he served as Chair of the Civil
Sub-Committee. Past Chair of the Conference of Civil Presiding Judges, he has been a member
of the Conference of Assignment Judges, the Judicial Council and the Advisory Committee on
Expedited Civil Actions, where he has served as Chair of the Pre-Trial Subcommittee. He is also
a member of the New Jersey State, Hudson County and Essex County Bar Associations.
Judge Bariso frequently lectures on civil litigation issues for the judiciary and organizations
including ICLE and the New Jersey State and Hudson County Bar Associations. A Master in the
Hudson American Inn of Court, he has been an instructor for ICLE’s Civil Law segment of the
Skills and Methods course for newly-admitted attorneys. Judge Bariso is the recipient of ICLE’s
Alfred C. Clapp Award in 2015 as well as the ICLE Distinguished Service Award for Excellence
in Continuing Legal Education, and has had four published opinions. He is a contributing author
of Education Law for the Encyclopedia of New Jersey and has contributed to a number of ICLE
publications over the past 20 years.
Judge Bariso received his B.A., magna cum laude, from Rutgers University, where he was
elected to Phi Beta Kappa. He received his J.D. from Rutgers University School of Law.
Diane L. Cardoso is a Partner in Javerbaum Wurgaft Hicks Kahn Wikstrom & Sinins in Jersey
City, New Jersey. She concentrates her practice in the litigation of personal injury matters
involving automobile negligence, products liability and construction site negligence.
Ms. Cardoso is admitted to practice in New Jersey and New York, and before the United States
District Court for the District of New Jersey. A Trustee of the Hudson County Bar Association,
she has been a member of the Civil Arbitration Selection Committee and Civil Practice
Committee in Hudson County. Ms. Cardoso has been a member of the Board of Governors of
the New Jersey Association for Justice and has served as Co-Chair of the Association’s
Education Committee. She has also been a member of the Revitalization Board of Governors of
the American Association for Justice. She has lectured for ICLE, the Hudson and Essex County
Bar Associations and the New Jersey Association for Justice.
Ms. Cardoso received her B.A. from Seton Hall University and her J.D. and Certificate in
International Law from Pace University School of Law. Upon graduation from law school she
served a Judicial Clerkship with the Honorable Dennis F. Carey, III and the Honorable John C.
Kennedy, Judges of the Superior Court of New Jersey.

Domenick Carmagnola, Certified as a Civil Trial Attorney by the Supreme Court of New
Jersey, is a named Partner in Carmagnola & Ritardi, LLC in Morristown, New Jersey. He
concentrates his practice in labor and employment law, representing management and individual
defendants in the private and public sector, non-compete litigation, appellate practice,
commercial litigation and business disputes. His work includes counseling on and litigation of
labor and employment matters including discrimination claims, sexual harassment claims, breach
of contract, whistleblowers, public policy and employment-at-will claims, restrictive covenant
and trade secret matters, business torts, NLRB claims and ERISA claims. He also provides
advice concerning company policies and procedures, and on the training of employees, and
performs internal corporate investigations.
Mr. Carmagnola is admitted to practice in New Jersey and before the United States District Court
for the District of New Jersey, the Third Circuit Court of Appeals and the United States Supreme
Court. Second Vice President of the New Jersey State Bar Association, he is Past Chair of the
Association’s Labor & Employment Law Section. Mr. Carmagnola is a past President of the
Essex County Bar Association and has also served the Association as Vice President, Treasurer,
Secretary and Trustee. He has also been a member of the Morris County Bar Association, the
Association of the Federal Bar of the State of New Jersey and several sections of the American
Bar Association, and is a New Jersey court-approved Mediator.
A frequent lecturer on labor and employment, trade secrets and restrictive covenant matters, Mr.
Carmagnola has authored and co-authored several ABA publications and chapters and was an
Editor/Chapter Author for ICLE’s New Jersey Labor and Employment Law. He is Past President
of the Sidney Reitman Labor and Employment Law American Inn of Court, Editor Emeritus of
the NJSBA Labor and Employment Law Quarterly and was Associate Editor of the Essex
County Bar Association’s Traps for the Unwary. He is the recipient of a number of awards,
including the New Jersey State Bar Association Young Lawyers Division’s “Young Lawyer of
the Year: Professional Achievement Award” in 1998.
Mr. Carmagnola received his B.A. from Seton Hall University and his J.D., cum laude, from
Seton Hall University School of Law.

John V. Mallon
E-Mail / jvmallon@chasanlaw.com
Phone / 201-809-6019
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Experience
John V. Mallon chairs the firm's defense department, leading a group of 15 attorneys handling matters related to
automobile, premises liability and insurance coverage disputes. He has prepared hundreds of cases for trial in
both the state and federal courts and has tried more than 80 to verdict. In recognition of his extensive trial
experience, he has been certified by the Supreme Court of New Jersey as a Civil Trial Attorney since 2001. In a
rigorous selection process conducted by Law Politics and published in New Jersey Monthly Magazine, John has
been designated as a Super Lawyer® in the area of insurance coverage every year since 2009. Most recently,
Martindale-Hubbell awarded its highest peer review rating to John for ethical standards and legal ability. A
Martindale-Hubbell AV rating is a significant accomplishment — a testament to the fact that a lawyer's peers rank
him or her at the highest level of professional excellence. Recently, Best Lawyers in America® 2017 selected
John in the area of Insurance Law. The selection of attorneys for inclusion in Best Lawyers is based on a
comprehensive annual peer-review survey in which leading attorneys cast their votes on the legal abilities of
other lawyers in their practice areas. In 2016 the Hudson County Bar Association named John Civil Lawyer of the
Year.
John has also defended numerous appeals on behalf of his clients. In Buono v. Scalia, he successfully argued the
doctrine of parental immunity before the New Jersey Supreme Court. In a matter of first impression, he
persuaded New Jersey’s highest court that a parent’s determination to allow a child to ride his bicycle within the
confines of a neighborhood block party was a valid exercise of parental decision-making, providing immunity from
a negligent supervision claim.
John has served as a continuing legal education speaker to the legal community. He has lectured for the New
Jersey Institute for Continuing Legal Education, the New Jersey Defense Association and the American
Association for Justice.
A graduate of the University of Scranton in 1988, John earned a bachelor's degree cum laude. He received his
juris doctor degree from Rutgers University School of Law in 1994. John began his career with Allstate Insurance
Company in 1988, gaining vast experience in a wide array of insurance related areas. He was later appointed as
a trial counsel for Allstate’s legal department before joining Chasan Lamparello Mallon & Cappuzzo, PC in 1997.
He became a principal with the firm in January 2001.
A member of the New Jersey State Bar Association, John served as Chair of the Insurance Defense Committee
from 2012 to 2014. He is a member of the Hudson County Bar Association, serving as co-chair of the Civil
Arbitration Selection Committee. He is also a member of the New Jersey Defense Association, serving as the
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Northern Vice President since 2013.
In addition to his professional responsibilities, John currently serves as a member of his local zoning board. He
has previously coached in a youth Instructional Soccer League, Little League Baseball/Softball. He has been
involved with the Boy Scouts of America for a number of years. As a scout he achieved the Eagle rank. He has
served as an Assistant Cubmaster and Den Leader, and currently is an Assistant Scoutmaster with his son’s Boy
Scout troop.

Lectures
ICLE
Hot Topics for Civil Litigators

September, 2014

Bad Faith Cases

March, 2014

The Best Offense is to Know the Defense

May, 2008

NJSBA
Hot Topics in Torts

November, 2013

Hot Topics in Torts

November, 2008

Keys to Focusing and Developing Your Case

November, 2007

AAJ
Lessons I've Learned from Cases I Lost

November, 2012

NJDA
Auto Liability Seminar

November, 2014

Practice Areas
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