
Moving Ahead in Pursuit of Diversity
by Norberto A. Garcia, Diversity Committee Co-Chair

On behalf of my fellow Diversity Committee co-chairs Cedric Ashley and Supti 
Battacharya, I would like to thank our immediate predecessors Milagros Camacho, 
Kenneth Sharperson and Christine Kim Neeman for the great work they have 

done on behalf of the committee. Going forward with the works of the committee is easier 
because of the solid foundation they have worked so hard to build. We are honored and 
privileged to carry on the important work of the committee. We are also very lucky to have 
Denise Sharperson as the NJSBA’s director of diversity initiatives. She is the organizational 
center that keeps the multiple works of the committee focused and on track.

The New Jersey State Bar Association’s Diversity Committee’s goal is to increase diversity 
in the bar. The committee actively engages in pipeline programs, educational presentations 
and networking functions. The committee also provides awards recognizing those who 
further the interest of diversity.

Having spent the year travelling up and down the eastern seaboard of the country 
attending various legal, political and family functions (and catching the solar eclipse in 
South Carolina), my fondness toward our home state of New Jersey has only grown. This 
is not the place where I was born (that would be Camaguey, Cuba), but it is the state I was 
raised in, and it is the state where I have decided to raise my children. I would take it over 
any other state in the union. I believe we are the great American port city to the rest of the 
world, the crossroads of the Atlantic seaboard. We have always been, and will forever be, 
an immigrant state—geography compels it. We have the change of seasons. We have the 
cities of Newark, the beaches of Spring Lake and the Ramapo Mountains. As such, we are 
blessed with diversity that few other states can claim. Our legal community should continue 
to reflect that mosaic.
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This newsletter serves as an outlet to communicate the work of the Diversity Committee, highlight 
issues of diversity in the legal community, interview people who have had an impact on issues of diver-
sity and review literature concerning diversity. We welcome articles, comments and criticisms from the 
members of the New Jersey State Bar Association community for inclusion in future issues. 

I cannot ignore the fact that as I start my term as co-chair of the committee our country is going 
through politically turbulent times. I do not recall a time in my life when the country’s political climate 
appeared so fractured and divided. I hope that through diversity efforts we can promote the idea of 
different communities talking with each other (rather than at each other) to continue our progress 
toward a more prefect union. We survived the Civil War, two world wars and the Cold War. Together 
we will overcome our current divisiveness. 

Please enjoy the articles in this newsletter, and make sure you attend our functions throughout the 
upcoming year. The connections you make can grow into friendships that last a lifetime. 
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Many of the diversity and inclusion initiatives 
within the legal profession focus on efforts to 
increase representation of diverse attorneys 

in settings that have historically lacked diversity. These 
efforts tend to be directed toward change within the 
institutional setting or securing employment within those 
environments for diverse lawyers. 

Diverse lawyers must take it upon themselves to 
proactively prepare themselves to gain entry to and succeed 
within these non-diverse settings and within the profession 
in general. There are at least two areas of growth that will 
greatly benefit the development of one’s career: expanding 
your knowledge and expanding your network. 

Expanding Your Knowledge
You can never stop learning or discovering what you 

don’t know. Expansion of knowledge is not just limited to 
law. It also includes learning about the underlying indus-
tries or business of our clients. As lawyers, we should not 
exist in isolation. There’s no question that, first and fore-
most, you must be super-proficient in your legal work. 
But that is not enough to set you apart from your equally 
super-proficient colleagues. 

You can begin to set yourself apart by demonstrating 
that you have gone the extra mile to understand not just 
the client’s problem, but how the client’s business oper-
ates. If your client is in the telecom industry, you need to 
learn more about it. Knowledge expansion will also bene-
fit you in the long run if you decide to transition from the 
practice of law into a business role with a company.

In addition, you should strive to expand your general 
knowledge of non-law topics. People want to engage 
individuals who they know, like and trust. You want to 
become that known, trusted advisor. You don’t have to 
become an all-knowing computer, but you should be 
willing to stretch yourself to learn more about business, 
global politics, cultural topics, etc. 

Does this require a lot of your effort or time? Do you 
need to go back to school? No, it is simply about broad-

ening your base of information. At the same time, you 
might also ask: Shouldn’t they explore my world too? Yes, 
they should, but if they don’t, shame on them. Take the 
opportunity to become their subject matter expert, and 
create opportunities for them to learn this about you and 
your career. You must be willing to push past your safe 
space and demonstrate at every turn that you are ready to 
succeed when presented with the opportunity.

Expanding Your Network
To succeed in this fiercely competitive legal market-

place, you will need a tribe, a bond, a network. As great, 
talented, and high-achieving as you are, you cannot 
accomplish much without the help of someone else. 
You need to build a strong social capital network. You 
should treat it like a bank account—if you regularly 
make deposits, you can withdraw from your account. 
The network can be narrow and deep, wide and broad, 
or both. But the reality is a small, active network will be 
the most beneficial. It doesn’t matter if you have 10,000 
connections on LinkedIn. Two hundred people are about 
the maximum needed to adequately maintain meaningful 
professional relations. 

Your network should consist of people who will 
serve many different roles. For example, you should have 
mentors, coaches, sponsors, partners, and a personal 
success board. Here’s a brief explanation of the terms: 

Mentors are individuals who, in your estimation, are 
at a place professionally where you aspire to be. They 
will take the time to guide you, counsel you, and provide 
advice. Mentors can play a critical role in the formation of 
a lawyer’s career. Mentors are not just for young lawyers. 
Even more seasoned lawyers have mentors. A word of 
caution: When it comes to mentors, utilize them to help 
you become a real version of you rather than a not so 
good version of them. You may only see their professional 
success. You don’t know what sacrifices or sadnesses 
exist in their private lives. You should not model your 
entire life after them.

Taking Ownership of Diversity: A Career 
Development Primer for Diverse Attorneys
by Cedric Ashley
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Coaches are professionals who serve as independent, objective neutrals to help you achieve specific 
goals. They should be people you engage in a professional relationship. Can a friend be a coach? Yes. But 
if they don’t have experience in coaching they are more likely just a friend offering advice. Additionally, 
they probably cannot be objective and neutral like a coach will be. 

Rather than have a friend fill the role of coach, consider making him or her an accountability part-
ner; a person who will hold you accountable to the goals that you have set for yourself. They should 
keep it real and honest for you.

Sponsors are more than mentors; they are people who will actively shepherd you through the orga-
nizational setting to ensure you advance within the organization. They are the ones who will ensure you 
will get the appropriate work, skills development, committee appointment, and exposure you need to 
succeed. Your continued success and theirs should be mutual.

A personal success board (PSB) is similar to a board of directors. A PSB can consist of some of the 
individuals mentioned above. You can also add on subject matter experts (SMEs), thought leaders (TLs), 
and advisors. Your PSB can consist of people you can personally connect with, as well as distant people 
with whom you will never personally interact. For example, you can quickly follow SMEs or TLs on 
LinkedIn, subscribe to their feed, or sign up for Google Alerts using their name as a keyword. However, 
the role of an accountability partner is much different. That role is to be held by a person you are in 
touch with and who is willing to serve. It is not enough to have a mentor alone. Sadly, with the vagaries 
of the profession today, your workplace mentor may be out the door tomorrow.

When you expand your knowledge and your network, you will change, and things will change. 
As you grow and develop, you may find you no longer have room for old things. Some friends and 
colleagues may want to stay stuck in the past, and may try to keep you there. It’s your life and your 
choice as to whether you move ahead or stay where you are. However, to reduce the anxiety, you should 
always be anchored with some unmovable foundational values, principles, and beliefs that keep you 
grounded. You should also have a vision of what success means to you personally. If you are grounded 
and know where you want to go, everything else is just a matter of navigation. 

Cedric Ashley is a co-chair of the Diversity Committee of the New Jersey State Bar Association.
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The Importance of Developing Skills to Address 
Cultural Issues in Arbitration and Mediation
by Theodore K. Cheng

The increasing globalization of commerce and 
the growth of multi-national companies have 
also resulted in an increased use of arbitration 

and mediation to resolve commercial disputes, both 
domestically and internationally. Accompanying this 
growth is a greater need for arbitrators, mediators, and 
advocates to develop critical cross-cultural competency 
skills. More and more parties to disputes hail from 
different legal systems, social traditions, faith-based 
customs, and family backgrounds. These disparate 
perspectives permit disputants to look at the same set of 
facts and circumstances and interpret them differently 
because of their respective cultural paradigms. They then 
bring those paradigms with them as they engage in the 
arbitration and mediation processes, affording endless 
opportunities for cross-cultural misunderstandings, even 
among citizens of the same country. Thus, developing 
cultural sensitivity and cultivating awareness of subtle 
statements and actions in an arbitration or mediation 
proceeding can lead to prompt recognition and 
identification of cultural issues so they can be addressed 
in a manner most useful to the proceeding. This is 
neither a simple nor straightforward process, but well 
worth the effort.

Culture can arise at almost every juncture. Cultural 
issues may:

•	impact how the parties or their counsel select the 
arbitrator or mediator;

•	shade what and how issues are raised and discussed 
during a preliminary hearing or a pre-mediation 
conference call;

•	influence how the process itself is structured;
•	affect how a party’s conduct during the process is 

perceived by the arbitrator, the mediator, the oppos-
ing party, or the opposing party’s counsel;

•	color how the evidence adduced at the hearing is 
viewed and/or received by the arbitrator, or how the 
factual background and positions articulated at the 
mediation session are viewed and/or received by the 
mediator; and/or

•	have an impact on how credibility determinations are 
made. 
At the core of these cultural issues are communica-

tion style differences regarding how information is 
presented, received, and processed.

Differing Forms of Communication Styles
Perhaps most indicative of the importance of 

cultural issues is how information is presented and 
received, which manifests itself in differing forms of 
communication that can have a profound effect on how 
the information will be processed. For example, as 
explicated in Edward T. Hall’s 1976 book Beyond Culture,1 
most East Asian cultures are described as being “high-
context,” meaning that much is left unsaid, letting the 
background culture itself explain and fill in the gaps. In 
such a culture, words and word choice become highly 
important because just a few words can communicate not 
only a large amount of information, but also a complex 
level of information, to those sharing that same cultural 
background, while also communicating less effectively 
to those who do not. By contrast, the United States is 
described as a “low-context” culture, meaning that the 
speaker typically needs to be more explicit, and the value 
of any single word is less important. 

Just imagine how these cultural differences can 
manifest themselves in both the quantity and quality of 
the answers a witness from an East Asian culture might 
give in response to traditional American-style trial exam-
inations. That witness may appear less forthcoming, curt, 
and perhaps even evasive. 

All of this has a marked impact on how others may 
assess an individual’s credibility and how the informa-
tion being presented by that individual is received and 
processed. Sometimes, in multi-cultural disputes where 
no common language is available, the use of an interpreter 
is unavoidable. However, if at all possible, the use of an 
interpreter should be discouraged. No matter how compe-
tent, an interpreter can compound whatever communica-
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tion problems may exist between the various individuals 
in an arbitration or mediation simply because of the very 
act of having to translate from one language to another. 

For example, if the circumstances warrant, perhaps 
allowing a witness from a high-context background 
additional time to tell his or her story or permitting the 
examining attorney more leeway to ask leading ques-
tions may accomplish the purpose of fleshing out a more 
robust record for the arbitrator or tribunal. 

Another example involves a party’s compliance with 
contracts. In some cultures, like in the United States, 
strict adherence to the language of the contract is upheld 
as paramount. However, in other cultures, like in China, 
the obligations embraced in the contract are meant to 
describe the overall relationship between the counterpar-
ties, and, thus, technical compliance with its terms and 
conditions is not valued as highly as how the parties treat 
each other. The contract simply functions as a document 
that embodies and reflects the parties’ commercial rela-
tionship. Understanding that this view may be at the core 
of the dispute between the parties can have tremendous 
implications for assessing a party’s good faith in comply-
ing with the terms and conditions of the contract, there-
by having a direct impact on an arbitrator’s evaluation of 
any claim of bad faith or assisting the mediator in begin-
ning to build the necessary trust between disputants in 
order to arrive at a business resolution.

Identifying Cultural Issues in Arbitration
In an arbitration, at minimum, identifying cultural 

issues begins at the preliminary hearing, where the arbi-
trator, the parties’ counsel, and perhaps even the parties 
themselves will begin to get a sense of how information is 
being transmitted and received. This might lead to a recog-
nition that cultural differences are influencing the observed 
conduct. Then, the parties and their counsel, guided and 
facilitated by the arbitrator, may choose to probe whether 
modifications in the ‘typical’ or ‘standard’ process need to 
be made to accommodate any culture issues.

The arbitrator, the parties, and their counsel should 
stay attuned to this heightened sensitivity to cultural 
differences during subsequent status conferences and 
information exchange disputes, as the positions taken, 
and the kinds of arguments made, by the participants 
can afford invaluable insights into how differing cultural 
frameworks are affecting the process. The evidentiary 
hearing is also another opportunity to remain vigilant to 
the cultural differences that may be in play. For example, 

the presentation of the evidence to the arbitrator or 
tribunal is an exercise that is markedly different in civil 
law countries—where the tendency is to let witnesses 
recount their stories without much direct assistance 
from the counsel—and common law countries—where 
the tendency is to have counsel rehearse and prepare 
witnesses in advance before taking the stand. Much can 
also be gleaned from norms developed in the interna-
tional arena, where cultural differences have been partic-
ularly germane in areas such as arbitrator disclosures, 
witness preparation, and witness examination.

Identifying Cultural Issues in Mediation
In a mediation, it is paramount for the mediator not 

only to facilitate communication between the parties to 
ensure there is no miscommunication, but also to uphold 
and honor the business expectations of the parties, which 
may differ markedly depending upon their underlying 
cultural background. The mediator can raise perceived 
cultural issues, or invite the parties to do so, through 
appropriate and sensitive questioning during the pre-
mediation calls, either jointly or ex parte, which can 
be even more productive (if not at least revealing) if the 
parties themselves participate. Mediation (or conciliation 
in some international spheres) is viewed very differently 
in different cultures, so it is critically important to under-
stand the parties’ expectations from the very beginning. 
For example, one of the parties may be influenced by a 
consensus-driven culture where no one wants to appear 
being blamed. Another party may view individual caucus-
es with suspicion, like they are in some countries where 
the parties only engage each other in joint sessions.

The mediator can also set an appropriate tone during 
joint sessions by emphasizing collaboration and coop-
eration so offers and demands are received in the most 
positive manner. Because a mediation does not usually 
take place within a rigid legal framework and, in fact, 
is much less formal than in an adjudicated proceeding 
like an arbitration or a court litigation, the mediator, as 
well as the advocates, need to be able to read the level 
of emotional intelligence in the room in order for the 
mediation to make progress, which includes developing 
cultural flexibility and adaptability, as well as a greater 
overall awareness and sensitivity toward cross-cultural 
issues. Thus, for example, some parties may desire 
additional representatives at the mediation session than 
what we are accustomed to in the U.S., which will likely 
require advance planning and coordination of multiple 

New Jersey State Bar Association Diversity Committee 7
Go to 

Index



schedules. Another party may need additional time to 
fully consider a settlement proposal, which may require 
counsel taking more frequent breaks during the session 
or even scheduling multiple days of sessions.

I once conducted a mediation involving an infringe-
ment claim against a large U.S. multi-national corpo-
ration over a U.S. patent issued to a Chinese-owned 
company. For the benefit of that patent owner, I took my 
time describing in more detail, but in general terms, both 
the mediation and litigation processes to contrast them to 
what that party might be more accustomed to in its home 
country. In particular, the U.S Patent Act was a frame-
work with which this party was not particularly familiar, 
including the measure of damages and how to establish 
an entitlement to them. I also began my individual 
caucus with the Chinese company by saying a few words 
in my limited Mandarin (mostly about my parents and 
where they came from), which started to build some trust 
and rapport between us. These steps helped lay a founda-
tion upon which a resolution was ultimately possible.

Some Final Thoughts and Resources
Despite their adherence to being fair and impartial, 

arbitrators and mediators hold implicit biases, too, and it 
takes time to both recognize them and to try and account 
for them. The key is to make course corrections at a 
human level by being more self-aware and observant of 
whether there are cross-cultural issues in the proceed-
ings. Being sensitive to the parties’ needs and letting 
them fully present their case consistent with their own 
preferences and cultural background can ameliorate 
many of the communication style differences and lead to 
better information processing. Both arbitration and medi-
ation are well suited to address cross-cultural concerns 
precisely because they are flexible, customizable dispute 
resolution mechanisms, which is a distinct advantage 
over traditional court litigation.

Lest all of this sound too complicated, there are 
numerous resources to help arbitrators, mediators, and 
advocates educate themselves about different cultures 
and their impact on communication and the dispute 
resolution process. Legal sources are the obvious first 
place to consult, including various books and treatises; 
national, local, and specialty bar associations; and law 
school faculty. However, there are a host of non-legal 
(psychological, sociological, and anthropological) books, 
journals, and studies that may be of assistance as well.2 In 
addition, other resources include conferences and semi-
nars, cultural community leaders/members, community 
organizations/centers, cultural societies, social services 
organizations, consultants with expertise in the culture 
in question, professional colleagues from the culture 
in question, and various culture-related listservs.3 The 
internet itself can also yield extremely helpful resources. 
It is imperative to conduct due diligence and research, to 
the extent that we believe necessary, in order to fulfill our 
respective roles as arbitrators, mediators, or advocates.

Clearly, there is much to be learned. Delivering a 
dispute resolution process that serves the needs of a 
multi-cultural, global business community and improves 
the quality of that process for the participants means 
developing cross-cultural competency skills that incor-
porate cultural sensitivity and cultivate awareness of the 
cultural differences that will undoubtedly emerge. This is 
a skill set worth having in everyone’s toolkit. 

Theodore K. Cheng is an arbitrator and mediator with the 
American Arbitration Association (AAA), the CPR Institute, 
Resolute Systems, and several federal and state courts, prin-
cipally focusing on intellectual property, entertainment, tech-
nology, and labor/employment disputes. He has also handled 
intellectual property and commercial litigation matters for the 
past 20 years and is currently a partner at the international 
law firm of Fox Horan & Camerini LLP in New York City. 
He also serves on the boards of the AAA, the Justice Marie L. 
Garibaldi American Inn of Court for ADR, the New Jersey 
State Bar Association’s Dispute Resolution Section, the Copy-
right Society of the U.S.A., and the Association for Conflict 
Resolution – Greater New York Chapter. 
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Endnotes
1. Edward T. Hall, Beyond Culture (Anchor Books 1976).
2. See, e.g., Jeanne M. Brett, Negotiating Globally: How to Negotiate Deals, Resolve Disputes, and Make Decisions Across 

Cultural Boundaries (Jossey-Bass 3d ed. 2014); Andy Molinsky, Global Dexterity: How to Adapt Your Behavior Across 
Cultures Without Losing Yourself in the Process (Harvard Business Review Press 2013); Richard D. Lewis, When 
Cultures Collide: Leading Across Cultures (Nicholas Brealey Publishing 3d ed. 2005).

3. For example, Transnational Dispute Management sponsors a listserv to promote discussion and sharing of insights 
and intelligence relating to international dispute management. Called OGEMID (which stands for oil, gas, energy, 
mining, infrastructure, and investment disputes), the listserv can be found at https://www.transnational-dispute-
management.com/ogemid/.
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The Honorable Charles W. Dortch Jr. has been selected by the 
Diversity Committee of the New Jersey State Bar Association as the 
2017 recipient of the Justice Thurgood Marshall Award. The award 

will be presented to Judge Dortch on Oct. 11, at the Diverse Judges Reception and Awards Ceremony at 
the New Jersey Law Center.

Born into a family of former slaves, and raised in the town of South Hill, Virginia, the Honorable 
Charles W. Dortch Jr. broke through and moved far beyond barriers placed before him because of his 
race, to become, along with his twin sister, one of the first African-American children to attend the 
previously segregated elementary school in his hometown. From that point forward, he continued to 
break barriers as a ‘first African-American.’ Namely: he is the first African-American employee of the 
A&P store in his hometown; he is believed to be the first African-American judge born and raised in 
Mecklenburg County since slavery and one of the first lawyers from the county; for a period of two 
years, he was the only African-American workers’ compensation judge in the state of New Jersey; and 
he was a partner at Sumners Council George and Dortch, which was at one time the largest African-
American-owned law firm in New Jersey.

Judge Dortch has been a pioneer promoting diversity at the New Jersey State Bar Association for 
decades, having served on and recruited diverse attorneys to participate in the Minorities in the Profes-
sion Committee, which he helped create. He later played an active role in gaining approval from the 
association’s Board of Trustees to change the status of the committee to a section. He also became the 
first African-American chair of the NJSBA Nominating Committee and is a former chair of the IOLTA 
Fund. In 2004, Judge Dortch was appointed to the New Jersey Superior Court and currently serves as 
the first African-American presiding judge of the Family Division in Camden County. 

With the support of Chief Justice Stuart Rabner; Judge Glenn Grant, director of the Administrative 
Office of the Courts; and his assignment judge, Deborah Silverman Katz, Judge Dortch continues to 
promote diversity by speaking at schools, churches and community forums. 

We were fortunate to have had the opportunity to interview Judge Dortch. Here is what we learned:

You have been the first African-American to serve in various capacities in both the community at large 
and the legal profession. What was the driving force behind your desire to break through the many 
racial barriers that you have overcome?

The driving force for me was that I wanted to be a standard bearer for all those who went before 
me, not only people in the black community but well-meaning people of all colors who fought hard 
for equality, respect and dignity. In addition, growing up in the South, I saw how people were treated, 
particularly when I was younger before the schools were integrated, and how those people conducted 
themselves with dignity, with perseverance, with strength and with fortitude, knowing that although 
they themselves may not see fairness, someone like me would. I always want to honor the sacrifices of 

An Interview with the 
Honorable Charles W. Dortch Jr.:  
2017 Recipient of the NJSBA  
Justice Thurgood Marshall Award
by Margaret Leggett Tarver and Daphney François
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those who went before me and the opportunities that I 
have as a result of those sacrifices. 

Sometimes we look at our personal and professional 
lives as being distinct. However, I think that the personal 
traits and qualities to which you aspire are the same ones 
that will make you the best professional that you can be 
and help you to maintain levels of responsibility consis-
tent with the window of opportunity and the public 
charge that you have. 

When did you initially become involved in the NJSBA, 
and what was your impetus to join?

I have been a member of the state bar since 1984. 
Shortly after I became a member of the bar, I joined the 
state bar association. I believe I got involved in the state 
bar association around 1990 or 1991. 

My impetus for getting involved with the state 
bar association grew out of a meeting invitation that 
I received. Mike Giles who is a retired judge in Essex 
County, one of the leaders at that time, along with 
Paulette Brown, Rocky Peterson and several others who 
were ahead of me, invited me to a meeting to discuss 
minority involvement in the state bar association. They 
were pushing for diversity in the state bar, and there was 
a Minorities in the Profession Committee, which at the 
time was not a section, as it is now. We were pushing for 
the committee to become a section, pushing for equality. 
When I went to the meeting, I was impressed by their 
commitment. Also, they did not push for it out of anger 
but out of a sense of commitment; it reminded me of a lot 
of people with whom I grew up. That is how I really got 
involved. And to be candid about it, I did not think that 
I would have been as involved in the state bar association 
as I ultimately became as a result of that meeting. 

The other reason I wanted to get involved was that I 
have always felt that in order to make change you have 
to be involved. Life is about making changes that need to 
be made when they need to be made, by getting involved. 
And sometimes, that is tough. But, I also find that most 
people have more in common than differences, and once 
you get involved you tend to find that out. Ultimately it 
inures to everyone’s benefit in so many different ways. 
That is what moving forward and progressing are about. 

You have been a judge for over 15 years. What do you 
enjoy most about being a judge?

What I enjoy most about being a judge is being in 
a position to be trusted to make extremely important 

decisions that affect people’s lives. In particular, what I 
like most about it is that I have been chosen and given 
the honor and the confidence to make decisions that are 
consistent with fairness and impartiality. 

Why did you want to become a judge?
When I thought about it, and I took, as I always do, 

counsel from people who are my mentors, I thought that 
becoming a judge: 1) would be a tremendous honor; 2) 
would be a culmination of how hard I had worked; 
and 3) I thought that I would be good at it from the 
perspective that I have an even temperament, really good 
instincts when it comes to people, and I am a hard work-
er. I thought that I had the qualities to do well. Moreover, 
becoming a judge is the pinnacle of our profession and a 
tremendous honor to serve the public. Finally, I also felt 
that my becoming a judge would be a tremendous tribute 
to how I have been blessed and to so many who sacri-
ficed for me. Every day, I am honored to put on that robe 
because I have the honor to make sure that each person 
is treated with fairness, dignity, respect and impartiality, 
which are the hallmarks of our judicial system.

What experience or perspective best prepared you for 
becoming a judge?

The best perspective for me personally was my 
upbringing. It was just seeing how people were treated 
and how those people conducted themselves with such 
dignity, perseverance, strength, commitment to family, 
and without hating anyone. I never saw my parents or 
my grandparents or my great grandparents hate anybody, 
and Lord knows the stories they could tell. I think that 
really prepared me because I think that the hallmark 
of being a human being, frankly—although we are all 
works in progress and no one is perfect—is treating 
people with fairness, dignity, respect; treating people like 
you want to be treated; listening to people; and not being 
patronizing or condescending. A judge has to be firm and 
decisive; but at the same time that is not incompatible 
with treating people consistently with this very impor-
tant charge. My experience of seeing the things that I saw 
growing up prepared me for that.

There is nothing more important than people having 
an opportunity to be heard. They may not agree with 
your decision, but you have an opportunity to give a 
deliberative, impartial decision based on the facts and 
the law. You are not promised to win when you come to 
court. But, you should always be treated fairly, and that 
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is what our court system does. I think we have a great 
Judiciary—not just a good Judiciary—I think we have a 
great Judiciary in this state. 

My experience just uniquely prepared me. I do not 
want to overstate it because there are many people who 
have many experiences that have contributed to who 
they are; so I am not saying my particular experience is 
more important. But, just for me personally, growing up 
really prepared me. It let me know, too, that you have to 
have patience; you cannot just respond to everything. 
Every decision you make is an important decision, and 
you have to be balanced. I saw that growing up with 
people—the everyday country folks—and I see that is 
really no different in the position I am in today. I have 
an even temperament and really good instincts when it 
comes to people, and I tend to get along well with people. 
But just growing up and understanding and appreciat-
ing the importance of fairness is what I would say really 
helped.

In addition to the experiences I saw as a kid, the 
educational experiences at the state bar association and 
my commitment to working hard really prepared me to 
be a judge.

What do you consider to be the most important factor(s) 
for young attorneys in finding their focus and purpose 
and having a seat at the proverbial ‘table?’

First, I think that young attorneys should focus on 
what they want to do, not what they think they should do 
based on how people perceive them. It is very important 
to do what you are happy doing and what interests you. 
I see that a lot of younger attorneys sometimes will feel 
certain pressures to do certain things because that is 
what is looked at as prestigious or that is what is looked 
at as a higher level of practice. It is important to enjoy 
the work that you do, with an understanding that as you 
develop, you may have other interests. 

With respect to being at the table, in terms of having 
an effect, it is extremely important to be involved in 
bar associations. It gives you a perspective that is so 
important. At the end of the day, you cannot sit at the 
table unless you are the best legal professional. You can 
have many aspirations, but if you are not the best profes-
sional you can be, committed to your craft, committed 
to making your profession better, committed to listen-
ing and learning and also conducting yourself in a civil 
manner, you will not be at the table. 

At all times, guard your reputation, because at the 

end of the day it is all that you have in terms of having 
opportunities. I think young attorneys sometimes are 
so caught up in wanting to ‘make it’ that they are not as 
involved in the foundational opportunities they need in 
order to be the very best that they can be. You cannot 
make changes unless you are at the table, and to be at the 
table, you must be the very best you can be and involved 
in the profession.

Which of your life experiences do you believe has 
contributed the most to your success?

If I had to point to one factor that contributed to my 
success both personally and professionally it would be 
the year when there was forced integration of the schools 
in my county. We were told the year before that we were 
going to go to school with the white kids, which was big 
because most places at that time were segregated. 

It made a big change in me because at the time I 
asked my mom why were we going to school with the 
white kids—just as an innocent question—and my 
mom said to me there was a change in the law. While 
at the time I did not think about being a lawyer, the 
significance of the importance of the law really hit me 
and always stuck with me. I think that was significant to 
me. I realized for the first time that the law could make 
a positive change because the law said that we should 
be treated equally, not just as separate and equal, but as 
equal. And, all the institutions in my community had to 
change because there was a change in the law. That was 
extremely powerful to me.

Another factor was getting accepted into Hampton 
University (which was Hampton Institute at the time). 
That was the greatest thing that happened. Hampton 
was wonderful to me. I came from what was considered a 
poor school district, and we had a lot of the racial issues. 
Hampton, a small black college, talked about education 
for life, standing tall and proud, and being anything that 
you want to be. Hampton really nurtured me. When I 
got accepted to Hampton, I was extremely fortunate. I 
did not attend a good high school, and most people were 
not really expected to go to college. So, other than my 
family, the other experiences that I have mentioned, and 
how God blessed me and saw me through it all, Hamp-
ton seeing the potential in me was wonderful and really 
helped to shape me into the person that I am today. 

In addition, I could not be where I am today as a 
jurist if it were not for Rutgers School of Law in Camden. 
It was tough for me there, especially at the beginning. 
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But, Rutgers gave me a tremendous legal education that prepared and propelled me on my 
legal journey. I will be forever grateful.

Finally, I could not have been as involved and engaged as I have been if it were not for the 
support of my wife, Doris. I am grateful to her because she has encouraged and supported me 
along the way since law school. 

Margaret Leggett Tarver earned her J.D. from Seton Hall University Law School, a M.S. in biochem-
istry from Howard University and a B.A. in biology from Talladega College. She is an arbitrator for 
the Financial Industry Regulatory Authority. Prior to private practice, she was the laboratory direc-
tor of the New Jersey State Police South Regional Forensic Laboratory. She is a member of the New 
Jersey State Bar Association Bylaws and Resolutions Committee, Diversity Committee, Minorities in 
the Profession Section and is a former trustee of the New Jersey State Bar Foundation, where she 
continues to serve on several committees and boards. 

Daphney François earned her J.D. from Columbia Law School, a M.A. in economics and B.S.F.S. in 
international economics from Georgetown University. She currently serves on the Diversity Committee 
of the New Jersey State Bar Association, and she is an attorney with the law firm of Day Pitney LLP, 
focusing on executive compensation and employee benefits. 
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Diversity issues touch upon every aspect of a 
trial lawyer’s practice—from the initial client 
retention to the closing arguments before a 

jury. This article discusses the diversity issues I have 
confronted during 25 years of trial practice and taking 
100 jury trials to verdict.

I practice as a trial lawyer in New Jersey—the most 
diverse state in America. Most of my trials occur in 
Hudson, Essex and Bergen counties—traditionally immi-
grant counties that contain a high percentage of first-
generation Americans. The jurors I try to persuade are as 
diverse as the clients I represent.

During initial client interviews, diversity is a big 
factor in firm retention. A client wants to be comfortable 
with your office staff. They prefer that you speak their 
language. They look for a firm that is familiar with the 
area where the action arose and the court where the 
matter will be litigated.

Diversity is important during the investigative and 
discovery process. You must know your community 
and you must retain the experts who will connect with 
that community. In presenting evidence to a jury, a trial 
lawyer must be sensitive to the subtle differences in the 
way life experiences shape the way a jury absorbs infor-
mation. People whose family has been in the country 
for generations may favor an expert with great academic 
credentials, while new arrivals may favor an expert with 
great experience on a topic. 

Diversity is important in the preparation of your trial. 
The more experienced and successful you become as a 
trial lawyer, the more removed you become from the pool 
of people who actually sit on jury trials. As the accom-
plished trial attorney James Lees notes, as a successful 
trial lawyer you own a foreign luxury car, your kids go 
to private school, you do not shop at Walmart and you 
do not watch NASCAR. In other words, you have nothing 
in common with the jurors you are trying to persuade. If 
your legal team lacks diversity, you do not have anyone to 
tell you when the optics are bad on your case. You may 
not realize that you appear to be a bully or a wimp in a 

situation you think you are handling in a level manner. 
All it takes is a single slight or insult to lose a juror 
forever—and that juror can take down your entire case.

Having people from a diverse background on your 
legal team can reveal truths hidden in plain sight that our 
cultural blinders cause us to overlook. Mark Twain said it 
usually takes more than three weeks to prepare to make 
an impromptu speech. I think it takes a lifetime—your 
lifetime. That life cannot be insular if you want to reach 
the diverse jury pools we are tasked with persuading in 
New Jersey.

Once the case is in court, you must know your judge. 
If you do not know the judge you are assigned to, ask 
around. When I first started practicing, it was uncommon 
to find yourself before a female or minority judge. It is 
now something I encounter with regularity. The diversi-
fication of the Judiciary works to put the community at 
ease because their issues are being resolved by their peers 
rather than people they perceive as being unfamiliar with 
their background. 

The area of practice that remains the province of 
white males is the expert witness arena, especially on 
the defense side. That is starting to change. I make 
every effort to retain experts who are diverse, reflect the 
cultural make up of the jury pool and have ties to the 
community where the litigation arose. I enjoy arguing to 
the jury that they should be suspicious of the adversary’s 
expert because he or she was plucked from the other 
side of the state to testify against my client. Why did my 
adversary have to go so far for an expert, when there are 
so many qualified local experts in our county? 

During jury voir dire, you must have access to all the 
tools in your diversity tool box. While using stereotypes 
is generally frowned upon, there are countless books, 
articles and seminars that teach you how to make gener-
alizations based on backgrounds. For example, consider 
the stereotypes that: retired people are more fiscally 
conservative because they are on a fixed budget; people 
who dress colorfully are more artistic and will give you 
more money; conservatives are pro-defense, liberals are 

Diversity Issues and Their Effect on the Trial Lawyer
by Norberto A. Garcia
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pro-plaintiff. Generalizations are helpful, but can easily 
slip into the dangerous waters of stereotypes. The use 
of stereotypes to label people of certain backgrounds 
as more or less sympathetic to civil lawsuits usually 
leads to miscalculation. It is a tool of limited value. As 
lawyers, we tend to see and hear only what is helpful to 
our case. We see a juror with what we think is a simi-
lar background to our client and we assume he will be 
sympathetic to our case. It is often the opposite. I had 
many trials as a younger lawyer where the sole juror who 
ruled against me was the only Hispanic on the jury—the 
guy I had kept on the panel simply because I thought he 
was going to be on my side. 

In picking an ideal jury, you cannot ignore prejudice, 
the more malicious cousin of the stereotype. Animos-
ity exists among certain members of cultural groups that 
some mistake as being homogenous. Within the Hispan-
ic, Asian and Arabic communities there are biases that lie 
hidden in plain sight, but you have to know the history. 
Even among the same group—Cubans, for example—
new arrivals are viewed with a wary eye by those who 
have been in the country since the 1960s. As a lawyer, 
you are not expected to be happy about these biases, but 
you cannot ignore their existence.

Diversity in age counts both ways—elders must be 
respected but youth must be served. Having younger and 
non-legal eyes on a matter helps. If you are older, try your 
material out in front of a younger audience before you 
go to trial. If you are younger, make your arguments in 
front of a mock jury composed of older people. There are 
generational gaps that can only be bridged by having a 
diverse legal team.

During trial, a diverse legal team gives you different 
perspectives on the same issue. As trial lawyers, we get 
focused on technical legal and medical jargon. We think 
we are making a good point when we are actually miss-
ing the boat entirely. This is especially true during trial. 
I have sat in court where the lawyer was doing a spec-
tacular job in my legal eyes but I could see that the jury 
was buying none of what the lawyer was selling. Many 
trial lawyers are in denial about the weaknesses of their 
case. I always look at a jury’s reaction to things. Jurors are 
surprisingly transparent in their facial expressions and 
body language—it is their only avenue of expression with 
the court before reading the verdict. 

You need to stay grounded. A diverse set of eyes 
during trial can caution you when you start to cross the 
line with a witness. On cross-examination, when you 

brutally take apart a powerless lay witness, you may 
be alienating rather than persuading the jury—they 
connect with the witness rather than your client. Diverse 
members of vulnerable cultural groups are more apt to 
catch these moments. By the same token, many jurors 
appreciate when an arrogant expert witness is humbled 
by effective cross-examination.

Diversity in how we approach technology and social 
computer applications make it possible for you to miss 
things that are important to your case. My South Ameri-
can clients prefer to contact me through “WhatsApp,” a 
communication application that is much less expensive 
than using the phone. I was previously unaware of this 
application, which is well known to most people with 
relatives outside the United States. You can get a lot 
of information during the discovery process through 
social media. The preferred platforms, however, change 
constantly. You do not want to be caught flat-footed when 
a juror or adversary looks up a witness and finds unflat-
tering things on social media.

Jurors are instructed to not investigate the case on 
their own during trial. Despite this, I can guarantee they 
look you up on the internet. As a trial lawyer, you should 
avoid posting anything on social media that may offend 
anyone on the diverse spectrum of the jury pool. This is 
very difficult to accomplish with all the legal marketing 
that takes place on the internet. We all give presenta-
tions, write articles and provide opinions to the press. 
With everything you do, say and post, assume it will be 
broadcast to the jury deciding your most important case.

Jurors are given tremendous power at trial. People 
who are wealthy, run businesses or have type A person-
alities generally get excused from juries. Many of the 
people who remain on jury panels often have lives in 
which they are otherwise powerless. They have bosses, 
spouses and children who do not listen. They have 
limited economic and political voice. They are thrust into 
a situation where everyone in the room is telling them 
they are the most important voice in the room. That voice 
is a tool they are not accustomed to exercising. Your job 
as a lawyer is to show them how to effectively use that 
tool during deliberations. It is a tool most lawyers take 
for granted because they exercise it every day—often 
ad nauseam. A juror who is accustomed to throwing his 
or her weight around can supress the opinion of seven 
others who are not. Familiarity with diverse approaches 
to this issue is essential. 

Age tends to lock us into a certain way of thinking. 
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This can be good if we are locked into a continuing sense of openness, even wonder. It can be bad 
if we are locked into a dated way of looking at the world.

To remain a good trial lawyer, you must make an effort to immerse yourself in diversity. That 
is the only way to stay in touch with the jurors you must persuade. Socialize and interact outside 
your comfortable social circle and the legal professional bubble. Perform community service, 
volunteer at church events and stay well versed in cultural changes. Don’t wear your ignorance of 
today’s music as a badge of honor—shed it. Read the occasional article or book from a source you 
would not customarily gravitate toward. Watch the ‘other’ news networks. This is not an easy task 
in an environment where many look to news sources for affirmation of their views rather than 
information on current events.

Our recent elections have worked to upend the use of polls and similar data in choosing the 
ideal juror for your case. Conventional wisdom means less than it once did. Voir dire questions, 
like opinion polls, get discounted because people do not always mean what they say or say what 
they mean—especially in a courtroom setting. In choosing a jury you have to be a lawyer, a 
psychologist, a sociologist and a psychic. Having a diverse team helps. 

There is no magic formula. No strategy applies to every case. You cannot make everyone 
happy. Some jurors will never come around to liking you or your client. Court rules prevent 
lawyers from discussing verdicts with jurors after the trial concludes. Your victories and losses are 
based on a decision making process that will forever remain a mystery to the parties affected. 

The best you can do is to be prepared and stay aware, with eyes open. The more eyes, espe-
cially diverse eyes, the better. 

Norberto Garcia is a certified civil trial attorney and is a partner at Javerbaum Wurgaft in Jersey City. He 
currently serves as the second vice-president of the New Jersey State Bar Foundation. 
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As I write this, the first week of the NFL season 
is underway and the first meeting of the New 
Jersey State Bar Association’s 2017-18 Leadership 

Academy class has just taken place. I am humbled to 
be participating in the latter this year, and as I revealed 
during the academy’s two truths and a lie icebreaker, I 
am an NFL team owner (Go Pack Go!), so the former is 
important to me as well. Some of the commentary during 
the Packers win against the Seahawks on Sunday got me 
thinking about a few of the things that were mentioned 
during the Leadership Academy meeting held earlier in 
the week, so I’m jotting them down to share with you.

Green 18!
One of the things I like hearing about during the 

first game of the season is what the players did in the 
offseason and preseason. For example, I love that Packers 
safety Ha Ha Clinton-Dix interned for a judge in Green 
Bay over the summer. 

The Leadership Academy fellows in my cohort have 
stories about where they come from and what made them 
want to participate in the academy that are just as interest-
ing as the NFL players’ backstories and offseason exploits. 

For me, the impetus for getting involved with the bar 
started when I was still a law student. The founder of the 
firm I was interning for sat me down and told me it was 
my responsibility to get involved. He said the bar is one 
of the last self-regulating professions. If you choose not 
to get involved with the bar, you are coming pretty close 
to violating a fiduciary duty you owe yourself and your 
colleagues. I believe this. And I believe that if we abdi-
cate our duties, those who are anti-lawyer, or those who 
want to weaken the rule of law, will be happy to step up 
and tell us what to do.

I’m a man! I’m 40!
The presentation on the bar’s legislative priorities 

was a good reminder of the importance of engaging 
when there are policy debates related to the practice 
of law. Passing A-1982, which would standardize the 
statute of limitations in professional malpractice suits, 

is something the bar and my employer have both been 
working on. Attorneys can be sued for malpractice that 
was discovered up to six years ago, when memories have 
faded and records may have been lost. Suits against 
other professionals must be brought within two years 
of discovery. It would be fairer, and make much more 
sense, to have more uniform statutes of limitations for 
professional malpractice.

Hearing about the bar’s legislative priorities was just 
one part of a jam-packed morning session on all the 
parts and people that make up the bar, the New Jersey 
State Bar Foundation, and the New Jersey Institute for 
Continuing Legal Education. Much like a rookie recruit, I 
thought I was pretty well versed in the topics at hand, but 
the hefty playbook I was handed suggested otherwise. 

I was blown away by the services the bar offers that 
I had no idea existed. For example, did you know that 
the bar will help you with media relations if you are on 
a high-profile case? Or that the bar foundation publishes 
materials and does trainings for teachers on subjects like 
the Holocaust? 

I’m Just Here So I Won’t Get Fined
In the afternoon, we were challenged to improve our 

leadership skills over the next year and beyond by Herb 
Rubenstein, author of Leadership for Lawyers. 

He reminded us that our participation in the Leader-
ship Academy actually started well before the first class. 
You had to want to participate, and convince a selection 
panel that you deserved to do so. Doing so is evidence of 
a leadership mindset.

He also emphasized that what we are learning is 
worthless unless we apply it going forward. In order to 
participate in the academy, we all pledged to take on a 
leadership role in the bar and to mentor those who come 
behind us, but I also think it is important for lawyers to 
think about leadership beyond our profession. Tradition-
ally, lawyers have been leaders in their own communi-
ties and in the highest branches of government. There are 
few other professions that the public identifies so closely 
with leadership, despite (hopefully not because of) the 

Kicking Off the 2017-18 Leadership Academy
by Emily Kelchen
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generally low popularity of our profession as a whole. This historic honor/accident is some-
thing we should be prepared to embrace if we are called to serve.

You Play to Win the Game!
In order to be an effective leader, Rubenstein stressed the importance of taking an inven-

tory of your leadership skills and goals.
He asked us to set some goals, assess our strengths and weaknesses, and then rate 

ourselves on a scale of one to five on the following factors:
•	Leadership ability
•	Ability to successfully mentor others
•	Success rate when seeking to be a leader
•	Opportunity to exercise ability as a leader in the profession
•	Leadership ability of fellow lawyers
•	Leadership ability of superiors in your practice
•	Willingness to act as a leader
•	Interest in acting as a leader
•	How others would rate your leadership ability 

I think it will be really interesting to compare my current answers to those I give at the 
end of the program, and then to do so again every couple of years. 

I look forward to putting in the work on this program along with the rest of my cohort, 
because I know it is important. As coach Vince Lombardi once said, “Leadership is not just 
one quality, but rather a blend of many qualities; and while no one individual possesses all of 
the needed talents that go into leadership, each man can develop a combination to make him 
a leader.” 

Emily Kelchen is the director of public affairs at the New Jersey Civil Justice Institute. She is a 2017-18 
Leadership Academy fellow, as well as the co-chair of the In-House Counsel Special Committee and 
editor of the NJSBA’s Young Lawyer Division’s newsletter.
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Many law firms struggle with promoting and 
maintaining diversity. One of the reasons the 
legal profession has not been as successful as 

other occupations is the result of an insidious concept 
known as ‘implicit bias.’ Implicit bias (also known as 
unconscious bias or hidden bias) is characterized by a 
subconscious decision-making process based on intuition 
and a lack of overt intent to discriminate. It has also 
been described as the negative associations that ordinary 
people are found to harbor in relation to various social 
groups, even while honestly reporting that they regard 
themselves as lacking these biases. 

It is a hidden bias that we all have. Before I go 
further, I hope you will test your self-awareness of bias 
against the actual bias shown by your behavior by taking 
the brief Harvard Implicit Bias Test at https://implicit.
harvard.edu/implicit/.

Surprised by the results? I know I was.
Implicit bias is real.1 No person is immune from the 

influence of implicit bias. In 2013, Microsoft commis-
sioned a study that revealed that the diversity gap in 
legal practice had worsened over the prior nine years, 
lagging behind other professions.2 Thus, while the inten-
tion of law firms to be more welcoming places through 
the implementation of diversity initiatives, there is still a 
disconnect that keeps the legal profession struggling with 
diversity, and much of the research associates this discon-
nect with implicit bias and stereotyping. There are many 
studies that demonstrate how implicit bias can affect the 
lack of diversity in the legal and other professions. 

The results of one such study confirmed that law 
firm partners demonstrated an implicit bias when evalu-
ating the writing of a male African American associate 
when compared to a white male associate. Nextions,3 

along with five partners at five different law firms, creat-
ed a research memo drafted by a hypothetical third-year 

associate, NYU grad Thomas Meyer, which contained 
the following errors: seven spelling/grammar errors, six 
substantive writing errors, five errors of fact, and four 
errors in analysis. The memo was sent out to 60 partners 
at 22 law firms, who had agreed to participate in a ‘writ-
ing analysis study.’ Of the 60 partners, 23 were women, 
37 were men, 21 were racial/ethnic minorities, and 39 
were Caucasian. 

The partners were tasked with editing the memo for 
factual, technical, and substantive errors. They were also 
supposed to rate the memo on a scale of one to five, with 
one being bad and five being exceptionally well written. 
They were not asked to comment on the format. Half of 
the partners were told that the writer was African Ameri-
can; the other half were told the writer was Caucasian. 
The name of the writer and law school he attended stayed 
the same.

Although the memos were identical, when the writer 
was African American, more errors were found and an 
overall lower score of 3.2 was given. 

AFRICAN 
AMERICAN
“THOMAS 
MEYER”

CAUCASIAN
“THOMAS 
MEYER”

OVERALL SCORE 3.2/ 5 4.1/ 5

Spelling errors noted 5.8/ 7 2.9/ 7

Technical errors noted 4.9/ 6 4.1/ 6

Errors in fact noted 3.9/ 5 3.2/ 5

Further, although the partners were not asked to 
comment on the format, 29 wanted formatting changes 
from the African American with only 11 did for the 
Caucasian. The gender or race of the partner evaluating 
the memo did not seem to matter, although women did 

Implicit Bias in the Legal Profession
by Kenneth E. Sharperson

“It’s not what you do or say. It’s how you make people feel.”
Maya Angelou
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tend to find more errors and give longer comments. The 
Caucasian writer also received more positive feedback. 
Not surprisingly, the study concluded that race-based 
perceptions about writing ability unconsciously impact a 
partner’s ability to objectively evaluate a lawyer’s writing. 
This implicit bias, in turn, affects the final work product 
of the attorney and ultimate evaluation of the attorney. 
You can see where this is going: higher attrition rate for 
diverse lawyers. 

As far as comments on the memo, one reviewer of the 
African American memo commented: I “can’t believe he 
[the author] went to NYU,” while others said he “needs 
lots of work” and was “average at best.” The Caucasian 
memo got more positive comments, including “generally 
good writer but needs to work on…,” “has potential,” and 
“good analytical skills.” The takeaway from the study was 
phrased as follows:

There are commonly held racially-based 
perceptions about writing ability that uncon-
sciously impact our ability to objectively evalu-
ate a lawyer’s writing. Most of the perceptions 
uncovered in research thus far indicate that 
commonly held perceptions are biased against 
African Americans and in favor of Caucasians.

One other conclusion that can be drawn from the 
study of implicit bias is that African-American associates, 
when providing the same or better-quality work product 
as their Caucasian counterparts, are not reaping the same 
benefits. Recognizing and understanding unconscious 
bias is an important positive step toward creating a more 
inclusive legal profession.4

Two additional studies show similar results when 
related to gender. In one, test subjects were given iden-
tical science papers with female or male names. The 
male authors scored higher, particularly when the topic 
was ‘male.’5 In a second study, when music auditions for  
an orchestra were conducted behind a screen, the 
number of women hired for orchestral jobs increased 
from 25 to 46 percent.6

A similar study was done by the National Basketball 
Association (NBA). In 2007, an academic study of NBA 
officiating by a University of Pennsylvania assistant 
professor and Cornell graduate student found that white 
referees called fouls at a greater rate against black players 
than against white players. Interestingly, the study also 
found that black officials called fouls more frequently 
against white players than black, but noted that the 
tendency was not as pronounced. 

Its findings, it said, were small but significant. Over 
the course of a year, two identically talented teams, one 
made up of all white players and the other of all black play-
ers, would see enough calls swing in its favor to project the 
white team winning about two more games. Although the 
NBA disputed the results of the 2007 study, and contended 
it did not take any steps to change the way games were offi-
ciated, in 2014 the authors conducted a second study and 
found the bias had been all but eradicated. 

Although it is not clear that the NBA did not, in fact, 
do anything differently, the reversal shows that simply 
becoming aware of their implicit biases caused the refer-
ees to alter their decision-making process. Law firms, 
likewise, must also understand that implicit bias is real 
and address the problem head on. As shown by the NBA 
example, law firms that simply recognize the issue exists 
will be heading in the right direction toward remedying 
implicit bias in the legal profession. 

Kenneth E. Sharperson is an attorney in the New Jersey office 
of Weber Gallagher. His practice concentrates on the defense 
of national insurance carriers and corporate clients in insur-
ance coverage disputes. He is a graduate of the American Bar 
Association (ABA) Tort, Trial & Insurance Practice Section 
Leadership Academy, Class of 2009-2010. He served as a 
vice-chair of the TIPS Ethics Committee and Public Relations 
Committee from 2010-2012. In 2012, he was selected and 
participated in the AAA’s A. Leon Higginbotham, Jr. Fellows 
Program, which provides training, mentorship and networking 
opportunities to up and coming diverse alternative dispute 
resolution professionals.
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Endnotes
1. Courts are beginning to accept implicit bias testimony by experts. See Peterson v. Seagate U.S. LLC, 809 F. Supp. 

2d 996 (D. Minn. 2011) (Plaintiffs’ expert permitted to discuss unconscious bias against older workers based on 
age stereotypes. This is why it is important to understand ones bias as relates to law); Kimble v. Wisconsin Dept. 
of Workforce Dev., 690 F. Supp. 2d 765 (E.D. Wis. 2010) (Court cited implicit bias article in finding defendants 
discriminated against plaintiff in Title VII case); Prue v. Univ. of Washington, C07-1859RSL, 2009 WL 1174455 
(W.D. Wash. April 29, 2009) (Court denied defendant’s motion to exclude deposition testimony about implicit bias 
and stereotyping).

2.  See https://blogs.microsoft.com/on-the-issues/2013/12/10/raising-the-bar-exploring-the-diversity-gap-within-the-
legal-profession/#sm.0001es9z8s18esfbcwkgk5erqcsq5.

3.  http://www.nextions.com/wp-content/files_mf/14468226472014040114WritteninBlackandWhiteYPS.pdf.
4.  Like any study, there are possible imperfections with respect to the methodology. For example, did the partners 

who reviewed the African American memo always judge junior associate work harshly or have a heightened focus 
on detail? Nonetheless, although the metrics of the study may not be perfect, the findings are still startling.

5.  Knoblock-Westerwick, Glynn, Huge, The Matilda Effect in Science Communication: An Experiment on Gender Bias in 
Publication Quality Perceptions and Collaboration Interest at https://www.kcl.ac.uk/ioppn/depts/addictions/athena-
swan/Matilda-effect-Science-Communication-2013-Knobloch-Westerwick-603-25.pdf.

6.  Goldin & Rouse, Orchestrating Impartiality: The Impact of “Blind” Auditions on Female Musicians at http://pubs.aeaweb.
org/doi/pdfplus/10.1257/aer.90.4.715.
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On July 26, 1948, President Harry S. Truman 
issued Executive Order 9981, which purported 
to abolish racial discrimination in the United 

States at that time. Truman issued the order, in part, in 
response to tales of the abuse, violence and persecution 
suffered by many African-American veterans upon their 
return to the United States from World War II. The order 
was not well received, and took six years to implement, 
being mostly ignored by individual military units at its 
outset. It was not until 1954, during the Korean War, that 
the United States military became fully integrated and 
the last segregated unit was restructured. 

Despite the integration, diversity among the units 
remained an area of concern. Marine veteran Karl 
Marlantes, during an interview for his novel Matterhorn, 
described the racial tensions he experienced during the 
Vietnam conflict in the following response: “Vietnam 
was the first time that Americans of different races had 
to depend on each other. In the Second World War, they 
were segregated; it was in Vietnam that American inte-
gration happened in the military—and it wasn’t easy. 
There were over 200 ‘fraggings’ [murders of superiors] 
and almost all of them were racially motivated.”

In my opinion, these kinds of incendiary interactions 
are what the United States Armed Forces have sought 
to avoid in their promotions of diversity and equality; 
however, as the saying goes, progress is a slow process. 

Although the United States Armed Forces has expe-
rienced difficulty and push-back in promoting diversity 
and equality among its branches, this fact should not be 
viewed as an admonition against America’s military itself, 
but rather an observation and testament to the difficulty 
in promoting diversity among people generally. The diffi-
culty in establishing diversity, I surmise, is attributable to 
the biases and prejudices of individuals, who are never 
immediately amenable to the overarching orders of any 
command leader, even the commander-in-chief. 

The United States Armed Forces have been at the 
forefront of promoting diversity, inclusiveness, and 

equality in American society. From the Buffalo Soldiers 
of the Civil War, to the inclusion of women [primarily in 
nursing postings] during WWI, to the Tuskegee Airmen 
of WWII, to the recent inclusion of women in combat 
postings as well as the admittance of openly gay service 
members, the military has routinely been ahead of popu-
lar American culture in promoting diversity. 

Some would argue that it is the promotion of 
diversity in America’s military that spurns the promo-
tion of diversity among the American public. For many 
Americans, a person of an ethnic or racial minority 
background, in uniform, may be one of the few positive 
public images they see of an ethnic or racial minor-
ity person at all. For service members, commitment to 
a diverse unit with a multi-racial chain of command is 
typically a day one requirement. It is from this perspec-
tive that I experienced the military’s push for diversity, 
and it has provided me with an insight I believe will be 
valuable throughout my legal career. 

On Aug. 20, 2002, I left my father’s home in Pompano 
Beach, Florida, to attend basic training at Lackland Air 
Force Base, Texas. While it was awkward to be so far 
away from home, I remember feeling even more uncom-
fortable because I was surrounded by people who didn’t 
look like me, and more than likely didn’t share the same 
beliefs and values that I did. In an effort to ‘comfort’ me 
once, I remember my drill instructor telling me “There are 
no races in the military. Here, everyone is f…ing green!” 
The ‘green’ he referred to was the primary color scheme 
of the battle dress uniform, which was still in use at the 
time. This became a productive way for me to conceptual-
ize my relationship with my new military ‘family.’ By the 
time I shipped out for my first duty location, at Kunsan Air 
Base in South Korea, this mantra of all service members 
being one color, whether they liked it or not, was embed-
ded in my psyche to the point where I only saw two types 
of people: those who served in the Armed Forces of the 
United States and those who didn’t. While this kind of 
thinking has helped me overcome any personal biases I 
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had developed, in my opinion it doesn’t provide a realistic outlook on life or help facilitate the 
end-goal of what a diversity agenda should be: recognizing and accepting differences in others 
with an open mind. 

While my military experience stressed that all service members are the same, and should 
be treated with the commensurate respect that their rank or position entails, a true diver-
sity initiative should acknowledge that we are not all ‘the same,’ but that our differences and 
different perspectives are the source of true potential. A true diversity initiative doesn’t seek 
to make everyone the same, but instead seeks to promote the benefits of the differing cultures 
and ethnicities. It is through this competition of beliefs and values that we may realize our 
best selves. Regardless, diversity cannot be accomplished without some form of communica-
tion and cooperative spirit, even in times of stress and conflict. In combative situations, you 
come to rely on and trust an individual with your life, even though you would have never 
encountered or worked with this person in your civilian life. 

Because of the need for contact between diverse groups, I still believe in the military’s 
diversity initiative, and the military remains at the forefront of promoting diversity in our 
society. Even in a situation where none of the individual service members are inclined to 
promote diversity themselves, the military can rely on the fact that it has formally adopted a 
diversity agenda from the top down. I’m not sure if any other industries can say the same. 

Pierre E. Simonvil is a first generation American of Haitian descent, currently working as an assistant 
district attorney in Philadelphia. He is a graduate of Rutgers Law School and a veteran of the Air 
Force and Army National Guard. 
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When you ask someone to define leadership, the answer will likely be something along the 
lines of “leading others toward a goal.” To some, the inquiry may end there, but what about 
the other questions surrounding leadership—how and when should it be demonstrated? 

Those questions and more were explored at the first session of New Jersey State Bar Association’s 2017-18 
Leadership Academy. 

The academy was created to raise the level of awareness and engagement regarding concerns facing 
the legal profession. Its purpose is to provide skills to lawyers, many with diverse backgrounds, in hopes 
that they become future leaders within the legal community. At the first session, several representatives of 
the NJSBA, including former NJSBA President Miles Winder and current NJSBA President Robert Hille, 
greeted the incoming class and spoke about the importance and benefits of involvement with the bar, both 
personally and professionally. Additional speakers provided a glimpse into the opportunities and services 
offered by the NJSBA, including how to handle the media in big cases and how to handle the stress, depres-
sion, and/or substance abuse that unfortunately plague too many in our profession. It’s nice to know the 
NJSBA offers more than continuing legal education and, as a member for many years, I was surprised by 
the amount of services they offered that I simply did not know about. 

After the NJSBA representatives gave their presentations, the academy welcomed attorney/author Herb 
Rubenstein, who wrote Leadership for Lawyers, a book that dissects many theories of leadership and how 
lawyers are able to utilize them not only for their own improvement but for the improvement of the legal 
community. He asked the class “When did you first become leaders?” Each one of us had different answers, 
but Rubenstein opined that the first time we led anyone in our lives was when we cried as babies. Why? 
Because when we cried, someone came to us—we led them there. Crying isn’t going to win you any leader-
ship points from the legal community, but the example does offer an important lesson—leadership isn’t 
always about strength. 

Rubenstein continued to challenge our ideas of leadership while providing thought-provoking examples 
of how leadership affected his own interactions with clients, judges, business leaders, and others.

At the close of the day, the leadership fellows were given a lot to ponder. The question, “How do you 
lead?” seems so simple; however, the first session of the academy took that seemingly simple question and 
made us all turn it upside down and inside out, break it apart and put it back together. Afterward, we 
walked away with different answers to that question, the importance of which will help each of us realize 
our own leadership potential, hopefully to the benefit of the legal community. 

Brett Yore is an assistant prosecutor for the Atlantic County Prosecutors Office. He is a trustee for the Cape May 
County Bar Association and the Atlantic County Bar Association, and for several years has coordinated the Vincent 
J. Appruzzese High School Mock Trial Competition for Cape May County. 

My First Day Attending the Leadership Academy
by Brett Yore
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